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ADVISORY  COMMISSION  ON  INTERGOVERNMENTAL 

RELATIONS 

WITNESSES 
JOHN  KINCAID,  EXECUTIVE  DIRECTOR 

franklin  a.  steinko,  jr.,  budget  and  management  officer 

Introduction 

Mr.  Hoyer.  We  will  begin  today's  hearings  with  the  presentation 
of  the  Advisory  Commission  on  Intergovernmental  Relations,  Mr. 
John  Kincaid,  the  Executive  Director  of  ACIR,  is  here  with  us.  Mr. 
Kincaid,  we  will  include  the  prepared  statement  from  Mr.  Haw- 
kins. Mr.  Hawkins  is  not  here. 

Mr.  Kincaid.  He  extends  his  apologies.  He  is  a  private  citizen 
member  of  the  Commission  living  in  San  Francisco.  He  was  unable 
at  the  last  minute  to  get  here,  so  I  am  here  instead. 

Mr.  Hoyer.  That  is  certainly  understandable.  You  may  proceed 
in  whatever  way  you  wish.  We  will  include  the  entire  statement  in 
the  record. 

Summary  ACIR  Statement 

Mr.  Kincaid.  Thank  you,  Mr.  Chairman.  Let  me  summarize 
briefly  the  main  points  that  we  tried  to  outline  in  the  testimony. 
The  first  is  that  given  the  events  of  the  late  1980s  with  respect  to 
intergovernmental  relations,  ACIR  is  really  the  only  institutional 
forum  available  now  for  resolving  intergovernmental  issues  and 
bringing  the  appropriate  people  together.  As  we  outlined  in  the 
statement,  there  are  some  critical  intergovernmental  issues  that 
really  need  to  be  addressed  by  the  Federal  Government  and  State 
and  local  governments.  The  Commission  has  endeavored  to  play  a 
role  in  addressing  those  issues. 

At  the  same  time,  the  Commission  has  a  very  good  record  of  re- 
sponding to  the  52  percent  reduction  in  appropriations  we  experi- 
enced between  1985  and  1989.  We  have  complied  with  congression- 
al requests  to  secure  additional  revenue  from  other  sources,  I 
think,  without  compromising  the  mission  of  the  Commission.  We 
have  improved  our  productivity  considerably  in  the  last  number  of 
years.  There  is  a  great  demand  for  the  information  that  we 
produce,  and  we  try  to  respond  to  that  demand  the  best  we  can 
with  the  resources  that  we  have  available. 
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The  last  point  I  would  raise  is  that  the  newest  development  with 
the  Commission  is  the  increasing  requests  we  receive  for  assistance 
from  abroad.  With  the  collapse  of  the  Soviet  Union,  there  is  a  tre- 
mendous interest  in  decentralization  and  Federalism,  and  we  have 
tried  to  respond  to  those  needs  as  well  without  expending  any  ap- 
propriated funds,  using  other  sources.  We  have  pulled  together  the 
major  State  and  local  associations  which  have  agreed  to  undertake 
an  initiative  for  State  and  local  government  in  the  former  Soviet 
Union  if  funding  can  be  forthcoming  under  the  Freedom  Support 
Act  to  help  do  that.  So  we  have  a  very  vital  organization,  and  given 
the  change  in  climate  in  Washington  we  would  hope  that  this 
would  be  a  very  opportune  time  for  the  Commission  to  really  make 
some  solid  contributions  to  intergovernmental  issues.  So  I  will  just 
stop  on  that  point. 

[The  statement  follows:] 
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Thank  you,  Mr.  Chairman. 

My  name  is  Robert  Hawkins.  I  am  a  private-citizen  member  and  chairman  of  the  Advisory 
Commission  on  Intergovernmental  Relations.  It  has  been  my  pleasure  to  serve  as  chairman  of 
ACIR  since  1982,  during  which  time  the  federal  system  and  ACIR  have  ejqjerienced 
wrenching  changes,  both  positive  and  negative. 

Because  I  will  be  stepping  aside  when  President  Clinton  designates  a  new  chairperson,  I 
wish  to  take  this  opportunity  to  thank  the  Committee  for  meeting  ACIR's  requests  for 
subsistence  support  in  recent  years.  I  also  wish  to  thank  the  many  members  of  ACIR  who  have 
given  tirelessly  of  their  time  and  expertise  during  the  past  eleven  years,  and  to  thank  John 
Kincaid,  ACIR's  executive  director  for  the  past  four  years,  for  doing  a  superb  and  thoroughly 
professional  job  in  helping  to  rebuild  the  productive  capacity  of  ACIR  after  our  severe  budget 
crisis  of  the  late  1980s.  ACIR  has  already  reinvented  itself  and  pioneered  the  kinds  of 
entrepreneurial,  customer-focused  practices  now  being  urged  on  all  agencies. 

Need  for  ACIR 

Although  ACIR  will  undoubtedly  take  a  somewhat  different  philosophic  tack  during  the 
next  four  years,  I  wish  to  reiterate  the  importance  of  ACIR  and  the  need  for  Congress  to  give  it 
enthusiastic  support.  It  should  be  noted  that  ACIR  was  hit  with  a  52  percent  reduction  in 
appropriations  in  FY  1986-89.  Although  appropriations  have  increased  modestly  since  then, 
they  have  fallen  short  of  congressionally  mandated  and  economically  induced  cost  increases. 
To  the  best  of  our  knowledge,  no  other  federal  agency  has  been  put  through  such  a  devastating 
fiscal  wringer.  Yet,  ACIR  has  emerged  stronger  in  many  ways,  though  more  limited  in  capacity 
and  still  operating  on  a  fiscal  tightrope.  At  the  same  time,  the  need  for  ACIR  has  become 
more  important  than  ever. 

For  one,  ACIR  is  the  only  federal  institution  dedicated  to  identifying  and  analyzing 
intergovernmental  problems  and  recommending  policies  to  improve  cooperation  among  our 
federal,  state,  and  local  governments.  The  past  decade  has  been  hard  on  such  institutions. 
OMB's  intergovernmental  unit  was  abolished  in  1983.  GAO's  intergovernmental  division 
was  downgraded,  downsized,  and  transferred  to  Human  Resources  in  1985-89.  The 
Department  of  the  Treasury's  Office  of  State  and  Local  Finance  dwindled  to  nothing  after 
1986.  Even  in  Congress,  intergovernmental  affairs,  which  once  merited  independent 
subcommittee  status,  barely  registers  on  the  radar  screen  today. 


Second,  dramatic  changes  have  occurred  in  our  federal  system,  changes  that  require 
serious  attention. 

■  More  than  50  percent  of  all  federal  statutes  preempting  state  and  local  authority  enacted  in  our 
204-year  history  have  been  enacted  only  in  the  past  24  years. 

■  Federal  mandates  on  state  and  local  governments  have  reached  unprecedented  levels  as  well, 
often  requiring  state  and  local  governments  to  raise  taxes  and  cut  services  at  the  same  time. 

■  Contrary  to  conventional  wisdom,  federal  regulation  of  state  and  local  governments  did  not 
decrease  during  the  1980s.  Both  regulation  and  conditions  of  aid  increased  during  the  decade. 

■  Federal  aid  to  state  and  local  governments  dropped  from  26.5%  of  state-local  outlays  in  1978  to 
20.5%  in  1990  and  from  17.0%  of  federal  outlays  in  1978  to  11.5%  in  1991. 

■  Federal  aid  has  shifted  dramatically  from  human  and  capital  investment  to  current  service 
consumption.  Federal  aid  to  state  and  local  governments  that  is  dedicated  to  payments  to 
individuals  has  increased  from  31.8  percent  of  all  grant  funding  in  1978  to  an  estimated  64.7% 
this  year. 

■  Yet,  the  number  of  grant  programs  leaped  from  404  in  1984  to  557  in  1991.  However,  categorical 
grants  accounted  for  89.4%  of  all  federal  aid  outlays  in  1991.  Moreover,  the  median  grant 
obligation  was  only  $4.2  million. 

■  And  what  do  state  and  local  governments  find  when  they  come  to  Washington  to  try  to  cope  with 
these  problems?  Tliey  confront  some  80,000  lobbyists  and  fragmented  decision-making. 

These  dramatic  changes  are  as  damaging  to  our  economy  and  civic  morale  as  the  federal  deficit 
and  the  health-care  crisis.  These  developments  get  little  media  attention  because,  like  rust  on  the 
underside  of  a  bridge,  they  reflect  the  largely  imperceptible  structural  damage  to  our  federal  system 
that  underlies  the  more  visible  problems  that  capture  the  headlines.  The  transformation  of  our  federal 
system  that  has  occurred  in  the  past  20-some  years  corresponds  exactly  with  the  long-term  decline  of 
the  U.S.  economy  since  1972.  We  have  lost  sight  of  the  fact,  therefore,  that  America  became  the  world's 
dominant  economy  and  most  affluent  society  before,  not  after,  the  federal  government  extended  its 
authority  over  every  facet  of  federalism  and  state  and  local  governance. 

We  very  much  need  our  federal,  state,  and  local  governments  to  work  together  in 
partnership,  and  we  need  the  Congress  and  the  President  to  work  with  ACIR  to  repair  the 
structural  damage  to  our  federal  system  and  promote  better  intergovernmental  cooperation. 
We  believe,  moreover,  that  the  alignment  of  issues  resulting  from  the  last  election  presents 
the  first  opportunity  in  more  than  a  decade  to  restructure  our  federal  system  for  greater 
efficiency,  productivity,  equity,  and  innovation. 

Six  Facets  of  ACIR 

To  give  you  a  well-rounded  picture  of  ACIR,  let  me  outline  the  six  basic  facets  of  ACIR's 
work. 

1.  Intergovernmental  Problem-Solving  Forum 

ACIR,  established  in  1959,  is  an  independent,  bipartisan  intergovernmental  forum 
consisting  of  leading  federal,  state,  and  local  officials  and  private  citizens  who  identify  current 
and  future  policy  issues  of  intergovernmental  importance  to  develop  consensus  positions  that 
help  the  President,  the  Congress,  and  state  and  local  governments  resolve  issues.  The 
Congress  appoints  six  members  and  the  President  appoints  20  members  to  ACIR,  The 
Commission  also  works  closely  with  the  independent  ACIR  equivalents  that  operate  in  25  states. 
The  U.S.  ACIR  serves  informally  as  a  secretariat  and  clearinghouse  for  the  state  ACIRs. 


In  addition,  ACIR  regularly  convenes  federal,  state,  and  local  officials  to  resolve  specific 
issues  and  improve  cooperation.  For  instance,  ACER  is  working  with  the  U.S.  Army  Corps  of 
Engineers  to  meet  the  Corps'  congressional  mandate  to  cooperate  with  federal,  state,  local, 
and  private  interests  to  develop  a  national  infrastructure  strategy.  We  are  assisting  the  Corps 
on  drought  planning  as  well.  We  are  also  working  with  the  U.S.  Geological  Survey  to  help  the 
Federal  Geographic  Data  committee  forge  a  better  partnership  with  state  and  local 
governments  to  share  data  and  information  and  to  reduce  costs.  Many  federal  agencies  have 
difficulty  talking  with  state  and  local  governments  without  the  help  of  a  facilitator,  such  as 
ACIR.  In  addition,  being  exempt  from  the  Federal  Advisory  Committees  Act,  ACIR  is  able  to 
facilitate  such  dialogue  effectively,  expeditiously,  and  inexpensively. 

2.  Policy  Recommendations  for  Intergovernmental  Cooperation 

ACIR  regularly  produces  policy  recommendations  for  federal,  state,  and/or  local  action. 
ACIR's  recent  work  on  preemption,  for  example,  led  to  bipartisan  introduction  in  the  Senate 
of  a  "Preemption  Clarification  and  Information  Act."  ACIR's  just-released  report  on  state 
regulation  of  insurance  has  drawn  tremendous  attention.  We  hope  our  recommendations  will 
nudge  the  states  toward  better  regulation  and,  perhaps,  an  interstate  compact.  Last 
November,  ACIR  issued  a  report  and  recommendations  to  improve  intergovernmental 
decisionmaking  in  environmental  protection  and  initiated  discussions  on  these  matters  with 
EPA  and  CEQ.  The  recommendations  will  also  be  useful  to  the  President  and  the  Congress  in 
considering  legislation  and  executive  action  to  enhance  environmental  protection  while 
ejqjediting  public  works  investment.  On  Medicaid,  ACIR  has  been  one  of  the  few  agencies  to 
highlight  the  role  of  local  governments,  especially  counties,  in  health  care  and  to  urge  that 
health-care  reform  not  produce  negative  fallouts  for  local  govenmients.  ACER  recently  approved 
recommendations  on  the  National  Guard,  an  important  intergovernmental  issue  in  light  of 
current  defense  reductions.  ACIR  has  also  issued  a  series  of  recommendations  on  water 
governance  and  the  coordination  of  groundwater  and  surface  water  management.  At  its  next 
meeting,  the  Commission  will  likely  approve  recommendations  on  intergovernmental  reform  in 
child  care.  The  accompanying  report  has  already  drawn  very  positive  reviews  in  draft  form. 

3.  Identification  of  Emerging  Issues 

ACIR  is  also  well  known  ior  pioneering  issues.  The  Commission,  for  example,  was  the  first 
to  identify  mandates  as  an  emerging  issue  in  the  federal  system  two  decades  ago.  This  work 
led,  among  other  things,  to  the  enactment  of  fiscal  note  processes  in  state  legislatures  and  the 
Congress.  Obviously,  much  more  needs  to  be  done  on  mandates.  In  another  area,  ACIR 
issued  in  1988  the  first  50-state  casebook  on  state  constitutional  law  in  American  history.  The 
Commission  sought  to  enhance  awareness  of  the  importance  of  state  constitutions  in  the 
federal  system  and  to  encourage  the  teaching  of  state  constitutional  law  in  law  schools.  This 
effort,  which  received  a  strong  endorsement  from  former  U.S.  Supreme  Court  Justice 
William  J.  Brennan,  Jr.,  has  been  very  successful.  Most  recently,  the  Commission  has  sought 
to  call  attention  to  the  silent  explosion  of  preemption  in  our  federal  system.  ACIR  has 
produced,  among  other  things,  the  first  202-year  inventory  of  federal  statutory  preemption  of 
state  and  local  authority. 

4.  Information  Dissemination 

ACIR  is  highly  regarded  for  its  dissemination  of  useful,  objective  information  on  many 
aspects  of  federalism  and  intergovernmental  relations. 


Among  the  best  known  are  ACIR's  annual  two-volume  Significant  Features  of  Fiscal 
Federalism,  biennial  Characteristics  of  Federal  Grant-in-Aid  Programs  to  State  and  Local 
Governments,  and  biennial  State  Fiscal  Capacity  and  Effort,  reports.  ACIR's  staff,  which 
consists  of  19  persons,  also  makes  many  public  presentations  and  responds  to  more  than  1 ,800 
specific  requests  per  month  for  information  from  members  of  Congress,  federal  agencies, 
state  and  local  officials,  academics,  business  people,  and  news  reports.  ACIR's  output  appears 
frequently  in  the  nation's  leading  newspapers. 

ACIR  also  issues  a  quarterly  magazine.  Intergovernmental  Perspective,  that  is  mailed  to 
more  than  17,000  people,  mostly  public  officials.  In  addition,  ACIR  produces  specific 
guidance  materials,  such  as  a  series  of  handbooks  on  local  revenue  diversification  and  a 
forthcoming  Guide  to  the  Criminal  Justice  System  for  General  Government  Elected  Officials. 
This  guide  will  be  accompanied  by  a  major  policy  report  with  recommendations  on  criminal 
justice.  This  project  was  largely  funded  by  the  National  Institute  of  Justice  of  the  U.S. 
Department  of  Justice.  Finally,  for  example,  ACIR  is  the  only  entity  that  has  been  tracking 
annually  the  effects  on  state  and  local  governments  of  the  unified  volume  cap  on  state  and 
local  issuance  of  private-activity  debt. 

5.  Technical  Assistance  and  Comment 

ACIR  regularly  provides  technical  assistance  to  federal  agencies  and  state  and  local 
governments,  such  as  recent  tax  studies  for  Hawaii,  Maryland  and  South  Carolina  and  a  study 
of  jurisdictional  fiscal  disparities  in  the  Chicago  metropolitan  area.  Just  recently,  we  helped 
the  Federal  Highway  Administration  develop  an  official  list  of  the  metropolitan  planning 
organizations  (MPOs)  required  by  federal  law  to  maintain  state  and  local  eligibility  for 
highway,  transit,  and  surface  transportation  grants.  ACIR  also  comments,  upon  request,  on 
bills  before  the  Congress,  recommendations  proposed  by  the  Administrative  Conference  of 
the  United  States,  and  federal  agency  plans  and  proposals  having  intergovernmental 
relevance.  ACIR  occasionally  provides  testimony  before  the  Congress  and  state  legislatures 
as  well.  We  have  also  commented  on  draft  topics  for  national  education  standards  on  civics 
and  government,  and  have  worked  to  ensure  that  federalism,  intergovernmental  relations, 
and  state  and  local  government  will  be  adequately  covered  by  the  standards. 

6.  International  Assistance 

In  recent  years,  the  Commission  has  become  more  active  in  helping  to  promote  federal 
democracy  internationally.  ACIR  conducts  a  regular  Thursday  briefing  on  American 
federalism  for  foreign  visitors.  We  hosted  about  150  such  visitors  last  years.  ACIR  has  also 
provided  some  assistance  abroad,  for  example,  on  federalism  in  Australia,  aboriginal 
self-government  in  Canada,  creation  of  a  ACIR  in  Nigeria,  local  government  reform  in 
Poland,  intergovernmental  relations  in  Russia  and  Ukraine,  and  federalization  in  Spain.  Last 
month,  ACIR  co-hosted  with  the  American  Bar  Association  the  Chairman  and  other  leading 
members  of  the  Russian  Constitutional  Commission  for  a  series  of  workshops  on  federalism 
and  intergovernmental  relations.  All  of  these  activities  have  been  funded  by  external  sources. 

ACIR  has  also  helped  to  forge  a  unique  and  unusual  alliance  of  the  "Big  7"  and  other 
state-local  associations  to  carry  out  a  major  initiative  on  intergovernmental  relations  and 
regional  and  local  self-government  in  the  NIS.  The  Congress  endorsed  this  idea  in  its  conference 
report  on  the  Freedom  Support  Act  of  1991.  The  World  Bank  has  just  issued  a  report  arguing 
that  intergovernmental  reform  will  be  critical  for  the  success  of  general  economic  and  political 
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reform  in  Russia.  The  Russian  Constitutional  Commission  also  emphasized  that  federalism  is 
their  highest  priority.  Indeed,  the  draft  constitution  is  dominated  by  federalism  issues.  We  have 
been  making  this  case  for  more  than  a  year,  but  to  no  avail.  F\mds  have  been  appropriated  for  a 
major  state-local  initiative;  however,  the  last  Administration  could  not  mount  a  coherent  aid 
program,  and  USAID  had  thus  far  proven  to  be  impenetrable. 

In  summary,  although  ACIR  is  one  of  the  smallest  agencies  in  the  federal  government,  it  is 
a  highly  productive  and  visible  force  in  the  intergovernmental  community.  The  Commission  is 
well  equipped  to  serve  as  an  arbiter  and  help  resolve  major  intergovernmental  problems  that 
have  been  neglected  in  recent  years  and  is  prepared  to  work  with  the  Congress  and  the 
President  to  respond  to  the  voters'  mandate  for  change.  Indeed,  ACIR  has  already  provided 
assistance  to  the  new  Administration  on  grant-in-aid  reform  and  a  possible  executive  order  on 
intergovernmental  cooperation. 

ACIR's  Compliance  with  Congressional  Cost-Sharing  Directives 

filming  to  the  financing  of  ACIR,  I  can  confidently  report  that  ACIR  has  complied  with 
Congressional  directives  to  raise  revenue  fi-om  state  contributions  and  sales  of  publications 
and  services  to  compensate  partially  for  appropriations  reductions  from  $2,148,000  in  FY 
1985  to  $1,320,000  in  FY  1993.  This  decline  stands  in  stark  contrast  to  the  growth  in  many 
other  federal  agency  appropriations,  the  rate  of  inflation,  and  annual  GNP  growth. 

In  FY  1992,  ACIR  realized  $163,000  from  state  contributions,  $68,000  from  sales  of 
publications  and  diskettes,  $62,500  from  private  nonprofits,  $30,000  ft-om  state  and  local 
government  contracts,  and  $450,000  from  interagency  research  and  administrative  contracts, 
honoraria,  and  other  income.  As  of  January  31, 1993,  the  Commission  had  realized  $14,400 
from  state  contributions,  $24,500  from  sales  of  publications  and  diskettes,  and  $507,300  from 
contracts,  administrative  services,  honoraria,  and  other  income. 

We  will  continue  these  cost-sharing  activities.  Also,  to  cut  costs,  we  have  purchased  all 
leased  equipment,  cut  the  number  of  full-time  employees  from  30  to  19  over  the  last  eight 
years,  reduced  leased  office  space  from  14,600  square  feet  in  FY  1982  to  7,800  square  feet, 
purchased  labor-saving  and  cost-reducing  equipment,  and  drastically  reduced  the  number  of 
publications  distributed  free  of  charge.  In  FY  1992,  ACIR  eliminated  the  last  1,200  square 
feet  of  its  leased  warehouse  space. 

The  Commission  has  clearly  established  an  excellent  record  of  complying  with  the  Congress' 
cost-sharing  directives  and  tightened  appropriations.  At  the  same  time,  it  should  be  noted  that 
ACIR's  appropriations  since  FY  1985  have  fallen  below  what  would  have  been  provided  under 
Gramm-Rudman-Hollings  cuts.  ACIR's  FY  1993  appropriation  is  $10,000  below  ACIR's  FY 
1992  appropriation  when  the  funds  earmarked  for  the  local  government  study  are  removed.  The 
FY  1993  request  is  still  $625,000  less  than  our  FY  1984  appropriation  and  $757,000  (or  39 
percent)  under  our  FY  1985  appropriation.  During  this  time,  ACER  also  has  absorbed  all 
government-wide  pay  and  rent  increases  as  well  as  other  required  service-cost  increases.  Clearly, 
the  Commission  has  been  on  subsistence  or  below  funding  since  FY1988. 

Consequences  of  Cuts 

Although  the  Commission  has  managed  eight  years  of  real-dollar  reductions  of  budgetary 
resources  rather  well,  it  becomes  more  difficult  each  year  to  maintain  current  services.  FY  1993 
marks  the  third  straight  year  (fourth  out  of  the  last  five)  that  the  portion  of  ACIR's  Congressional 
appropriation  totally  under  agency  control,  referred  to  as  nonmandatoiy,  will  be  $0. 


Although  the  Commission  increased  state  contributions  from  $84,750  in  FY  1986  to 
$203,000  in  FY  1991,  they  dropped  off  to  $163,000  in  FY  1992  and  our  F^  1993  projection  is 
$145,000  because  most  states  are  facing  adverse  fiscal  conditions.  This  will  result  in  a 
reduction  of  current  services  and,  possibly,  of  staff  as  well. 

There  also  are  limits  on  ACIR's  external  revenue  potential.  For  example,  supplying 
reports  to  U.S.  government  depository  libraries  reduces  the  library  market  considerably.  In 
addition,  the  Commission  cannot  accept  commercial  advertising  in  Intergovernmental 
Perspective.  We  do  not  object  to  these  limits  in  principle.  We  simply  note  that  the  limits  exist. 

On  the  expenditure  side,  ACIR  has  experienced  increased  difficulty  in  retaining  and  hiring 
high-quality  research  staff  because  of  rising  salary  pressure.  Furthermore,  the  1990  civilian 
and  executive  pay  acts  increased  ACIR's  personnel  expenses  by  $98,000  between  FY  1990 
and  FY  1991.  It  is  significant  to  note  that  ACIR  has  had  to  abandon  given  step  increases  to 
employees  out  of  fiscal  necessity,  and  ACIR  also  has  inquired  about  the  possibility  of  not 
granting  the  govemmentwide  increases  approved  by  the  Congress. 

Further,  an  anomaly  arose  when  the  SLEP  regulations  implementing  the  Federal  Employee 
Pay  Comparability  Act  of  1990  went  into  effect.  Because  the  executive  director's  salary  is  fixed  by 
law  at  Level  V  of  the  Executive  Salary  Schedule,  certain  subordinate  professionals  are  eligible 
for  a  higher  salary  than  that  of  the  executive  director. 

Similarly,  there  has  been  an  increase  in  the  cost  of  conducting  research  under  contract 
with  outside  experts.  We  go  outside  the  Beltway  as  much  as  possible;  nevertheless,  costs  have 
increased  nationwide. 

The  Commission,  therefore,  has  come  under  noticeably  stronger  budget  pressure  in  the  past 
two  years.  Through  increased  productivity  and  other  efficiency  measures,  plus  increased  external 
resources,  the  Commission  compensated  to  a  great  degree  for  the  steep  reduction  in 
appropriations  that  occurred  from  FY  1985  to  FY  1989.  However,  the  combination  of  virtually 
flat  appropriations  since  FY  1988  and  significantly  increased  costs  means  that  the  Commission 
faces  ftirther  reductions  in  current  services. 
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Appendix  A 
RESEARCH  PROGRAM  AND  PROJECT  STATUS  REPORT 


Project  Name: 

butiaxion: 

Assigned  Staff: 
Description: 


Current  Status: 
Expected  Completion: 

Project  Name: 

Initiation: 

Assigned  Staff: 
Description: 


Current  Status: 
Expected  Completion: 

Project  Name: 

Initiation: 
Assigned  Staff: 
Description: 


I.  Continual  Monitoring  and  Information  Dissemination 

Significant  Features  of  Fiscal  Federalism  (Annual) 

Approved  by  the  Commission  as  an  annual  report  under  the  general  mandate  of  ACIR 
to  collect  and  disseminate  information  relevant  to  intergovemniental  relations. 

Brenda  S.  Avoletta  and  Jennifer  Bing  (Intern) 

ACER  published  Significant  Features  of  Fiscal  Federalism  periodically  (under  different  ti- 
tles) from  the  Commission's  inception  through  1977.  The  report  has  been  updated  and 
issued  annually  since  1977.  Among  the  most  widely  used  of  ACIR's  publications.  Signifi- 
cant Features  presents  data  and  information  on  federal,  state,  and  local  revenues,  expen- 
ditures, grant-in-aid  policies,  tax  rates,  indebtedness,  public-sector  employment  and 
earnings,  and  additional  topics  that  vary  from  year  to  year.  The  report  provides  timely 
information  that  is  often  used  as  a  basis  of  analysis  by  members  of  Congress,  state  legis- 
latures, federal  agencies,  special  federal  and  state  tax  and  expenditure  study  commis- 
sions, citizen  groups,  academics,  and  the  media,  lb  ensure  timeliness.  Significant  Fea- 
tures is  issued  in  two  volumes.  Volume  I,  which  contains  information  on  budget  pro- 
cesses and  tax  systems  for  federal,  state,  and  local  governments,  is  issued  in  time  for 
state  and  local  policymakers  to  use  in  new  fiscal  year  policy  decisions.  Volume  II  pre- 
sents data  on  federal,  state,  and  local  government  revenues  and  expenditures,  including 
tables  on  revenues  by  source,  expenditures  by  f  unaion,  and  state-by-state  rankings.  The 
1993  edition  of  Volume  I  includes  information  on  major  tax  changes  1992  and  updated 
tables  presenting  results  of  a  survey  of  state  revenue  departments  relating  to  income 
taxation  and  pro|>erty  tax  relief.  The  volume  also  contains  graphics  and  expanded  narra- 
tives to  facilitate  understanding  of  the  data. 

The  1993  Volume  I  edition  will  be  published  in  February.  Work  on  1993  Volume  II  is 
nearly  complete. 

The  1993  Volume  II  is  expected  to  be  published  in  September  1993. 

State-Local  Government  Finance  Diskettes 

A  continuing  activity  to  accompany  the  publication  of  Significant  Features  of  Fiscal 
Federalism. 

Brenda  S.  Avoletta  and  Jennifer  Bing  (Intern) 

ACIR  produces  govemment  finance  data  diskettes  for  use  by  intergovernmental  fi- 
nance analysts  on  state-local  govemment  finance  (expenditures  and  revenues), which 
accompany  the  annual  Significant  Features  of  Fiscal  Federalism.  TTiese  diskettes  greatly 
enhance  the  analytical  power  of  the  published  volumes,  and  are  widely  used  by  analysts 
and  practitioners  throughout  the  country.  In  order  to  market  these  diskettes  to  a  wider 
audience,  the  staff  has  developed  a  demonstration  disk.  Diskettes  from  previous  years 
are  also  available  for  persons  who  wish  to  work  with  historical  data.  The  diskettes  are  ac- 
companied by  a  guidebook  in  order  to  facilitate  their  use  by  persons  who  do  not  have  a 
technical  computer  background. 

The  1992  diskettes  and  guidebook  were  published  in  September  1992.  Work  has  begun 

on  the  1993  edition  of  the  diskettes 

The  1993  edition  is  expected  to  be  distributed  in  September  1993. 

Changing  Public  Attitudes  on  Governments  and  Taxes  (Annual  Public  Opinion  Poll) 

Approved  by  the  Commission,  1972 

Bruce  D.  McDowell,  Jeffery  S.  Fitzpatrick,  and  The  Gallup  Organization  (contractor) 

Since  1972,  ACIR  has  commissioned  a  public  opiruon  poll  on  governments  and  taxes. 
Two  questions  have  been  asked  every  year,  and  the  responses  to  those  questions  provide 
a  unique  measure  of  long-terra  trends  in  public  opinion  on  federalism  and  taxes.  Other 
questions  are  asked  at  intervals,  or  are  designed  to  meet  the  needs  of  current  ACIR  re- 
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search  projects.  Polling  is  done  by  personal  interviews  by  the  Gallup  Organization;  re- 
sults are  summarized  by  ACIR  staff.  Results  of  the  poll  appear  in  newspapers,  maga- 
zines, and  other  outlets  around  the  country. 

Polling  for  the  1993  survey  will  take  place  in  June  1993. 

Changing  Public  Attitudes  on  Governments  and  Taxes— 1993  is  expected  to  be  published  in 
September  1993. 

Measuring  State  Fiscal  Capacity  and  Effort  (Biennial) 

This  is  a  continuing  activity,  once  done  aimually  but  now  done  biennially. 

Marcia  A.  Howard  and  Peat  Marwick  (contraaor) 

ACIR  research  on  improving  the  measurement  of  state-local  Hscal  ca[>acity  began  in 
1%2  with  the  staff  report  Measures  of  State  and  Local  Fiscal  Capacity  and  Tax  Effort .  That 
report  was  the  first  to  present  estimates  of  the  Representative  Tkx  System  (RTS),  an  al- 
ternative to  per  capita  income  as  a  measure  of  state  and  local  fiscal  capacity.  In  1982,  the 
Commission  recommended  that  the  federal  government  use  a  fiscal  capacity  index,  such 
as  KTS,  in  several  grant-in-aid  programs  and  that  estimates  of  capacity  be  prepared  peri- . 
odically.  Since  that  time,  ACIR  has  also  developed  and  published  a  more  comprehen- 
sive measure,  the  Representative  Revenue  System  (RRS).  The  most  recent  RTS  and 
RRS  estimates  published  by  the  Commission  are  for  1988. 

Report  containing  estimates  based  on  1990  and  1991  data  is  under  way.  A  shortage  of  re- 
sources required  postponement  of  the  1992  report  to  1993. 

Report  is  expeaed  to  be  published  in  July  1993. 

Fiscal  Capacity  and  Effort  Diskettes 

A  continuing  aaivity  to  accompany  the  publication  of  the  biennial  report.  Measuring 
State  Fiscal  Capacity  and  Effort. 

Marcia  A.  Howard 

Data  on  individual  tax  bases,  tax  rates,  and  the  resulting  indexes  contained  in  Measuring 
Stale  Fiscal  Capacity  and  Effort. 

Work  will  start  in  April  1993  and  coincides  with  preparation  of  the  report. 

Diskettes  are  expected  to  be  issued  in  August  1993. 

Characteristics  of  Federal  Grant-in-Aid  Programs  to  State  and  Local  Governments 

Approved  by  the  Commission  as  a  report  issued  every  two  years  under  the  general  mandate 
of  ACIR  to  collect  and  disseminate  information  relevant  to  intergovernmental  relations. 

Bruce  D.  McDowell  and  Albert  J.  Richter  (contraaor) 

The  first  edition  was  issued  in  October  19T7  as  one  volume  of  a  multivolume  study  enti- 
tled The  Intergovernmental  Grant  System:  An  Assessment  and  Proposed  Policies.  Th  is  report 
lists  and  describes  each  program  of  federal  grants  to  state  and  local  governments  that  is 
actually  funded  for  the  fiscal  year  covered  by  the  catalog.  The  characteristics  described 
include  the  type  of  grant  (general  purpose,  block  grants,  or  categorical  grants),  the 
method  of  allocating  funds  (eligible  recipients,  formula  elements,  discretionary  author- 
ity), budget  function  and  subfunaion  classifications,  and  other  items. 

The  FY  1991  edition  was  published  in  March  1992.  Research  for  the  FY  1993  edition  will 
begin  in  June  1993. 

TTie  FY  1993  edition  is  expected  to  be  published  in  December  1993. 

Directory  of  State-Local  and  Intergovernmental  Relations  Organizations 

First  prepared  in  conjunction  with  a  policy  report  on  state-local  relations  organizations,  this 
report  was  authorized  by  the  executive  director  in  1987  and  published  in  Februaiy  1991. 

Jeffrey  S.  Fitzpatrick 

This  periodically  updated  directory  is  the  only  source  of  information  about  the  "state 
ACIRs."  It  also  includes  contacts  in  the  federal  department  and  agency  offices  of  inter- 
governmental relations,  and  in  the  U.S.  ACIR. 
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The  nest  edition  is  nearly  complete. 

An  updated  directoiy  is  expeaed  to  be  published  in  March  1993. 

Intergovemmerrtal  Perspective  (Quarterly  Magazine) 

Approved  by  the  Commission,  1974 

Pamela  L.  Reynolds,  Joan  A.  Casey,  and  John  Kincaid 

This  is  a  glossy  magazine  of  32-48  pages  published  four  tines  a  year.  The  magazine 
contains  articles,  points  of  view,  and  research  reports  about  current  issues  in  federal- 
ism and  intergovernmental  relations.  Also  included  are  news  notes  about  ACIR  and 
about  publications  and  microcomputer  data  diskettes  available  from  ACIR.  The 
magazine  serves  a  constituency  of  more  than  20,000  private  citizens,  public  officials, 
business  people,  and  academics. 

IWo  issues  for  FV  1993  have  been  published;  two  more  have  been  planned  and  articles 
are  being  prepared  for  these  issues. 

The  magazine  will  apptear  four  times  in  FY  1993  and  four  times  in  FY  1994. 

ACIR  Annual  Report 

Required  t^  RL.  86-380 

Jeffrey  S.  Fitzpatrick 

By  law,  the  Commission  must  submit  to  the  President  and  the  Congress,  by  January  31st 
of  each  year,  a  summary  of  its  aaivities  for  the  past  calendar  year. 

Thirty-four  consecutive  annual  refxjrts  have  been  submitted  on  time. 

The  1992  annual  report  was  delivered  January  31, 1993. 
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II.  Topical  Research  Projects 
A.  Projects  Completed  in  FY  1993 

Intergovernmental  Decision-Making  for  Environmental  Protection  and  Public  WorVs 

Approved  by  the  Commission,  June  1987 

Bruce  D.  McDoweU,  Daniel  R.  Mandelker  (contractor),  and  Kenneth  Rubin  (contractor) 

During  the  last  two  decades,  especially,  a  wide  array  of  federal  and  slate  mandates  for  envi- 
ronmental protection  have  grown  up.  In  addition,  a  process  calling  for  environmental  im- 
paa  statements  has  become  a  widely  accepted  means  of  determining  how  individual  pro- 
jects and  aggregations  of  projects  will  affect  the  envirorunent  and  how  development  objec- 
tives can  be  met  without  harming  the  environment  unnecessarily  or  irretrievably.  This  pro- 
jea  examined  the  adequacy  of  federal,  state,  and  local  envirorunental  evaluations  and  miti- 
gation practices  used  to  inform  the  intergovernmental  negotiations  required  before  devel- 
opment can  take  place.  The  project  produced  a  Commission  policy  report. 

Completed. 

Publication  occurred  in  November  1992. 

State  Regulation  of  Insurance 

Commission  authorized,  September  1989. 

John  Kincjiid  and  Sandra  B.  McCray  (contraaor) 

For  many  years,  federal  legislation  has  reserved  regulatory  authority  over  the  insurance 
industry  to  the  states.  Now  there  are  proposals  to  reverse  this  practice.  This  study  as- 
sesses the  need  for  and  potential  consequences  of  this  proposed  shift.  In  addition,  the 
report  examines  recent  insolvencies  in  the  insurance  industry  and  analyzes  policy  op- 
tions to  address  this  problem. 

Completed. 

Publication  occurred  in  December  1992. 
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B.  Projects  Expected  to  be  Completed  in  Ff  1993 

State  Laws  Affecting  Local  Government 

Approved  by  the  Commission,  September  1989 

Bruce  D.  McDowell  and  Melvin  Hill  (contractor) 

This  information  report  is  a  thorough  inventory  of  laws  in  the  50  states  for  1978  and  1990 

affecting  the  funaional,  fiscal,  and  governance  {X>wer5  of  local  governments. 

The  Commission  has  adopted  this  report. 

Publication  is  expected  in  February  1993. 

The  Role  of  General-Purpose  Governments  in  the  Administration  of  Justice 

Approved  by  the  Commission,  June  1989 

Bruce  D.  McDowell  and  Vivian  E.  Watts  (contractor) 

The  federal,  state,  and  local  governments  all  are  involved  in  the  administration  of  jus- 
tice through  a  complex  array  of  relationships  involving  the  legislative,  judicial,  and  ex- 
ecutive branches  of  each  government.  The  criminal  justice  system  is  under  stress  now,  at 
a  time  when  federal,  state,  and  local  government  budgets  also  are  under  stress.  Key 
charaaeristics  of  the  criminal  justice  system  are  established  without  relation  to  their 
costs,  and  the  elected  officials  of  general-purpose  governments  are  left  to  find  the  nec- 
essary funds.  Tbo  often,  the  officials  responsible  for  finance  are  left  out  of  the  decisions 
that  create  the  demand  for  funds. 

This  projen  focuses  on  key  relationships  between  (1)  local  governments,  state  gov- 
ernments, and  the  federal  government,  (2)  the  legislative,  executive,  and  judicial 
branches  of  these  governments,  (3)  local  governments  within  states,  counties,  and  met- 
ropolitan areas,  and  (4)  the  relationships  between  local  officials  and  praaitioners 
throughout  the  criminal  justice  system.  The  project  has  produced  recommendations  for 
improving  the  intergovernmental  relations  of  criminal  justice  administration,  coupled 
with  institutional  mechanisms  prepared  to  follow  through  on  the  recommendations. 
Funding  was  received  from  the  U.S.  Department  of  Justice.  Two  reports  and  pwlicy  rec- 
ommendations have  been  approved  by  the  Commission. 

Publication  is  expeaed  in  March  1993. 

Regulatory  Federalism  Update:  The  Record  of  the  1980s 

Approved  by  the  Commission,  September  1989 

Bruce  D.  McDowell,  Tunothy  J.  Conlan  (contraaor),  David  R.  Beam  (contractor),  and 
Cynthia  Collela  (contractor) 

The  term  "unfunded  federal  mandates"  is  being  used  increasingly  by  state  and  local  gov- 
ernments to  express  their  perception  that  federal  assistance  is  declining  while  federal 
intrusiveness  is  increasing.  Following  up  on  previous  Commission  studies  of  several  ele- 
ments of  this  issue,  the  study  comprehensively  examines  activities  under  Federalism  Ex- 
ecutive Order  12612,  the  Congressional  "Fiscal  Notes"  process  operated  by  CBO,  the 
regulatory  relief  efforts  of  the  Reagan  administration,  and  other  similar  activities.  The 
purpose  of  this  study  is  to  assess  the  net  impact  of  these  activities,  and  to  suggest  im- 
provements. A  Commission  policy  report  has  resulted,  up>dating  the  Commission's  1984 
report  that  coined  the  term  "regulatory  federalism." 

The  Commission  adopted  the  report,  with  recommendations,  in  June  1992. 

Publication  is  expected  in  March  1993. 

National  Guard 

^proved  by  the  Commission,  September  1989 

Bruce  McDowell  and  Norman  Beckman  (contrartor) 

This  study  examines  intergovernmental  arrangements  involving  the  National  Guard 
and  has  resulted  in  Commission  recommendations  for  improving  cooperation. 

The  Commission  adopted  the  rejxjrt  with  recommendations  in  June  1992. 

Publication  is  expeaed  in  March  1993. 
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Bruce  D.  McDowell  and  William  Blomquist  (contractor),  Vivian  E.  Watts  (contraaor), 
Bill  Lord  (contraaor),  and  David  Harrison  (contractor) 

This  is  the  final  phase  of  a  three-phase  project.  In  the  first  phase,  the  Commission 
supphed  a  brief  issues  paper  to  the  Corps  on  the  roles  of  various  governments  in  drought 
planning.  In  Phase  II,  the  Commission  supplied  a  more  fully  developed  outline  of  insti- 
tutional and  governance  issues  depiaing  the  interplay  between  the  American  political 
Q^era  and  the  technical  aspects  of  water  resource  planning  and  management  pursued 
in  anticipation  of  and  during  droughts.  The  outline  includes  diverse  institutional  in- 
fluences on  water  planning  and  management,  such  as  alternative  decisionmaking  pro- 
cesses, means  of  integrating  advocacy  groups  into  the  process,  and  procedures  for  intro- 
ducing formal  risk  assessments  into  the  process  in  a  credible  and  construaive  fashion. 
ACIR  is  developing  these  issues  through  the  use  of  workshops  and  will  recommend  how 
effective  decisionmaking  can  be  integrated  most  appropriately  into  drought  planning 
and  drought  response  aaivities  consistent  with  the  American  political  system.  In  Phase 
ni,  ACIR  is  providing  direct  assistance  to  the  four  drought  planning  teams  assembled  by 
the  Corps,  and  is  converting  this  outline  into  appropriate  sections  for  a  drought  planning 
manual  being  developed  by  the  U.S.  Array  Corps  of  Engineers. 

Phase  I  was  completed  in  Fall  1990.  Phase  O  was  completed  in  Fall  1992.  Phase  ni  is  un- 
derway. 
The  final  repwrt  to  the  Corps  of  Engineers  is  expected  to  be  submitted  by  May  1993. 

Coordination  of  Geographic  Information  Systems 

Approved  by  the  Commission,  September  1992. 

Bruce  D.  McDowell 

The  federal,  state,  and  local  governments  collea  and  use  large  amounts  of  geographic 
data.  Increasing  proportions  of  this  information  are  automated,  making  it  pHDteniially 
available  to  be  shared.  The  14-agency  Federal  Geographic  Data  Committee  (FGDC) 
was  established  by  OMB  Circular  A- 16  and  is  charged  with  coordmating  federal  geo- 
graphic data  and  involving  state  and  local  governments  (as  well  as  the  private  sector)  in 
its  work.  ACIR  is  helping  to  develop  effeaive  and  efficient  means  of  involving  state  and 
local  governments  in  the  work  of  FGDC. 

An  informal  working  group  of  state  and  local  officials  has  been  convened  to  consider 
this  issue.  It  has  met  twice,  and  will  meet  twice  more  before  May  1993. 

Tlie  results  of  the  four  meetings  will  be  compiled  into  a  report  to  FGDC  and  presented 
before  May  10,  1993. 

State  Courts  and  Local  Autonomy 

Approved  by  the  Commission,  June  1987 

Seth  B.  Benjamin  and  Michael  Libonati  (contractor) 

A  substantial  body  of  state  case  law  is  developing  around  the  issue  of  local  government 

standing  in  state  courts  to  challenge  state  limitations  on  local  autonomy.  Essentially, 

these  cases  test  the  limits  of  home  rule  within  each  stale,  but  there  is  no  systematic 

tracking  of  these  cases  across  the  country.  Hence,  the  true  meaning  of  home  rule  in  the 

United  States  remains  unknown.  This  project  is  tracking  these  cases  and  will  make  the 

information  available  to  a  wide  audience. 

TTie  draft  report  is  under  review.  It  is  scheduled  for  consideration  by  the  Commission  in 

March  1993. 

Publication  is  expected  in  May  1993,  pending  form  and  timing  of  Commission  action. 

How  Local  Public  Economies  Work:  Equity,  Viability,  and  Service  Responsiveness 
In  America's  Civil  Communities 

Approved  by  the  Commission,  June  1987 
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Bruce  D.  McDowell,  Seth  B.  Benjamin,  Ronald  J.  Oakerson  (contraaor),  and  Roger  B. 
Parks  (contraaor) 

This  study  is  an  extension  and  expansion  of  Conunission  work  on  local  self-government  in 
the  federal  system.  It  includes  two  case  studies  focused  on  St.  Louis  County,  Missouri,  and 
Allegheny  County,  Permsylvania,  both  of  which  are  highly  "fragmented"  metropolitan  ar- 
eas. Included  in  the  research  are  examinations  of  state-local  and  interlocal  relations,  the  vi- 
ability of  small  local  governments,  and  the  degrees  and  ways  in  which  fragmentation  and 
consolidation  affect  efiiciency  and  equity  in  the  production  and  provision  of  local  public 
services.  Based  on  these  two  case  studies,  a  final  repwrt  is  being  prepared  comparing  their 
findings  and  drawing  conclusions  about  the  or^ganization  of  local  governments  in  metropoli- 
tan areas. 

A  report  on  the  first  case  study,  St.  Louis  County,  Missouri,  was  published  in  September 
1988.  The  second  case  study  was  published  in  February  1992.  Work  on  the  comparative 
study  is  underway. 

The  report  is  expected  to  be  published  in  June  1993,  pending  form  and  timing  of  Com- 
mission aaion. 

Public  WorVs  Perspectives 

Approved  by  the  Commission,  September  1989 

Bruce  D.  McDowell  and  Michael  E.  Bell  (contractor) 

ACIR  continues  to  distribute  more  than  50  working  papers  prepared  for  the  National 
Council  on  Public  Works  Improvement.  Although  many  of  them  are  quite  good,  their 
current  photocopy  format  and  imposing  length  make  them  less  attractive  and  accessible 
than  they  should  be.  With  continued  attention  to  this  topic,  the  usefulness  of  these  pa- 
pers will  be  enhanced  greatly  by  publishing  them  in  a  more  accessible  format.  This  pro- 
ject has  identified  the  best  15  of  these  papers  and  will  issue  them  together  as  an  ACIR 
information  rejxjrt. 

Work  is  underway. 

Publication  is  expected  in  June  1993. 

Federalism:  Concept  and  History 

Approved  by  the  Executive  Director,  April  1990 

John  Kincaid 

Chapter  on  concepts  of  federalism  and  history  of  American  federalism  for  reference 
work  on  American  government  for  school  teachers  and  journalists  assembled  by  the 
Center  for  Civic  Education. 

Chapter  was  published  in  1991.  ACIR  will  issue  a  longer  version  as  an  instructional  aid. 

Publication  of  ACIR  version  is  expeaed  in  July  1993. 

The  Properly  Tax  in  a  Changing  Federal  Environment 

Approved  by  the  Commission,  September  1989 

John  O.  Behrens  and  Contributors 

The  federal  system  has  been  undergoing  a  significant  realignment  of  spendmg  and  reve- 
nue-raising responsibilities.  An  important  consequence  of  that  realignment  has  been  an 
increased  fiscal  role  for  local  governments  in  service  provision.  The  local  property  tax  has 
been,  and  still  is,  the  single  largest  generator  of  local  revenues.  Recently,  however,  circum- 
stances surrounding  the  property  tax  have  changed  significantly.  These  include  a  period  of 
historically  high  rates  of  inflation,  a  tax  revolt  (e.g.,  California's  Proposition  13),  a  January 
1989  U.S.  Supreme  Court  decision  (Allegheny  Pittsburg  Coal  v.  County  Commission  of  Web- 
ster County)  invalidating  systematic  overvaluation  of  recently  purchased  property  vis-a-vis 
long-term  but  otherwise  similarly  situated  property  owners,  and  new  evidence  relating  to 
the  distributional  and  local  economic -development  implications  of  the  tax. 

This  project  will  produce  an  overview  report  on  the  local  property  tax  and  an  issue  of 
Intergovernmental  Perspective  examining  specific  aspects  and  new  developments  in  the 
property  tax  in  more  detail.  Tbpics  that  will  be  examined  include  (1)  different  struaures 
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of  the  tax  (e.g.,  classification  systems  based  on  types  of  property  and/or  improvements 
versus  land);  (2)  the  role  of  the  states  in  strengthening  the  tax  (e.g,  financing  tax  relieO; 
(3)  the  interplay  between  the  property  tax  and  alternative  sources  of  revenue  (e.g.,  impaa 
fees);  and  (4)  the  effects  of  property  tax  changes  on  the  growth  of  new  local  governmental 
institutions  (e.g.,  spedal  districts  and  authorities)  and  private  conununities  (e.g.,  residential 
oommimity  associations).  Throughout  this  project,  the  role  of  new  technologies  and  recent 
court  decisions  will  be  analyzed. 

Project  is  under  way. 

Publication  of  the  Intergovernmental  Perspective  issue  is  expected  in  June  1993.  The  re- 
port is  anticipated  to  be  published  in  August  1993. 

Local  Governments  in  International  Affairs 

improved  by  the  Commission,  Jime  1987 

John  Kincaid  and  Robert  Maffin  (contractor) 

This  report  analyzes  the  growing  involvement  of  local  governments,  especially  major 
cities  and  ports,  in  international  affairs.  Such  activities  as  trade  missions  abroad,  "sister 
dty"  programs,  and  local  government  resolutions  concerning  foreign  policy  issues  are  exam- 
ined. Federal,  state,  and  local  relationships  in  these  aaivities,  as  well  as  constitutional  issues 
and  evaluation  of  the  economic  payoffs  from  such  aaivities  are  investigated. 

Report  has  been  adopted  by  the  Commission.  Final  publication  revisions  are  being  made. 

Publication  is  expected  in  August  1993. 
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State  Governments  in  International  Affairs 

Approved  by  the  Commission,  June  1987 

John  Kincaid  and  John  M.  Kline  (contractor) 

This  project  is  a  larger  companion  to  the  research  on  Lxtcal  Governments  in  International 
Affairs.  States  have  become  increasingly  aaive  in  international  affairs,  e^>eciaUy  in  sending 
foreign  trade  missions  abroad  and  undertaking  a  variety  of  activities  designed  to  promote 
exports  from  the  states,  attract  foreign  firms  to  establish  operations  within  the  states,  and  al- 
low the  states  to  compete  more  effectively  in  world  markets.  The  new  emphasis  on  interna- 
tional competitiveness  has  spurred  this  aaivity.  This  report  examines  legal  and  constitu- 
tional issues  involved  in  state  international  activity,  matters  of  intergovernmental  and  inter- 
agency coordination,  and  the  economic  effectiveness  of  state  international  programs. 

Report  has  been  adopted  by  the  Commission,  and  is  being  finalized  for  publication. 

Publication  is  experted  in  August  1993. 

Local  Revenue  Diversification:  Tourist  Taxation 

Approved  by  Executive  Director,  March  1991 

Brenda  S.  Avoletta,  Jennifer  Bing  (Intern),  and  James  Mak  (contractor) 

This  will  be  another  brief  report  in  an  ongoing  series  designed  to  provide  information  to 
local  governments  looking  for  effeaive  and  equitable  ways  to  diversity  and  strengthen 
their  revenue  systems. 

Project  is  underway. 

Publication  is  expected  in  August  1993. 

Federal  Mandate  Reimbursement 

Commission  adopted  work  plan,  March  1985 

Bruce  D.  McDowell  and  Joseph  F.  Zimmerman  (contraaor) 

This  project  builds,  in  part,  on  GAO's  research  on  state  and  local  experiences  in  comply- 
ing with  federal  mandates  and  in  being  reimbursed  for  the  costs  related  thereto.  The  re- 
port will  develop  and  examine  criteria  for  reimbursement  and  the  appropriateness  and 
adequacy  of  federal  reimbursement  praaices— present  and  proposed. 

The  research  is  nearly  complete.  Commission  consideration  is  scheduled  for  June  1993. 

Publication  is  expected  in  August  1993,  pending  form  and  timing  of  Commission  action. 
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Areawide  Organizations:  An  Update 

Approved  by  the  Executive  Director,  February  1991  as  part  of  the  Decade  of  Change 
study  authorized  by  the  Commission,  September  1989. 

Bruce  D.  McDowell,  Jeffrey  S.  Fitzpatrick,  Patricia  Atkins  (contractor),  and  Albert  J. 
Richter  (contractor) 

Certain  functions  of  local  government  spill  beyond  the  borders  of  individual  local  gov- 
ernments. In  response,  most  local  governments  have  joined  together  for  iniergovem- 
mental  cooperation  or  to  create  areawide  organizations.  This  praaice  occurs  in  both  metro- 
politan and  nonmetropolitan  areas.  It  has  been  a  decade  since  ACIR  examined  this  phe- 
nomenon. This  study  will  update  previous  work  and  pnxjuce  an  information  report. 

Research  is  complete.  Commission  consideration  is  scheduled  for  June  1993. 

Publication  is  expected  in  August  1993,  pending  form  and  timing  of  Commission  action. 
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Child  Care  In  the  American  Federal  System 

.^proved  by  the  Commission,  September  1989 

Bruce  D.  McDowell  and  William  T.  Gormley,  Jr.(Coniraaor) 

The  need  for  safe,  reliable,  and  produaive  child  care  is  increasing  rapidly  in  America  as 
more  parents  find  it  necessary  to  work  outside  the  home.  Governments  are  becoming 
more  involved  in  making  sure  that  these  services  are  available  to  all,  not  just  those  who 
can  easily  afford  it.  Along  with  this  public  involvement  comes  regulation  as  well  as  finan- 
cial assistance.  Federal,  slate,  and  local  governments  all  are  involved.  Issues  of  intergov- 
ernmental coordination  and  equity  are  growing.  The  ACIR  study  is  exploring  these  is- 
sues and  will  make  recommendations. 

The  draft  report  is  complete  and  was  considered  initially  by  the  Commission  in  Decem- 
ber 1992.  It  is  scheduled  fo  further  consideration  in  March  1993. 

Publication  is  expected  by  September  1993,  pending  form  and  timing  of  Cottunission  aaion. 

C.  Other  Projects  in  Process 

Federal  Interagency  Infrastructure  Strategy 

Approved  by  the  Executive  Director,  July  1990,  and  Commission,  February  1991 

Bruce  D.  McDowell,  Charles  GrifTiths,  and  Jeffery  S.  Fitzpatrick 

The  U.S.  Army  Corps  of  Engineers  initiated  interagency  discussions  within  the  federal 
government  for  the  purpwse  of  developing  an  interagency  infrastructure  strategy  for  the 
nation.  The  Corps  requested  the  assistance  of  ACIR.  In  the  first  phase  of  this  project, 
ACIR  prepared  two  of  the  four  issue  papers  used  to  kick  off  discussions  with  other  fed- 
eral agencies.  The  two  issue  papers  are  entitled  "The  Value  of  Infrastructure"  and  "Al- 
ternative Funding  Strategies  and  Methods  of  Implementation."  In  the  second  phase, 
ACIR  convened  a  series  of  interagency  and  intergovernmental  meetings  to  identify  op- 
portunities for  federal  interagency  cooperation.  TTie  final  phase  will  explore  the  poten- 
tial for  several  federal  "memorandums  of  understanding"  (MOUs)  that  would  advance 
pubhc  works  projects. 

The  issues  papers  were  delivered  to  the  Corps  in  March  1991.  Eight  subsequent  meet- 
ings produced  an  initial  Commission  report,  adopted  in  June  1992,  and  published  in  Au- 
gust 1992.  Work  has  begun  to  explore  the  potential  for  six  MOUs. 

A  final  report  is  scheduled  for  publication  in  October  1993. 

Estimating  the  Impact  of  Federal  Mandates  on  State  and  Local  Finances 
Approved  by  the  Commission 
Marcia  A.  Howard 

In  recent  years,  state  and  local  government  budgets  have  had  to  accommodate  a  growing 
number  of  federal  statutory  and  judicial  mandates.  However,  there  is  no  consistent  and 
comprehensive  methodology  for  calculating  the  impacts  of  these  federal  actions  on 
state  and  local  budgets.  For  example,  do  the  impacts  vary  by  size  of  jurisdiction,  geo- 
graphic region  of  the  country,  or  the  allocation  of  responsibilities  between  the  state  and 


14 


18 


Current  Status: 
Expected  Completion: 

Project  Name: 
Initiation: 
Asfigned  Staff: 
Description: 


Current  Status: 
Expected  Completion: 

Project  Name: 

Initiation: 
Assigned  Staff: 
Description- 


Current  Status: 
Expected  Completion: 

Project  Name: 
Initiation: 

Assigned  Staff: 
Description: 


Current  Status: 
Ejected  Completion: 


its  localities  (or  among  the  types  of  localities  within  a  state)?  This  projea  will  develop  a 
methodology  to  provide  more  consistent  and  comparable  estimates  of  the  imjiacts  of 
federal  mandates  among  states  and  localities. 

Project  is  under  way. 

Publication  is  e3q)ected  in  November  1993,  pending  form  and  timing  of  Commission  action. 

Immigration  and  Federalism:  Intergovernmental  Impacts 
Approved  by  the  Commission,  June  1989 
Marcia  A.  Howard 

Under  the  U.  S.  Constitution,  the  federal  government  has  principal  responsibility  for 
foreign  affairs,  including  immigration.  Yet,  once  immigrants  have  entered  the  country, 
they  place  undeniable  demands  on  the  services  of  state  and  local  governments.  The  in- 
tergovernmental relations  of  immigration  are  not  smooth.  The  federal  government  rec- 
ognizes responsibility  for  only  certain  classes  of  immigrants,  although  state  and  local 
governments— under  Supreme  Court  order— must  serve  most  of  the  social  service 
needs  of  all  immigrants.  Federal  support  for  recognized  immigrants  is  decreasing  at  a 
time  when  the  case  loads  for  state  and  local  governments  are  increasing  for  that  group, 
as  well  as  for  groups  of  immigrants  not  recognized  by  the  federal  government.  In  short, 
the  system  appears  to  be  out  of  balance,  and  this  imbalance  appears  to  be  growing.  The 
project  will  investigate  this  phenomenon,  evaluate  the  relevant  existing  intergovern- 
mental programs  and  relationships,  and  propose  improvements. 
Project  is  under  way. 
Publication  is  expected  in  November  1993,  pending  form  and  timing  of  Commission  action. 

State  Taxation  of  Telecommunications 
Approved  by  the  Commission,  June  1990 

John  Kincaid,  Marcia  A.  Howard,  and  Sandra  B.  McCray  (contractor) 
This  is  the  second  of  two  studies  conducted  by  the  Commission  that  focuses  on  the  tele- 
communications industry;  the  Hrst  study  examined  state  regulation  of  telecommunica- 
tions. This  study  examines  recent  changes  in  the  structure  and  technology  of  the  tele- 
communications industry  and  what  these  changes  portend  for  state  taxation  of  the  in- 
dustry. The  study  identifies  the  various  types  of  taxes  levied  on  telecommunications 
among  the  states  (e.g.,  gross  receipts,  general  sales,  corporate  income,  and  property 
taxes)  and  analyzes  the  key  issues  raised  by  the  industry's  changing  struaure  and  tech- 
nology. 

Thinkers'  session  was  held  on  February  19, 1993. 
Publication  is  ex[>ected  in  December  1993,  pending  form  and  timing  of  Commission  aaion. 

Improving  Education  Outcomes 

Approved  by  the  Commission,  September  1989.  Funded  in  part  by  the  Carl  and  Lily 
Pforzheimer  Foundation,  and  in  ^an  by  the  U.S.  Department  of  Education. 

John  Kincaid 

This  study  will  examine  the  effects  of  intergovernmental  factors  on  public  schools.  Dur- 
ing the  i^  three  decades,  the  reach  of  federal  and  state  governments  into  the  clas- 
sroom has  increased  immensely.  Civil  rights  and  economic  opportunity  concerns,  curric- 
ulum reforms,  international  competition,  and  the  desire  to  equalize  per  pupil  spending 
have  played  parts  in  the  rising  intergovenunentalization  of  education.  Thus,  off-site 
governments  increasingly  are  using  money  and  mandates  to  address  issues  that  do  not 
necessarily  enhance  classroom  learning.  At  the  same  time,  research  indicates  that  the 
most  effective  schools  are  those  that  concentrate  on  the  needs  of  their  own  students, 
teachers,  parents,  and  communities.  The  study  will  focus  on  the  extent  to  which  state 
and  federal  influences  have  advanced  and  retarded  the  institutionalization  of  factors  as- 
sociated with  effective  schools. 
Project  is  under  way. 

Publication  of  a  report  with  case  studies  is  expected  by  December  1993,  pending  form 
and  timing  of  Commission  action. 
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Project  Name: 
Initiation: 
Assigned  Staff. 
Description: 


Current  Status: 
Ejqtected  Completion: 


State  and  Local  Roles  in  the  Federal  System:  An  Update 

Approved  by  the  Executive  Director,  February  1991 

Bruce  D.  McDowell,  John  Kincaid 

The  Commission's  1982  volume  entitled  State  and  Local  Roles  in  the  Federal  System  con- 
tinues to  be  in  demand.  It  is  now  nearly  out  of  print.  Rather  than  reprint  the  old  volume, 
an  updated  volume  will  be  prepared.  Much  of  the  information  needed  for  this  update  is 
being  supplied  by  other  projects  in  the  current  and  recently  completed  work  program. 

The  volume  is  being  plaimed.  A  contractor  will  be  identified  in  FY  1993. 

Publication  in  e3q>ected  in  December  1993,  pending  form  and  timing  of  Commission  actiort 

D.  Projects  Planned  for  Initiation  In  FY  1994 

Siting  Locally  Unwanted  Land  Uses 

Approved  by  the  Commission,  September  1989 

Bruce  D.  McDowell 

Many  essential  facilities  needed  for  the  pursuit  of  regional,  state,  and  national— not  to 
mention  local— objeaives  must  be  sited  in  local  jurisdictions  despite  the  perception, 
possibility,  or  actuality  they  may  harm  the  area.  The  basic  authority  for  deciding  land  use 
is  held  by  local  governments,  where  it  is  often  most  difficult  to  deal  with  the  pressures  of 
neighborhood  and  the  community-wide  opposition.  Several  approaches  will  be  explored 
for  resolving  such  siting  issues.  This  project  will  produce  a  Commission  policy  report 
recommending  the  most  feasible  and  effective  means  of  dealing  with  the  situig  of  locally 
unwanted  land  uses  on  an  intergovernmental  basis. 

Awaiting  initiation. 

Within  one  year  of  initiation. 

Local  Fiscal  Capacity  and  Fiscal  Equalization 

improved  by  the  Commission,  September  1989 

To  be  determined 

The  fiscal  capacity  of  general-purpose  local  governments  is  an  important  consideration 
in  the  intergovernmental  system.  States  seek  this  information  in  order  to  better  under- 
stand the  relative  fiscal  well  being  of  their  local  governments  and  to  determine  whether 
and  how  to  provide  equalizing  aid  to  their  localities.  "Rvice  before,  in  a  1971  report  and  in 
a  1983  unpublished  paper,  ACIR  has  studied  this  topic.  A  number  of  states  have  also 
done  work  in  this  field,  often  building  on  ACIR's  Representative  "Bix  System.  This  pro- 
jea  will  develop  improved  methods  for  measuring  local  fiscal  capacity  that  could  be 
used  by  state  and  local  fiscal  analysts.  Draft  studies  have  already  been  completed  for  Ha- 
waii, Maryland,  and  the  Chicago  Metro]X>litan  Area. 

Pending  Commission  approval  of  research  plan. 

Within  two  yesirs  of  initiation. 


III.  Possible  Future  Research  Projects 

The  Commission  is  now  preparing  a  new  four-year  work  program.  It  is  likely  that  the  continuing  projects  will 
remain  in  place,  but  the  topical  research  projects  will  reflect  new  directions  in  both  our  public  finance  studies  and 
our  more  general  government  policy  research.  Projects  that  might  be  included  in  the  Commission's  four-year 
work  program  for  initiation  after  FY  1993  include  the  following: 

Government  Finance  Research 

■  Analyze  the  Impact  of  International  Competitiveness  on  Banking  and  Telecommunications 

■  Benefit  Financing  of  Governmental  Services 

■  Benefit  Capture  and  Financing  of  Local  Governments 

■  Examine  Fiscal  Disparities  and  the  Crises  of  American  Cities 

■  Impact  of  Legalized  Gaming  on  State  and  Local  Finances  and  Economic  Development 

■  Interjurisdictional  Tkx  and  Policy  Competition:  Metropolitan  Case  Studies 
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Interlocal  Competition  for  Economic  Development  in  Metropolitan  Areas 
Update  Representative  Expenditures  System  Analysis 

Government  Policy  Research 

Interstate  Compacts  and  Agreements 

Geographic  Information  Systems  and  Data  Networks  in  the  American  Federal  System 

Enterprise  Zones  in  the  American  Federal  System 

Home  Rule:  A  Survey  of  Local  Usage 

Housing  Assistance  in  the  American  Federal  System 

Antitrust  Policy  in  the  Federal  System 

Intergovernmental  Personnel  Policy:  Portable  Public  Service  Careers  and  Pensions 

Presidential  Management  of  Intergovernmental  Relations 

State  Assumption  of  Local  Functions 

"IHbal  Governments  in  the  American  Federal  System 

Conferences 

Federal  Grant  Formulas:  Matching  Variables  and  Structures  to  Objectives 

Intergovernmental  Approaches  to  Work  Force  Preparation 

Intergovernmental  Issues  in  the  U.S.  Health  Care  System 

International  Competitiveness  of  U.S.  Banking  and  Tfelecommunications  (series) 

Solid  and  Hazardous  Waste  Management 

State-Local  Relations:  A  Reconnaissance  of  Salient  Issues 
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PRODUCTIVITY 

Mr.  HoYER.  Thank  you,  Mr.  Kincaid,  I  appreciate  your  statement 
very  much.  You  obviously  have  sustained  quite  a  reduction  in  your 
budget  allocation  over  the  last  six  years,  and  when  you  said  pro- 
ductivity has  increased,  would  it  be  fair  to  say  that  you  are  doing 
about  the  same  level  of  work  that  you  were  doing  in  1985? 

Mr.  Kincaid.  At  least  and  probably  more  in  many  respects.  We 
are  much  more  actively  involved,  for  example,  in  helping  agencies 
work  with  State  and  local  governments.  We  are  performing  a  facili- 
tating kind  of  function,  such  as  the  projects  we  have  with  the 
Corps  of  Engineers  and  the  U.S.  Geological  Survey.  They  are  just 
two  examples,  and  we  see  that  as  a  rather  important  role  for  the 
Commission,  especially  since  many  of  these  agencies,  surprisingly, 
do  have  difficulties  talking  with  State  and  local  officials.  We  can 
serve  as  a  kind  of  a  neutral  forum  to  bring  all  the  parties  together, 
and  so  I  think  that  is  a  growing  and  somewhat  new  role  for  the 
Commission. 

Mr.  HoYER.  How  many  FTEs  do  you  have? 

Mr.  Kincaid.  We  have  19. 

Mr.  HoYER.  How  many  did  you  have  in  1985? 

Mr.  Steinko.  Thirty-six. 

Mr.  Hoyer.  So  you  have  half  the  personnel? 

Mr.  Steinko.  At  the  same  time,  we  were  authorized  for  11  tempo- 
raries under  the  old  personnel  ceiling,  so  the  total  employment  at 
that  time  could  have  been  up  to  47. 

nonappropriated  funds 

Mr.  Hoyer.  Approximately  40  percent  of  your  1993  operating 
budget  is  generated  by  charging  customers  for  various  ACIR  prod- 
ucts. You  also  mentioned  the  Freedom  Support  Act  and  the  possi- 
bility of  receiving  funds  through  the  Freedom  Support  Act  or  the 
advice  that  you  might  give  to  emerging  democracies.  What  is  your 
1993  projection  of  income  from  purchasing  sources?  In  other  words, 
people  who  are  purchasing  your  products? 

Mr.  Steinko.  Are  we  looking  at  the  contract  research  that  we  do 
for  others  as  well  as  the  sale  of  products. 

Mr.  Hoyer.  All  income  attributable  to  nonappropriated  funds. 

Mr.  Steinko.  About  $600,000,  out  of  which  $440,000  would  be 
dedicated  to  doing  the  actual  research  under  contract.  The  rest 
would  be  for  ACIR  use. 

Mr.  Hoyer.  In  other  words,  of  the  $600,000  half  is,  in  effect,  over- 
head costs  for  producing  the  product? 

Mr.  Steinko.  Or  open-ended  grants  with  no  stipulation  of  con- 
ducting a  certain  number  of  meetings  or  paying  for  travel.  The 
other  $440,000  would  be  line  items  that  are  dedicated.  We  would 
have  to  expend  them  on  behalf  of  the  contracting  agency. 

WORK  WITH  emerging  DEMOCRACIES 

Mr.  Hoyer.  Now,  assuming  you  were  successful  in  the  Freedom 
Support  Act,  what  kind  of  dollars  are  available  under  that  act? 

Mr.  Kincaid.  We  are  not  sure  yet  of  receiving  any  money  from 
AID,  but  it  could  be  in  the  range  of  $5  million.  The  Commission's 
position  is  that  we  would  run  the  operation  on  a  separate  track  so 
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it  doesn't  overwhelm  the  Commission.  We  would  be  the  forum  for 
marshaling  State  and  local  resources  in  the  United  States  to  put  in 
place  in  Russia  and  the  other  republics.  Relatively  little  of  that 
money  would  be  of  direct  benefit  to  the  Commission  in  terms  of  its 
central  mission.  But  we  are  trying  to  play  a  facilitating  role  and 
particularly  to  meet  that  need  in  the  former  Soviet  Union. 

Mr.  HoYER.  Now,  how  does  that  manifest  itself?  What  have  you 
been  doing  in  playing  a  facilitating  role? 

Mr.  KiNCAiD.  Most  recently  we  hosted  the  Chairman  of  the  Rus- 
sian Constitutional  Commission  and  other  leading  members  of  the 
Commission  for  a  workshop  late  last  month  at  ACIR  on  Federalism 
and  intergovernmental  relations.  Those  are  the  top  issues  for  them. 
The  Constitution  is  full  of  Federal  issues.  As  the  Chairman  said, 
that  is  our  number  one  issue.  How  do  we  get  a  constitution  ap- 
proved across  this  diverse  country?  So  we  spent  several  days  with 
them,  and  we  made  two  visits  to  Moscow,  working  with  them  on 
intergovernmental  relations. 

The  same  way  with  the  other  republics.  They  are  all  trying  to 
decentralize,  much  like  our  work  with  the  Federal  agencies  here. 
The  central  government  wants  to  know  how  to  talk  to  local  govern- 
ments, and  they  want  advice  on  whether  they  let  local  govern- 
ments borrow  money,  what  is  the  local  role  in  economic  develop- 
ment, and  things  like  that.  We  have  tried  as  best  we  can  because 
they  see  us  as  a  resource  in  that  regard  to  meet  those  needs. 

Mr.  HoYER.  Who  pays  the  travel  expenses  in  those  instances? 
The  Foundation  or  the  country  itself. 

Mr.  KiNCAiD.  Or  AID. 

Mr.  HoYER.  In  the  specific  instances  you  made,  you  say  either  a 
Foundation  or  the  host  country  pain  for  travel? 

Mr.  KiNCAiD.  Rockefeller  Foundation  paid  in  the  case  of  travel  to 
Moscow.  AID  or  USIA  covered  the  Russian  Constitutional  Commis- 
sion coming  here.  We  simply  hosted  them  at  ACIR.  When  we 
worked  in  Nigeria — we  established  an  ACIR  in  Nigeria  as  they  are 
shifting  to  civilian  government — that  was  funded  by  the  Ford 
Foundation.  And  we  did  some  work  in  Spain — because  they  are  fed- 
eralizing— and  that  was  paid  for  by  the  Government  of  Catalonia. 

Mr.  HoYER.  Now,  would  that  be  in  addition  to  the  $600,000? 

Mr.  Steinko.  No. 

Mr.  HoYER.  That  is  included  in  that? 

Mr.  Steinko.  Those  are  reimbursements  and  are  a  net  offset 
against  the  obligations.  They  don't  show  up  as  an  income  line  item. 
A  lot  of  them,  certain  ones  are  billed  to  the  funding  agency  or 
foundation. 

Mr.  HoYER.  What  would  they  total?  Do  you  do  that  by  calendar 
year  or  fiscal  year? 

Mr.  Steinko.  It  is  done  on  a  fiscal  year.  We  just  submitted  the 
report  to  the  Office  of  Government  Ethics.  It  was  about — it  was 
under  $5,000  on  the  reimbursed  part  that  came  through  ACIR  by 
the  other  agencies  or  the  foundations. 

Mr.  HoYER.  What  I  am  trying  to  get  at  is  how  much  would  be 
available  for  the  activities  that  you  have  just  spoken  of,  such  as 
travel  to  the  Soviet  Union?  It  would  be  substantially  above  $5,000? 
Or  is  $5,000  simply  that  which  you  accounted  for? 

Mr.  Steinko.  Correct. 
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Mr.  HoYER.  If  you  total  up  what  you  are  applied  as  expenses  in- 
curred by  ACIR  by  foundations  or  AID  or  any  other  agencies  of 
government  or  private  sector  entities,  what  kind  of  figure  would 
that  be? 

Mr.  Steinko.  You  mean  this  year?  $1.33  million. 

Mr.  HoYER.  $1.33  million. 

Mr.  Steinko.  It  was  on  a  direct  reimbursement  basis  with  either 
the  foundation  or  the  agency,  so  those  bills  were  not  run  through 
our  books. 

Mr.  HoYER.  I  understand  that. 

Mr.  KiNCAiD.  Thinking  back  on  what  we  have  actually  done,  my 
guess  would  be  less  than  $50,000. 

Mr.  HoYER.  So  relatively  minimal  income  from  foundations? 

Mr.  KiNCAiD.  When  the  Constitutional  Commission  came,  no 
money  came  to  ACIR.  USIA  paid  their  travel.  We  simply  hosted 
the  seminar. 

STATE  CONTRIBUTIONS 

Mr.  HoYER.  According  to  your  statement.  State  contributions 
thus  far  in  1993  are  down  from  1992? 

Mr.  KiNCAiD.  Right. 

Mr.  HoYER.  To  what  do  you  attribute  that? 

Mr.  KiNCAiD.  The  response  we  have  gotten  from  the  States  is  the 
fiscal  problems  they  are  facing.  When  you  are  looking  at  line 
items,  ACIR  is  an  easy  one  to  cut.  The  State  and  local  associations 
that  rely  on  State  support  have  also  experienced  drops  since  the 
fiscal  crisis.  We  had  gone  up  steadily  to  a  little  over  $200,000  in 
1991,  then  the  fiscal  front  shifted,  and  we  dropped  off  in  1992.  We 
are  expecting  a  slight  drop  off  in  1993. 

Mr.  Steinko.  Give  you  two  examples.  Maryland,  for  example, 
though  it  did  contribute,  cut  the  amount  of  their  contribution  by 
about  20  percent.  We  also  had  the  change  in  administrations  in 
quite  a  few  of  the  States  where  we  are  just  getting  into  the  budget 
process.  Therefore,  we  hope  for  a  late  rush  of  contributions,  but 
currently  we  are  on  schedule. 

Mr.  HoYER.  Your  contributions  in  1992  were  more  than  you  pro- 
jected in  1992. 

Mr.  Steinko.  Correct. 

Mr.  HoYER.  But  you  don't  expect  that  situation  to  recur  in  1993? 

Mr.  Steinko.  No,  $9,000  of  that  overage  was  a  double  payment  by 
a  State,  part  of  which  should  have  come  in  in  the  prior  fiscal  year, 
in  1991.  It  just  happened  that  they  fell  within  a  single  fiscal  year  of 
the  Federal  Government — both  payments. 

Mr.  KiNCAiD.  It  is  difficult  to  predict  accurately  because  most 
State  fiscal  years  start  in  July,  and  that  is  when  they  make  their 
contributions.  The  end  of  our  fiscal  year  is  when  most  of  the  contri- 
butions come  in  from  the  States,  in  the  summer  near  the  end  of 
the  fiscal  year. 

Mr.  HoYER.  Last  year  you  provided  us  with  a  list  of  States  and 
their  contributions.  You  will  provide  that  for  this  year? 

Mr.  Steinko.  Yes. 

[The  information  follows:] 
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Advisory  Commission  on  Intergovernmental  Relations — Fiscal  year  1992, 

trust  fund  (contributions) 

State  contributions  received:  Amount 

Alaska $  5,000 

Arkansas 6,000 

California 13,000 

Colorado 6,000 

Connecticut 5,000 

Delaware 5,000 

Florida  3,000 

Hawaii 5,000 

Illinois 4,500 

Indiana 7,000 

Kansas  6,000 

Kentucky 6,000 

Louisiana 6,000 

Maryland 4,500 

Minnesota 3,000 

Missouri 7,000 

New  Hampshire 5,000 

New  Mexico  4,959 

New  York 11,000 

North  Dakota 5,000 

Ohio 7,960 

Oklahoma 6,000 

Rhode  Island 5,000 

South  Carolina  6,000 

Tennessee 6,000 

Virginia  7,000 

Wisconsin  7,000 

27  States  162,919 

Mr.  HoYER.  Thank  you  very  much. 

Mr.  Steinko.  One  clarification.  Maybe  I  can  give  you  an  exam- 
ple. This  year  we  are  charged  with  doing  a  local  government  study 
by  the  committee.  To  show  you  how  the  grant  works,  and  our  con- 
tracts with  other  Federal  agencies  operate  the  same  way,  the 
amount  to  go  into  that  project  is  $500,000.  ACIR  has  no  control 
over  $397,000  of  that,  but  it  shows  up  as  a  revenue  item  for  us,  as 
part  of  our  appropriation. 

When  we  receive  $500,000  from  the  Corps  of  Engineers,  the  same 
thing  in  effect  would  take  place;  $397,000  is  dedicated  to  the 
project,  and  we  are  going  to  spend  it  on  the  project,  and  26  percent 
or  $103,000  is  ACIR's  overhead  item  and  can  be  used  for  our  own 
expenses.  Basically  when  you  see  that  contract  total,  you  might 
just  take  26  percent  as  normally  usable  by  ACIR.  The  rest  is  dedi- 
cated to  the  research  project  contract. 

SUPPORT  FOR  ACIR 

Mr.  HoYER.  I  am  trying  to  remember  in  the  statement,  could  you 
submit  to  us  perhaps  references  of  user  groups  that  felt  the  work 
you  have  provided  was  particularly  important  so  we  will  have  some 
supportive  data  in  the  record? 

Mr.  KiNCAiD.  Yes. 

Mr.  HoYER.  On  behalf  of  the  Commission's  work.  I  think  that 
would  be  helpful  if  you  could  do  that.  We  want  to  put  something 
together  and  amplify  that.  I  don't  think  I  read  that  in  the  state- 
ment. 

[The  information  follows:] 
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Letters  of  Support  for  ACIR 

Key  National  Associations 

Council  of  State  Governments,  Benjamin  J.  Jones,  Washington  Office  Director 
National  Academy  of  Public  Administration.  R.  Scott  Fosler,  President 
National  Association  of  Counties.  Larry  E.  Naake,  Executive  Director 
National  Association  of  Insurance  Commissioners,  Steven  T.  Poster,  President 

and  Commissioner  of  Insurance,  State  of  Virginia 
National  Conference  of  State  Legislatures,  William  T.  Pound,  Executive  Director 
National  Governors'  Association,  Raymond  C.  Scheppach,  Executive  Director 
National  League  of  Cities,  Donald  J.  Borut,  Executive  Director 
United  States  Conference  of  Mayors,  J.  Thomas  Cochran,  Executive  Director 

Selected  State  and  Local  Organizations 

Alabama  League  of  Municipalities,  Perry  C.  Roquemore,  Jr.,  Executive  Director 

Colorado  Municipal  League,  Kenneth  G.  Bueche,  Executive  Director 

Connecticut  Conference  of  Municipalities,  Kathryn  Feidelson,  Associate  Director 

Florida  Advisory  Council  on  Intergovernmental  Relations,  The  Honorable  Tracy  Stafford,  Chairman 

Florida  Advisory  Council  on  Intergovernmental  Relations,  The  Honorable  Fred  R.  Dudley,  Vice-Chairman 

Florida  Association  of  Counties,  James  C.  Shipman,  Executive  Director 

Florida  League  of  Cities,  Raymond  C.  Sittig,  Executive  Director 

Dougherty  County  Commission,  Georgia,  Gil  Barrett,  Chairman 

Georgia  Municipal  Association,  James  V.  Burgess,  Jr.,  Executive  Director 

Indiana  Association  of  Cities  and  Towns,  Michael  J.  Quinn,  Executive  Director 

League  of  Iowa  Municipalities,  Thomas  G.  Bredeweg,  Executive  Director 

League  of  Kansas  Municipalities,  Christopher  McKenzie,  Executive  Director 

Kentucky  League  of  Cities,  Sylvia  L.  Lovely,  Executive  Director 

Louisiana  Advisory  Commission  on  Intergovernmental  Relations,  The  Honorable  Willie  E.  Grain,  Chairman 

Louisiana  Municipal  Association,  Charles  J.  Pasqua,  Executive  Director 

Maine  Municipal  Advisory  Council,  Dana  F.  Connors,  Governor's  Representative 

Michigan  Municipal  League,  George  D.  Goodman,  Executive  Director 

League  of  Minnesota  Cities,  James  F.  Miller,  Executive  Director 

Montana  League  of  Cities  and  Towns,  Alec  Hansen,  Executive  Director 

Missouri  Commission  on  Intergovernmental  Cooperation,  Paul  Ground,  Chairman 

Missouri  Municipal  League,  Gary  S.  Markenson,  Executive  Director 

Nevada  League  of  Cities,  Thomas  J.  Grady,  Executive  Director 

New  Hampshire  Municipal  Association,  John  B.  Andrews,  Executive  Director 

North  Carolina  League  of  Municipalities,  David  E.  Reynolds,  Executive  Director 

North  Carolina  Local  Government  Advocacy  Council,  Sara  Y.  Stuckey,  Executive  Director 

North  Dakota  Advisory  Commission  on  Intergovernmental  Relations,  The  Honorable  Jim  Dotzenrod,  Chairman 

Ohio  Municipal  League,  John  P.  Coleman,  Executive  Director 

Ohio  State  and  Local  Government  Commission,  Richard  J.  Piatt,  Executive  Director 

Oklahoma  Advisory  Committee  on  Intergovernmental  Relations,  The  Honorable  Trish  Weedn,  Chairperson 

Oklahoma  Municipal  League,  WUliam  A.  Moyer,  Executive  Director 

South  Carolina  Advisory  Commission  on  Intergovernmental  Relations,  Dan  B.  Mackey,  II,  Executive  Director 

Tfennessee  Advisory  Commission  on  Intergovernmental  Relations,  The  Honorable  John  T.  Bragg,  Chairman 

Tennessee  Advisory  Commission  on  Intergovernmental  Relations,  Harry  A.  Green,  Executive  Director 

State  of  Utah,  Department  of  Human  Services,  D.  Michael  Stewart,  Executive  Director 

Vu-ginia  Advisory  Commission  on  Intergovernmental  Relations,  The  Honorable  Vmcent  F.  Callahan,  Jr.,  Chairman 

Virginia  Municipal  League,  R.  Michael  Amyx,  Executive  Director 

Washington  Department  of  Community  Development,  Barbara  B.  Gooding,  Director 

Wyoming  Association  of  Municipalities,  Carl  Classen,  Executive  Director 
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Selected  Individuals 

Wayne  F.  Anderson,  Alexandria,  Virginia.  Former  Executive  ACIR  Director 

The  Honorable  Reubin  O'D.  Askew,  Orlando,  Florida 

The  Honorable  Dorothy  Toth  Beasley,  Georgia  Court  of  Appeals 

The  Honorable  Michael  E.  Box,  Alabama  House  of  Representatives 

William  N.  Cassella,  Jr.,  Senior  Associate,  Institute  of  Public  Administration,  New  York,  New  York 

Richard  L.  Cole,  Dean,  School  of  Urban  and  Public  Affairs,  Univeristy  of  Texas,  Arlington,  Texas 

William  G.  Colman,  Potomac,  Maryland,  Former  ACIR  Executive  Director 

John  M.  DeGrove,  Director,  Joint  Center  for  Environmental  and  Urban  Problems,  Florida  Atlantic  University 

Tom  Fink,  Mayor,  Anchorage,  Alaska 

The  Honorable  L.  H.  Fountain,  Former  ACIR  Commission  Member,  Ikrboro,  North  Carolina 

Randy  H.  Hamilton,  Institute  of  Governmental  Studies,  University  of  California,  Berkeley,  California 

Melvin  B.  Hill,  Jr.,  Director,  Carl  Vinson  Institute  of  Government,  University  of  Georgia,  Athens,  Georgia 

A.  E.  Dick  Howard,  White  Burkett  Miller  Professor  of  Law  and  Public  Affairs,  University  of  Virginia 

School  of  Law,  Charlottesville,  Virginia 
Johnathan  B.  Howes,  North  Carolina  Department  of  Environment,  Health,  and  Natural  Resources,  Secretary 
The  Honorable  Leonard  Lance,  New  Jersey  General  Assemby 

William  Roderic  MacDougall.  Sacramento,  California,  Former  ACIR  Executive  Director 
The  Honorable  John  J.  Marchi,  New  York  State  Senate 

The  Honorable  Edmund  S.  Muskie,  Former  ACIR  Commission  Member,  Washington,  DC 
WUl  S.  Myers,  Former  ACIR  Staff  Member,  Washington,  DC 
Dawn  Clark  Netsch,  State  of  Illinois,  Comptroller 
John  Shannon,  Arlington,  Virginia,  Former  ACIR  Executive  Director 
Dr.  Carl  W.  Stenberg,  Former  ACIR  Staff  Member,  Charlottesville,  Virginia 
The  Honorable  Richard  Thomburgh,  Former  ACIR  Commission  Member,  Washington,  DC 
The  Honorable  Robert  F.  Utter,  Washington  Supreme  Court 

Recent  Work-Related  Letters 

American  Bar  Association,  Central  and  East  European  Law  Initiative,  NIS  Program,  Malcolm  Russell-Einhom, 

Director 
Australia,  New  South  Wales,  Business  Development,  Claire  Kelley,  Director 
Consortium: 

National  Governors'  Association,  Raymond  C.  Scheppach,  Executive  Director 

National  Association  of  State  Budget  Officers,  Brian  Roherty,  Executive  Director 

Multistate  1^  Commission,  Dan  Bucks, 

National  Conference  of  State  Legislatures,  William  T.  Pound,  Executive  Director 

Federation  of  Tix  Administrators,  Harley  Duncan,  Executive  Director 
Delphi  International  Group,  Marta  Etienne,  Voluntary  Visitor  Coordinator 
Johns  Hopkins  University,  Institute  for  Policy  Studies,  Lester  M.  Salamon,  Director 
National  Conference  of  State  Legislatures,  Law  and  Justice  Committee,  Jon  Felde,  Director 
Tennessee  Advisory  Commission  on  Intergovernmental  Relations,  Harry  A.  Green,  Executive  Director 
U.S.  Department  of  the  Army,  Corps  of  Engineers,  Institute  for  Water  Resources,  Kyle  E.  Schilling,  Director 
U.S.  Department  of  State,  Jakarta,  Melling  Simanjuntak,  Library  Director 
U.S.  Department  of  State,  Kaduna,  Helen  Weinland,  Consul  General 
U.S.  Information  Agency,  WORLDNET,  William  A.  Fames,  Acting  Director 
U.S.  Senate,  Honorable  Bob  Graham,  Senator,  Florida 
Utah  Insurance  Department,  Harold  C.  Yancey,  Insurance  Commissioner 
Wyoming,  Town  of  Jackson,  Bill  Westbrook,  Mayor 
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MANDATES 


Mr.  HoYER.  I  was  interested  in  your  observation  in  reference  to 
mandates.  Have  you  done  some  work  on  that? 

Mr.  KiNCAiD.  Yes,  we  have. 

Mr.  HoYER.  Do  you  have  a  compilation  of  the  mandates?  I  was 
interested  in  your  statement  that  in  the  last  24  years  50  percent  of 
the  total  mandates  have  been  imposed,  as  opposed  to  the  previous 
204  years. 

Mr.  KiNCAiD.  Those  are  preemption  statutes,  and  we  do  have  an 
inventory.  It  was  493  statutes  in  since  1789,  and  we  have  a  com- 
plete inventory  of  those  statutes.  Not  all  preemptions  are  man- 
dates, but  some  of  them  are.  Mandates  show  up  in  other  ways,  and 
that  is  a  more  difficult  concept  to  get  a  handle  on  in  the  catalog, 
but  the  Commission  pioneered  the  investigation  of  mandates  back 
in  the  early  1970s.  We  are  getting  a  lot  of  requests  now  for  estimat- 
ing the  costs  of  mandates  because  of  all  of  the  numbers  that  are 
being  generated  by  various  groups.  Consequently,  we  are  attempt- 
ing to  work  on  a  methodology  that  might  be  able  to  produce  credi- 
ble estimates  of  the  costs  of  mandates. 

COMMISSION  MEMBERSHIP 

Mr.  HoYER.  How  many  members  are  there  on  your  board? 

Mr.  KiNCAiD.  Twenty-six. 

Mr.  HoYER.  They  are  appointed  by  the  President? 

Mr.  KiNCAiD.  All  but  the  Members  of  the  Congress.  There  are 
three  Members  of  the  House  and  three  Members  of  the  Senate. 
Three  private  citizens  are  appointed  directly  by  the  President.  The 
four  Governors,  four  mayors,  three  State  legislators  and  three 
county  officials  are  appointed  by  the  President  through  nomina- 
tions from  their  national  associations.  It  is  also  by  law  bipartisan. 
Both  parties  are  represented  in  the  categories. 

Mr.  HoYER.  If  you  have  not  already  submitted  an  updated  list  of 
the  membership,  I  would  appreciate  it  if  you  could  do  it.  Is  it  on 
this  book? 

Mr.  KiNCAiD.  There  is  a  reasonably  updated  list  there.  As  you 
can  see,  we  are  waiting  for  appointments  from  President  Clinton. 
The  members  of  the  Commission  serve  two-year  terms.  They  also 
leave  the  Commission  if  they  go  out  of  elected  office.  A  number  of 
the  Governors  who  were  on  the  Commission,  for  example,  left  their 
Governorships  at  the  end  of  last  year,  so  they  are  no  longer  on  the 
Commission. 

Mr.  HoYER.  Am  I  correct  in  looking  at  this  list  there  are  no  Gov- 
ernors currently  serving  on  ACIR? 

Mr.  KiNCAiD.  Not  at  the  present  time,  because  of  expiring  terms 
on  the  Commission  and  Governors  leaving  office. 

[The  following  additional  information  was  provided  for  the 
record:] 
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ADVISORY   COMMISSION  ON    INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 

Members  of  the  Commission 
3/7/93 

Private  Citizens 

Daniel  J.  Elazar,  Philadelphia,  Pennsylvania 

Robert  B.  Hawkins,  Jr.,  Chairman,  San  Francisco,  California 

Mary  Ellen  Joyce,  Arlington,  Virginia 

Members  of  the  U.S.  Senate 

Daniel  K.  Akaka,  Hawaii 

Dave  Durenberger,  Minnesota 

Vacancy 

Members  of  the  U.S.  House  of  Representatives 

Donald  M.  Payne,  New  Jersey 

Craig  Thomas,  Wyoming 

Vacancy 

Officers  of  the  Executive  Branch,  U.S.  Government 

Vacancy 
Vacancy 
Vacancy 

Governors 

Vacancy 
Vacancy 
Vacancy 
Vacancy 

Mayors 

Victor  H.  Ashe,  Knoxvilie,  Tennessee 

Robert  M.  Isaac,  Colorado  Springs,  Colorado 

Edward  G.  Rendell,  Philadelphia,  Pennsylvania 

Bruce  M.  Todd,  Austin,  Texas 

Members  of  State  Legislatures 

Paul  Bud  Burke,  President,  Kansas  State  Senate 

Samuel  B.  Nunez,  Jr.,  President,  Louisiana  Senate 

Vacancy 

Elected  County  Officials 

Ann  Klinger,  Merced  County,  California,  Board  of  Supervisors 

Barbara  Sheen  Todd,  Comnnissioner,  Pinellas  County  Board  of  Connnnissioners,  Florida 

Vacancy 
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Mr.  HoYER.  Mr.  Istook. 

DOES  ACIR  COMPETE  WITH  PRIVATE  SECTOR? 

Mr.  Istook.  Thank  you,  Mr.  Chairman.  Mr.  Kincaid,  in  reviewing 
your  testimony,  I  notice  that  you  indicate  a  significant  portion  of 
the  ACIR  budget  comes  from  revenue  from  State  and  local  contri- 
butions and  sale  of  various  studies  and  documents.  Are  these,  the 
ability  to  provide  this  information  and  these  documents,  is  that 
ability  also  shared  by  the  private  sector  and  by  other  government 
agencies  where  they  have  the  capability  of  providing  that  same  in- 
formation? 

Mr.  Kincaid.  That  is  unlikely  because  the  Commission,  given  its 
intergovernmental  composition,  addresses  issues  that  are  specifical- 
ly intergovernmental  in  nature.  We  have  less  of  a  direct  relation- 
ship with  the  private  sector,  per  se,  for  that  reason.  Secondly,  we 
try  not  to  duplicate  as  much  as  possible  either  what  other  govern- 
ment agencies  are  doing  or  what  the  private  sector  may  be  doing, 
so  that  the  fiscal  data  that  we  generate,  for  example,  in  our  annual 
"Significant  Features  of  Fiscal  Federalism"  is  difficult  to  come  by 
elsewhere.  The  public-private  sector  tends  to  pick  that  up,  and  so 
they  use  our  material.  We  also  try  to  coordinate  with  GAO,  for  ex- 
ample, because  they  do  intergovernmental  investigations,  and  we 
coordinate  with  the  State  and  local  government  associations  so  as 
not  to  duplicate  what  they  are  doing. 

Mr.  Istook.  Having  just  come  out  of  State  government  and  local 
government  before  that,  I  am  certainly  aware  that  there  is  a  multi- 
tude of  information  available  through  a  multitude  of  government 
agencies  and  a  multitude  of  private  groups  that  do  provide  this 
very  type  of  information.  But  you  think  all  those  other  people  are 
dropping  the  ball,  they  are  missing  something  that  you  are  picking 
up  on? 

Mr.  Kincaid.  Yes,  a  good  example  would  be  our  report  on  Feder- 
al preemption,  which  no  one  else  had  been  being  attentive  to.  The 
work  that  we  have  done  recently  on  intergovernmental  decision- 
making and  environmental  protection  has  been  of  use  to  EPA  in 
helping  to  facilitate  their  relationships  with  local  governments  and 
to  raise  the  question  of  the  costs  that  local  governments  have  to 
face  in  the  area  of  environmental  protection.  Given  that  the  State 
and  local  officials  who  are  appointed  to  the  Commission  by  the 
President  are  ordinarily  the  leaders  of  the  national  associations  of 
those  officials,  the  commissioners,  per  se,  are  in  a  good  position  to 
focus  attention  on  issues  in  the  intergovernmental  system  that  are 
of  broad  concern  to  State  and  local  officials. 

REQUIREMENT  FOR  A  SEPARATE  AGENCY 

Mr.  Istook.  You  mentioned,  for  example,  in  EPA,  do  you  believe 
that  different  Federal  agencies  are  inherently  incapable  of  them- 
selves making  coordination  with  other  governmental  entities  at  the 
State  and  local  level?  Is  there  any  reason  why  these  other  Federal 
agencies  should  not  have  the  ability  and  the  foresight  to  do  coordi- 
nation with  other  governmental  units  in-house  rather  than  estab- 
lishing a  separate  Federal  agency  to  tell  them  how  to  do  it? 
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Mr.  KiNCAiD.  Well,  as  a  matter  of  fact,  we  have  found  that  to  be 
the  case.  They  do  have  difficulty  doing  that,  and  that  is  one  of  the 
reasons  some  of  the  agencies  come  to  ACIR,  to  help  them  facilitate 
that  coordination  and  to  create  a  climate  where  conversation  can 
take  place. 

Mr.  IsTOOK.  If  we  have  people  all  through  the  Federal  Govern- 
ment that  are  so  incapable  of  doing  these  things,  should  we  dismiss 
them  and  hire  some  people  that  have  some  common  sense  about  co- 
ordinating with  other  governmental  units  then? 

Mr.  KiNCAiD.  That  is  not  really  the  issue.  It  is  that  agencies  have 
their  agendas;  State  and  local  governments  have  their  agendas, 
and  we  try  to  get  those  to  mesh.  For  example,  in  the  Geographic 
Information  Project  that  we  are  working  on  at  the  present  time,  it 
is  simply  somewhat  difficult  for  Federal,  State  and  local  officials 
who  have  full  agendas  attending  to  their  own  agency  needs  to  be 
able  to  see  the  larger  picture  and  to  realize  the  savings  that  could 
be  obtained,  for  example,  from  much  easier  exchanges  of  data.  Fed- 
eral agencies,  for  example,  have  an  interest  in  satellite  data  which 
is  on  a  larger  scale  than  what  a  property  tax  assessor  in  a  local 
community  needs,  but  the  satellite  data  collected  by  the  Federal 
Government  can  be  resolved  down  to  the  lot  size  that  a  property 
tax  assessor  needs.  It  is  just  a  matter  of  getting  people  together  to 
talk  about  that  and  figure  out  how  you  do  that.  It  is  not  necessarily 
an  issue  that  people  are  incompetent  or  they  are  unable  to  do  that. 

Now,  in  some  areas  they  are  unable  to  do  that  because  the  Fed- 
eral Advisory  Committee  Act  imposes  a  number  of  requirements  on 
Federal  agencies  that  make  it  cumbersome  and  difficult  to  set  up 
this  kind  of  dialogue.  ACIR  is  specifically  exempted  from  that  act, 
so  we  can  facilitate  bringing  people  together  for  agencies  in  a  way 
which  they  cannot  do  because  of  the  requirements  of  FACA,  and 
we  were  exempted  from  FACA  so  we  could  perform  that  function. 

Mr.  IsTOOK.  Of  course,  you  are  talking  about  advisory  commit- 
tees, and  certainly  you  are  aware  that  not  every  time  that  a  Feder- 
al servant  meets  with  a  local  government  official  does  that  require 
going  to  the  notice  and  public  meeting  standards.  So  they  could 
still  accomplish  those  things  in  private  discussions  if  need  be,  even 
without  your  agency. 

Mr.  KiNCAiD.  And  they  do  so,  of  course,  yes. 

Mr.  IsTOOK.  Well,  is  it — as  I  understand  it,  your  testimony  is  that 
your  agency  is  absolutely  essential.  Without  it  the  other  levels  of 
government  either  cannot  or  will  not  consult  with  one  another? 

Mr.  KiNCAiD.  No,  ACIR  was  established  to  perform  a  function  of 
helping  to  improve  intergovernmental  cooperation  and  relation- 
ships between  the  Federal,  State  and  local  governments  by  specifi- 
cally bringing  together  Governors  and  State  legislators  and  so  on 
to  address  those  issues.  That  is  a  function  which  is  very  important 
in  the  system.  As  we  have  shown  and  noted  in  the  testimony,  the 
constraints  that  State  and  local  governments  are  experiencing  with 
respect  to  Federal  preemption  and  mandates  and  rules  and  regula- 
tions have  created  some  serious  problems.  When  upwards  of  25  per- 
cent of  a  State's  budget  is  driven  by  Federal  decision  making,  then 
there  is  a  need — the  Commission  feels — to  address  those  issues.  In 
working  with  agencies,  and  with  State  and  local  governments,  it 
depends  on  what  issues  you  are  being  attentive  to.  This  Commis- 
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sion  was  established  specifically  to  be  attentive  to  intergovernmen- 
tal issues,  and  so  we  surface  those  issues  in  a  way  that  often  gets 
overlooked  by  other  people.  It  is  an  important  function  for  an 
agency  which  is  rather  small  in  size. 

Mr.  IsTOOK.  If,  as  you  seem  to  say,  your  agency  has  adopted  the 
mission  of  protecting  local  and  State  governments  from  the  on- 
slaught of  Federal  mandates,  would  you  agree  that  that  defense 
has  been  rather  unsuccessful? 

Mr.  KiNCAiD.  Well,  it  has  certainly  been  difficult.  ACIR  is  the 
body  that  recommended  the  State  and  Local  Cost  Estimate  Act,  for 
example,  which  is  responsible  for  the  cost  estimates  that  CBO  pro- 
duces on  proposed  legislation  having  financial  effects  on  State  and 
local  governments.  That  recommendation  was  adopted  by  the  Con- 
gress, and  we  have  looked  at  that  process,  and  it  has  not  turned 
out  to  be  particularly  satisfactory. 

Mr.  IsTOOK.  What  year  was  that  adopted? 

Mr.  KiNCAiD.  That  was  1981.  That  process  might  not  even  exist,  I 
assume,  if  the  Commission  had  not  brought  the  idea  forward.  Sena- 
tor Durenberger  and  Senator  Carl  Levin  introduced  a  bill  in  the 
Senate  last  year,  the  Preemption  Clarification  and  Information 
Act,  which  was  a  response  to  our  report  on  preemption  that  the 
Chairman  was  just  asking  about.  Again,  as  Senator  Levin  said,  you 
know,  I  never  thought  about  this  issue  until  you  brought  it  to  our 
attention,  and  it  is  important.  I  would  not  expect  Congress  to  act 
on  this  legislation  within  the  near  future  because  of  the  nature  of 
the  issue,  but  the  Commission  is  the  entity  that  tries  to  identify 
those  issues  and  bring  them  to  the  attention  of  the  decision-makers 
themselves. 

Mr.  IsTOOK.  Well,  I  certainly  would  not  agree  that  the  facilitation 
process  is  necessarily  so  specialized  as  to  require  a  separate  agency 
for  doing  so,  but  I  appreciate  your  comments. 

Mr.  HoYER.  Mr.  Visclosky. 

VACANCIES 

Mr.  Visclosky.  Thank  you,  Mr.  Chairman.  On  your  winter  1993 
publication,  I  would  note  that  as  of  last  month  no  Governors  posi- 
tions were  filled  on  the  Commission,  all  were  vacant.  What  is  that 
supposed  to  tell  me  in  terms  of  the  commitment  of  the  Governors 
of  this  country? 

Mr.  KiNCAiD.  It  has  no  relationship.  One  Governor's  term  had  ex- 
pired on  the  Commission.  Three  of  the  Governors  went  out  of  office 
as  Governors,  and  so  that  left  us  with  four  vacancies.  The  National 
Governors  Association  has  submitted  nominations  to  the  President, 
and  President  Clinton  needs  to  make  the  appointments  of  those 
Governors. 

Historically,  President  Reagan  and  President  Carter  did  not 
make  their  appointments  to  ACIR  until  early  April.  The  Clinton 
administration  is  not  running  behind  in  terms  of  historical  experi- 
ence, so  it  doesn't  reflect  the  Governors'  commitment.  It  is  only 
that  they  go  off  the  Commission  if  they  leave  their  office. 

Mr.  Visclosky.  And  the  three  left  in  December? 

Mr.  KiNCAiD.  Right. 
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Mr.  ViscLOSKY.  Is  the  Commission  on  a  list  that  the  President 
has  prepared  of  those  commissions  he  feels  should  be  eliminated? 

Mr.  KiNCAiD.  No,  it  is  not.  The  President  has  indicated,  as 
former  Governor  of  Arkansas,  that  he  is  aware  of  ACIR,  and  we 
know  for  a  fact  that  he  appreciates  the  work  the  Commission  does. 

Mr.  Steinko.  I  think  you  see  in  our  the  budget  justification  from 
0MB  that  there  is  strong  support  within  the  administration. 

PRODUCTIVITY  INCREASES 

Mr.  ViscLOSKY  [presiding].  Thank  you  very  much.  I  am  very  in- 
terested in  perusing  productivity  savings  in  the  Federal  Govern- 
ment, so  I  am  intrigued  by  your  ability  to  achieve  productivity  sav- 
ings to  offset  a  portion  of  your  reductions  in  appropriated  dollars. 
Specifically,  what  actions  have  you  taken  to  increase  productivity? 

Mr.  KiNCAiD.  One  is  that  we  have  worked  more  closely  with 
people  in  the  private  sector  and  the  academic  sector  to  carry  out 
research  functions  for  the  Commission.  That  is  fairly  easy  for  us  to 
manage  because  we  are  a  small  agency  and  we  work  very  closely 
with  people  with  whom  we  contract  to  produce  products.  That  is 
also  a  necessity,  given  that  so  many  public  policy  areas  are  inter- 
governmental. 

It  is  impossible  to  have  a  full-time  staff  that  covers  everything 
that  will  come  to  the  attention  of  the  Commission,  so  this  helps  us 
to  extend  the  resources  of  the  Commission.  We  have  also  tried  to 
define  what  it  is  that  we  want  to  achieve  and  the  audiences  that 
we  need  to  reach  and  to  gear  our  work  in  those  directions  so  that 
we  are  producing  materials  that  are  responsive  to  our  audiences. 
One  indication,  for  example,  is  that  we  get  approximately  1,800 
calls  a  month  that  are  substantive  calls  for  information. 

Mr.  HoYER.  How  many  was  that? 

Mr.  KiNCAiD.  About  1,800  a  month.  People  are  constantly  calling 
for  the  data  we  have,  such  as  "Significant  Features,"  for  example, 
and  other  things,  so  we  try  to  service  those  needs.  Of  course,  for  a 
staff  of  19  people,  of  whom  only  half  are  professional  research 
people,  that  is  a  pretty  heavy  load,  and  some  of  those  questions 
take  quite  some  time  to  respond  to.  A  lot  of  public  presentations, 
and  much  of  our  work  is  sort  of  invisible  in  the  sense  that  it  can  be 
requests  from  the  Governors  Association  or  the  National  League  of 
Cities  or  particular  States  or  particular  communities,  for  a  staff 
member  to  come  out  and  talk  about  this,  that,  or  the  other  thing  or 
provide  tax  information.  We  do  a  lot  of  that.  Our  professional  staff 
m.ade  about  75  such  presentations  last  year.  We  do  those  kinds  of 
things  while  keeping  the  number  of  staff  people  within  line. 

Mr.  HoYER  [presiding].  Would  you  say  you  have  maxed  out  your 
productivity  savings  that  you  can  effect? 

Mr.  KiNCAiD.  I  think  so  with  the  resources.  One  indication  of 
that  is  that  we  closed  down  all  our  warehouse  space.  The  agency 
also  had  a  vehicle  for  a  number  of  years,  and  we  have  gotten  rid  of 
that.  The  staff  is  really  down  too.  We  can't  cut  staff  anymore  with- 
out cutting  productivity. 

Mr.  Steinko.  Computerization  differentials  will  be  the  route  to 
create  productivity  increases.  To  give  you  an  example — the  first 
one,  this  got  into  how  we  handled  the  52  percent  cut — was  GPO 


38 

was  doing  our  typesetting  and  that  was  costing  from  $100-  to 
$180,000  a  year.  We  do  it  internally  now  on  desk  top  publishing 
equipment  where  the  initial  outlay  was  $40,000  for  a  one-time 
charge,  and  the  savings,  annual  savings  has  gone  into  budget  re- 
duction. 

We  reduced  overall  space  down  almost  to — well,  below  the  GSA 
standards  now  as  a  result  of  the  last  move,  and  as  Mr.  Kincaid 
said,  we  don't  use  the  car  to  shuttle  material  from  the  warehouse. 
Everything  went  down  to  where  we  keep  inventory  at  a  very  low  in 
and  out  basis  and  we  are  relying  on  National  Technical  Informa- 
tion Service  to  provide  the  older  publications  which  we  used  to 
keep  in  storage. 

STATE  AND  LOCAL  PRODUCTIVITY  STUDIES 

Mr.  HoYER.  Have  you  done  any  studies  on  productivity  for  the 
States  or  local  government? 

Mr.  Kincaid.  No.  Most  of  the  studies  we  have  done  for  the  States 
have  been  in  the  tax  area  and  trying  to  reform  and  restructure 
State  tax  systems.  That  is  the  biggest  request  we  get. 

CONTRIBUTIONS  FROM  NATIONAL  ASSOCATIONS 

Mr.  HoYER.  Okay.  There  is  not  a  contribution,  am  I  correct,  from 
the  National  Governors  Association,  NCSL  or  the  mayors? 

Mr.  Kincaid.  Financial? 

Mr.  HoYER.  Financial. 

Mr.  Kincaid.  No. 

Mr.  HoYER.  Have  there  been  any  discussions  about  that?  What  I 
am  thinking  of,  obviously,  is  that  the  work  which  is  performed  by 
ACIR  is  useful  to  the  Federal  Government,  but  equally  in  some  re- 
spects more  useful  to  the  State  and  local  governments.  The  man- 
date issue,  for  instance,  which  all  the  States  are  very  concerned 
about,  is  of  critical  importance  to  them.  I  don't  know  whether  Gov- 
ernors and  NCSL  are  doing  analogous  parallel  studies,  but  if  they 
are  not  it  seems  to  me  that  a  joint,  sort  of  Federal,  State,  and  local 
government  funding  of  ACIR  may  be  a  useful  objective  to  pursue. 
Has  there  been  any  discussion  about  that? 

Mr.  Kincaid.  We  do  have  that  in  effect.  The  national  associations 
and  officials  themselves  rely  on  their  own  State  support,  so  in 
effect  that  is  what  we  have  moved  to  in  the  State  Contribution  Pro- 
gram. There  are  two  responses  to  that.  One  are  the  fiscal  problems 
that  State  and  local  governments  themselves  have;  and,  secondly, 
particularly  when  we  increased  the  program  in  1986  in  response  to 
the  congressional  mandate — and  I  had  just  come  on  board  the  Com- 
mission at  that  time — the  response  I  was  getting  from  State  offi- 
cials was,  gee,  here  is  another  cost  being  shifted  to  State  govern- 
ments. You  have  cut  aid  tremendously  during  the  1980s,  and  now 
Congress  is  coming  along  and  saying  that  we  now  have  to  chip  in 
to  support  ACIR,  too.  They  have  done  that  to  some  degree,  but  I 
am  just  communicating  to  you  the  reaction  we  got. 

Mr.  HoYER.  Is  it  less  than  $50,000? 

Mr.  Kincaid.  $160,000. 

Mr.  Steinko.  There  was  an  attempt  made  prior  to  Mr.  Kincaid's 
coming  to  ACIR  to  fund  ACIR,  rather  than  by  State  contributions. 
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through  the  seven  public  interest  groups,  and  it  was  a  Catch  22  sit- 
uation among  the  groups.  If  one  would  do  it,  the  other  would  do  it. 
We  ended  up  being  blocked  by  one  of  the  local  government  groups 
which  made  the  whole  house  of  cards  fall,  and  the  one  time  it  was 
brought  up  after  that,  two  years  later  when  we  reinitiated  the  con- 
tributions campaign,  they  killed  it  again,  the  same  group. 

Mr.  HoYER.  On  what  basis  did  they  kill  it? 

Mr.  Steinko.  That  their  people  were  contributing  to  them  and 
the  national  group's  resources  should  not  be  contributed  to  ACIR. 
If  ACIR  wanted  to  make  a  direct  campaign  to  their  members,  fine. 

Mr.  HoYER.  Any  other  questions?  Mr.  Istook? 

Mr.  Istook.  No. 

Mr.  ViscLOSKY.  Nothing  further,  Mr.  Chairman. 

Mr.  HoYER.  Mr.  Kincaid,  thank  you  very  much. 

Mr.  Kincaid.  Thank  you. 

Mr.  Steinko.  You  asked  whether  ACIR  did  a  productivity  study 
for  State  and  local  governments.  We  do  go  into  studies  of  who 
should  provide  what  services.  This  is  not  only  at  the  State  and 
local  level,  particularly  the  local  level,  but  between  the  levels  of 
government,  should  you  contract  out  garbage  collection  or  run  it 
yourself,  this  type  of  thing  is  under  constant  review  at  ACIR.  We 
get  a  lot  of  questions  on  that  now. 

Mr.  HoYER.  You  say  contracting  out  garbage  collection  services, 
that  is  not  necessarily  an  intergovernmental  problem.  That  is  a 
productivity  issue  from  the  local  government  perspective.  Their 
concern  is  what  is  most  cost-effective  in  terms  of  division  of  serv- 
ice? 

Mr.  Steinko.  Right.  It  is  part  of  Robert  Duncan's  group  study  in 
Prince  George's  County,  of  what  is  the  most  productive  way  of 
doing  things. 

Mr.  Kincaid.  We  do  address  the  intergovernmental  issues  that 
come  up  when  State  law  prevents  local  governments  from  engaging 
in  certain  kinds  of  activities  that  will  increase  productivity,  and 
when  Federal  rules — so  we  are  looking  at  education,  for  example — 
and  Federal  grant  programs  and  other  rules  often  stand  in  the  way 
of  integrating  social  services  in  the  schools  for  children.  So  we  do 
attend  to  those  kinds  of  things. 

conclusion 

Mr.  HoYER.  Thank  you  very  much. 

[Additional  questions  submitted  for  the  record  by  the  Committee 
and  the  answers  thereto  follow:] 
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Question:  How  does  the  Commission  determine  which  projects  will  be  completed  in  any  given 
year? 

Answer:  The  Commission  balances  projects  that  require  completion  within  a  very  specific  time 
period  with  projects  that  do  not  require  a  tight,  specified  completion  date.  The  Commission 
establishes  parameters  for  all  work  in  progress. 

A  significant  aspect  of  ACIR's  legislative  mandate  is  to  examine  long-range  issues  likely 
to  require  intergovernmental  cooperation.  Completion  dates  fixed  at  the  outset  of  such  proj- 
ects are  usually  not  workable  because  of  numerous  factors,  such  as  alteration  of  project  de- 
signs after  initiation;  input  from  external  experts  calling  for  changes;  reclassification  of  a  proj- 
ects priority  due  to  events  and  other  factors;  Congressional  and  Administration  project 
requests  for  short-term  deadlines;  Commissioner  comments  on  preliminary  drafts  of  reports; 
and  the  Commission's  usual  desire  to  discuss  and  develop  policy  recommendations  at  more 
than  one  meeting. 

Question:  Does  ACIR  have  a  planning  process  which  helps  plan  projects  for  five  years  into 
the  future?  If  so,  how  often  do  you  update  this  plan? 

Answer:  The  Commission  establishes  a  four-year  work  agenda  with  project  priorities.  Estab- 
lishment of  the  agenda  begins  with  extensive  consultation  with  federal,  state,  and  local  offi- 
cials; relevant  academics;  and  other  knowledgeable  private  citizens.  ACIR  solicits  such  input 
from  across  the  country.  A  committee  of  the  Commission,  working  with  the  staff,  develops 
these  ideas  into  a  coherent  agenda.  The  Commission  as  a  whole  reviews  and  approves  the 
proposed  four-year  agenda.  At  the  same  time,  allowance  is  made  for  the  emergence  of  impor- 
tant, though  unanticipated  issues,  and  for  Congressional  and  presidential  requests  that  may 
arise  in  the  interim.  The  Commission  continually  monitors  the  work  agenda  and  makes  ad- 
justments that  may  be  necessitated  by  financial  considerations,  new  events,  and  timeliness. 

Question:  In  general,  does  the  current  long-range  plan  require  appropriated  funds  at  a  level 
greater  than  the  1993  level? 

Answer:  The  Commission's  funding  level  of  $1,820,000  would  be  adequate  to  fund  the  ongo- 
ing operations  of  the  Commission.  We  have  sought  this  level  of  funding  for  several  years,  and 
we  are  looking  forward  to  Administration  and  Congressional  consideration  of  an  amount  in 
the  $1.8  million  range. 


Tuesday,  February  23,  1993. 

UNITED  STATES  TAX  COURT 
WITNESSES 

LAPSLEY  W.  HAMBLEN,  JR.,  CHIEF  JUDGE 
CHARLES  S.  CASAZZA,  CLERK  OF  THE  COURT 

Introduction 

Mr.  Hoyer.  We  will  now  hear  from  the  U.S.  Tax  Court. 

Judge  Hamblen,  we  are  pleased  to  have  you  with  us.  We  look  for- 
ward to  hearing  your  testimony.  We  will  include  your  entire  state- 
ment for  the  record,  and  you  can  proceed  in  such  a  manner  as  you 
deem  most  appropriate. 

Judge  Hamblen.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
Committee.  I  appreciate  the  opportunity  to  appear  before  you  today 
to  present  for  your  consideration  the  fiscal  year  1994  appropria- 
tions request  of  the  United  States  Tax  Court.  I  have  with  me  Mr. 
Charles  S.  Casazza,  Clerk  of  the  Court. 

Mr.  Chairman,  I  was  elected  Chief  Judge  of  the  court  in  June  of 
last  year.  I  succeeded  Judge  Nims  who  was  before  the  Committee 
at  the  last  appropriations  hearing. 

In  the  interest  of  conserving  time  I  will  just  go  on  and  allude  to 
some  highlights  of  my  statement  with  your  permission. 

Mr.  Hoyer.  Certainly.  We  will  include  your  entire  statement  in 
the  record. 

FISCAL  year  1994  BUDGET  REQUEST 

Judge  Hamblen.  Thank  you,  sir.  As  you  know,  our  fiscal  1994 
budget  request  is  for  $35,350,000,  which  represents  an  increase  of 
$2,915,000  from  fiscal  year  1993  appropriation  of  $32,435,000. 
Thirty-nine  percent  of  the  increase  would  be  for  the  replacement  of 
personal  computers  throughout  the  court,  which  is  necessitated  by 
the  installation  of  a  network  system  within  the  judges'  chambers, 
as  well  as  in  some  of  the  administrative  areas  of  the  court.  Twenty- 
four  percent  of  the  increase  would  be  to  fund  the  fiscal  year  1994 
pay  raise,  which  is  effective  January  1994,  as  well  as  additional 
costs  associated  with  salaries,  benefits,  and  entitlements.  No  re- 
quest is  being  made  at  this  time  with  respect  to  locality  based  pay 
increases  which  I  understand  are  scheduled  to  begin  in  fiscal  1994. 

The  1994  budget  request  doesn't  incorporate  any  new  programs. 
The  Tax  Court  has  only  one  program,  and  that  is  the  judicial  reso- 
lution of  Federal  tax  cases.  During  fiscal  year  1992,  the  number  of 
cases  filed  with  the  court  increased  2  percent  from  the  previous 
year.  In  fiscal  year  1991,  29,636  cases  were  filed,  whereas  in  fiscal 
year  1992,  30,345  new  cases  were  commenced.  Our  budget  justifica- 
tion, beginning  on  page  6  of  the  report  there  is  a  report  on  the  Tax 

(41) 


42 

Court's  inventory  which  this  committee  directed  be  submitted  at 
this  time  in  the  conference  report  that  accompanied  H.R.  5488  to 
make  appropriations  for  the  agencies  subject  to  the  committee's  ju- 
risdiction. 

I  believe  the  report  reflects  the  need  for  the  court  to  maintain 
the  full  complement  of  authorized  judges  so  that  we  can  continue 
to  provide  taxpayers  with  prompt  resolution  of  the  cases  that  are 
brought  before  the  court. 

That  report  states  that  the  total  dollars  in  dispute  as  of  Decem- 
ber 1992  amounted  to  about  $34.3  billion.  By  comparison,  the  dol- 
lars in  dispute  at  the  end  of  the  1986  fiscal  year,  shortly  before  the 
court's  inventory,  reached  its  all  time  high  of  over  84,000  cases, 
amounted  to  about  $16.3  billion.  This  increase  is  attributable  to  a 
dramatic  rise  in  the  number  of  large  deficiency  cases  which  has  re- 
sulted in  the  court's  dollar  inventory  more  than  doubling  in  the 
six-year  period  before  referred  to.  Presently  there  are  1,392  cases 
involving  a  million  or  more  dollars  of  which  some  300  cases  involve 
$10  million  in  dispute.  Within  this  number,  there  are  24  cases 
pending  with  deficiencies  exceeding  $100  million,  13  cases  with  de- 
ficiencies exceeding  $250  million,  four  cases  with  deficiencies  ex- 
ceeding $500  million,  and  three  cases  with  deficiencies  each  exceed- 
ing a  billion  dollars. 

The  very  nature  of  these  large  cases  makes  them  factually  and 
legally  complex  and  impels  early  assignment  to  a  judge.  A  tremen- 
dous amount  of  this  court's  resources  are  consumed  by  these  large 
cases  which  may  take  from  four  to,  in  one  instance,  15  weeks  to  try 
and  which  produce  a  record  usually  consisting  of  thousands  of 
pages  of  transcript  and  hundreds,  if  not  thousands,  of  documentary 
exhibits,  and  this  does  not  include  a  great  amount  of  time  manag- 
ing pretrial  proceedings. 

We  believe  the  amount  of  total  deficiencies  in  dispute  with  the 
Tax  Court  will  tend  to  remain  at  historically  high  levels  for  the 
foreseeable  future,  and  that  a  large  portion  of  the  court's  resources 
and  energy  will  be  directed  into  management  and  resolution  of 
those  large  cases  over  the  next  several  years. 

Nonetheless,  we  are  committed,  as  always,  to  the  convenient  and 
expeditious  resolution  and  disposition  of  those  cases  that  involve 
only  a  small  amount  of  tax  dollars,  as  the  bulk  of  our  case  invento- 
ry consists  of  those  cases  and  small  case  taxpayers  remain  as  sig- 
nificant as  any  petitioner  in  the  Tax  Court. 

In  closing,  I  would  like  to  emphasize  respectfully  that  the  court's 
only  mission  is  the  judicial  resolution  of  Federal  tax  cases,  and  con- 
sequently the  court  performs  an  essential  role  in  the  Federal  reve- 
nue and  tax  system. 

Mr.  Chairman,  that  concludes  my  statement.  I  appreciate  the 
consideration  of  the  committee,  and  I  will  be  pleased  to  endeavor  to 
answer  any  questions  the  committee  may  have. 

[The  information  follows:] 
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Mr.  Chairman  and  members  of  the  committee,  I  appreciate  the  opportxmity  to 
apjjear  before  you  and  present  for  your  consideration  the  appropriation  request  of  the 
United  States  Tax  Court  for  fiscal  year  1994. 

FISCAL  YEAR  1994  BUDGET  REQUEST 

The  Tax  Court's  fiscal  year  1994  budget  request  is  for  $35,350,000  and  350 
permanent  positions.  This  amount  represents  an  increase  of  $2,915,000  from  the  fiscal  year 
1993  appropriation  of  $32,435,000. 

These  increases  include  the  following  items  for  fiscal  year  1994:  $262,000  is  required 
to  finance  the  salaries  and  benefits  associated  with  the  anticipated  appointment  of  one  new 
judge  and  the  additional  staff  personnel  which  will  be  required;  $182,000  will  be  required 
to  finance  promotions  and  $144,000  will  be  required  for  within-grade  salary  increases  for 
employees  who  will  be  eligible  for  advancement  to  the  next  step  in  salary  during  the  year; 
$187,000  is  required  to  provide  for  increased  personnel  related  benefits;  the  fiscal  year  1994 
pay  raise  effective  in  January,  1994  will  require  an  increase  of  $704,000  for  additional  costs 
associated  with  salaries  and  benefits  during  fiscal  year  1994;  $1,139,000  for  replacement  of 
the  present  personal  computers  necessitated  by  the  installation  of  a  network  system  within 
the  judges'  chamber;  $209,000  is  required  to  finance  the  higher  rent  payment  to  GSA  due 
to  increased  rates;  and  $88,000  is  required  for  transportation  and  subsistence  expenses 
associated  with  the  appointment  of  a  new  judge  and  continued  activities  as  budgeted  for  in 
prior  years. 
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FISCAL  YEAR  1994  BUDGET  REQUEST 

For  fiscal  year  1994,  the  Court's  budget  request  includes  the  following: 

1.  The  fiscal  year  1994  budget  request  does  not  incorporate  or  make  provisions  for 
any  new  programs.  Rather,  the  amount  requested  for  new  requirements  is  the  result 
of  existing  regulations  or  programs.  The  Court  will  have  one  judge  assuming  senior 
status  which  will  require  additional  funds  for  his  replacement  and  staff.  The  Court 
is  not  requesting  additional  personnel. 

2.  The  automated  docketing  systems  will  continue  to  be  modified  and  refined  as 
required  to  comply  with  legislative  changes.  The  Court  will  install  a  network  system 
within  the  judges'  chambers  which  will  necessitate  the  replacement  of  the  present 
personal  computers.  The  remainder  of  the  Court's  request  is  simply  to  fund  the 
normal  day-to-day  operations  of  processing  cases  from  the  time  of  filing  through 
trial  and  final  decision  as  well  as  funding  the  necessary  related  matters  such  as 
salary,  rent,    etc. 

INVENTORY  OF  THE  U.S.  TAX  COURT 

Any  discussion  of  the  Court's  workload  must  emphasize  that,  at  the  present  time, 
the  Tax  Court  handles  approximately  95%  of  all  substantive  tax  litigation,  exclusive  of 
collection  actions,  in  the  Federal  courts.  As  the  Committee  knows,  it  is  the  only  court 
where  taxpayers  can  litigate  their  cases  without  prior  payment  of  a  tax  deficiency 
determined  by  the  Internal  Revenue  Service.  Proceedings  in  the  Tax  Court  are  begun  by 
the  filing  of  a  petition  by  a  taxpayer  who  has  been  issued  a  notice  from  the  Commissioner 
of  Internal  Revenue  determining  a  deficiency  in  tax.  The  Tax  Court  has  no  control  over 
the  deficiency  notice  procedure. 

During  fiscal  year  1992,  the  number  of  cases  filed  with  the  Court  increased  2%  from 
the  previous  year,  from  29,636  cases  filed  in  fiscal  year  1991  with  30,345  filed  in  fiscal  year 
1992.  The  Court  closed  fiscal  year  1992  with  44,376  pending  cases,  a  8%  reduction  from 
September  30,  1991. 

Although  the  Court  cannot  predict  with  certainty  the  number  of  new  cases  that  will 
be  filed,  the  Court  expects  the  number  of  petitions  in  fiscal  year  1993  and  1994  to  be 
somewhat  more  than  the  30^45  filed  in  1992.  However,  the  Court  continues  to  believe  that 
the  number  of  closings  will  continue  to  be  significant,  and  therefore,  the  fiscal  year  1993 
and  1994  year-end  inventory  should  continue  declining  from  the  44,376  September  30,  1992 
level  to  an  estimated  33,576  on  September  30,  1994.  I  want  to  emphasize  that  over  half  of 
the  inventory  consists  of  cases  filed  since  1991. 

As  directed  by  the  Conference  report  which  accompanied  the  Tax  Court's  1993 
budget  authorization,  the  Court's  1994  budget  request  includes  a  report  on  the  Court's 
inventory.  This  report  shows  that  the  Tax  Court's  inventory  consisted  of  43,229  cases  as  of 
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December  31,  1992.  It  also  shows  that  the  aggregate  dollar  amoxint  in  controversy  has 
increased  dramatically  during  the  last  few  years  and  presently  exceeds  $34  billion.  This 
increase  is  attributable  to  a  rise  in  the  number  of  multi-million  dollar  cases  and  the  advent 
of  the  billion-dollar  case.  The  jumbo  cases,  although  relatively  few  in  nimiber,  require  a 
major  investment  of  judicial  resources  because  of  their  factual  and  legal  complexity.  It  is 
crucial,  however,  that  the  Court  remain  equally  attentive  to  the  balance  of  its  docket,  and 
particularly  to  the  small  taxpayers  who  represent  themselves.  In  this  regard  the  Court's 
report  shows  that  the  non-million  dollar  cases  account  for  nearly  97  percent  of  the  Court's 
docket  and  that  taxpayers  represent  themselves  in  about  SO  percent  of  all  cases. 


SUMMARY 

While  manageable,  the  Tax  Court  inventory  is  substantial  and  will  continue  to  be 
so  because  of  its  imique  jurisdiction.  The  Tax  Court's  goal  is  to  resolve  cases  expeditiously 
while  giving  careful  consideration  to  the  merits  of  each  matter.  The  Court  is  also 
committed  to  providing  taxpayers  with  a  convenient  forum  for  trial  and  simplifying  the 
presentation  of  disputes  involving  relatively  small  amounts  of  tax  dollars.  The  goals,  as 
always,  will  remain  constant  as  the  Court  endeavors  to  function  as  a  safety  valve  in  the  self- 
assessment  system,  to  assure  a  uniform  interpretation  of  the  Internal  Revenue  Code,  and 
to  provide  a  national  forum  for  the  resolution  of  disputes  between  the  taxpayers  and  the 
Internal  Revenue  Service. 

Unlike  many  other  Government  agencies  with  multiple  programs,  the  Tax  Court  has 
only  one  program-the  judicial  resolution  of  Federal  tax  cases.  To  the  extent  of  taxes  owed, 
the  revenue  ultimately  involved  is  these  cases  cannot  be  collected  imtil  they  have  been 
heard  and  decided  or  otherwise  disposed  of.  To  the  extent  that  the  determined  tax 
liabilities  are  not  in  fact  owed,  they  create  financial  imcertainties  for  corporations  and 
individuals  in  making  business,  investment,  and  other  decisions.  The  Court's  role  is  thus 
a  critical  part  of  the  revenue  and  tax  systems.  Its  action  on  cases  results  in  the  collection 
of  funds  for  the  Treasury.  Just  as  importantly,  however,  it  resolves  taxpayer  disputes  with 
the  Government  in  a  professional,  expert,  objective  manner. 

Mr.  Chairman,  that  concludes  my  statement  I  will  be  pleased  to  answer  any 
questions  the  Committee  may  have. 
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Biography  for  Charles  S.  Casazza 


Charles  S.  Casazza.  was  born  in  1932.   He  graduated  from  Villanova  College  and 
Fordham  Law  School. 

Mr.  Casazza  was  appointed  Qerk  of  the  United  States  Tax  Court  in  1971. 

Mr.  Casazza  is  married  to  Phyllis  O'Callaghan. 
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Biography  For  Chief  Jodge  Lapsley  W.  Hamblen,  Jr. 

Judge  Hamblen  was  bom  on  December  25,  1926,  in  Chattanooga,  Tennessee.  He 
,  graduated  from  McCallie  School  in  1943  and  received  a  BA.  in  1949  and  a  LL.B.  in 
1953  from  the  University  of  Virginia,  where  he  was  elected  as  Law  Qass  President  and 
to  the  Order  of  Coi^  O.D.K.,  Raven  Society  and  served  on  the  Honor  Committee.   He 
served  in  the  United  States  Navy  during  1945  and  1946. 

Prior  to  his  appointment  to  the  Court  in  1982  by  President  Reagan,  Judge 
Hamblen  served  as  Deputy  Assistant  Attorney  General,  Tax  Division,  United  States 
Department  of  Justice,  ffis  other  government  service  includes  being  an  attorney  in  the 
office  of  Regional  Counsel,  Internal  Revenue  Service  in  Atlanta,  Georgia  during  1955 
and  serving  as  an  attorney-advisor  to  the  Honorable  Craig  S.  Atkins,  Judge,  Tax  Court 
of  the  United  States,  during  1956. 

Judge  Hamblen  practiced  law  as  a  partner  of  Caskie,  Frost,  Hobbs,  &  Hamblen 
(now  Caskie  &  Frost),  Lynchburg,  Virginia,  and  predecessor  firms  for  25  years  prior  to 
his  appointment  to  the  Tax  Court   Dming  his  years  in  practice  in  Lynchburg,  Judge 
Hamblen  was  a  member  of  the  Board  of  Directors  and  was  a  Vice  President  and 
General  Counsel  of  Carter  Glass  &  Sons  Publishers,  Inc.   (now  part  of  Worrell 
Enterprises,  Inc.)  and  was  President  of  the  Greater  Lynchburg  Chamber  of  Commerce. 
He  also  was  an  Organizer  and  Director  of  Jefferson  National  Bank,  which  was  merged 
into  Virginia  National  Bank  (now  a  part  of  NationsBank), 

Judge  Hamblen's  professional  affiliations  include  membership  in  the  Virginia 
State  Bar,  the  Virginia  Bar  Association,  and  the  American  Bar  Association  (Tax 
Section).   He  also  has  been  admitted  to  the  Bar  of  Ohio  and  West  Virginia.   Judge 
Hamblen  is  a  Member  of  the  American  College  of  Tax  Coimsel  and  the  American 
College  of  Trust  and  Estate  Counsel.  He  is  a  former  Trustee  of  the  Southern  Federal 
Tax  Institute,  Atlanta,  Georgia,  and  a  former  Co-Director  of  the  Annual  Conference  on 
Federal  Taxation,  University  of  Virginia.   He  presently  is  a  member  of  the  Advisory 
Committee  of  the  Graduate  Tax  Program,  Emory  University  Law  School,  Atlanta, 
Georgia. 

Judge  Hamblen  was  married  to  Qaudia  Royster  Terrell  in  1971,  and  has  three 
sons  by  a  previous  marriage. 
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INTRODUCTION 


The  United  States  Tax  Court  is  a  Court  of  record  established 
under  Article  I  of  the  Constitution  of  the  United  States.  The  Court 
is  composed  of  a  Chief  Judge  and  eighteen  judges.  Judges  of  the  Tax 
Court  are  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  15  year  terms.  Decisions  by  the  Court 
are  reviewable  by  the  United  States  Courts  of  Appeals  and,  if 
certiorari  is  granted,  by  the  Supreme  Court. 

In  their  judicial  duties,  the  judges  are  assisted  by  Senior 
Judges,  who  participate  in  the  adjudication  of  regular  cases,  and 
by  Special  Trial  Judges,  who  hear  small  tax  cases  and  certain 
regular  cases  assigned  to  them  by  the  Chief  Judge.  During  fiscal 
year  1994,  ten  Senior  Judges  and  up  to  fourteen  Special  Trial  Judges 
will  be  serving  on  the  Court. 

The  Court  conducts  trial  sessions  throughout  the  United  States, 
including  Hawaii  and  Alaska. 
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SALARIES  AND  EXPENSES 
APPROPRIATION  LANGUAGE 

For  necessary  expenses,  including  contract  reporting  and  other 
services  as  authorized  by  5  U.S.C.  3109;  [$32,435,000]  $35,350,000: 
Provided,  That  travel  expenses  of  the  judges  shall  be  paid  upon  the 
written  certificate  of  the  judge. 

(Independent  Agencies  Appropriations  Act,  1993) 
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NARRATIVE  STATEMENT  ON  PROGRAM 
AND  PERFORMANCE 

The  U.S.  Tax  Court  hears  and  decides  cases  involving 
deficiencies  in  Federal  income,  estate  and  gift  taxes  and  in  excise 
taxes  relating  to  pviblic  charities,  private  foundations,  qualified 
pension  plans,  and  real  estate  investment  trusts.  The  Tax  Court 
also  renders  declaratory  judgments  regarding  the  qualification  or 
continuing  qualification  (including  revocation  of  rulings  on  the 
exemptions)  of  retirement  plans. 

The  Tax  Court  has  jurisdiction  to  render  declaratory  judgments 
with  respect  to  exempt  organization  status  determinations  pursuant 
to  section  501(c)(3),  Internal  Revenue  Code,  and  to  enter 
declaratory  judgments  on  the  tax  treatment  of  interest  on  proposed 
issues  of  governmental  obligations.  In  addition,  the  Court  has 
jurisdiction  over  actions  to  restrain  disclosure  and  to  obtain 
additional  disclosure  with  respect  to  public  inspection  of  written 
determinations  issued  by  the  Internal  Revenue  Service,  and  actions 
to  compel  the  disclosure  of  the  identity  of  third-party  contacts 
relating  to  written  determinations  made  by  the  Internal  Revenue 
Service. 

The  Tax  Court  has  jurisdiction  to  restrain  the  premature 
assessment  and  collection  of  any  tax  that  is  the  subject  of  a 
petition  before  the  Court,  to  review  post-petition  jeopardy  levies 
and  jeopardy  assessments,  to  review  Internal  Revenue  Service 
determinations  to  sell  property  seized  pursuant  to  a  jeopardy 
assessment,  and  to  award  administrative  and  litigation  costs. 

For  1994,  the  Court  proposes  a  trial  program  of  390  weeks 
consisting  of  250  weeks  of  regular  trial  sessions  and  140  weeks  of 
small  tax  case  sessions.  Trials  are  held  in  approximately  80  cities 
throughout  the  United  States. 

Statistics  on  the  actual  and  estimated  number  of  cases  before 
the  Court  are  presented  in  the  following  tabulation: 


Pending,  beginning  of  year 

Docketed  during  year   30,345 

Reopened  during  year  .... 
Disposed  of  during  year  .  .  . 
Pending,  end  of  year 44,376 


1992 

1993 

1994 

Actual 

Estimate 

Estimate 

48,546 

44,376 

38,726 

30,345 

32,500 

33,000 

308 

350 

350 

34,823 

38,500 

38,500 

44,376 

38,726 

33,576 
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INVENTORY  OF  THE  U.S.  TAX  COURT 


During  fiscal  year  1992,  the  nximber  of  cases  filed  with  the  Court 
increased  2%  from  the  previous  year,  from  29,636  cases  filed  in 
fiscal  year  1991  to  30,345  cases  filed  in  fiscal  year  1992.  The 
Court  closed  fiscal  year  1992  with  44,376  pending  cases,  a  8% 
reduction  from  September  30,  1991. 

The  number  of  cases  filed,  closed,  and  pending  the  last  ten 
fiscal  years  is  as  follows: 


FISCAL 

YEAR 

FILED 

CLOSED 

FEHDINQ 

1983 

34,221 

28,945 

58,333 

1984 

42,024 

37,098 

63,598 

1985 

45,295 

36,436 

72,836 

1986 

48,398 

37,937 

83,686 

1987 

42,623 

45,082 

81,549 

1988 

32,701 

47,165 

67,491 

1989 

31,453 

40,100 

59,194 

1990 

28,507 

36,325 

51,708 

1991 

29,636 

33,331 

48,374 

1992 

30,345 

34,823 

44,376 

Although  the  Court  cannot  predict  with  certainty  the  number  of 
new  cases  that  will  be  filed,  the  Court  expects  the  number  of 
petitions  in  fiscal  year  1993  and  1994  to  be  somewhat  more  than  the 
30,345  filed  in  1992.  However,  the  Court  continues  to  believe  that 
the  number  of  closings  will  continue  to  be  significant,  and 
therefore,  the  fiscal  year  1993  and  1994  year-end  inventory  should 
continue  declining  from  the  44,376  September  30,  1992  level  to  an 
estimated  33,576  on  September  30,  1994. 

Factors  affecting  the  inventory  of  the  Court  include  the 
following: 

1.  the  partnership  provisions  contained  in  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  eliminated  the  need  for  investors 
separately  to  litigate  their  individual  interests.  The  statute 
and  Court's  rules  governing  partnership  actions  permit  multiple 
interests  to  be  considered  in  a  single  action; 

2)  the  settlement  policy  of  the  Internal  Revenue  Service  chief 
counsel's  office  encourages  the  resolution  of  cases  prior  to 
commencing  an  action  in  the  Court; 
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3)  the  Tax  Reform  Act  of  1986  substantially  limited  the  deduction 
of  interest  on  deficiencies  in  a  non-business  setting  thereby 
contributing  to  the  reduction  in  new  filings; 

4)  the  Court  has  made  an  effort  to  impose  damages  on  taxpayers  who 
assert  positions  that  are  frivolous  and  groundless  thus 
discouraging  the  purely  protestor  type  actions; 

5)  the  number  of  closed  cases  has  increased  as  a  result  of  opinions 
being  issued  in  lead  cases  that  govern  hundreds  of  other  related 
cases ;  and , 

6)  the  increase  in  settlements  —  which  are  in  part  a  product  of 
effective  case  management  by  the  Court  —  has  contributed  to 
reductions  in  the  Court's  inventory. 


The  Court's  inventory  as  of  September  30,  1992,  represented 
$34,484  billion  in  deficiencies  determined  by  the  Internal  Revenue 
Service,  up  from  $32,329  billion  in  deficiencies  before  the  Court 
on  September  30,  1991. 

WORKLOAD  DATA  FOR  HSCAL  YEARS 
1992  THROUGH  1994 


FILED 

Regular  cases 
Small  tax  cases 

REOPENED 

Regular  cases 
Small  tax  cases 

CLOSED 

Regular  cases 
Small  tax  cases 

TRANSFERRED 

Regular  cases 
Small  tax  cases 

PENDING  AS  OF  SEPT.  30 

Regular  cases 
Small  tax  cases 


1992 

1993 

1994 

ACTUAL 

ESTIMATE 

ESTIMATE 

30,345 

32,500 

33.000 

18,767 

21,000 

21,000 

11,578 

11,500 

12,000 

308 

350 

350 

269 

300 

300 

39 

50 

50 

34.823 

38,500 

38,500 

21,451 

26,500 

26,500 

13,372 

12,000 

12,000 

... 

•  .  • 

•  •  • 

(1,971) 

(1,500) 

(1,500) 

1,971 

1,500 

1,500 

44,376 

38,726 

33,576 

34,653 

30,206 

26,189 

9,723 

8,520 

7,387 
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Report  on  the  Tax  Court's  Inventory 

On  page  61  of  Conference  Report  102-919,  102d  Cong.,  2d  Sess. 
(1992) ,  which  accompanied  H.R.  5488  making  various  appropriations 
for  the  fiscal  year  ending  September  30,  1993,  the  Tax  Court  was 
directed  to  include  in  its  budget  request  for  the  1994  fiscal  year 
"an  analysis  of  the  number  of  backlog  cases  and  the  complexity  of 
those  cases . " 

As  of  December  31,  1992,  the  Tax  Court's  inventory  consisted  of 
43,229  pending  cases.  This  number  included  33,889  regular  cases, 
9,269  small  tax  cases,  and  71  declaratory  judgment  cases. 

Insofar  as  the  age  of  the  cases  is  concerned,  the  Tax  Court's 
inventory  is  reasonably  current.  At  present,  nearly  53  percent  of 
the  Court's  pending  inventory  of  regular  (or  non-"S")  cases  have 
been  commenced  since  January  1,  1991.  Insofar  as  the  small  tax 
cases  are  concerned,  more  than  94  percent  have  been  commenced  since 
January  1,  1991. 

The  closing  of  the  Tax  Court's  older  cases  is  generally 
dependent  on  action  in  some  other  court,  such  as  action  by  a  local 
probate  court  in  an  estate  tax  case,  action  by  a  Court  of  Appeals 
in  a  related  tax  shelter  case,  or  action  by  a  Bankruptcy  Court. 
Regarding  bankruptcy,  it  should  be  noted  that  the  Bankruptcy  Code 
specifically  provides  that  the  filing  of  a  petition  in  bankruptcy 
operates  as  a  stay  of  "the  commencement  or  continuation  of  a 
proceeding  before  the  United  States  Tax  Court  concerning  the 
debtor."   11  U.S. C.  sec.  362(a)(8). 

The  Tax  Court's  inventory  reached  an  historical  high  in  October 
1986  when  it  crested  at  84,007  cases.  Since  that  time  the  Court's 
inventory  has  consistently  decreased.  However,  the  decrease  has 
been  relatively  modest  during  the  last  two  calendar  years,  falling 
from  50,015  cases  as  of  December  31,  1990,  to  48,172  cases  as  of 
December  31,  1991,  to  the  present  number  (43,229  cases  as  of 
December  31,  1992) . 

Although  the  Tax  Court's  inventory  of  cases  has  decreased  in 
recent  years,  the  aggregate  dollar  amount  in  controversy  has 
increased  dramatically.  Thus,  total  deficiencies  in  dispute  as  of 
December  31,  1992,  amounted  to  about  $34.3  billion.  By  comparison, 
total  deficiencies  in  dispute  at  the  end  of  the  1986  fiscal  year 
(shortly  before  the  Tax  Court's  inventory  reached  its  historical 
high)  amounted  to  about  $16.3  billion.  The  difference,  some  $18 
billion,  represents  a  110  percent  increase. 

Most  of  the  $18  billion  increase  in  the  aggregate  amount  in 
controversy  has  come  during  the  last  three  years.  Thus,  at  the  end 
of  the  Tax  Court's  1989  fiscal  year  (September  30,  1989),  total 
deficiencies  in  dispute  amounted  to  about  $18.3  billion.    The 
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Increase  since  that  time,  $16  billion,  represents  an  87  percent 
rise. 

The  dreunatic  increase  in  the  aggregate  dollar  amount  in 
controversy  is  attributcible  to  an  increase  in  the  number  of  large 
cases.  There  are  presently  1,392  million-dollar  cases  pending 
before  the  Tax  Court.  Of  this  number,  258  involve  deficiencies  in 
dispute  in  excess  of  $10  million,  24  involve  deficiencies  in  dispute 
in  excess  of  $100  million,  13  involve  deficiencies  in  dispute  in 
excess  of  $250  million,  and  4  involve  deficiencies  in  dispute  in 
excess  of  $500  million.  There  are  also  3  billion-dollar  cases 
presently  pending  before  the  Tax  Court.  The  single  biggest  case 
involves  over  $6.5  billion. 

The  advent  of  the  jumbo  cases,  and  in  particular  the  super- jumbo 
cases,  is  a  recent  phenomenon.  Most  of  these  cases  have  only  been 
pending  for  a  relatively  short  period  of  time.  Thus,  for  example, 
the  three  billion  dollar  cases  have  all  been  commenced  since  1989; 
the  four  half -bill ion  dollar  cases  have  all  been  commenced  since 
1990,  and  all  but  one  of  the  13  quarter-billion  dollar  cases  have 
all  been  commenced  since  1989. 

The  flow  of  large  cases  into  the  Tax  Court  is  likely  to 
continue,  if  not  increase,  for  at  least  two  reasons.  First,  many 
tax  professionals  believe  that  international  tax  compliance  will  be 
the  tax  issue  of  the  1990 's.  This  belief  is  supported  by  the  fact 
that  already,  more  often  than  not,  the  jumbo  cases  in  the  Tax  Court 
involve  section  482  and  present  a  variety  of  foreign  source  income 
and  transfer  pricing  issues.  During  the  recent  presidential 
election,  President  Clinton  suggested  that  tougher  tax  enforcement 
would  yield  an  additional  $40  to  $50  billion  over  the  next  four 
years  from  foreign  corporations  doing  business  in  the  United  States. 
It  can  be  expected,  therefore,  that  the  Internal  Revenue  Service 
will  maintain,  if  not  increase,  its  audit  activity  in  the 
international  arena.  In  any  event,  the  Tax  Court  understands  that 
there  are  billions  of  dollars  in  potential  tax  adjustments  currently 
pending  in  the  IRS  audit  and  administrative  appeals  pipeline. 
Although  most  tax  controversies  are  settled  without  litigation,  many 
will  inevitably  find  their  way  into  the  Tax  Court. 

The  second  reason  that  the  flow  of  large  cases  into  the  Tax 
Court  is  likely  to  continue,  if  not  increase,  has  to  do  with  the 
coordinated  excunination  program  ("CEP")  of  the  Internal  Revenue 
Service.  Cases  having  their  origins  in  this  program  involve 
deficiencies  ranging  upwards  to  $100,000,000  or  more  and  involve 
domestic,  as  well  as  foreign,  issues.  In  recent  years  the  Internal 
Revenue  Service  has  been  emphasizing  coordinated  examinations  and 
devoting  increased  resources  to  CEP  cases. 

Large  cases  generally  present  a  multitude  of  both  procedural  and 
substantive  issues.  More  often  than  not,  these  issues  are  factually 
and  legally  complex.  Trials  frequently  consume  four  or  more  weeks, 
transcripts  run  for  1,000's  of  pages,  and  exhibits  number  in  the 
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lOO's.  The  resolution  of  arcane  factual  issues  typically  requires 
the  involvement  of  experts  in  fields  such  as  economics,  finance, 
banking,  and  valuation.  Opinions  resolving  the  issues  in  large 
cases  can  run  several  hundred  pages  and  take  months  to  prepare. 

Large  cases  obviously  require  a  major  investment  of  judicial 
resources,  both  at  trial  and  during  the  post-trial  period  when 
briefs  are  read,  the  record  is  analyzed,  and  opinions  are  written. 
However,  large  cases  also  require  a  major  investment  of  judicial 
resources  during  the  pre-trial  period.  This  is  because  large  cases 
become  unwieldy  without  effective  case  management.  The  key  to 
effective  case  management  is  the  active  involvement  by  a  judge  in 
the  case.  The  Tax  Court's  experience  demonstrates  that  the  earlier 
a  judge  becomes  involved  in  a  case,  the  greater  the  benefits  become. 
Of  course,  early  and  active  involvement  by  a  judge  means  that  more 
time  and  greater  resources  must  be  devoted  to  a  case  during  its  pre- 
trial stage. 

In  October  1991,  the  Tax  Court  announced  a  procedure  which 
permitted  the  assignment  of  a  judge  almost  immediately  after  a  large 
case  is  at  issue.  This  procedure  differs  considerably  from  the 
traditional  and  routine  practice  of  the  Court,  by  which  judicial 
officers  become  involved  in  cases  only  after  the  cases  are 
calendared  for  trial.  The  involvement  of  a  judge  at  the  outset  of 
a  large  case  makes  it  possible  to  streamline  the  eventual  trial  by 
narrowing  the  issues,  limiting  discovery,  and  stipulating  facts  by 
informal  agreement  between  the  parties. 

Notwithstanding  the  time-intensive  nature  of  the  large  cases, 
the  Tax  Court  must  also  be  attentive  to  the  balance  of  its  docket. 
After  all,  the  sub-million  dollar  cases  account  for  nearly  97 
percent  of  the  Tax  Court's  docket,  and  the  Court's  mandate  has 
always  been  to  provide  for  the  just,  speedy,  and  inexpensive 
determination  of  every  case  that  comes  before  it. 

In  particular,  the  Tax  Court  wants  to  remain  "user  friendly"  to 
the  small  taxpayer  who  represents  himself  or  herself  and  whose  claim 
or  contention  is  as  important  to  such  person  as  that  of  the  largest 
corporation  with  a  multi-million  dollar  deficiency.  In  this  regard 
it  should  be  noted  that  taxpayers  represent  themselves  in  over  90 
percent  of  the  small  tax  cases.  Insofar  as  the  regular  (or  non- 
"S")  cases  are  concerned,  taxpayers  represent  themselves  in  almost 
40  percent  of  such  cases.  If  all  cases  are  considered  in  the 
aggregate,  taxpayers  represent  themselves  in  nearly  50  percent  of 
such  cases. 

In  order  to  keep  its  docket  current  and  minimize  inconvenience 
to  taxpayers,  the  Tax  Court  conducts  regularly-scheduled  trial 
sessions  in  78  cities  throughout  the  United  States.  Every  effort 
is  made  to  calendar  cases  for  trial  within  a  year  after  the  petition 
is  filed.  In  small  tax  cases  the  norm  is  about  six  months.  In 
cities  such  as  New  York,  Los  Angeles,  and  San  Francisco,  where  the 
Tax  Court's  inventory  is  the  greatest,  six  2-week  trial  sessions  are 
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generally  scheduled  each  year.  In  addition,  special  trial  sessions 
are  scheduled  not  only  during  the  fall,  winter,  and  spring  terms  of 
court,  but  also  during  the  summer  months. 

As  the  foregoing  indicates,  one  of  the  greatest  challenges 
facing  the  Tax  Court  today  is  the  balancing  of  its  resources  between 
the  large  cases  and  the  smaller  cases.  Although  the  large  cases  are 
relatively  few  in  number,  they  demand  attention  because  of  the 
substantial  deficiencies  at  issue.  In  contrast,  the  dollar 
magnitude  of  the  smaller  cases  is  relatively  modest.  Nevertheless, 
these  cases  demand  attention  because  of  their  very  number.  More 
importantly,  the  smaller  cases  demand  attention  in  order  to  maintain 
the  confidence  of  the  taxpaying  public  in  the  judicial  system  in 
general  and  in  the  tax  administration  system  in  particular. 

For  the  Committee's  information,  an  appendix  is  attached  to  this 
report  analyzing  the  Tax  Court's  current  inventory  by  dollar  amount 
in  dispute. 
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APPENDIX 

United  StatsB  Tax  Court 

Inventory  bv  Dollar  Amount  in  Dispute 
(aa  of  December  31,  1992) 


Dollar  Amount    Number  of 
i"  laaue pp^h^t? 


Aggregate 
Percent  of  Dolleu:  Total 

Total  Docketa       <in  Billiona> 


Percent  of 
Dollar  Total 


$   1  - 

1,000,000     41,837 


96.78 


$2.3 


6.7 


$     1,000,000 
10,000,000 


1,090 


2.S2 


$3.2 


9.3 


$    10,000,000 
100,000,000 


258 


0.597 


$7.2 


21.0 


$   100,000,000 
250,000,000 


24 


0.056 


$3.9 


11.4 


$   250,000,000 
500,000,000 


13 


0.031 


$4.5 


13.1 


$   500,000,000 
1,000,000,000 


0.009 


$3.1 


9.0 


51,000,000,000  -       1 
43,229 


0-007 
100.000 


$34.3 


29.5 

100.0 
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nSCAL  YEAR  1992  ACCOMPUSHMENTS 

In  fiscal  year  1992,  the  Court  accomplished  the  following: 

1.  The  Court  continued  to  modify  and  refine  the  automated  docketing 
system  as  required  to  comply  with  legislative  changes  in  the  Court's 
proceedings.  Also,  word  processing  and  other  computer  capeibilities 
were  updated  as  necessary.  The  judges'  offices  now  have  access  to 
automated  legal  research  data  bases.  The  Court  continued  to  develop 
software  for  the  Court's  library  to  provide  up-to-date  access  to 
legal  datcibases  and  management  of  the  library  collection  and 
materials.  Implementation  and  improvements  of  computer  applications 
in  administrative  functions  including  spreadsheets,  communications, 
accounting  and  payroll  processing  were  also  made. 

2.  Enhancement  to  security  for  Tax  Court  sessions  held  outside 
Washington.  Duress  alarm  systems  have  been  installed  in  the 
Courtrooms  and  cheunbers  of  the  Court's  field  facilities.  The  USMS 
assisted  in  this  project  by  serving  as  a  consultant  to  the 
contractors  and  the  Tax  Court  as  questions  arose. 

3.  The  Court  did  not  know  the  full  impact  of  the  Technical  and 
Miscellaneous  Revenue  Act  that  passed  Congress  in  1988.  However, 
certain  changes  were  apparent.  For  example,  the  Act  required  that 
the  Court  keep  files  for  a  longer  time  because  taxpayers  will  be 
permitted  to  reopen  cases  for  a  redetermination  of  interest  on 
deficiencies  and  the  Court  may  reopen  cases  involving  extensions  of 
time  for  estate  tax  payments. 

4.  The  Court  continued  to  work  with  GSA  on  the  installation  of  an 
independent  chiller  system  for  the  Tax  Court  building.  The  system 
is  operational  and  in  the  final  stages  of  completion. 

5.  A  study  was  performed  to  compare  and  evaluate  new  compatible 
telephone  equipment  to  replace  the  present  equipment  that  was 
installed  in  1974. 

6.  The  courtroom  in  Los  Angeles  was  relocated  to  the  new  Edward  R. 
Roybal  Federal  Building. 
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nSCAL  YEAR  1993  PROGRAM 

During  fiscal  year  1993,  the  Court's  progreun  is  as  follows: 

1.  The  Court  will  continue  to  assess  the  effectiveness  of  the  physical 
security  systems  in  the  main  courthouse  in  Washington.  New  ceuneras 
and  monitors  have  been  installed  to  replace  the  older  surveillance 
equipment . 

The  Court  expects  to  continue  its  arrangement  with  the  United  States 
Marshal  Service  in  which  they  select  a  contractor  to  provide  security 
personnel  for  the  courthouse  in  Washington.  The  USMS  trains  the 
contractor's  employees  who  are  known  as  Court  Security  Officers  or 
CSO's.  The  CSO's  provide  security  for  the  Tax  Court  building  24 
hours  per  day,  seven  days  per  week.  The  Tax  Court  funds  all  costs 
associated  with  this  progreun. 

The  Tax  Court  and  United  States  Marshal  Service  have  been  assessing 
the  Court's  security  requirements  for  sessions  held  throughout  the 
country  in  order  to  determine  how  best  to  provide  weapons  screening 
and  security  officers  in  the  courtroom  when  needed.  Because  the 
Court  travels  to  a  large  number  of  cities,  because  of  schedules  for 
each  city  fluctuate,  and  because  security  needs  change  depending  upon 
the  cases  involved,  the  Court  concluded  that  it  should  utilize 
security  personnel  already  located  in  the  cities  to  which  the  Court 
travels.  These  factors,  coupled  with  Tax  Court's  statutory  authority 
to  request  Deputy  Marshals  to  attend  Court  sessions  (26  U.S.C. 
7456(c)),  made  the  United  States  Marshal  Service  the  best  source  of 
assistance.  The  United  States  Marshal  Service  has  agreed  that  its 
CSO's  will  attend  Tax  Court  sessions  when  needed.  The  Tax  Court 
will  reimburse  the  United  States  Marshal  Service  for  these  contract 
personnel  on  an  actual  use  basis. 

2.  The  Court  will  maintain  travel  and  transportation  costs  at  near 
fiscal  year  1993  levels.  This  action  will  have  no  effect  on  the 
number  of  trial  sessions  that  the  Court  will  hold  in  fiscal  year 
1994.  Savings  will  occur  from  court  sessions  that  conclude  prior  to 
the  scheduled  ending  date. 

3.  The  automated  docketing  systems  will  continue  to  be  modified  and 
refined  as  required  to  comply  with  legislative  changes.  The  Court 
will  install  a  network  system  within  the  judges'  chsunbers.  The  Court 
has  already  connected  the  chambers  with  the  automated  docketing 
system.  Additionally,  word  processing  and  other  computer 
capcUsilities  including  the  administrative  areas  will  be  updated  as 
necessary. 

4.  New  telephone  equipment  will  be  installed  including  new  cabling.  In 
fiscal  year  1992,  the  Court  performed  a  study  which  outlined  the 
necessary  equipment  that  would  meet  our  requirements  and  be 
compatible  with  the  Washington  Interagency  Telephone  System. 
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5.  Plans  are  being  made  to  install  network  cabling  concurrent  with  the 
telephone  cabling  to  prepare  for  the  computerized  local  area  network. 

6.  The  Court  continues  to  work  with  GSA  on  the  installation  and 
completion  of  the  chiller  system  for  the  Tax  Court  building.  GSA's 
contractor  is  presently  installing  and  testing  the  computerized 
energy  monitoring  control  system  that  operates  the  chiller  and 
associated  equipment. 
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nSCAL  YEAR  1994  BUDGET  REQUEST 

For  fiscal  year  1994,  the  Court's  budget  request  includes  the 
following: 

1.  The  fiscal  year  1994  budget  request  does  not  incorporate  or  make 
provisions  for  any  new  programs.  Rather,  the  amount  requested  for 
new  requirements  is  the  result  of  existing  regulations  or  programs. 
The  Court  will  have  one  judge  assuming  senior  status  which  will 
require  additional  funds  for  his  replacement  and  staff.  The  Court 
is  not  requesting  additional  personnel. 

2.  The  automated  docketing  systems  will  continue  to  be  modified  and 
refined  as  required  to  comply  with  legislative  changes.  The  Court 
will  install  a  network  system  within  the  judges'  chambers  which  will 
necessitate  the  replacement  of  the  present  personal  computers.  The 
remainder  of  the  Court's  request  is  simply  to  fund  the  normal  day- 
to-day  operations  of  processing  cases  from  the  time  of  filing  through 
trial  and  final  decision  as  well  as  funding  the  necessary  related 
matters  such  as  salary,  rent,  etc. 

3.  The  Court  will  continue  the  training  program  started  in  fiscal  year 
1986  for  the  Presidential ly  appointed  judges.  The  Court  has  found 
that  this  training  for  the  judges  and  other  staff  has  been  a  success. 
The  total  amount  requested  for  this  training  is  $19,000,  although 
much  less  is  usually  expended  each  fiscal  year.  The  Court  has  not 
requested  an  increase  in  this  aunount  since  the  inception  of  the 
judges  training  progreim. 
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SUMMARY  OF  HSCAL  YEAR  1994  BUDGET  REQUEST 

A  summary  of  the  fiscal  year  1994  funding  requirements  for  conducting 
the  Court's  activities  follows: 

ISll        ISll     Difference 

Positions 350         350  0 

Personnel  Compensation 

and  Benefits   ....   $19,366,000  $20,845,000   -t-$l,479,000 

other  costs  $13.069 .000  $14.505. 000   +S1.436.000 

Budget  Authority/ 

Appropriation  ....   $32,435,000  $35,350,000   +$2,915,000 

The  fiscal  year  1994  request  represents  an  Increase  of  $2,915,000 
over  the  fiscal  year  1993  requirements.  Changes  in  the  1994  program 
are  summarized  in  the  following: 

PROGRAM  CHANGES  AMOUNT 

Personnel  Compensation  and  Benefits; 

New  Requirements  $  262,000 

Pay  Adjustments   ....   326,000 

Other  Cost  Adjustments  187,000 

FY  1994  Pay  Raise 704,000 

Other  Objects; 

New  Requirements  1,139,000 

Other  Cost  Adjustments  297,000 

Total  Changes  $2,?;?.999 
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The  following  is  a  brief  description  of  the  above  listed 
changes : 

PERSONNEL  COMPENSATION  AND  BENEFITS  .......   $1.479.000 

New  Recmirements  (+S262.000) 

This  increase  of  $262,000  is  required  to  finance  the  salaries  and 
benefits  associated  with  the  appointment  of  one  new  judge  and  the 
additional  staff  personnel  which  will  be  required.  In  fiscal  year 
1994  one  judge  of  the  Court  will  assume  senior  status.  A  new  judge 
will  presumaibly  be  nominated  by  the  President  during  fiscal  year 
1994.  No  new  additional  positions  are  being  requested,  only  the 
necessary  funds  for  these  positions. 

Pay  Adjustments  (•fSaae.OOO) 

During  fiscal  year  1994,  $182,000  will  be  required  to  finance 
promotions  and  $144,000  will  be  required  for  within-grade  salary 
increases  for  employees  who  will  be  eligible  for  advancement  to 
the  next  step  in  salary  during  the  year. 

Other  Cost  Adjustments  (4S187.000) 

An  additional  $187,000  is  required  to  provide  for  increased 
personnel  related  benefits  such  as  social  security,  medicare, 
health  and  life  insurance,  retirement,  judges'  survivors  annuity 
fund,  and  thrift. 

TY   1994  Pay  Raise  (■t-S704.000) 

The  fiscal  year  1994  pay  raise  effective  in  January,  1994  will 
require  an  increase  of  $704,000.  These  estimates  do  not  reflect 
locality-based  pay  increases  scheduled  to  begin  in  fiscal  year 
1994. 


OTHER  OBJECTS  Si. 436. 000 

New  Requirements  (+S1.139.000) 

The  Court  will  require  $1,139,000  for  ADP  projects.  The 
automated  docketing  systems  will  continue  to  be  modified  and 
refined  as  required  to  comply  with  legislative  changes.  The 
Court  will  install  a  network  system  within  the  judges'  chambers 
which  will  necessitate  the  replacement  of  the  present  personal 
computers . 
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other  Cost  Adjustments  (■fS297.000) 

An  increase  in  the  euoount  of  $209,000  is  required  to  finance 
the  higher  rent  payments  to  GSA  due  to  increased  rates.  The 
Court  has  no  control  over  the  eunount  of  this  increase. 

An  increase  in  the  amount  of  $88,000  is  required  for  transportation 
and  subsistence  expenses  associated  with  the  appointment  of  a  new 
judge  and  continued  activities  as  budgeted  for  in  prior  years. 

As  required  by  Section  131(b)  of  the  Supplemental  Appropriation 
Act  of  1955,  as  amended  (31  U.S.C.  200(b)),  it  is  hereby  certified 
that  all  statements  of  obligations  reported  and  furnished  to  the 
Office  of  Management  and  Budget,  in  connection  with  this  request  of 
the  United  States  Tax  Court  for  proposed  appropriation  for  fiscal 
year  1994,  consist  of  valid  obligations  as  defined  in  Section  1311 
of  the  Act. 
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300 


Julj  1904.  Bureau  of  th9  Budgcc 
CIrailv  No.  A-II,  lUTiMd. 


UNITED  STATES  TAX  COURT 

SALARIES  A>fD  EXPENSES 

Program  and  Financing  (in  thousands  of  dollars) 


IdcndflCBtloD  ood* 


23-0100-0-1-752 


'»  92 


ProQram  by  activities! 

10.00  Total  obligations .........: 

Financinat 

2  5.00  Unobligated  balance 

lapsing 

40.00  Budget  authority 

(appropriation) 

Relation  of  obligations  to  outlays! 

71.00  Obligations  incurred,  net.. 

72.40  Obligated  balance, 

start  of  year 

74.40  Obligated  balance, 

end  of  year 

90.00    Outlays 


29,993 


2.057 


32,050 


29,993 

3,375 

-3.339 


30,029 


18 


(Ma 


(Ma 


I.  93 


32,435 


32,435 


32,435 

3,339 

-3.763 


32,011 


(MoaacHt:  S) 


"  -94 

MtUnftCe 


35,350 


35,350 


35,350 
3,763 

-3,763 


35,350 


(Mobs  cmc  U) 
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STANDAKO  rOltM   300 

loir  19H,  Barmu  of  Ui«  BudfM 
CtreaUr  No.  A-11.  lUTbMl. 
>oo- toi 


UNITED  STATES  TAX  COURT 

SALARIES  AND  EXPENSES 

Object  Oassification  (in  thoasands  of  dollars) 


ZdanciflGmtkia  ooda 


23-0100-0-1-752 


19  92 


i«  93 


u>  94 


i  ! 


1  ! 
I 

=  i 


Peraonnel  compensation; 

11.1   Full-time  permanent 

11.3  Other  than  full-time 

permanent 

11.5   Other  personnel  compensation 

11.9   Total  personnel  compenaation. . 

Personnel  benefits; 

12.1   Civilian  personnel 

benefits 

13.0   Benefits  for  former 

personnel 

21.0   Travel  and  transportation 

of  persons 

22.0  Transportation  of  things.... 

23 . 1  Rental  payments  to  GSA 

23.2  Rental  payments  to  others... 
24.0  Printing  and  reproduction... 

25.2  Other  services 

26.0  Supplies  and  materials 

31.0  Equipment 

99.9  Total  obligations 
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14,733 

82 
25 


14,840 

2,626 

1,221 

578 
66 

6,524 
581 
215 

2,078 
535 
729 


29,993 


15,197 

89 
26 


15,312 

2,800 

1,254 

924 
77 

7,473 
590 
216 

2,617 
580 
592 


32,435 


16,421 

90 
22_ 


(Mo 


(Ma 


16,538 

2,987 
1,320 

1,000 
89 

7,682 
590 
21S 

2,617 
742 

1.569 


35,350 
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STANDAIIO  rORM    306 

JalT  1968.  Bareaa  of  the  Badcet 

circular  No  A-11.  R.t1.«L                                UNITED  STATES  TAX  COURT 

SALARIES  AND  EXPENSES 

DETAIL  OF  PERMANENT  POSITIONS 

23-0100-0-1-752 

19    92 

actual 

19     93 
esttmate 

19    94 

estimate 

Judaea .    S 133 . 600 

28 

28 

29 

Poeitions  established  under  Section 

7443A,    IRC  of   1986,    as   amended: 

special   Trial   Judges,    $120,240 

14 

14 

14 

4 

4 

4 

GS-15    

11 
6 
37 
42 
50 
20 
38 
10 
20 
23 
20 
IS 

11 

8 

37 

42 

50 

20 

38 

9 

20 

23 

23 

12 

5 

11 

8 

37 

42 

50 

20 

37 

9 

20 

23 

23 

12 

5 

GS_14       

GS-13 

GS-12 

GS-11 

GS-10 

GS-09 

GS-08 

GS— 07       ••• 

GS-06 

GS-05    

GS-04 

GS-03 

5 

GS-02 

3 

4 

2 

4 

2 

4 

Unoraded .........•.•••■•••••••••••••- 

350 

350 

350 

Unfilled   positions,    end  of   year 

-31 

-5 

-5 

319 

345 

345 

20 

1 

(Mono  emat:  16.3) 

(Mono  cait :  4.9) 

>    (Uono  caat:  4.9) 

i 

1  Mono  caat :  4 ) 
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I^fDEPE^fDENT  COUNSEL 
INTRODUCTION 

This  fund  was  established  pursuant  to  Public  Law  99-514,  the  Tax 
Reform  Act  of  1986.   Congress  authorized  the  U.S.  Tax  Court  to 
collect  a  periodic  registration  fee  not  to  exceed  $30.00  per  year 
from  its  practitioners  and  to  use  such  fees  to  employ  independent 
counsel  to  pursue  disciplinary  matters  involving  practitioners 
admitted  to  practice  before  the  Court.   (26  U.S.C.  7475) 
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TAX  COURT  JUDGES  SURVIVORS  ANNUITY  FUND 
INTRODUCTION 

This  fund,  esteUsllshed  under  Title  26,  D.S.  Code,  section  7448,  is 
used  to  pay  survivorship  benefits  to  eligible  surviving  spouses  and 
dependent  children  of  deceased  judges  of  the  U.S.  Tax  Court. 
Participating  judges  pay  3.5%  of  their  salaries  or  retired  pay  into 
the  fund  to  cover  creditable  service  for  which  payment  is  required. 
Additional  funds,  subject  to  a  maximum  of  11%  of  the  participating 
judges  salaries,  are  provided,  as  needed,  through  the  annual 
appropriation  of  the  U.S.  Tax  Court. 

On  September  30,  1992,  25  judges  of  the  Court  were  participating  in 
the  fund,  and  5  eligible  widows  were  receiving  survivorship  annuity 
payments . 
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UNITED  STATES  TAX  COURT  TAX  COURT  JUDGES  SURVIVORS  ANNUITY  FUND 
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president's  budget  request 

Mr.  HoYER.  Do  you  know  whether  the  budget  request  you  are 
making  this  year  is  going  to  be  included  by  the  President  at  the 
requested  amount  of  $35.3  milHon  in  the  President's  budget? 

Judge  Hamblen.  It  is  included. 

FOREIGN  controlled  CORPORATIONS 

Mr.  HoYER.  Do  you  currently  have  jurisdiction  over  cases  involv- 
ing foreign  corporations  doing  business  in  the  United  States?  Are 
they  failing  to  pay  the  full  amount  of  taxes  due? 

Judge  Hamblen.  If  the  Internal  Revenue  Service  issues  a  notice 
of  deficiency  to  any  foreign — any  subsidiary  of  a  foreign  corpora- 
tion that  is  in  this  country,  we  would  have  jurisdiction  if  they  filed 
a  petition  in  this  court. 

Mr.  HoYER.  Judge,  this  is  a  very  controversial  issue,  as  you 
know.  Do  you  have  any  recent  cases  in  which  you  are  assessing  de- 
ficiencies? 

Judge  Hamblen.  Well,  we  have  had — I  have  a  list  somewhere,  I 
think,  of  some  of  the  cases  we  have.  I  have  15  cases  that  I  made  a 
list  of  to  bring  up  to  the  Committee.  Ten  of  them  are  foreign 
income  cases,  and  five  of  them  are  large  estate  tax  cases.  The  larg- 
est case  that  we  have  in  the  court  now  involves  Exxon  and  Texaco, 
and  they  consolidated  those  cases  and  Judge  Whitaker  has  heard 
one  part  of  those  cases.  The  deficiency  is  $6,535,479,167.  Then  they 
combine  that  with  the  Texaco  case  and  another  Exxon  issue,  it 
totals  about  $8.6  billion.  We  do  have  before  us  the  Yamaha  case 
which  I  believe  on  motion  of  the  parties  they  have  requested  that 
they  be  permitted  to  take  that  to  what  is  known  as  competent  au- 
thority. 

Competent  authority  is  established  by  treaties  between  the  sover- 
eign jurisdictions,  and  the  head  tax  people  of  each  of  those  sover- 
eigns get  together  and  try  to  resolve  it.  If  they  don't,  they  can  come 
back  and  our  court  rules  on  the  facts.  I  believe  the  Fujitsu  case,  if  I 
am  not  mistaken,  is  another  one  that  the  parties  have  moved  to 
take  that  to  competent  authority. 

Mr.  HoYER.  Now,  can  you  be  more  specific  on  who  is  the  "compe- 
tent authority"?  Who  do  they  go  to  actually?  Not  by  definition,  but 
who  are  they? 

Judge  Hamblen.  Well,  in  the  Internal  Revenue  Service  they 
have  an  Assistant  Commissioner  who  is  in  charge  of  that  and 
works  with  someone  in  the  Treasury  Department.  Then  in  the 
other  nations  it  would  be  someone  from  their  revenue  authority,  I 
suppose,  and  that  is  worked  out  by  treaty  between  the  nations. 
There  has  to  be  a  treaty  in  force  in  order  for  competent  authority. 

Mr.  Hoyer.  Is  there  a  treaty  between  ourselves  and  the  Japa- 
nese? 

Judge  Hamblen.  I  think  there  must  be,  Mr.  Chairman. 

Mr.  Hoyer.  Okay.  Now,  would  that  mean  that  the  treaty  would 
provide  how  each  country  would  treat  foreign  corporations  doing 
business  in  the  host  country? 

Judge  Hamblen.  I  don't  really  know  the  answer  to  that. 

Mr.  Hoyer.  The  President  has  discussed  holding — as  a  matter  of 
fact,  he  mentioned  in  his  State  of  the  Union  speech — foreign  corpo- 
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rations  to  a  standard  that  U.S.  corporations  doing  business  in  the 
United  States  are  held  to,  which  seems  fair. 

Mr.  Casazza.  This  may  be  overly  simplistic,  Mr.  Chairman,  but 
my  understanding  is  that  the  competent  authority  is  the  subject  of 
a  revenue  procedure  promulgated  by  Internal  Revenue  Service 
which  basically  says  if  this  country  and  another  country  have  en- 
tered into  a  tax  treaty  and  the  Internal  Revenue  Service  as  an 
agency  asserts  a  deficiency  against  a  foreign  corporation,  the  tax- 
payer can  request  the  assistance  of  competent  authority  on  a 
theory  that  the  treatment  by  the  Internal  Revenue  Service  may  be 
inconsistent  with  the  provisions  of  the  treaty.  That  is  basically  the 
concept  as  I  understand  it. 

If  the  case  is  before  us,  the  parties  have  the  right  or  at  least  the 
taxpayer  has  the  right  to  request  the  assistance  of  competent  au- 
thority. The  court  can  proceed  with  the  case  if  it  chooses  but  nor- 
mally we  defer  to  the  parties  who  have  jointly  requested  the  oppor- 
tunity to  see  whether  or  not  they  can  work  it  out. 

Judge  Hamblen.  But  we  do  retain  jurisdiction  in  those  cases  and 
try  to  put  deadlines  on  it  so  that — we  don't  have  any  jurisdiction 
over  the  sovereign,  but  we  just  can't  let  it  hang  around  in  the 
court's  inventory  forever,  Mr.  Chairman.  Judge  Gerber,  for  exam- 
ple, I  believe  required  some  sort  of  a  stipulation  and  a  time  limit  so 
that  if  they  hadn't  resolved  it  with  competent  authority  within 
that  designated  time  frame,  then  he  is  going  to  bring  them  back 
and  try  the  case  and  get  it  resolved. 

Mr.  HoYER.  So  that  ultimately  your  court  would  have  jurisdic- 
tion? 

Judge  Hamblen.  Yes,  sir. 

Mr.  Hoyer.  Even  though  you  have  deferred  to  competent  author- 
ity, that  is  more  a  comity  than  it  is  a  requirement. 

Judge  Hamblen.  Yes,  sir. 

Mr.  Hoyer.  Unless,  of  course,  another  court  would  decide  that 
there  was  a  conflict  between  the  treaty  and  the  domestic  law. 

Judge  Hamblen.  That  would  be  resolved,  I  think,  at  the  compe- 
tent authority  level  between  the  two  sovereigns,  and  if  they  can't 
do  it,  it  would  come  back  to  our  court. 

computer  network  system 

Mr.  Hoyer.  You  have  requested  $1.1  million  for  the  installation 
of  a  network  system  to  replace  personal  computers.  Can  you  ex- 
plain how  this  new  system  works  and  what  the  productivity  sav- 
ings will  be. 

Judge  Hamblen.  Mr.  Casazza  is  our  ADP  guru. 

Mr.  Casazza.  The  judges  have  had  personal  computers,  I  believe, 
five  years  this  coming  summer,  and  there  has  been  some  interest 
in  what  is  referred  to  as  a  LAN,  a  local  area  network  within  the 
chamber  of  a  particular  judge  whose  staff  may  include  two  law 
clerks,  and  perhaps  networking  the  entire  courthouse  in  Washing- 
ton. We  have  requested  these  funds  in  the  past,  and  quite  frankly, 
of  the  $2.9  million  increase  we  are  asking  for  this  year  over  last 
year,  I  believe  it  was  $2.9 

Mr.  Hoyer.  I  see  $1.1  here.  That  is  just  for  computers.  You  mean 
the  total  increase  of  $2,915  million. 
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Mr.  Casazza.  A  million  one  of  that  is  for  automation.  In  terms  of 
productivity,  it  would  help.  I  have  to  say  I  cannot  say  it  is  absolute- 
ly essential. 

Judge  Hamblen.  I  think  it  is  really  a  convenience  of  the  judges, 
and  I  would  have  to  agree  with  Mr.  Casazza  that  it  is  not  absolute- 
ly essential,  but  they  do  think  it  would  help  them  in  reducing  the 
time  from  the  time  of  trial  to  the  time  they  get  an  opinion  out.  In 
some  of  these  large  cases,  that  can  be  a  couple  of  years,  and 

Mr.  HoYER.  You  mean  from  the  conclusion  of  the  trial  to  the  is- 
suing of  the  opinion? 

Judge  Hamblen.  Yes,  sir.  The  records  are  so  large,  they  are  so 
voluminous,  like  I  say,  thousands  of  pages  of  transcript  and  hun- 
dreds, if  not  thousands,  of  pages  of  documentary  exhibits,  and  then 
the  law  is  complex,  and  you  have  all  these  experts'  reports.  I  am 
sure  you  gentlemen  deal  with  economics  all  the  time. 

Mr.  Hoyer.  Not  very  well. 

Judge  Hamblen.  Well,  neither  do  judges,  and  it  is  just  a  time- 
consuming  and  arduous  task  to  go  through  one  of  these  records  to 
find  your  facts  and  apply  the  law  to  it,  and  the  networking  would 
help  in  that  respect,  mostly  in  these  large  cases,  not  so  much  in  the 
small  every-day  cases. 

Mr.  Hoyer.  Judge,  though,  when  you  talk  about  convenience  as 
opposed  to  productivity,  you  are  talking  not  really  in  terms  of  pro- 
ductivity. If,  in  fact,  it  would  have  a  substantial  impact  on  reducing 
the  time  in  which,  or  the  timeliness  with  which,  an  opinion  could 
be  rendered  that  is  productivity.  I  get  the  feeling  that  this  may  be 
a  worthy  objective  but  you  are  not  too  sure  that  this  would  result. 

Judge  Hamblen.  You  are  quite  correct. 

administrative  costs 

Mr.  Hoyer.  All  right.  The  administration  and  the  Congress  have 
all  agreed  that  they  are  going  to  try  to  cut  3  percent  annually  over 
the  next  four  years  from  administrative  costs.  I  would  like  you  to, 
if  you  could,  tell  us  that  if  this  were  applied  uniformly,  what 
action  that  would  require  you  to  take  and  whether  there  would  be 
sustainable  or  adverse  consequences  it  might  have. 

The  reason  I  ask  that  clearly  is  we  are  in  a  time  when  the  Presi- 
dent and  the  Congress  have  both  indicated  we  are  trying  to  cut 
costs. 

Judge  Hamblen.  Yes. 

Mr.  Hoyer.  And  we  want  to  see  if  everybody  can  contribute  to 
that,  including  the  Congress,  but  we  want  to  do  it  based  upon  infor- 
mation, not  just  based  upon  arbitrary  application.  So  if  you  would 
submit  that  information  it  would  help. 

Judge  Hamblen.  We  will  so  do. 

[The  information  follows:] 

Administrative  Costs 

The  Court  has  already  taken  steps  in  the  present  fiscal  year  to  limit  administra- 
tive costs  by  eliminating  training  of  employees  which  we  do  not  believe  is  absolutely 
essential.  Furthermore,  the  Court  has  already  cancelled  it's  plans  to  hold  a  Judicial 
Conference  in  fiscal  year  1994. 

Mr.  Hoyer.  Thank  you,  gentlemen.  Mr.  Wolf. 
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PAY  FREEZE 


Mr.  Wolf.  Thank  you,  Mr.  Chairman.  I  have  a  couple  questions. 
Following  up  on  what  Mr.  Hoyer  said,  the  President  recommended 
the  other  night  a  pay  freeze.  Would  you  be  covered  by  that  pay 
freeze  as  a  judge? 

Judge  Hamblen.  We  are  paid  on  the  same  basis  that  a  United 
States  District  Court  Judge  is  paid. 

Mr.  Wolf.  So  you  would  not  be  covered  by  the  pay  freeze? 

Judge  Hamblen.  I  don't  think  we  would,  but  our  staff  would. 

Mr.  Wolf.  Do  you  think  the  judges  should  be  covered  if  your 
staff  is  covered? 

Judge  Hamblen.  I  haven't  even  thought  about  that,  Mr.  Wolf.  If 
my  staff  is  covered,  I  don't  mind  being  covered. 

Mr.  Wolf.  What  about  your  colleague,  what  do  you  think? 

Mr.  Casazza.  The  judges  should  comply.  Sure,  I  agree. 

Mr.  Wolf.  If  you  would  just  submit  it  for  the  record  and  just 
think  about  it,  if  the  Congress,  if  the  administration  is  successful  in 
its  pay  freeze,  if  you  could  just  submit  for  the  record  do  you  think 
judges  should  also  be  included  in  that. 

Judge  Hamblen.  Yes,  everyone  in  the  Federal  Government 
should.  It  is  the  President's  call. 

Mr.  Casazza.  I  believe  the  constitutional  impediment  to  freezing 
of  salaries  of  judges,  the  salaries  of  a  judge  cannot  be  diminished, 
and  I  am  not  quite  sure  what  the  law  provided  when  it  was  passed 
concerning  automatic  increases  in  future  years,  and  that  might  be 
one  of  the  problems. 

Mr.  Wolf.  They  were  frozen  before.  The  judges  weren't  frozen. 

Mr.  Hoyer.  Off  the  record. 

Back  on  the  record. 

Mr.  Wolf.  I  appreciate  your  comment.  I  have  some  reservations 
about  the  pay  freeze.  I  am  not  sure  how  it  comes  out.  If  it  does 
come  out  that  there  is  a  pay  freeze,  then  I  think  the  Congress 
ought  to  freeze  its  pay  and  I  think  the  judges  ought  to  freeze 
theirs,  so  I  appreciate  your  comment. 

TRANSFER  PRICING  CASES 

On  the  follow-up  on  the  other  question  Mr.  Hoyer  asked,  the 
committee  has  given  IRS  additional  funds  to  go  after  the  transfer 
of  pricing.  How  many  transfer  of  pricing  cases  do  you  have  now 
before  the  court? 

Judge  Hamblen.  I  read  into  the  record,  we  have  over  1,300,  I  be- 
lieve, cases  in  excess  of  a  million  dollars.  Now  how  many  of  those 
are  transfer  pricing  cases,  we  don't  know.  You  would  have  to  ask 
Mr.  Casazza.  There  is  one  of  the  reporting  services,  and  these  re- 
porting services  come  by  and  look  at  our  public  records  every  day 
and  any  petition  that  is  filed  in  our  court  is  a  public  record,  and 
they,  I  think,  BNA  or  one  of  the  services  prints  a  list  of  the  foreign 
source  income  cases  that  we  have. 

Mr.  Wolf.  Could  you  submit  that  for  the  record  and  find  out? 

Judge  Hamblen.  We  can  endeavor  to  do  that,  yes,  sir. 

[The  information  follows:] 
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FOREIGN  SOURCE  INCOMES  CASES 
PENDING  BEFORE  THE  U.S.  TAX  COURT 


Amoco 

Apple  Computer  Inc.  et  al . 

Aristrain  International 

Bonus  Wind  Turbine  Tech. 

Bowater  Inc. 

Center  Point  Consortium 

CenTra  Inc. 

Central  de  Gas  De  Chihuahua 

Chevron  Corp.  et  al. 

Cram,  Stephen  H.  et  al. 

Culnen,  Daniel  (Wedgewood  Assoc.) 

Daewoo  Int.  Corp. 

Devco  (J.  Babbitt)  et  al . 

Dobson  &  Johnson 

Eisenberg,  Calvin 

Exxon  Corp.  et  al . 

Fujitsu  America  Inc.  et  al . 

Halliburton  Co.  et  al . 

Harper  Group  Inc. 

Hitachi  America  Ltd.  et  al . 

Hospital  Corp.  of  America 

Intel  Corp. 

Investors  Leasing  Corp. 

KMC  Co. 

The  Manchester  Group 

Medieval  Show  Inc. 

Mobil  Corp. 

Naegele  Co.,  Inc. 

National  Semiconductor  et  al. 

Nestle  Foods  Corp.  et  al . 

Nippon  Miniature  Bearing  et  al . 

Old  DCL  Inc.  et  al . 

Perkin-Elmer  Corp. 

Rallis,  John 

Ralston  Purina  Co. 

Rollins,  John  W. 

S.C.  Johnson  &  Son  et  al . 

Seagate  Technology 

Sundstrand  Corp.  et  al . 

totes  Inc.  (B,  Phillips) 

Westward  International  et  al. 

Wireless  Communications  Co. 

Wheaton  Industries 

Wynn's  International  Inc. 

Yamaha  Motor  Corp,  et  al. 
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Mr.  Wolf.  Would  it  be  an  accurate  number,  do  you  think? 

Mr.  Casazza.  I  believe  it  would  be  approximately  75  to  80  pend- 
ing so-called  482  cases  at  the  present  time.  Since  last  year,  if  I 
recall  correctly,  you  inquired  as  to  how  many  of  these  cases  we  had 
decided  at  that  time. 

Mr.  Wolf.  Yes. 

Mr.  Casazza.  Since  last  year,  quite  frankly,  we  decided  one  case 
by  the  name  of  Westreco,  I  recall  it  was  decided  primarily  in  favor 
of  the  taxpayer;  is  that  correct? 

Judge  Hamblen.  That  was  Judge  Goffe. 

Mr.  Casazza.  In  another  case,  you  referred  to,  Mr.  Wolf,  the 
Yamaha  case,  which  was  pending,  is  a  case  which  has  been  re- 
ferred to  the  competent  authority  that  we  referred  to  earlier,  but 
that  has  been  the  only  activity  since  roughly  a  year  ago  in  terms  of 
disposition  of  that  type  of  case. 

Mr.  Wolf.  So  there  really  hasn't  been  very  much  activity  at  the 
court  on  this  issue? 

Mr.  Casazza.  Various  judges  have  cases,  but  they  are  in  various 
stages  of  preliminary  matters  right  now. 

Mr.  Wolf.  Excuse  me.  Judge. 

Judge  Hamblen.  I  was  going  to  say,  there  is  so  much  discovery 
in  these  cases,  the  government  just  cannot  in  the  examination 
process  obtain  all  the  information  that  it  needs  to  prepare  one  of 
these  cases  for  trial,  and  sometimes — in  the  Sunstrand  case  we 
wrestled  with  that  for  well  in  excess  of  a  year  trying  to  get  discov- 
ery resolved,  and  finally  I  just  had  to  put  a  time  limit  on  the  gov- 
ernment and  say,  look,  we  have  got  to  get  this  case  to  trial.  Well, 
when  we  did  it  was  a  three- week  trial,  a  voluminous  record  with  a 
286-page  findings  of  fact  and  opinion,  and  that  is  pretty  standard 
for  those  type  cases. 

It  takes  a  long  time  to  get  them  combat  ready,  and  the  govern- 
ment wants  to  prepare  as  good  a  case  as  it  can,  and  that  is  one 
reason  for  the  inordinate  amount  of  time  that  has  to  be  devoted  to 
these  big  cases. 

Mr.  Wolf.  Do  you  think  the  government  does  a  good  job?  Do  you 
think  the  lawyers  on  the  government  side  are  skilled  enough 
versus  the  lawyers  for  the  foreign  corporations? 

Judge  Hamblen.  In  the  Sunstrand  case  I  don't  think  they  were 
adequately  prepared,  and  that  was  because  they  changed  counsel 
in  the  middle  of  the  stream. 

Mr.  Wolf.  The  government  did. 

Judge  Hamblen.  The  government  did. 

Mr.  Wolf.  Who  was  the  counsel  for  the  defendant? 

Judge  Hamblen.  I  think  it  was  a  fellow  named  Reed  Huey  who,  I 
thought,  was  a  very  good  lawyer. 

Mr.  Wolf.  With  what  firm  is  that? 

Judge  Hamblen.  The  petitioner  is  the  taxpayer.  The  defendant  is 
the  Internal  Revenue  Service. 

Mr.  Wolf.  For  the  petitioner. 

Judge  Hamblen.  The  petitioner's  lawyer  was  John  Klotsche  with 
that  big  firm,  Baker  and  McKenzie. 
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FORMER  EMPLOYEES  WHO  ARGUE  CASES 

Mr.  Wolf.  Do  you  find  a  lot  of  former  IRS  officials  come  before 
you  to  practice  in  defense  of  these  foreign  corporations?  I  under- 
stand that  some  former  IRS  commissioners  have  been  retained. 
People  whose  job  it  was  to  collect  taxes  are  now  out  working  the 
other  side  of  the  street. 

Judge  Hamblen.  I  haven't  had  that  before  me.  I  am  sure  that 
maybe  some  of  them  have  been  before  some  of  the  other  judges. 

Mr.  Wolf.  Is  there  any  resources  that  we  should  give  the  IRS  to 
make  sure  that  it  can  go  head  to  head  with  these  other  big  firms, 
law  firms  that  are  working  for  the  corporations? 

Judge  Hamblen.  That  is  a  question  I  don't  know  how  to  answer. 
I  have  seen  very  good  lawyers  representing  the  government.  I 
would  love  to  have  had  them  in  my  law  firm  in  private  practice. 
Sometimes  I  do  think  that  the  government  is  outresourced  in  some 
of  these  cases.  The  taxpayers  will  have  better  expert  witnesses. 

Mr.  Wolf.  Because  they  can  pay  them  more? 

Judge  Hamblen.  That  doesn't  always  mean  they  are  better. 

Mr.  Wolf.  Well,  the  committee  gave  the  IRS  the  authority  last 
year  to  hire  outside  people.  They  were  hampered  up  until  that 
time. 

Judge  Hamblen.  I  don't  know  about  that,  sir,  whether  outside 
lawyers  would  help  or  hurt.  As  far  as  I  am  concerned,  the  lawyers 
I  have  seen  for  the  Internal  Revenue  Service  have  been  very  ade- 
quate, very  good.  Some  of  the  other  judges  might  have  another 
story  to  tell  you,  but  I  thought  Reed  Huey  did  as  fine  a  job  as  a 
lawyer  could  do  with  the  case  he  had  to  try,  and  I  commended  him 
for  it. 

Mr.  Wolf.  But  he  lost? 

Judge  Hamblen.  He  didn't  lose.  It  wasn't  that  much  of  a  case. 
They  didn't  have  that  much  of  a  case.  They  won  a  good  part  of  it. 

Mr.  Wolf.  Well,  I  think  you  are  going  to  have  to  face  this  issue.  I 
think  the  Clinton  administration  is  exactly  right  on  the  transfer  of 
pricing,  and  I  would  urge  the  court  to  begin  to  process  these  things 
a  little  bit  faster.  If  we  are  going  to  get  any  money — I  am  not  so 
sure  it  is  in  the  $40  billion  range.  It  may  be  in  the  $5  or  $6  billion 
range,  but  it  also  levels  the  playing  field  for  those  American  busi- 
nesses, and,  frankly,  the  Bush  administration  did  not  do  a  very 
good  job.  Treasury  was  negligent,  derelict  in  this  and  I  hope  the 
new  crew  over  there  will  be  better. 

I  would  like  to  urge  you  to  kind  of  look  at  this  and  get  back  to 
the  committee  to  see  what  you  think,  from  looking  at  your  perspec- 
tive, what  we  could  do  to  assist  the  IRS  in  these  types  of  cases,  the 
transfer  of  pricing.  As  an  observer  looking  at  it,  what  do  you  think 
we  could  do  to  help  IRS? 

Judge  Hamblen.  Mr.  Wolf,  I  think  there  is  going  to  be  a  new 
crew  over  at  Internal  Revenue  Service  and  I  think  one  of  the 
people  being  considered  as  Chief  Counsel  is  Professor  Thompson. 
He  is  from  UCLA.  I  know  Professor  Thompson.  He  is  an  exception- 
al person,  and  I  am  sure  he  will  do  an  outstanding  job  if  he  is  the 
one  who  is  selected  by  the  President  to  head  that  office  up. 

Mr.  Wolf.  I  hope  so,  too.  But  if  you  would  give  us  the  benefit  of 
your  thinking,  being  the  Chief  Judge,  and  if  you  would  poll  the 
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other  judges  to  see  what  this  committee  could  do  from  your  own 
perspective  what  help  we  could  be  to  the  IRS,  perhaps  not  more 
money,  perhaps  more  money,  perhaps  beefing  up  the  staff,  perhaps 
changing  the  law,  whatever  the  case  may  be,  to  give  the  Justice 
Department  and  to  give  the  IRS  and  to  give  the  government  a 
better  opportunity  than  perhaps  that  they  have.  My  sense  tells  me 
that  the  government  lawyers  are  at  a  disadvantage.  They  are  gen- 
erally younger,  less  experienced,  don't  have  the  resources.  You 
bring  us  some  of  the  larger  firms,  it  is  very,  very  difficult.  They  are 
up  against  people  that  they  just  don't  have  the  resources,  and  they 
end  up  losing,  and  they  get  discouraged. 

My  sense  also  tells  me  there  are  a  number  of  people  at  IRS  that 
are  being  hired  by  these  law  firms  that  are  going  in  and  pulling 
these  people  out,  the  best  people  that  IRS  has,  and  now  they  are 
going  out  and  crossing  the  other  side  and  defending  these  people 
almost  like  a  hired  gun,  if  you  will,  in  the  city.  Now  it  is  just  a 
feeling  I  have,  I  may  be  wrong,  but  I  would  like  to  have  your  sense 
of  what  we  in  the  committee  could  do  to  help  the  U.S.  Government 
to  collect  more  of  this. 

Judge  Hamblen.  Yes,  sir. 

COLLECTION  ACTIVITY 

Mr.  Wolf.  The  last  question  is  do  you  have  any  sense  of  how 
many  dollars  there  may  be  here  that  could  be  collected? 

Judge  Hamblen.  I  have  no  idea  at  all  because  it  depends  on  how 
the  case  resolves.  In  the  Exxon  case,  I  don't  know  what  is  going  to 
happen  there.  There  might  be  things  that  the  Internal  Revenue 
Service  will  come  up  in  the  way  of  legislative  recommendations 
that  the  Congress  can  consider  and  that  would  be  very  helpful  to 
resolve  some  of  the  problems  they  have  got  in  the  482  area.  They 
are  promulgating  or  they  are  at  least  considering  promulgating 
new  regulations. 

Mr.  Wolf.  Weren't  they  out  and  then  they  pulled  them  back? 

Judge  Hamblen.  Yes. 

Mr.  Wolf.  Why  did  they  pull  them  back? 

Judge  Hamblen.  I  have  no  idea.  Because  I  think  there  were  so 
many  objections. 

Mr.  Wolf.  Objections  by? 

Judge  Hamblen.  By  outside  people,  I  just  don't  know.  I  don't 
have  the  answer  to  that. 

Mr.  Wolf.  Because  they  were  too  tough  or  they  were  too  lenient? 

Judge  Hamblen.  I  haven't  examined  those  regulations  that  close- 
ly myself. 

Mr.  Wolf.  Was  it  your  sense  that  they  pulled  them  back — I  don't 
want  your  comment  as  to  why  you  think,  but  what  was  the  word 
out  on  the  street,  that  they  pulled  them  back  because  they  felt 
they  went  too  far  or  they  were  not  strong  enough? 

Judge  Hamblen.  I  think  the  people  that  you  should  ask  that 
question  to,  Mr.  Wolf,  would  be  the  people  in  Treasury  and  at  the 
Internal  Revenue  Service. 

Mr.  Wolf.  Aren't  they  gone  now? 

Judge  Hamblen.  No,  I  don't  think  so.  I  think  you  still  have 
people  in  tax  legislative  counsel  in  the  Treasury,  and  people  in  the 
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Internal  Revenue  Service,  career  people,  and  they  have  some  excel- 
lent people  over  there. 

Mr.  Wolf.  Was  it  your  sense  that  this  was  a  toughening  up 
or 

Judge  Hamblen.  I  think  that  is  what  they  were  trying  to  do. 
They  were  trying  to  get  it  where  they  could  resolve  things  better  at 
the  Appeals  Division.  They  settle  a  great  deal  of  these  482  cases.  If 
they  didn't,  I  don't  think  we  could  ever  get  them  resolved. 

DISPOSITION  TIMETABLE 

Mr.  Wolf.  The  last  question  is  how  long  does  a  case  like  this 
take  that  goes  through  the  courts?  What  would  be  a  normal  length 
of  time? 

Judge  Hamblen.  Would  you  say  that  again? 

Mr.  Wolf.  How  long  would  a  case  like  this  normally  take? 

Judge  Hamblen.  Let's  see.  The  Sundstrand  case,  the  years  I  had 
before  me  were  1979  and  1980.  Those  years  were  extended  by  waiv- 
ers to  the  statute  of  limitations  between  the  parties  for  a  number 
of  years  so  that  more  examination  and  exchange  of  information 
could  take  place.  I  would  have  to  go  back  and  look  at  the  record.  I 
can't  recall  it  now  exactly  when  the  petition  was  filed,  but  let's  say 
in  1987  or  1988,  and  the  case  finally  was  disposed  of  in,  I  think, 
1990  or  1991,  but  these  cases  are  time-consuming  and  resource-con- 
suming and  energy-consuming  because  anything  that  takes  any- 
where from  three  to  four  weeks  to  two  or  three  months  to  try,  you 
build  up  quite  a  record,  and  you  have  got  to  wait  for  parties  to 
brief  that,  and  with  that  kind  of  a  record  you  have  got  to  give  them 
adequate  time  to  brief  it,  and  the  briefs  look  like  volumes  of  an  en- 
cyclopedia, and  you  have  got  expert  reports  in  there,  too,  and  it 
just  takes  a  lot  of  labor  to  resolve  one  of  those  big  cases,  and  it  re- 
quires a  lot  of  work  with  law  clerks,  a  lot  of  work  by  the  judge. 
There  is  a  lot  of  work  in  managing  these  cases,  getting  them  up  to 
trial  through  the  discovery  stage,  but  there  has  to  be  a  limit  on  ev- 
erything, Mr.  Wolf,  and  sooner  or  later  you  have  got  to  get  people 
into  the  arena  and  let  them  fight  it  out,  and  a  judge  has  to  resolve 
it. 

Mr.  Wolf.  Thank  you,  Judge.  I  have  no  further  questions,  Mr. 
Chairman. 

Mr.  HoYER.  Thank  you.  Mr.  Visclosky. 

SENIOR  JUDGES 

Mr.  Visclosky.  Judge,  thank  you  very  much  for  your  appearance 
here  today.  Am  I  correct  in  understanding  that  there  are  a  number 
of  different  types  of  judges  we  are  talking  about.  Senior  judges, 
those  at  the  compensation  level  of  $133,000,  are  active  judges. 

Judge  Hamblen.  That  is  one. 

Mr.  Visclosky.  Then  you  have  senior  judges  on  recall. 

Judge  Hamblen.  Yes. 

Mr.  Visclosky.  Then  you  have  retired  judges  who  essentially  are 
not  part  of  the  positions  that  you  are  requesting  in  this  year's 
budget? 

Judge  Hamblen.  No,  for  the  retired  judges,  we  pay  them  out  of 
our  budget. 
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Mr.  ViscLOSKY.  Okay.  They  would  not  be  considered  part  of  your 
request  for  29  positions  in  1994? 

Judge  Hamblen.  No,  sir. 

Mr.  ViscLOSKY.  Okay.  Then  you  also  have  special  trial  judges. 

Judge  Hamblen.  Yes. 

Mr.  ViscLOSKY.  Last  year,  I  understand,  at  the  time  of  the  hearing 
there  were  19  active  judges,  there  were  nine  senior  judges  on  recall, 
and  there  were  seven  retired  judges. 

Judge  Hamblen.  Is  that  right,  Mr.  Casazza? 

Mr.  Casazza.  Last  year,  yes,  I  think  that  is  right.  I  am  trying  to 
pinpoint  the  exact  time  because  we  had  two  judges  added  in  No- 
vember. 

Mr.  ViscLOSKY.  Well,  I  was  going  to  get  around  to  November.  At 
the  time  of  the  hearing,  which  was  last  spring,  you  indicated  that 
in  1991  you  had  nine  senior  judges,  which  I  again  characterize 
senior  on  recall,  and  19  active  judges,  19  and  9.  Then  in  response  to 
its  add  a  term  figure  for  1992,  Judge  Nims  said — well,  I  will  get  to 
that  in  a  second.  Then  the  special  judges  you  had  14.  There  was  a 
line  of  questioning  relative  to  two  new  judges  who  were  to  be  ap- 
pointed last  year,  apparently  the  two  you  referred  to  in  November, 
because  two  judges  who  were  active  at  the  time  of  the  hearing 
were  going  to  go  senior  on  recall. 

I  then  asked  Judge  Nims — so  in  July,  apparently  this  case  in  No- 
vember, you  are  anticipating  19  active  judges  and  11  senior  on 
recall.  Judge  Nims  says  that  would  be  right.  Then  my  question, 
then  in  1993  you  are  anticipating  19  and  11,  and  he  said,  yes,  sir. 
Then  further  indicated  a  few  questions  down  that  they  had  14  spe- 
cial trial  judges.  Nineteen  and  11  is  30,  but  you  have  28  listed. 
Could  I  ask  what,  in  terms  of  judges  active,  senior,  on  recall  and 
retired,  that  picture  looks  like  today? 

Judge  Hamblen.  Mr.  Visclosky,  I  believe  we  have  19  active 
judges.  Two  of  the  11,  I  think.  Judge  Goffe  has  not  been — his  recall 
has  been  terminated,  so  one  of  those  11  has  been,  his  recall  has 
been  terminated. 

Mr.  Visclosky.  So  he  would  be  considered  retired? 

Judge  Hamblen.  He  is  retired.  I  don't  know  who  is  the  other  one. 

Mr.  Casazza.  Judge  Featherston  was  on  senior  status,  but  he  is 
now  in  retired  status. 

Mr.  Visclosky.  So  now  you  still  have  a  ratio  of  19  and  9,  and  you 
have  still  9  retired  judges? 

Judge  Hamblen.  Yes. 

SPECIAL  TRIAL  JUDGES 

Mr.  Visclosky.  Do  you  have  any  vacancies  in  terms  of  the  posi- 
tions you  enumerated  for  special  trial  judge  or  do  you  have  14 
slots? 

Judge  Hamblen.  We  have  14  slots. 

NEW  JUDGE 

Mr.  Visclosky.  You  indicated,  and  in  your  total  figures  it  is 
borne  out  that  you  are  not  asking  for  any  additional  personnel,  but 
you  are  asking  for  an  additional  senior  judge. 
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Judge  Hamblen.  No,  sir.  What  is  going  to  happen  is  we  will  have 
a  senior  judge  in  fiscal  year  1994.  He  is  going  to  retire.  He  becomes 
70  in  December,  Judge  Clapp  does,  and  he  will  go  into  senior  status 
at  that  time.  We  will  assume  the  President  will  appoint  a  judge  to 
replace  him  who  will  come  on  the  court  as  an  active  judge,  so  we 
will  keep  our  19. 

Mr.  ViscLOSKY.  That  position  would  be  authorized,  but  it  would 
not  be  mandated? 

Judge  Hamblen.  It  is  up  to  the  President. 

Mr.  ViscLOSKY.  So  it  is  a  discretionary  appointment? 

Judge  Hamblen.  Yes. 

Mr.  Visclosky.  And  the  President  has  not  sent  to  the  Senate  a 
nomination  for  that  because  at  this  time  there  is  no  vacancy? 

Judge  Hamblen.  Yes. 

DESCRIPTION  OF  JUDGES 

Mr.  Visclosky.  Could  I  ask  for  a  general  description  of  the  differ- 
ence in  the  activities  of  the  special  trial  judges  and  active  and 
senior  on-call  judges,  their  compensation  level  and  their  status? 
What  is  the  differentiation? 

Judge  Hamblen.  The  special  trial  judges  serve  at  the  pleasure  of 
the  chief  judge.  We  have  some  really  fine  people  over  there,  excep- 
tional, talented,  very  well-talented  people,  but  they  handle  most  of 
what  we  call  our  S  cases.  There  are  certain  cases  that  if  a  taxpayer 
elects,  if  he  has  not  much  in  dispute,  he  can  designate  his  case  to 
be  an  S  case,  and  that  automatically  is  referred  to  a  special  trial 
judge.  They  sit  in  places  like  North  Dakota  and  places  we  generally 
don't  sit  in,  as  well  as  New  York  City  and  Los  Angeles,  but  they 
handle  these  S  cases  sort  of  like  a  people's  court,  like  Judge 
Wapner.  That  is  the  way  they  handle  it.  They  can  give  more — they 
can  be  a  little  bit  more  relaxed  with  the  rules  of  evidence  and  the 
procedural  requirements  in  that  court,  these  special  trial  judges 
can,  than  we  can  in  a  regular  case. 

Mr.  Visclosky.  So  the  differentiation  in  terms  of  cases  is  the 
type  of  case,  the  case  you  would  differentiate  as  an  S  case. 

Judge  Hamblen.  Generally.  Now  we  can  assign  some  cases  to 
them.  For  example,  during  the  tax  shelter  era,  when  we  had  those 
84,000  cases  on  the  docket,  I  would  expect  at  least  50  percent  of 
those  cases  were  shelter  cases  or  more,  and  we  decided  a  great 
number  of  those  cases  through  test  cases,  which  we  figured  would 
establish  such  a  body  of  law  that  we  can  now  clean  up  those  shel- 
ter cases,  let  the  special  trial  judges  help  clean  those  up,  show 
cause  orders,  and  even  with  the  trial  of  some  of  the  cases  where 
the  people  won't  agree  to  be  bound  by  the  precedent  that  we  have 
out  there,  and  they  do  a  good  job  with  it. 

workload 

Mr.  Visclosky.  Judge,  in  your  testimony  on  page  5,  you  indicate 
the  workload,  and  you  differentiate  the  workload  relative  to  regu- 
lar and  small  tax  cases.  Are  the  small  tax  cases  the  S  cases? 

Judge  Hamblen.  Yes,  sir. 
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NEW  JUDGE 

Mr.  ViscLOSKY.  If  a  judge  was  not  appointed  later  this  year,  do 
you  have  an  estimate  as  to  how  much  we  could  save? 

Judge  Hamblen.  Well,  you  have  got  his  salary  and  his  staff,  and 
then  there  is  subsistence  that  has  been  enacted  by  Congress.  Let's 
say  if  we  got  a  judge  from  Indiana,  the  government  would  pay  his 
moving  expenses  to  Washington  because  he  is  required  to  live  here. 
We  would  have  that,  then  whatever  amount  of  travel  he  would 
have  in  going  out  and  riding  the  circuit  like  the  other  judges  do. 

FISCAL  year  1983  JUDGES 

Mr.  ViscLOSKY.  Judge,  finally,  for  the  record,  on  page  4  you  indi- 
cate what  the  case  filings  were.  How  many  were  open  and  how 
many  were  disposed  on  an  annual  basis  at  the  beginning  of  1983? 
Could  you  again,  for  the  record,  indicate  to  us  how  many  active 
judges  there  were  for  1983,  senior  judges  on  recall,  and  how  many 
special  trial  judges  there  were,  again  for  the  record? 

Judge  Hamblen.  In  1983.  Mr.  Visclosky,  I  don't  have  that  infor- 
mation. 

Mr.  Visclosky.  No,  for  the  record. 

Mr.  Casazza.  We  can  get  it. 

Judge  Hamblen.  We  will  furnish  that  for  the  record.  Could  we 
furnish  that  to  you? 

Mr.  Visclosky.  That  is  all  I  am  asking. 

Judge  Hamblen.  We  will  be  glad  to. 

[The  information  follows:] 

Caseload  and  Judges 

The  Court  closed  24,204  cases  during  the  fiscal  year  1982  and  at  the  end  of  that 
fiscal  year  there  were  52,773  pending  cases.  In  fiscal  year  1983  there  were  19  active 
judges,  6  senior  judges  on  recall  and  14  special  trial  judges. 

Mr.  Visclosky.  Thank  you,  Mr.  Chairman. 
Mr.  Hoyer.  Mr.  Darden. 

CASES  ON  appeal 

Mr.  Darden.  Judge,  good  to  have  you  here  today.  Hearing  you 
commend  a  lawyer  awhile  ago  about  his  presentation  before  the 
court  and  ruling  against  him  reminds  me  of  our  congressional 
equivalent  which  is  to  congratulate  a  colleague  on  giving  a  great 
speech  and  vote  against  him.  I  guess  the  same  thing  is  true  here. 

A  couple  of  questions  I  want  to  ask.  First  of  all,  I  have  been  out 
of  the  tax  practice  of  law  a  long  time.  The  appeals  from  the  Tax 
Court  go  to  what? 

Judge  Hamblen.  They  go  to  the  Circuit  Court  where  individuals 
and  corporations  reside.  In  Tennessee  individuals  would  go  to  the 
Sixth  Circuit.  If  you  lived  out  in  California  you  would  go  to  the 
Ninth  Circuit.  If  you  lived  in  Texas  you  would  go  to  the  Fifth  Cir- 
cuit. 

Mr.  Darden.  What  percentage  of  the  cases  from  Tax  Court  are 
further  appealed  to  another  level? 

Judge  Hamblen.  Not  too  many.  We  have  about  a  90  percent  win- 
ning record  up  in  those  courts  of  appeal.  Do  you  know  how  many 
are  appealed,  Mr.  Casazza? 
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Mr.  Casazza.  I  believe  we  have  at  any  given  time  several  hun- 
dred cases  on  appeal,  and  our  present  inventory  of  pending  cases  is 
approximately  43,  44,000,  I  believe. 

ELECTION  OF  CHIEF  JUDGE 

Mr.  Darden.  Are  you  appointed  as  chief  judge  or  as  judge,  then 
you  become  chief  judge  due  to  your  term  of  service? 

Judge  Hamblen.  It  is  an  elective  process,  Mr.  Darden.  I  was 
elected  by  my  colleagues. 

Mr.  Darden.  By  your  colleagues.  Your  appointment  is  to  the 
court,  then  you  are  elected  by  your  colleagues. 

Judge  Hamblen.  Yes,  sir. 

Mr.  Darden.  Very  well.  Well,  that  is  all  I  have  to  say.  Give 
Judge  Wells  my  regards. 

Judge  Hamblen.  I  certainly  shall. 

Mr.  Darden.  When  he  was  a  law  student,  I  was  a  district  attor- 
ney in  a  neighboring  circuit.  He  interned  in  our  office. 

Judge  Hamblen.  Well,  that  is  great. 

CASE  inventory 

Mr.  HoYER.  Judge,  in  1992  the  number  of  cases  filed  increased  by 
2  percent,  and  yet  you  were  able  to  reduce  the  backlog  in  your 
cases  by  8  percent.  How  did  you  achieve  that? 

Judge  Hamblen.  Well,  a  good  settlement  rate  always  helps,  and 
then  we  have  gotten  help  from  the  Congress  on  the  TEFRA  part- 
nership proceedings  you  enacted  up  here  in  1986.  There  could  be  a 
partnership  with  100  partners,  and  as  far  as  the  partnership  tax 
matters  are  concerned,  that  is  litigated  in  a  single  proceeding 
under  the  partnership  name,  and  that  could  cover  a  myriad  of 
cases  below  that,  and  there  could  be  several  cases  below  that.  That 
is  one  thing  that  has  helped. 

Another  thing  that  has  helped  is  the  fact  that  you  authorized  us 
to  impose  sanctions  on  frivolous  petitions  and  statements  and  posi- 
tions that  people  take,  and  that  has  helped  to  cut  down  on  the  tax 
protestor  onslaught  that  we  had  for  a  while.  Whether  that  is  going 
to  help  when  you  consider  hard  economic  times,  I  don't  know. 

Mr.  Hoyer.  What  are  the  sanctions  which  were  authorized? 

Judge  Hamblen.  Well,  we  can — for  one,  we  can  award  attorneys 
fees  to. 

Mr.  Hoyer.  The  responding  party? 

Judge  Hamblen.  The  responding  party,  and  we  can  also  put  a 
penalty  on  taxpayers  for  frivolous  petitions,  up  to  $25,000.  It  is  like  a 
fine. 

assignment  of  cases 

Mr.  Hoyer.  You  mentioned  you  have  some  very  large  cases.  Are 
these  cases  specifically  assigned  by  expertise  or  experience  of  the 
judges  or  are  they  just  assigned  in  some  sort  of  a  rote  assignment 
process? 

Judge  Hamblen.  Mr.  Chairman,  how  we  do  that  is  generally,  we 
have  asked  people  who  filed  big  cases,  and  we  put  out  a  notice  to 
this  effect,  when  a  large  case  is  filed  in  the  court,  especially  in  the 
foreign  source  area,  we  ask  them  to  request  assignment  of  that 
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case  to  a  judge  so  that  the  judge  can  get  on  it,  get  it  rolling,  get 
discovery  started,  and  bring  it  on  the  way  to  be  culminated.  In  the 
assignment  process  we  look  around  to  see  who  we  think  can  give  it 
the  best  attention  the  quickest.  We  tend  to  think  that  all  of  our 
judges  are  pretty  equal  as  far  as  expertise  is  concerned,  although 
in  some  instances  you  have  people  who  worked  maybe  in  one  area 
like  taxation  of  insurance  companies  while  they  have  been  in  prac- 
tice, other  people  that  had  the  broad  range  of  experience,  former 
Internal  Revenue  Service  people,  Department  of  Justice  people, 
people  who  came  from  small  areas  like  I  did,  and  then  we — but  we 
find  that  whoever  takes  it,  they  are  about  as  good  on  these  cases  as 
any  other  judge. 

Mr.  HoYER.  So  essentially  your  main  interest  is  in  who  can  proc- 
ess it  as  quickly  as  possible. 

Judge  Hamblen.  Yes,  sir. 

Mr.  HoYER.  So  that  you  wouldn't  double  up  on  giving  one  judge 
two  big  cases?  You  would  try  to  spread  it  out  more  like  workload? 

Judge  Hamblen.  Yes,  sir. 

DISPOSITION  OF  CASES 

Mr.  HoYER.  In  your  projections  you  have  not  projected  an  in- 
crease in  the  number  of  cases  disposed  of  from  1992  to  1993  when 
historically  you  have  been  able  to  achieve  that  result.  Why  is  that? 

Judge  Hamblen.  Could  you  state  that  question  again. 

Mr.  HoYER.  Yes.  Why  have  you  not  projected  an  increase  in  the 
number  of  cases  disposed  of  from  1992  to  1993  when  historically 
you  have  shown  an  increase  in  the  cases  disposed  of? 

Judge  Hamblen.  I  will  let  Mr.  Casazza  answer  that.  He  put  these 
figures  together. 

Mr.  Casazza.  During  the  tax  shelter  era  when  we  had  the  ap- 
proximately 85,000  cases  pending,  closings  of  that  type  of  case  were 
very  numerous.  We  are  reaching  a  point  now  where  the  shelter 
case  is  not  around  anymore,  and  I  don't  anticipate  with  the  filings 
running  approximately  30,000  that  there  will  continue  to  be  a  large 
number  of  closings. 

What  we  want  to  do,  obviously,  is  not  run  in  the  red  and  close 
more  than  are  filed,  but  I  don't  think  there  will  be  a  substantial 
difference  as  there  has  been  in  prior  years. 

Mr.  HoYER.  So  you  will  stay  even  in  terms  of  inventory.  You  al- 
luded to  this  in  saying  that  90  percent  were  sustained  on  appeal, 
but  how  many  Tax  Court  decisions  were  appealed?  Do  you  have 
that  or  you  can  submit  it  for  the  record? 

Judge  Hamblen.  We  could  submit  that  for  the  record. 

Mr.  Casazza.  A  couple  hundred,  Mr.  Chairman,  but  I  would 
rather  submit  the  exact  figure. 

[The  information  follows:] 

Cases  Appealed 

During  fiscal  year  1992,  324  cases  were  appealed,  of  which  7  percent  or  18  cases 
were  reversed.  For  your  information,  the  reversal  rate  over  a  10  year  period,  1983 
through  1992  was  7  percent 
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Mr.  HoYER.  Then  if  you  could  provide  the  disposition  of  the 
appeal,  which  would  give  us — you  say  it  is  about  90  percent  sus- 
tained? 

Judge  Hamblen.  Yes. 

Mr.  HoYER.  Now,  do  you  monitor  those  statistics  by  individual 
judges? 

Judge  Hamblen.  Yes,  sir,  I  think  we  do,  don't  we?  On  appeal? 
Where  a  case  is  on  appeal,  yes,  we  would  do  that. 

Mr.  HoYER.  So  you  would  be  able  to  say  that  judge  A,  for  in- 
stance, has  had  100  percent  sustained,  while  judge  B  has  had  50 
percent  overruled  or  something. 

Judge  Hamblen.  I  doubt  if  any  of  them  would  be  100  percent. 

CASELOAD  management 

Mr.  Hoyer.  In  your  case  load  management,  and  your  assignment 
of  cases  to  judges,  presumably  your  objective  is,  as  you  have  ex- 
pressed it,  to  equalize  the  case  loads. 

Judge  Hamblen.  Yes,  sir. 

Mr.  Hoyer.  Do  you  have  a  way  of  measuring  that? 

Judge  Hamblen.  Yes,  sir,  because  we  know  just  about  what  each 
judge  has  in  his  inventory,  and  we  know  especially  if  he  has  got 
one  of  these  jumbo  cases,  and  the  jumbo  cases  he  might  have, 
might  not  be  a  482  case.  It  could  be  an  estate  tax  case.  I  think  the 
Firestone  case  is — they  are  close  to  a  billion  dollar  cases,  over  $500 
million,  and  that  is  estate  tax.  There  was  a  case  Judge  Williams 
had  that  involved  Newhouse,  the  estate  of  Newhouse.  That  started 
out  over  a  billion  dollars,  so  some  of  these  estate  tax  cases  are  very 
large  and  very  difficult  to  try. 

Mr.  Casazza.  Mr.  Chairman,  97  percent  of  our  cases  are  under  a 
million  dollars. 

Mr.  Hoyer.  Ninety-seven  percent? 

Judge  Hamblen.  Ninety-seven  percent  are  under  a  million.  That 
is  the  inordinate  thing.  It  is  these  big  cases,  2  or  3  percent  of  our 
inventory  takes  up  the  great  bulk  of  the  dollar  amount  that  is  in- 
volved in  the  court.  It  is  either  estate  tax  generally  or  foreign- 
source  income  case. 

Mr.  Hoyer.  If  you  assess  that  number  not  by  taxpayer  but  by 
money  at  stake,  however,  you  would  probably  get  a  pretty  even  dis- 
tribution? In  other  words,  if  you  got  a  case  that  is  a  lot  of  money, 
you  spend  a  lot  of  time  on  it,  so  your  time  applied  to  money  would 
be  much  more  even  than  your  time  applied  to  numbers  of  cases. 

Judge  Hamblen.  Generally  that  is  true,  but  I  will  never  forget  a 
little  case  I  had  out  in  Iowa  that  involved  a  pig  farm.  It  was  one  of 
the  most  complicated  cases  I  ever  ran  into  because  he  was  leasing 
his  herd  to  his  corporation,  and  the  inventory  problems  and  how  he 
paid  rent  to  the  corporation  is  a  very  challenging  case.  It  took  a 
little  while  to  figure  it  out,  so  you  can  never  tell.  Some  of  the  small 
cases  can  be  very  tough,  but  they  don't  take  anj^where  near  the 
time  that  the  large  cases  do. 

GOVERNMENT  RECOVERY  RATE 

Mr.  Hoyer.  Do  you  have  statistics.  Judge,  or  Mr.  Casazza,  on 
your  findings  as  it  relates  to  the  taxpayer  versus  the  IRS?  You 
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have  those?  Could  you  submit  those  for  the  record?  Are  they  in 
your  presentation  in  the  blue  book? 

Mr.  Casazza.  They  are  here.  We  could  submit  them  in  terms  of 
category  of  closing,  whether  they  settled.  If  I  understand  you  cor- 
rectly, you  would  also  like  to  know  the  won-lost  record. 

Mr.  HoYER.  Yes.  Do  you  know  off  the  top  of  your  head  about 
what  that  is  percentage-wise,  service  versus  the  taxpayer? 

Mr.  Casazza.  As  Chief  Judge  Hamblen  knows,  probably  85  per- 
cent of  the  cases  closed  are  closed  by  virtue  of,  your  term,  compro- 
mise, what  we  refer  to  as  settlement.  The  remaining  cases  which 
are  tried  go  to  opinion.  Very  few  cases  are  won  entirely  by  the  gov- 
ernment or  by  the  taxpayer.  The  bulk  of  the  cases  which  go  to  trial 
and  opinion  are  resolved  under  what  we  refer  to  as  Rule  155  which 
basically  means  if  there  were  three  issues  in  the  case  and  the  gov- 
ernment won  one  and  the  taxpayer  two,  the  ultimate  decision 
would  reflect  some  dollars  on  both  sides. 

Unfortunately  we  do  not  keep  statistics  with  respect  to  actual 
dollars.  If  you  had  hypothetical  issues  in  a  case  and  issue  one  in- 
volved a  thousand  dollars  and  issue  two  and  three  involved  $50 
each,  if  one  side  won  a  thousand-dollar  issue  and  the  other  side 
won  the  two  other  issues,  we  would  refer  to  that  as  split,  so  to 
speak,  but  as  a  practical  matter,  the  big  dollars  were  in  my  hypo- 
thetical issue  one,  so  it  is  somewhat  misleading  when  we  say  to  you 
that  80  percent  of  the  cases  were  a  result  of  a  split  decision  because 
so  much  more  would  have  to  go  into  analyzing  it  by  issue.  We  just 
don't  do  it. 

IRS  ENFORCEMENT 

Mr.  HoYER.  Judge,  you  were  in  private  practice  for  some  period 
of  time. 

Judge  Hamblen.  Yes. 

Mr.  HoYER.  Based  upon  your  service  now  on  the  court,  how  do 
you  believe  IRS  is  treating  the  American  taxpayer  from  your  per- 
spective on  the  court? 

Judge  Hamblen.  You  know,  as  a  tax  lawyer,  I  went  down  to 
Lynchburg.  I  had  been  a  law  clerk  to  Judge  Atkins  on  this  court.  I 
never  had  too  many  problems  with  the  Internal  Revenue  Service, 
and  I  did  it  all.  I  did  criminal  tax.  I  did  controversy.  I  did  an  awful 
lot  of  planning  and  transaction  work,  and  I  used  to  take  cases  to 
the  Appeals  Division  and  get  what  I  thought  were  very,  very  fair 
results.  I  think  that  can  still  happen. 

I  have  been  up  here  for  ten  years,  almost  11,  but  as  a  country 
lawyer,  I  used  to  come  up  here  and  ask  for  rulings  on  complicated 
acquisitive  or  dispositive  transactions  and  get  pretty  fair  treat- 
ment, I  thought.  I  think  one  thing  in  dealing  with  anyone  is  your 
attitude  in  going  to  them,  but  I  never  haa  any  real  problem  with 
the  Internal  Revenue  Service  in  practice,  but  I  also  did  my  home- 
work. I  think  a  lot  of  times  people  might  complain  because  maybe 
they  haven't  done  their  homework,  and  maybe  that  is  a  problem. 

Mr.  HoYER.  But  basically  from  your  review  at  this  point  in 
time — you  have  closed  thousands  of  cases,  most  of  which  are  rela- 
tively small  cases — and  your  feeling  is  that  IRS  is  giving  fair  treat- 
ment to  the  tax-paying  public? 
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Judge  Hamblen.  I  think  they  are  trying  from  what  I  have  seen.  I 
don't  think  they  could  settle  the  number  of  cases  that  they  do  if 
they  didn't  do  that.  Like  I  say,  a  great  multitude  and  majority  of 
cases  are  settled,  but  I  think  probably  where  some  of  the  problems 
come  in  with  the  Internal  Revenue  Service  might  be  in  the  collec- 
tion area  from  what  I  understand,  but  that  is  just  from  what  I  un- 
derstand. I  don't  know  that.  I  never  even  had  any  problems  with 
collections  before  when  I  was  in  practice.  I  could  usually  work  out 
things  with  them,  but  again  then  I  practiced  in  a  small  town,  and  I 
had  an  awful  lot  of  tax  work,  but  I  didn't  have  many  problems 
with  the  government.  I  am  sure  that  some  people  do.  I  am  sure 
that  some  people  do,  especially  in  the  larger  metropolitan  areas, 
but  I  am  just  talking  from  a  personal  experience,  Mr.  Chairman.  I 
haven't  had  that  problem. 

CONCLUSION 

Mr.  HoYER.  Any  other  questions?  Judge,  thank  you  very  much. 
Mr.  Istook  had  a  question  he  wanted  to  submit  for  the  record.  So 
we  will  submit  those  to  you. 

[Questions  and  answers  for  the  record  follow:] 
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UNITED  STATES  TAX  COURT 

QUESTIONS  FOR  THE  RECORD  FROM  CONGRESSMAN  ISTOOK 

CASELOAD  BREAKDOWN 

Mr.  ISTOOK.   Your  budget  document  (page  10)  indicates  that 
97%  of  the  Tax  Court's  caseload  involves  cases  with  less  that  $1 
million  at  issue,  but  these  cases  only  affect  7%  of  the  total  tax 
dollars  at  issue  before  your  court.   Can  you  provide  us  with  a 
breakdown  of  these  under  $1  million  cases,  into  smaller  brackets 
(examples:   under  $100,000;  $100,000  -  $250,000,  etc.)   by  number 
of  cases  and  aggregate  dollar  totals? 

Chief  Judge  HAMBLEN.   The  breakdown  is  as  follows: 

DOLLAR  AMOUNT  CASES  AGGREGATE  AMOUNT 

$       0  -  100,000  35,405  $606,980,000 

100,000  -  250,000  3,135  493,815,000 

250,000  -  500,000  1,395  489,000,000 

500,000  -  750,000  555  342,000,000 

750,000  -  1,000,000  331  285,000,000 

JURISDICTION 


Mr.  ISTOOK.  Also,  might  it  be  cost-effective  (as  well  as 
popular  with  taxpayers)  if  the  jurisdictions  were  changed,  so 
that  smaller  tax  disputes  (perhaps  those  with  under  $100,000  at 
issue)  could  be  resolved  via  district  court  jury  trials,  even 
without  prior  payment  of  the  tax  by  the  taxpayer?  Would  that 
also  permit  the  Tax  Court  to  focus  on  the  more  complex  cases, 
where  more  tax  revenue  is  at  stake? 

Chief  Judge  HAMBLEN.   The  processing  of  the  "smaller  case", 
i.e.  those  involving  $100,000  or  less,  does  not  constitute  an 
unreasonable  drain  on  the  Court's  resources.   We  believe  we  are 
able  to  dispose  of  these  cases  promptly.   Furthermore,  any  shift 
of  more  cases  to  what  is  apparently  an  overburdened  federal  court 
trial  system  may  not  be  in  the  best  interests  of  the  district 
courts  or  the  litigants.   I  believe  it  preferable  to  continue  the 
intent  of  Congress  that  district  courts  handle  all  refund  suits. 


Tuesday,  February  23,  1993. 
NATIONAL  ARCHIVES  AND  RECORDS  ADMINISTRATION 

WITNESSES 

RAYMOND   A.    MOSLEY,   ACTING    DEPUTY    ARCHIVIST   OF   THE    UNITED 
STATES 

JAMES  C.  MEGRONIGLE,  ASSISTANT  ARCHIVIST  FOR  MANAGEMENT  AND 
ADMINISTRATION 

DAVID  M.  MILLANE,  DIRECTOR,  BUDGET  AND  FINANCE  DIVISION 

Opening  Remarks 

Mr.  Hoyer.  The  Committee  will  come  to  order.  We  will  now  hear 
from  the  National  Archives  and  Records  Administration.  Mr. 
Mosley,  we  appreciate  your  being  with  us. 

Opening  Statement 

Mr.  Mosley.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  am 
pleased  to  have  this  opportunity  to  appear  before  the  committee 
today.  I  have  with  me  today  Mr.  Jim  Megronigle,  who  is  the  Assist- 
ant Archivist  for  Management  and  Administration.  With  your  per- 
mission I  would  like  to  submit  Dr.  Wilson's  formal  statement  for 
the  record  and  to  summarize  my  statement. 

At  this  time  I  would  like  to  make  five  comments.  First,  Dr. 
Wilson,  the  Archivist  of  the  United  States,  was,  of  course,  sched- 
uled to  appear  today  but  is  unable  to  be  here.  As  you  know,  he  has 
resigned  as  Archivist  of  the  United  States,  effective  March  31, 
1993.  He  wanted  me  to  express  to  the  Committee  his  appreciation 
and  thanks  for  the  support  of  the  Committee  for  the  National  Ar- 
chives during  his  five-year  tenure  as  Archivist.  Without  your  help, 
we  would  not  have  a  new  archives  facility  located  in  College  Park, 
Maryland,  and  our  accomplishments  would  not  be  as  far-reaching 
as  they  have  been. 

Second,  Mr.  Chairman,  we  would  like  to  extend  our  congratula- 
tions to  you  in  assuming  the  Chairmanship  of  this  Subcommittee.  I 
assure  you  that  you  will  have  the  fullest  cooperation  of  the  Nation- 
al Archives  and  our  staff  in  working  with  you  and  your  staff  in 
meeting  the  important  budget  and  financial  challenges  we  are 
facing. 

Third,  I  would  like  to  address  our  strategic  planning  efforts.  Be- 
ginning last  summer,  Dr.  Wilson  initiated  strategic  planning  for 
the  National  Archives.  Our  purpose  is  to  reevaluate  the  National 
Archives'  mission,  operating  principles,  and  priorities  in  order  to 
concentrate  on  future  directions  and  initiatives  over  the  long  term. 
Clearly,  we  are  renewing  our  commitment  of  service  and  leader- 
ship to  the  Federal  Government  and  the  American  people  and  are 
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defining  our  expectations  for  the  National  Archives  as  we  prepare 
for  the  21st  Century. 

The  planning  process  encompasses  all  the  major  functions  and 
activities  of  the  agency.  Our  goal  is  a  model  strategic  plan  with  a 
carefully  thought  through  mission  statement  and  a  set  of  principles 
and  fundamental  values  for  the  National  Archives  as  an  institu- 
tion. We  intend  to  integrate  these  with  our  budget  and  personnel 
planning  and  allocation  mechanisms.  I  think  we  have  done  that, 
and  I  would  like  to  provide  to  you  and  to  the  Committee  a  copy  of 
the  plan. 

The  six  areas  we  intend  to  emphasize  are,  first,  quality  service  to 
the  Federal  Government  and  the  American  people;  second,  strong 
leadership  in  the  archival,  records  and  information  management 
disciplines;  third,  effective  management  of  the  programs  and  re- 
sources entrusted  to  us;  fourth,  aggressive  pursuit  of  the  opportuni- 
ties and  challenges  presented  to  us  by  changing  information  tech- 
nology and  electronic  record  keeping;  fifth,  broadened  preservation 
of  the  records  of  the  Federal  Government  and  other  historical  ma- 
terials; and,  sixth,  full  and  open  communications  about  our  prior- 
ities, policies,  services,  and  holdings  with  the  American  people,  the 
Federal  Government,  and  our  staff. 

The  fourth  point,  in  addition  to  continuing  administration  of  the 
Presidential  library  system,  is  a  1993  supplemental  budget  request 
currently  being  considered  by  the  Office  of  Management  and 
Budget  for  President  Bush's  Presidential  and  Vice  Presidential 
records.  These  funds  will  be  used  to  move,  store  and  process  the 
papers  in  preparation  for  the  new  Presidential  Library  in  College 
Station,  Texas. 

Finally,  we  are  very  excited  and  eager  to  move  to  our  new  facili- 
ty in  College  Park,  and  I  have  brought  along  today  a  couple  of 
recent  photographs  which  show  the  progress  of  that  building. 
Thank  you  for  the  opportunity  to  make  this  brief  statement.  I  will 
be  pleased  to  respond  to  your  questions. 

[The  statement  and  strategic  plan  follows:] 
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OPENING  STATEMENT 

DON  W.  WILSON 

Archivist  of  the  United  States 

before  the 

House  Committee  on  Appropriations 

Subcommittee  on  Treasury,  Postal  Service,  and  General  Government 

FY  1993  Current  Services  Budget  Hearings 

February  23,  1993 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Don  Wilson,  Archivist  of  the  United 
States,  and  I  am  pleased  to  have  this  opportunity  to  appear  before  the  Committee  to  discuss 
the  National  Archives  and  Records  Administration's  (NARA)  1993  Current  Services  Budget 
and  other  major  issues  regarding  our  operations.    I  have  with  me  today  Mr.  Raymond 
Mosley,  Acting  Deputy  Archivist  of  the  United  States,  and  Mr.  James  Megronigle,  Assistant 
Archivist  for  Management  and  Administration. 

First  of  all,  I  would  like  to  extend  my  congratulations  to  you  in  your  assuming  Chairmanship 
of  this  Subcommittee.    You  will  have  the  ftiUest  cooperation  of  the  National  Archives  and  its 
staff  in  working  with  you  and  your  staff  in  meeting  the  challenges  of  these  important  budget 
and  fmancial  times  we  are  facing. 

Strategic  Planning 

I  would  like  to  report  to  the  Committee  at  this  time  on  the  recent  strategic  planning  process 
that  I  have  initiated  for  the  National  Archives  and  Records  Administration.   This  process 
identifies  and  reevaluates  our  principles  so  that  we  can  measure  our  progress  as  an 
institution.   We  are  concentrating  on  future  directions  and  priorities  over  the  long  term,  and 
are  renewing  our  commitment  to  the  Federal  Government,  the  American  people,  and  the 
expectations  for  the  National  Archives  in  the  twenty-first  century. 

To  ensure  sufficient  scope  and  support  for  the  planning  process,  we  structured  the  project  to 
include  participation  of  all  the  National  Archives  and  Records  Administration  senior 
management  officials  and  also  formed  a  working  group  composed  of  mid-level  staff  (both 
field  and  Central  Office).   We  relied  heavily  on  the  fact  findings  of  this  group. 

The  working  group  analyzed  and  prepared  recommendations  along  four  areas  of 
responsibility:    (1)  Agency  Mission;  (2)  Internal  NARA  Environment;  (3)  History  and 
Research;  and  (4)  External  Environment.   The  working  group  also  provided  input  to  the  top 
management  committee  in  determining  agency  mission,  critical  success  factors,  goals  and 
objectives.    In  addition,  we  have  held  open  forums  on  strategic  planning  in  the  Washington, 
DC  area  to  incorporate  employees  into  the  process. 
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We  also  invited  a  broad  range  of  external  constituents  and  Federal  oversight  groups  to  give 
testimony  and  make  recommendations.  We  will  continue  to  work  with  these  groups  as  the 
plan  is  implemented. 

As  highlighted  in  the  plan,  the  strategic  agenda  for  the  National  Archives  and  Records 
Administration  is  composed  of  six  critical  success  factors.   They  are  as  follows: 

1.  Serve  the  records  and  information  requirements  of  the  Government  and  the 
people. 

2.  Manage  the  National  Archives  and  Records  Administration  effectively  to  ensure 

mission  accomplishment. 

3.  Aggressively  pursue  the  National  Archives  mission  in  all  areas  being  impacted  by 
changing  information  technology  and  electronic  records. 

4.  Preserve  the  records  of  the  Federal  government  and  other  historical  materials. 

5.  Provide  leadership  in  the  archival,  records,  and  information  fields. 

6.  Communicate  information  about  the  National  Archives  and  Records 
Administration's  priorities,  policies,  services,  and  holdings. 

Our  strategic  planning  process  encompasses  all  the  major  functions  and  activities  of  the 
agency.   The  goal  is  to  have  a  model  strategic  plan  with  a  mission  statement  and  a  set  of 
principles  and  fundamental  values  for  the  National  Archives  as  an  institution,  then  to 
integrate  these  with  both  budget  and  personnel  planning  and  allocation.   I  think  we  have  done 
that  and  I  would  now  like  to  give  you  and  the  other  Members  of  the  Committee  a  copy  of  the 
Plan. 


1993  Issues 

I  will  briefly  review  NARA's  primary  activities  for  you  and  Members  of  the  Committee,  go 
over  some  of  the  current  major  issues  facing  the  institution,  and  then  highlight  our  responses 
to  those  challenges. 

We  establish  policies  and  procedures  for  managing  U.  S.  Government  records.   We  assist 
Federal  agencies  in  documenting  their  activities,  administering  records  management 
programs,  scheduling  records,  and  retiring  noncurrent  records  to  Federal  Records  Centers. 
We  appraise,  accession,  arrange,  describe,  preserve  and  make  available  to  the  public  the 
historically  valuable  records  of  the  three  branches  of  Government.    We  manage  the 
Presidential  Library  system.   We  assist  non-Federal  institutions  through  a  grants  program 
administered  by  the  National  Historical  Publications  and  Records  Commission.   We  publish 
the  Statues  at  Large,  regulations,  Presidential  and  other  public  documents  through  the 
Federal  Register  system.   Also,  NARA  reviews  for  declassification,  security  classified 
permanently  valuable  records  and  historical  material. 
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Archives  11  Facility 

In  1993,  we  are  continuing  to  prepare  for  the  beginning  of  the  relocation  of  many  of  our 
functions  to  the  new  Archives  facility  located  in  College  Park,  Maryland,  which  is  currently 
under  construction.    New  1993  funds  are  allowing  us  to  prepare  for  the  move  of  textual 
records  to  that  facility;  relocate  the  declassification,  machine  readable,  and  archival 
information  systems  there;  continue  the  first  phase  of  the  Master  Location  Register;  begin  to 
staff  the  new  research  complex;  acquire  the  ADP  administrative  support  system;  and  to 
purchase  some  of  the  office  furnishings  and  equipment. 

Back  in  1988,  we  contracted  for  design  of  this  new  Archives  facility  in  Maryland.    It  will 
enable  NARA  to  consolidate  activities  in  the  Washington  metropolitan  area  and  meet 
state-of-the-art  environmental  specifications  required  for  long-term  preservation  of  a  variety 
of  historical  records.    Site  clearing  and  grading  began  in  November  1989.    Construction  of 
the  parking  garage  began  in  May  1990  and  was  completed  in  April  1991.   Building  design 
was  completed  in  September  1990  and  the  contract  to  construct  the  new  National  Archives 
Building  was  let  on  January  11,  1991.    Construction  is  well  underway  and  is  scheduled  to  be 
completed  in  the  fall  of  1993.   We  begin  moving  functions  into  the  new  facility  late  in 
calendar  year  1993,  a  process  which  will  be  accomplished  over  several  years.    The  project  is 
ahead  of  schedule  and  is  being  accomplished  within  the  budget  authorized. 


National  Archives 

We  are  also  continuing  our  very  important  electronic  records  research  efforts  on  a  number  of 
fronts.   We  are  working  with  the  National  Institute  of  Standards  and  Technology  (NIST)  to 
conduct  a  study  for  the  transfer  of  database  structures  between  agencies.    We  are  continuing 
our  major  objective  to  make  information  about  the  records  available  to  users.    The  National 
Archives  is  developing  a  new  Archival  Information  System  (AIS)  which  will  serve  as  the 
primary  information  source  for  researchers  for  what  is  available  now,  and  in  the  future. 

Another  important  effort  is  the  enhancement  of  government-wide  records  management 
programs.    NARA  is  responsible  for  ensuring  that  agencies  are  properly  identifying  and 
preserving  records  designated  for  eventual  transfer  to  the  National  Archives.    Additional 
funds  are  being  used  for  monitoring  the  implementation  of  approved  schedules,  preparing 
special  appraisal  studies,  and  revising  and  updating  the  General  Records  Schedules. 


Records  Centers 

We  are  completing  the  establishment  of  the  Silvio  O.  Conte  National  Long  Term  Records 
Center  (as  authorized  and  directed  by  Public  Law  101-509)  in  Pittsfield,  Massachusetts.    This 
Federal  facility  will  be  used  for  specialized  storage  of  Federal  agency  records  by  NARA  as 
well  as  provide  public  space  for  a  satellite  facility  of  the  New  England  Regional  Archives. 
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Presidential  Libraries 

NARA  also  administers  the  system  of  Presidential  libraries  where  papers  and  historical 
materials  of  Presidents  and  their  associates  are  preserved  and  made  available  for  research. 
Each  year  a  large  number  of  visitors  view  significant  historical  materials  displayed  in  major 
exhibits  in  the  Presidential  libraries.    In  addition,  Presidential  materials  are  administered  by 
NARA.  pending  the  establishment  of  Presidential  libraries.    A  1993  Supplemental  Budget 
request  is  currently  being  considered  by  the  Office  of  Management  and  Budget  (0MB)  for 
President  Bush's  Presidential  and  Vice-Presidential  Records.    These  funds  will  be  used  to 
move,  store,  and  process  the  papers  in  preparation  for  the  new  Presidential  Library  in 
College  Station,  Texas. 

Another  issue  for  this  fiscal  year  is  the  John  F.  Kennedy  assassination  materials  project 
(Public  Law  102-526),  mandates  the  expeditious  public  disclosure  of  all  records  concerning 
the  assassination  of  President  Kennedy.    The  act  requires  that  NARA  develop  a  common 
document  identification  format  that  each  agency  will  use  to  identify  each  record  in  its  custody 
and  establish  the  Kennedy  Assassination  Records  Collection.   These  requirements  have  been 
completed. 

All  Government  agencies  must  complete  a  review  of  all  assassination  records  in  their  custody 
to  determine  if  the  records  can  be  released.    A  Review  Board  will  review  agency  fmdings 
and  can  reverse  an  agency  decision.    All  assassination  records,  whether  open  or  closed  to  the 
public,  will  eventually  be  a  part  of  the  collection. 


National  Historical  Publications  and  Records  Commission 

The  National  Historical  Publications  and  Records  Commission  is  an  organization  under  the 
auspices  of  NARA  which  reviews  and  recommends  project  grants  to  Federal  and  state 
governments,  and  private  non-profit  institutions,  chiefly  universities  and  research  libraries.   It 
makes  plans,  estimates,  and  recommendations  for  the  publication  of  important  historical 
documents,  and  works  with  various  public  and  private  institutions  in  collecting,  editing,  and 
publishing  papers  significant  to  the  history  of  the  United  States. 

The  grants  program  has  been  reauthorized  through  1993  as  a  result  of  Public  Law  100-365. 
Reauthorization  is  now  pending  for  1994  and  beyond.    The  1993  request  for  the  grants 
program  was  $4,000,000.   The  grants  portion  of  our  appropriation  was  approved  for 

$5,000,000. 


Summary  , 

In  summary,  this  1993  current  services  budget  is  allowing  NARA  to  continue  its  many 
current  operations  as  well  as  meet  critical  needs  to  fund  preparations  for  the  relocation  of 
some  of  its  functions  to  the  new  Archives  facility,  to  support  the  electronic  records  program. 
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to  provide  for  a  new  Federal  Records  Center  in  Pittsfield,  Massachusens,  and  to  enhance 
government-wide  records  management  programs. 

Thank  you  for  the  opportunity  to  make  this  statement,  Mr.  Chairman.    I  will  be  pleased  to 
respond  to  your  questions. 
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FOREWORD 

The  National  Archives  and  Records  Administration  is  the  guardian  of  our  Nation's  memory. 
The  records  in  our  custody  document  the  origins  and  evolution  of  the  United  States 
Government  and  the  history  of  the  American  people  across  three  centuries.   As  an  archival 
institution,  we  bear  witness  to  the  past  by  identifying,  preserving,  and  making  available  the 
documentary  materials  of  our  Nation.    In  our  role  as  a  central  management  agency,  the 
National  Archives  and  Records  Administration  establishes  regulatory  policies  and  procedures 
for  records  and  information  management  and  publishes  the  laws.  Presidential  documents, 
regulations,  and  other  official  notices.    Our  constituents  include  the  Federal  Government,  a 
history-minded  public,  the  archival  community,  and  a  broad  array  of  professional  associations 
and  individuals  in  the  fields  of  history,  political  science,  law,  library  and  information  services, 
and  genealogy. 

The  National  Archives  and  Records  Administration  is  singular  among  the  world's  archives  as  a 
unified  Federal  institution  that  accessions  and  preserves  materials  from  all  three  branches  of 
Government.    Because  we  are  so  uniquely  positioned  to  provide  essential  services,  the  agency 
has  been  a  fundamental  component  of  the  Nation's  historical  resources  from  the  time  it  began 
operations  in  1935. 

The  National  Archives  was  originally  established  as  an  independent  Federal  agency  by  an  act 
of  June  19,  1934.    In  1949,  the  agency  was  absorbed  into  the  General  Services  Administration 
(GSA)  and  became  the  National  Archives  and  Records  Service  (NARS).   The  National 
Archives  and  Records  Administration  was  reestablished  as  an  independent  Federal  agency  by 
act  of  Congress  on  October  19,  1984.   Although  the  agency  emerged  from  GSA  control  in 
April  1985,  the  broad  range  of  responsibilities  placed  upon  the  agency  were  not  matched  by 
the  resources  it  was  given.    In  1981  NARS  experienced  severe  budget  cuts  and  a  staff 
reduction  in  force.   Seven  years  after   independence,  the  National  Archives  and  Records 
Administration  is  just  now  approaching  the  prc-1981  staffing  levels. 

While  the  National  Archives  and  Records  Administration  has  regained  autonomy  and 
resources,  the  world  has  not  remained  the  same.   Since  1981  we  have  seen  sweeping  changes 
in  the  way  knowledge  is  organized,  communicated,  and  stored.    It  is  our  challenge,  as  we  look 
toward  the  fourth  century  of  our  history  as  a  nation,  to  secure  the  physical  and  intellectual 
resources  to  keep  pace  with  technological  changes  that  have  fundamentally  altered  the  ways 
our  Government  and  Nation  organize  and  disseminate  information. 

As  we  begin  1993,  the  National  Archives  and  Records  Administration  is  poised  to  take  on  this 
challenge.   Wc  realize  meeting  the  challenge  will  mean  change  for  the  National  Archives.    We 
acknowledge  that  there  is  an  inherent  risk  in  responding  to  change.   We  have  traditionally 
emphasized  our  role  as  a  national  cultural  institution,  striving  to  inspire  as  well  as  to  serve. 
Wc  must  incorporate  into  our  cultural  mission  the  promise  that  ever  more  f)Owerful  information 
systems  hold  for  expanding  the  realm  of  human  knowledge.   Today  technology  is  an  integral 
part  of  our  national  culture. 
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Recognizing  the  need  to  transform  our  agency  over  the  long  term,  we  resolved  in  1992  to 
begin  a  strategic  planning  process.    Our  purpose  has  been  to  review  our  progress  as  an 
institution,  to  reexamine  directions  and  priorities  for  the  future,  and  to  renew  our  commitment 
to  serve  the  Federal  Government  and  the  American  people. 

In  the  course  of  the  strategic  planning  process,  we  have  reexamined  the  cardinal  principles  that 
have  traditionally  served  as  our  guideposts.   We  have  found  that  the  mission  of  the  agency 
remains  remarkably  close  to  the  original  expression  of  our  mandate.   Our  guiding  principle 
then  and  now  is  that  the  National  Archives  and  Records  Administration  is,  above  all  else,  a 
public  service  institution,  entrusted  with  providing  services  required  by  law.   Ensuring  access 
to  Government  information  is  not  a  luxury;  it  is  essential  to  maintaining  a  system  of 
Government  accountable  to  the  American  people.    But  we  have  also  recognized  that  our 
methods  must  be  capable  of  meeting  public  expectations  for  the  21st  century. 

The  strategic  planning  process  promotes  disciplined,  critical  self-analysis.   To  ensure  sufficient 
scope  and  support  for  the  planning  process,  we  structured  the  project  to  include  participation  of 
all  the  National  Archives  and  Records  Administration  senior  management  officials.   Then  we 
formed  a  work  group  composed  of  mid-level  staff  and  relied  heavily  on  the  findings  of  this 
group.   And  we  invited  a  broad  range  of  external  constituents  to  give  advice  and  make 
recommendations . 

We  have  listened  as  our  peers  in  the  archival,  records,  and  information  communities  have 
urged  us  to  take  on  a  larger  role  and  to  offer  a  broader  range  of  services.    We  understand  these 
demands,  but  our  desire  to  accomplish  more  is  tempered  by  the  stark  reality  of  current 
limitations  on  our  fiscal  resources  and  our  uncertain  prospects.    Consequently,  in  this  document 
we  have  committed  the  agency  to  devising  strategics  for  concentrating  resources  in  ways  that 
will  first  maximize  the  value  of  the  services  that  we  must  provide  by  law  and  then  for 
supf)orting  other  activities  that  are  central  to  our  cultural  and  educational  mission.    Significant 
new  initiatives  will  require  additional  resources,  and  if  we  seek  them  we  will  need  to  call  on 
our  constituents  and  oversight  groups  to  support  new  sources  of  funding. 

The  close  of  the  initial  phase  of  the  planning  process  is  an  opportune  moment,  not  only  to 
move  forward  in  resolving  long-pending  issues  but  also  to  confront  the  choices  we  must  make 
in  grappling  with  newly  emerging  technologies.    Both  will  bring  more  cohesion  to  our  efforts 
through  focused,  effective,  results-oriented  management  and  accountability  in  reaching 
measurable  long-term  goals. 

The  National  Archives  and  Records  Administration  Strategic  Plan  for  a  Challenging  Federal 
Environment  1993-2001  describes  these  issues,  our  priorities,  and  our  initial  decisions.   The 
Strategic  Agenda  (section  II.  D.)  sets  forth  our  vision  for  the  National  Archives  and  Records 
Administration  for  the  year  2001.   The  agency  is  presently  developing  a  detailed  work  plan  for 
implementing  the  Strategic  Agenda.   The  work  plan  will  further  define  the  goals  and  specific 
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objectives  of  the  Strategic  Agenda  and  will  include  some  ambitious  time  lines  for 
accomplishing  projects.   Both  the  Strategic  Agenda  and  the  detailed  work  plan  are  predicated 
on  certain  assumptions  as  to  the  Federal  environment  and  resources. 

The  document  that  follows  represents  the  combined  efforts  of  many  members  of  the  staff  and 
management  of  the  National  Archives  and  Records  Administration.   It  represents  the  end  of  the 
first  phase  of  the  institutionalization  of  the  strategic  management  process  in  the  agency.   The 
plan's  true  test  will  come  in  its  implementation  and  refinement  in  the  months  and  years  ahead. 
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The  National  Archives  and  Records  Administration 
Strategic  Plan  for  a  Challenging  Federal  Environment 

1993-2001 

I.  Executive  Summary 

Confronted  by  the  challenges  of  information  technology  in  an  era  of  declining  resources,  the 
Archivist  of  the  United  States  instituted  a  strategic  planning  process  in  1992.    In  the  course  of 
the  process,  we  have  reevaluated  the  cardinal  principles  that  have  traditionally  served  as  our 
guideposts.    Our  purpose  has  been  to  measure  our  progress  as  an  institution,  to  reexamine 
directions  and  priorities  for  the  future,  and  to  renew  our  commitment  to  serve  the  Federal 
Government  and  the  American  people.   The  strategic  planning  process  promotes  disciplined, 
critical  self-analysis.    In  the  resulting  strategic  plan,  our  guiding  principle  remains  public 
service  enhanced  by  the  acknowledgment  that  our  methods  must  be  capable  of  meeting  public 
expectations  in  the  21st  century. 

Mission:   The  National  Archives  and  Records  Administration  serves  the  American  people  and 
their  Government  by  safeguarding  their  interests  in  Federal  records  and  other  documentary 
materials,  by  promoting  effectiveness  and  efficiency  in  the  administration  of  those  materials, 
and  by  advancing  the  knowledge  of  the  history  of  the  Nation. 

The  National  Archives  and  Records  Administration  establishes  policies  and  procedures  for 
managing  U.S.  Government  records.    We  assist  Federal  agencies  in  documenting  their 
activities,  administering  records  management  programs,  scheduling  records,  and  retiring 
noncurrent  records  to  Federal  records  centers.   We  appraise,  accession,  arrange,  describe, 
preserve,  and  make  available  to  the  public  the  historically  valuable  records  of  the  three 
branches  of  Government.   We  manage  the  Presidential  Libraries  system.    We  assist  non- 
Federal  institutions  through  a  grants  program  administered  by  the  National  Historical 
Publications  and  Records  Commission.    We  publish  the  Statutes  at  Large,  regulations,  and 
Presidential  and  other  public  documents  through  the  Federal  Register  system. 

The  National  Archives  and  Records  Administration's  strategic  agenda  is  composed  of  six 
critical  success  factors.    Our  challenge  is  to  succeed  in  all  six  of  these  areas. 

We  must: 

1.    Serve  the  records  and  information  requirements  of  the  Government  and  the  people. 

We  will  provide  for  timely  availability  of  records  in  our  custody;  provide  guidance  and 
assistance  to  Federal  agencies  to  ensure  adequate  and  proper  documentation  of  agency  policies, 
decisions,  and  transactions  and  to  ensure  timely  and  proper  disposition  of  records;  manage  a 
coordinated,  nationwide  system  of  exhibits,  educational  programs,  publications,  and  other 
activities  that  inform  the  American  people  and  the  Federal  Government  of  their  documentary 
heritage;  and  establish  an  ongoing  means  to  identify  the  public's  and  the  Federal  Government's 
expectations  of  our  services  and  to  evaluate  our  effectiveness  in  meeting  those  expectations. 
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2.  Manage  the  National  Archives  and  Records  Administration  effectively  to  ensure 
mission  accomplishment   We  will  develop,  establish,  and  institutionalize  the  strategic 
management  process;  complete  the  move  to  our  new  facility  (Archives  II)  with  a  minimum 
disruption  to  services  and  other  activities;  maintain  and  develop  a  diverse  staff  of  the  highest 
quality;  manage  the  agency  as  a  nationwide  system;  and  manage  space  and  facility  needs  on  an 
integrated  basis. 

3.  Aggressively  pursue  the  National  Archives  and  Records  Administration's  mission  in 
all  areas  being  impacted  by  changing  information  technology  and  electronic  records.  We 

will  develop  and  implement  a  formal  strategy  to  address  the  complex  and  dynamic  issues 
presented  by  the  use  of  changing  information  technology  in  the  Government,  and  integrate 
technology  into  our  management  and  service  delivery  systems. 

4.  Preserve  the  records  of  the  Federal  Government  and  other  historical  materials.   We 

will  revise  and  expand  our  long-range  preservation  plans  into  an  integrated,  comprehensive, 
agencywide  plan;  provide  guidance  to  agencies  in  preserving  records  throughout  their  life 
cycle;  and  provide  leadership  in  preservation  to  organizations  outside  the  Federal  sector. 

5.  Provide  leadership  in  the  archival,  records,  and  information  fields.   We  will  emphasize 
our  role  as  a  national  leader  in  archives  and  records  management;  develop  mutually  beneficial 
partnerships  with  Federal  agencies  and  other  institutions  and  organizations  with  which  we 
share  common  records  and  information  interests;  and  operate  and  promote  Archives  II  as  a 
model  archival  facility. 

6.  Communicate  information  about  the  National  Archives  and  Records  Administration's 
priorities,  policies,  services,  and  holdings.   We  will  improve  internal  communication; 
publicize  our  mission,  programs,  holdings,  and  services  through  education  and  outreach;  and 
establish  and  maintain  an  open  dialogue  with  our  constituents. 
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The  National  Archives  and  Records  Administration 
Strategic  Plan  for  a  Challenging  Federal  Environment 

1993-2001 

A.  Background 

Anyone  who  has  cleaned  out  a  family  attic  knows  the  difficulty  of  deciding  what  is  worth 
keeping  and  what  can  be  discarded.    Imagine  the  task  of  sifting  through  the  accumulated 
documents  of  the  Nation's  official  life — growing  by  millions  of  pieces  each  year — and 
determining  what  to  retain  and  what  to  destroy. 

This  function  is  perfonned  by  the  National  Archives  and  Records  Administration,  a  Federal 
institution  that  selects  and  preserves  the  small  portion — less  than  2% — of  the  vast  mountain  of 
records  created  annually  by  the  Federal  Government  that  has  enduring  value.    But  this  is  only 
part  of  the  mission  of  the  National  Archives.   A  greater  part  includes  advancing  the  history  of 
the  Nation  through  the  dissemination  of  information  by  publication,  exhibit,  use,  and 
reproduction  of  records  and  by  promotion  of  economy  and  efficiency  in  the  administration  of 
Federal  records. 

In  a  free  society  the  people  have  a  right  to  know.   This  concept,  a  basic  principle  of  the  archival 
profession,  was  bom  in  the  midst  of  the  French  Revolution  with  the  creation  of  the  first  truly 
national  archives.   A  complete  archives,  made  open  and  accessible  to  the  fullest  extent  possible, 
is  a  hallmark  of  a  free  society. 

Thomas  Jefferson  understood  the  importance  of  preserving  a  full  and  accurate  record  of  the 
workings  of  the  government.   As  the  official  keeper  of  the  record,  the  first  Secretary  of  State 
warned,  "Time  and  accident  arc  committing  daily  havoc  on  the  originals  deposited  in  our  public 
offices."   This  warning  went  unheeded,  however,  until  tentative  plans  for  an  archives  developed 
following  a  number  of  damaging  fires  in  Federal  buildings  before  World  War  I.   The  outbreak 
of  the  war  delayed  plans,  and  it  was  not  until  the  Great  Depression  that  a  group  of  historians 
and  others  saw  the  dream  of  a  national  archives  for  the  United  States  realized. 

Although  not  created  until  1934,  the  National  Archives  and  Records  Administration  holds 
records  dating  back  to  1775.   In  these  records  the  entire  sweep  of  our  Nation's  past  is  captured: 
from  slave  ship  manifests  to  the  Emancipation  Proclamation;  from  the  richly  bound  Louisiana 
Purchase  Treaty  that  doubled  the  size  of  the  new  nation  to  individual  homestead  files  dispersing 
the  land  to  the  families  who  settled  the  vast  continent;  from  the  maps  of  the  Lewis  and  Clark 
Expedition  to  World  War  n  aerial  photographs;  and  from  Matthew  Brady's  glass  plate  negatives 
of  slain  Civil  War  soldiers  to  color  video  recordings  from  the  verdant  jungles  of  Vietnam. 
These  arc  the  Nation's  archives. 
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Although  the  National  Archives  keeps  only  a  small  portion  of  Federal  records,  these  add  up  to  a 
formidable  number,  diverse  in  form  as  well  as  in  content.   To  date,  the  National  Archives  has 
taken  custody  of  over  4  billion  textual  pages,  6  million  still  photographs,  100  million  feet  of 
motion  picture  film,  9  million  aerial  photographs,  and  5,000  datasets.   These  records  are 
preserved  because  they  are  important  to  the  workings  of  the  Government.   They  document  how 
the  policies  that  shaped  our  great  Nation  were  formulated.   This  gives  them  long-term  research 
value  not  only  to  the  Government  but  also  to  historians,  journalists,  lawyers,  and  others.   The 
lives  of  private  citizens  are  also  documented  in  the  records  of  the  population  censuses,  ship 
passenger  lists,  and  military  service  and  pension  files. 

When  the  National  Archives  was  established  in  1934,  it  had  a  building  and  little  else.    Most 
important  to  the  new  agency  was  its  professional  staff.    Carefully  recruited  and  trained,  it  faced 
in  those  early  years  the  mammoth  task  of  devising  policies  and  operating  procedures  for  the  new 
institution  and  of  collecting  and  inventorying  a  160-  year  backlog  of  records,  many   of  them 
packed  helter-skelter  into  scattered  attics  and  basements.    In  less  than  a  generation,  the  National 
Archives  became  a  model  for  preserving  the  permanently  valuable  records  of  the  Nation.   This 
achievement  is  the  more  remarkable  given  the  undreamed-of  growth  of  the  Federal  Government 
and  the  proliferation  of  paperwork  during  this  period. 

The  New  Deal,  followed  closely  by  World  War  II,  caused  an  explosion  in  the  size  and  work- 
load of  the  Federal  Government.   Along  with  this  growth  in  the  volume  of  records  came  new 
responsibilities.    Responsibility  for  publishing  the  Federal  Register,  a  daily  record  of  Federal 
proclamations,  orders,  and  regulations,  was  appropriately  given  to  the  Nation's  recordkeeper,  the 
National  Archives.   The  concept  for  the  Presidential  Library  system,  which  holds  the 
documentation  of  the  administrations  of  the  Government's  Chief  Executives,  was  established 
when  the  Roosevelt  Library  came  under  the  National  Archive's  control  in  1940.   The  concept  of 
the  life  cycle  of  records  was  developed  and  implemented  in  an  aggressive  records  management 
program  and  the  creation  of  Federal  records  centers.   These  programs  were  designed  to  provide 
guidance  and  assistance  to  agencies  in  effective  management  of  their  records  and  to  provide 
inexpensive  storage  for  their  records  before  to  transfer  to  the  archives  or  before  disfXJsal.   The 
National  Historical  Publications  Commission  was  given  authority  to  distribute  grants,  first  for 
publications  in  1964  and  then  for  significant  records  projects  in  1974,  along  with  a  change  in 
name  to  the  National  Historical  Publications  and  Records  Commission. 

The  National  Archives  and  Records  Administration  has  grown  over  time.   Each  President  since 
Hoover  has  a  Library/Museum  or  a  Presidential  Project,  including  the  newest  for  George  Bush 
in  College  Station,  TX.   There  are  now  12  regional  archives  and  14  federal  records  centers,  with 
another  center  and  microfilm  research  room  under  construction  in  Pittsfield,  MA.    Grants 
totaling  nearly  5  million  dollars  are  distributed  annually  to  State,  local,  and  private  institutions 
to  support  historical  publication  or  records  projects  and  educational  endeavors.   Approximately 
one  million  visitors  tour  the  main  exhibit  hall  in  the  National  Archives  Building  each  year.   We 
receive  nearly  one  million  letters,  calls,  and  researcher  visits  in  the  regional  archives  and  the 
National  Archives  in  Washington,  DC.   Three  million  requests  for  information  about  military  or 
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civilian  personnel  reach  the  National  Personnel  Records  Centers  in  St.  Louis.    Records 
administrators  from  over  100  Federal  agencies  participate  in  training  courses  to  improve  their 
recordkeeping  practices  and  efficiency.    Hundreds  of  genealogists,  educators,  archivists,  and 
manuscript  curators  participate  in  institutes,  seminars,  and  workshops. 

As  we  move  toward  the  21st  century,  we  are  confronted  with  a  number  of  challenges.   The 
world  of  records,  information,  and  archival  management  is  changing.   Just  as  World  War  II's 
explosive  growth  in  Government  records  resulted  in  an  expanded  role  for  the  archivist  in  the 
area  of  records  management,  so  the  changes  in  information  technology  require  a  broader 
f)erspective  if  we  are  to  ensure  that  the  Nation's  archives  remains  complete.    Electronic   mail, 
optical  disk  storage,  CD  ROM,  and  the  plethora  of  new  records  creation,  storage  techniques,  and 
media  present  challenges.    But  these  are  challenges  that  the  National  Archives  and  Records 
Administration  can  meet. 

Moreover,  these  are  challenges  that  we  want  to  meet.   Ever  mindful  of  our  fundamental 
responsibilities  for  service  and  preservation,  we  want  to  move  ahead,  to  confront  these  issues,  to 
provide  leadership,  and  to  manage  for  change.   The  National  Archives  and  Records 
Administration  is  uniquely  positioned  to  address  these  issues.    We  are  the  only  Federal  agency 
whose  sole  concern  is  with  Government  records  and  other  documentary  materials.    We  ser\e  all 
three  branches  of  the  Government.    Our  broad  mandate  encompasses  identifying,  preserving,  and 
making  available  those  records  of  the  Federal  Government  that  have  permanent  interest.  It  also 
includes  determining  which  records  are  not  of  permanent  value  and  ensuring  that  they  are 
retained  for  appropriate  time  periods  and  then  disposed  of  efficiently.     We  further  the 
understanding  of  American  history  by  providing  grants  for  the  preservation  or  publication  of 
other  historical  materials  and  by  bringing  our  holdings  and  expertise  to  the  people  through 
exhibits  and  educational  programs.   This  work  gives  our  staff  a  unique  knowledge,  experience, 
and  insight  about  how  the  Government  operates,  how  its  documentation  has  been  and  can  be 
used,  and  how  to  explain  the  values  and  benefits  of  both  Government  records  and  records 
programs.    Our  perspective  gives  us  an  opportunity  to  see  beyond  our  functional  mission  to  a 
greater  goal  of  service  to  the  American  people  and  their  Govenmient. 

History,  accountability,  and  efficiency  are  all  interests  that  are  safeguarded  by  the  National 
Archives  and  Records  Administration.    Our  new  mission  statement  reflects  this. 


no 


B.  Mission  and  Fundamental  Values 
Mission  Statement 

The  National  Archives  and  Records  Administration  serves  the  American  people  and  their 
Government  by  safeguarding  their  interests  in  Federal  records  and  other  documentary  materials, 
by  promoting  effectiveness  and  efficiency  in  the  administration  of  those  materials,  and  by 
advancing  the  knowledge  of  the  history  of  the  Nation. 

Statement  of  Fundamental  Values 

The  central  values  of  an  organization  are  the  unspoken  principles  upon  which  much  of  its 
decisionmaking  and  larger  corporate  culture  are  based.     The  National  Archives  and  Records 
Administration  holds  values  that  are  founded  in  tradition  and  that  reflect  our  concern  for 
accomplishing  our  unique  mission. 

Values 

We  value  our  mission  of  service  to  the  American  people  and  their  Government. 

We  value  our  role  as  the  keeper  of  our  national  documentary  heritage  and  our 
responsibility  to  posterity  to  make  informed  and  unbiased  decisions  in  the  selection  of  valuable 
historical  records,  regardless  of  age  or  physical  format. 

We  value  the  right  of  the  American  people  to  a  well-documented  national  memory  and 
the  trust  placed  in  us  by  them  and  their  Federal  Government  as  the  judges  of  the  historical 
significance  of  records. 

We  value  the  records  in  our  care  and  the  information  they  contain  and  respect  the  right 
of  a  free  people  to  have  access  to  that  information. 

We  value  the  nationwide  scope  of  our  program  because  it  provides  the  opportunity  to 
reach  across  the  country  with  a  variety  of  programs  that  enrich  and  enlighten. 

We  value  the  work  of  the  Federal  Government  and  the  other  Federal  entities  that  are  the 
authors  of  the  history. 

Wc  value  effective  management  as  a  means  of  accomplishing  our  mission  for  the  benefit 
of  all,  and  we  recognize  the  importance  of  communication  as  a  tool  in  effective  management. 

We  value  our  coworkers  and  colleagues  and  their  contributions  to  the  success  of  the 
mission  of  the  agency  and  to  the  professions  of  archives  administration  and  records  and 
information  management;  they  provide  leadership  in  these  related  professions. 

Wc  value  the  expertise  and  advice  of  our  non-Federal  professional  colleagues  and  the 
collaboration  and  contributions  of  other  institutions  to  the  pursuit  of  our  shared  goals. 
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C.  Planning  Assumptions 

The  development  of  this  plan  and  its  approaches  to  carrying  forward  the  mission  and 
fundamental  values  of  the  agency  have  been  based  upon  a  number  of  specific  planning 
assumptions  about  the  current  environment,  both  internal  and  external,  and  the  challenges  and 
expectations  facing  the  National  Archives  and  Records  Administration. 

Workload  and  Resources 

The  workload  of  the  National  Archives  and  Records  Administration  will  continue  to  grow  as 
agency  and  public  expectations  for  service  increase  and  as  the  volume  and  complexity  of 
Govcnmient  records  and  information  continue  to  grow.    Resource  allocation  could  be  a  more 
significant  problem  in  the  next  few  years  than  it  has  been  in  the  past  few  years  because  of  the 
pressure  to  reduce  the  Federal  deficit.   Space  availability  and  personnel  ceilings  are  likely  to 
present  more  of  a  challenge  than  dollar  limitations. 

External  Relationships 

Our  external  constituents  should  have  a  significant  influence  on  our  operations.    We  are 
increasingly  involved  in  sensitive  records  issues  and  litigation  and  need  to  express  publicly  our 
positions  on  complex  records  and  information  issues.    We  will  be  expected  by  Congress,  the 
Office  of  Management  and  Budget,  and  the  General  Accounting  Office  to  improve  our  plaiming, 
make  hard  choices  prioritizing  our  work,  and  justify  the  benefits  of  our  activities.   There  will  be 
pressure  to  recruit  and  develop  a  staff  at  all  levels  that  is  more  diverse  both  in  terms  of  ethnic 
and  cultural  backgrounds  and  in  terms  of  professional  and  technical  skills  related  to  emerging 
records  and  information  technologies. 

Service  Expectations/Resource  Restrictions 

Public  and  Government  expectations  for  service  from  the  National  Archives  and  Records 
Administration  will  continue  to  grow,  generally  faster  than  resources  for  providing  those 
services;  for  example,  the  increasing  demand  for  immediate  availability  of  records  for  use  in 
litigation  or  Government  investigations.   Both  Federal  agencies  and  the  public  will  expect — 
more  likely  demand — electronic  data  access,  both  incoming  and  outgoing.   Some  elements  of 
the  public  will  sec  electronically  delivered  information  as  an  intrinsic  right,  but  the  Government 
may  not  have  the  resources  to  provide  it  without  charging  fees. 
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Preservation 

Preservation  of  information  in  the  records  and  other  documentary  materials  within  our  sphere  of 
responsibility,  and  in  many  cases  preservation  of  the  records  or  documentary  materials 
themselves,  will  remain  the  primary  concern  of  the  National  Archives  and  Records  Administra- 
tion.  We  must  work  with  other  information  agencies  to  develop  a  consensus  among  policy- 
makers that  much  Govenmient  documentation  is  part  of  the  Nation's  informational  infrastructure 
and  that  it  is  a  responsibility  of  Government,  not  just  the  National  Archives,  to  protect,  preserve, 
and  provide  access  to  that  documentation. 

We  will  find  it  necessary  to  review  and  adapt  the  records-appraisal  process  to  deal  with 
multiple,  rather  than  single,  choices  for  selecting  the  media  and  formats  appropriate  for  retaining 
and  preserving  Government  records  and  information.    It  will  also  be  necessary  to  reconsider 
approaches  to  scheduling  and  appraisal  and  the  concept  of  what  is  a  "record"  in  light  of  recent 
legislation  and  litigation.   We  will  also  have  to  consider  whether  it  remains  feasible  for  the 
National  Archives  to  attempt  to  be  the  eventual  depository  for  all  permanent  data. 

Technology  and  Information 

Technologies  related  to  records  creation,  maintenance,  disposition,  and  use  will  continue  to 
change  rapidly.   Government  programs  will  continue  to  be  automated  in  ways  that  increase  the 
production  of  paper  but  reduce  the  utility  of  the  paper  record.   The  creation  of  new  records 
systems  will  result  in  long-term  maintenance  and  preservation  costs  for  which  no  resources  are 
currently  planned  or  budgeted.   The  National  Archives  and  Records  Administration  will  continue 
to  be  uniquely  positioned  to  provide  leadership  in  this  area.    Changing  information  technologies 
will  also  provide  opportunities  for  the  development  of  new  approaches  for  preservation  of  our 
current  paper  and  electronic  records  and  for  improved,  more  efficient,  and  more  effective 
services  to  the  public,  to  agencies,  and  internally. 
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D.  Strategic  Agenda 

In  this  strategic  plan,  our  guiding  principle  remains  public  service  enhanced  by  the 
acknowledgment  that  our  methods  must  be  capable  of  meeting  public  expectations  in  the  21st 
century.   The  National  Archives  and  Records  Administration  has  analyzed  its  internal  and 
external  environments,  fundamental  values,  and  planning  assumptions  and  has  developed  a 
mission  statement  of  service.   We  have  identified  six  critical  areas  that  we  must  address  in  order 
to  achieve  our  mission.   These  critical  success  factors  form  the  basis  of  our  strategic  agenda. 
We  have  defined  our  goals  in  each  of  these  areas  and  have  set  speciGc,  measurable  objectives. 
We  are  resolved  to  meet  these  objectives  and  move  forward  to  meet  the  challenges  we  face. 

Critical  Success  Factors: 

1.   Serve  the  records  and  information  requirements  of  ttie 
Government  and  ttie  people. 

As  is  any  archives,  the  National  Archives  is  both  costly  and  priceless.   Serving  a 
Nation's  documentary  heritage  is  a  multifaceted  mission.    It  includes  ensuring  that 
adequate  documentation  is  created,  properly  identified,  transferred  to  appropriate 
storage,  and  made  available  in  a  timely  fashion.   This  is  an  expensive,  labor- 
intensive,  but  essential  undertaking.   The  result  of  an  active  archival  program  is  a 
well-documented  national  memory  available  to  a  history-minded  public  and  to 
other  Federal  agencies.   An  accessible  national  archives  is  the  hallmark  of  a  free 
society.   It  provides  the  means  for  Government  accountability  and  historical 
understanding. 

We  currently  provide  a  variety  of  services  to  our  users.   We  provide  information 
about  the  institution,  information  about  the  records  and  historical  materials, 
information  from  the  records,  information  about  preservation  and  technical  matters, 
.  and  information  about  regulation  and  policy.   We  provide  inexpensive  records 

ancady  provide      Storage  for  noncurrent  records.   Through  the  National  Historical  Publications  and 
Records  Commission,  we  provide  grant  funding  for  worthwhile  archival  and 
records  management  projects.   We  also  provide  publications,  exhibits,  training 
courses,  and  reproductions,  and  we  operate  facilities  for  the  storage  and  use  of 
permanently  valuable  records  and  historical  materials. 

We  must  improve  and  expand  our  services.   The  National  Archives  and  Records 
Administration  must  by  the  year  2000  have  a  model  integrated  system  of 
information  dissemination  supported  by  effective  management  of  strong  programs 
of  preservation  and  outreach,  and  by  technology.   The  ultimate  mission  of  an 
archives  in  a  democratic  society  is  to  make  the  information  available  to  users.   All 
other  functions  support  this  ultimate  mission. 
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GOALS 

Provide  timely 
avtilabibty  of 
noords 


We  must  move  ahead  with  technology  and  improved  services  to  ensure  timely 
availability  of  the  records  and  information  in  the  National  Archives'  sphere.   We 
will  improve  the  intellectual  and  physical  control  of  all  accessioned  records. 
Efforts  at  automating  basic  description,  begun  in  recent  years  to  prepare  for  the 
relocation  to  our  new  facility,  will  be  expanded  and  continued.   We  will  survey  and 
appraise  unscheduled  records  in  our  centers.   We  will  evaluate  our  current  services 
to  ensure  that  we  are  meeting  measurable  standards  of  timeliness  in  our  responses. 
We  will  ensure  that  the  accessioning  of  permanently  valuable  records  is  done  in  a 
more  timely  fashion  to  speed  their  availability  to  users  and  to  fill  gaps  in  our 
records  holdings  nationwide. 


Provide  guidance 
and  asostance 


The  National  Archives  and  Records  Administration  must  provide  guidance  and 
assistance  to  Federal  agencies  to  ensure  adequate  and  proper  documentation  of 
agency  policies,  decisions,  and  transactions,  and  to  ensure  timely  and  proper 
disposition  of  records.   To  achieve  this,  we  will  revise  the  long-range  plan  for  a 
Govemmentwide  program  for  the  scheduling  of  agency  records  with  specific  target 
dates  to  ensure  measurable  success.   We  will  institute  a  program  to  ensure  that  all 
Federal  agencies  are  aware  of  comprehensive  recordkeeping  requirements  and  will 
monitor  their  implementation.   We  will  develop  and  initiate  new  strategies  to 
increase  the  effectiveness  of  records  and  information  managers  through  regulation, 
education,  and  evaluation. 


Imfom  Ike 
American  pcopJc 
and  the 
Govemmeat 


We  must  manage  a  coordinated,  nationwide  system  of  exhibits,  educational 
programs,  publications,  and  other  activities  that  inform  the  American  people  and 
the  Federal  Government  about  our  documentary  heritage.   We  will  accomplish  this 
by  establishing  a  mechanism  for  nationwide  sharing  of  plans  and  resources  for 
public  and  agency  outreach  by  all  units  involved  in  these  functions.   We  will 
establish  an  automated,  centralized  information  source  to  facilitate  the  sharing  of 
public  and  agency  outreach  activities. 


ezpectaiions  and 
evalnalc  progress 


We  must  establish  an  ongoing  means  to  determine  what  the  public  and  the  Federal 
Government  expect  of  the  National  Archives  and  Records  Administration  in  the 
area  of  records  and  information  and  to  evaluate  our  effectiveness  in  meeting  those 
expectations.   We  will  begin  by  evaluating  the  General  Accounting  Office's  report 
on  services  at  the  National  Archives  and  Records  Administration.   We  will  develop 
an  implementation  plan  in  response  to  the  report.   The  Management  Council, 
composed  of  the  heads  of  the  functional  areas  in  the  agency,  will  develop 
mechanisms  to  accomplish  ongoing  assessment,  including  consulting  with  the 
National  Archives  Advisory  Council  and  developing  specific  strategies  for  the 
various  program  areas. 
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GOALS 


2.  Manage  the  National  Archives  and  Records  Administration 
effectively  to  ensure  mission  accomplishment 

Overall  direction  for  the  National  Archives  and  Records  Administration  lies  with 
the  Archivist  of  the  United  States  and  his  immediate  staff.   Each  of  the  program 
activities  has  specific  management  responsibilities.    The  agency  establishes  policies 
and  procedures  for  managing  U.S.  Government  records.   We  assist  Federal  agencies 
in  documenting  their  activities,  administering  records  management  programs, 
scheduling  records,  and  retiring  noncurrent  records  to  Federal  records  centers.   We 
appraise,  accession,  arrange,  describe,  preserve,  and  make  available  to  the  public 
the  historically  valuable  records  of  the  three  branches  of  Government.   We  manage 
the  Presidential  Libraries  system.   We  assist  non-Federal  institutions  through  a 
grants  program  administered  by  the  National  Historical  Publications  and  Records 
Commission.   We  publish  the  Statutes  at  Large,  regulations,  and  Presidential  and 
other  public  documents  through  the  Federal  Register  system. 

We  must  look  beyond  this  functional  approach  and  fulfill  a  mission  of  broader 
scope  and  commitment  to  service.   Ours  is  a  unique  position  in  the  Federal 
Government.   We  alone  are  primarily  concerned  with  the  Nation's  documentary 
heritage.   We  alone  service  the  records  of  all  three  branches  of  the  Government. 
Our  perspective  gives  us  an  opportunity  to  see  beyond  our  functional  mission  to  a 
greater  goal  of  service  to  the  American  people  and  their  Government. 


Develop,  eslablish. 
aad  institatioiulize 
ftnlegic 
manage  raent 


Move  to 
Afchives  n  with  a 

miwimnn,  of 

dimtpboD  to 


To  accomplish  our  mission  of  service,  in  an  era  of  declining  resources,  we  must 
manage  more  effectively.   We  must  develop,  establish,  and  institutionalize  a 
strategic  management  process  in  the  National  Archives  and  Records  Administration, 
including  a  complete  review  of  the  organizational  structure  to  ensure  that  it  is 
designed  to  efficiently  and  ecomonically  accomplish  the  agency's  mission.   We  will 
establish  procedures  for  initiating  continuous  implementation  of  the  plan.   This  will 
include  the  creation  of  the  Archivist's   Management  Council  as  the  ongoing  body 
responsible  for  implementation  of  the  plan  and  assignment  of  responsibilities  for 
accomplishing  plan  objectives.    It  will  include  incorporating  the  strategic  plan  into 
all  agency  planning  processes  and  the  establishment  of  an  annual  strategic  review 
process. 

The  National  Archives  and  Records  Administration  must  complete  the  move  of 
staff  and  records  to  Archives  II  with  a  minimum  disruption  to  services  and  other 
agency  activities.   We  will  implement  the  existing  plans  that  are  designed  to  move 
the  national  archives  safely  without  damage  or  loss,  procure  the  necessary  supplies 
to  ensure  a  smooth  transition,  and  keep  our  users  informed  of  any  disruptions  to 
normal  service. 
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MAJnUin  ud 
develop  a  diverse 
lUff  of  Ihe  higheil 
quijiy 


The  National  Archives  and  Records  Administration  must  maintain  and  develop  a 
diverse  staff  of  the  highest  quality  to  ensure  accomplishment  of  the  mission  of  the 
agency.   We  will  explore  new  methods  and  opportunities  to  include  staff 
participation  in  carrying  out  the  mission  of  the  agency.   We  will  develop  and 
implement  a  plan  for   recruitment,  management  development,  and  skills 
enhancement  required  to  increase  workforce  diversity  at  all  levels.   We  will 
enhance  and  expand  recognition  of  employees  who  provide  outstanding  service  to 
the  public  and  the  Government. 


Muiage  the 
agency  u  a 
nationwide  system 


We  must  manage  this  agency  strategically  as  an  integrated  nationwide  system.   We 
will  develop  a  uniform,  meaningful  system  of  workload  performance  measures  for 
the  National  Archives  and  Records  Administration.    We  will  build  into  appraisal, 
accessioning,  and  disposal  plans  and  operations  a  requirement  for  estimating  and 
accounting  for  the  resource  implications  of  all  records  disposition  actions  and  will 
use  that  data  to  determine  future  space  and  resource  requirements.    Finally,  in  times 
of  declining  resources,  we  will  consider  alternative  sources  of  funding  for  some  of 
our  activities. 


Integrated 
management  of 
space  and  facilities 


We  must  manage  National  Archives  and  Records  Administration  space  and  facility 
needs  on  an  integrated  basis.   We  will  begin  by  implementing  as  appropriate  the 
recommendations  in  two  recently  completed  studies  on  space  for  the  National 
Archives  regions  and  the  Federal  records  centers  and  by  addressing  our  post-move 
needs  in  the  Washington,  DC,  area.   We  will  also  reevaluate  our  position  on 
authorizing  affiliated  archives  for  the  storage  of  records  that  are  legally  part  of  the 
National  Archives  of  the  United  States. 


3.  Aggressively  pursue  the  National  Archives  and  Records 
Administration's  mission  in  all  areas  being  impacted  by  changing 
information  technology  and  electronic  records. 

The  serious  issue  of  computerized  records  in  the  Federal  Government  and  its 
implications  for  the  National  Archives  have  been  the  subject  of  study  and 
Background  pubUcatioH  for  3  number  of  years.   Two  publications — Taking  A  Byte  Out  of 

History:    The  Archival  Preservation  of  Federal  Computer  Records,  a  report  issued 
in  1990  by  the  House  of  Representatives  Committee  on  Government  Operations, 
and  a  study  conducted  a  year  earlier  for  the  National  Archives  and  Records 
Administration  by  the  National  Academy  of  Public  Administrator — identified 
serious  problems  in  the  preser\'ation  of  electronic  records  and  called  for  immediate, 
positive  action. 


Actions  taken 


We  responded  by  issuing  A  National  Archives  Strategy  for  the  Development  and 
Implementation  of  Standards  for  the  Creation,  Transfer,  Access  and  Long-Term 
Storage  of  Electronic  Records  of  the  Federal  Government  (National  Archives 
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long-range  plan  for  permanently  valuable  electronic  records.   A  second  study 
conducted  for  us  by  the  National  Association  of  Public  Administrators  surveyed 
Federal  agencies  and,  using  expert  panels  of  advisors,  identified  the  most 
signiHcant  electronic  records  series  in  the  Federal  Government.  This  became  the 
core  of  our  action  plan.  Appraisal  and  transfer  of  the  permanently  valuable 
systems  identified  by  the  expert  panels  along  with  an  aggressive  accessioning 
program  for  previously  appraised  record  systems  have  been  our  program  focus  for 
the  past  two  years. 


GOALS 

Develop  a  sinlegy 
lod  a  plu  to 
addresi  ^^gin£ 
infonnalioii 
leduoiogy 


These  actions  are  important  but  they  only  begin  to  address  the  serious  problems  of 
electronic  mail,  optical  disk,  and  other  technologies  being  applied  daily  by  various 
agencies.   They  do  not  begin  to  address  the  challenges  we  face  in  the  area  of 
scientific  and  technical  data  appraisal  and  preservation. 

The  National  Archives  and  Records  Administration  must,  by  1994,  develop  a 
formal  strategy  to  address  the  complex  and  dynamic  issues  related  to  the  use  of 
changing  information  technology  by  other  Federal  agencies.   We  will  establish  an 
agencywide  task  force  to  identify  strategics  needed  in  the  areas  of  records 
management,  records  storage,  preservation,  deliver)'  of  records  and  information,  and 
outreach  in  the  area  of  electronic  records.   We  will  devise  a  plan  for  the 
accomplishment  of  our  mission  in  these  areas  by  1994  and  will  fully  implement  the 
plan  by  1997. 


But  our  concerns  over  the  changing  technology  are  not  limited  to  the  impact  on  our 
archival  program.   The  National  Archives  and  Records  Administration  is  also  a 
records  creator  and  a  service  provider.  A  recent  report  issued  by  the  Government 
Operations  Committee  of  the  House  of  Representatives:  Federal  Register:  Better 
Electronic  Technology  Planning  Could  Improve  Production  and  Dissemination 
called  upon  the  Archivist  to  increase  use  of  technology  to  improve  the  production 
and  delivery  of  this  important  Government  information.   Through  concerted  efforts 
at  coordination  with  the  Government  Printing  Office  as  well  as  specific  direction 
form  the  Administrative  Committee  of  the  Federal  Register,  we  are  developing 
long-range  strategies  for  electronic  submission  and  dissemination.   We  must  look 
not  only  at  how  other  agencies  use  electronic  formats,  which  will  impact  on  us,  but 
also  to  the  use  of  technology  in  our  internal  operation  and  service  delivery  systems. 


lalegnte 
tocfanology  inio 
inlcnial 

management  and 
:  deUveiy 


We  must  integrate  information  technology  into  our  administration,  management, 
and  service  delivery  systems.   We  will  establish  a  task  force  to  identify  the  records 
and  other  information  currently  in  paper  for  conversion  to  electronic  format  for 
research  and  dissemination.   We  will  establish  an  agencywide  automated  data 
processing  management  group  to  ensure  that  acquisition  and  use  of  information 
technology  are  driven  by  mission  requirements.   We  will  design  and  implement 
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programs  that  enable  automated  life-cycle  tracking  and  descriptive  systems  to 
interface.   We  will  determine  where  employees  do  not  have  adequate  access  to 
systems,  equipment,  or  software  to  perform  their  duties  efficiently  and  effectively 
and  will  develop  a  plan  to  provide  access.   To  further  ensure  that  staff  can  use 
technology,  we  will  include  provisions  for  adequate  training  in  information 
technology  in  the  National  Archives  and  Records  Administration's  training  plan. 

4.  Preserve  the  records  of  the  Federal  Government  and  other 
historical  materials 


Prcjcfvalion  as  t 
concept 
raUier  Ihin  a 
function 


Preservation  is  critical  to  the  success  of  the  National  Archives  and  Records 
Administration.    It  is  the  foundation  of  our  mandated  activities.    Preservation  is 
more  than  an  archival  function,  it  is  a  basic  concept.   We  strive  to  preserve  a  full 
and  accurate  record  through  all  of  our  activities.   We  assist  agencies  in  creating 
and  maintaining  good  records  systems  to  ensure  that  the  activities  of  the  Federal 
Government  are  adequately  documented.   We  store  noncurrent  records  in  records 
centers  to  facilitate  the  timely  transfer  of  the  permanent  records  and  to  ensure  that 
records  without  enduring  value  are  disposed  of  in  a  timely  manner.   We  serve  as 
the  repository  for  originals  of  all  Federal  regulations,  Executive  Orders,  and 
Presidential  Proclamations,  and  we  receive  the  originals  of  laws  passed  by  the 
Congress  of  the  United  States  and  constitutional  amendments  approved  by  the 
States.   We  accession  records  into  the  Nation's  archives  and  perform  physical 
conservation  on  the  records.    We  provide  guidance,  education,  and  funding  for 
preservation  and  publications  in  non-Federal  institutions.    In  all  these  activities  we 
safeguard  the  Nation's  memory. 


PrcAcrvabon  is  a 

wotthwhile 

Eftdeavor 

We  preserve 
inforaialjon 

Dissenunabon  is 
an  asped  of 
prescrv  alien 


There  are  three  principles  inherent  in  a  broad  interpretation  of  preservation.    First  is 
the  concept  that  the  collection  and  preservation  of  Federal  documents  is  a 
worthwhile  endeavor.   The  second  and  more  expansive  concept  is  that  information 
is  worthy  of  preservation  without  regard  to  its  physical  form.    Implied  here  is  a 
third  concept  that  distribution  to  the  widest  possible  audience  is  a  logical  extension 
of  preservation.    It  is  from  this  broader  concept  of  preservation  that  the  archival 
program  for  the  21st  century  will  grow.   We  will  continue  to  uphold  our  sacred 
trust  of  conserving  traditional  records  through  systematic,  careful,  and  proper 
handling,  treatment,  and  storage,  but  we  must  focus  on  new  Federal  information 
formats  and  look  toward  broader  accessibility  of  that  information. 
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GOALS 

Revise  ind  expand 
long  nngc 
preservalion  plan 


Preserve  during  all 
phages  of  the  life- 
cycle 


To  ensure  the  preservation  of  the  records  of  the  Federal  Government  and  other 
historical  materials,  the  National  Archives  and  Records  Administration  must  revise 
and  expand  the  existing  long-range  preservation  plan.   We  will  create  an 
integrated,  agencywide  plan  that  addresses  all  records  regardless  of  physical  format. 
This  plan  will  identify  the  highest  preservation  priorities  throughout  the  agency  on 
the  basis  of  value,  use,  and  condition.   These  priorities  will  address  facilities, 
standards,  education,  and  research  as  well  as  direct  actions  taken  on  records.   The 
plan  will  include  strategies  relating  to  the  use  of  emerging  technologies.   The  long- 
range  preservation  plan  must  be  founded  in  the  realities  of  the  budget  process  and 
will  include  specific  objectives  in  order  to  demonstrate  measurable  progress. 

The  National  Archives  and  Records  Administration  must  expand  preservation 
efforts  in  other  Federal  agencies  to  ensure  that  the  records  are  maintained  properly 
throughout  their  life  cycle.    We  will  issue  written  guidance  relating  to  preservation 
of  all  records  media.   We  will  establish  a  preservation  education  program  for 
agencies,  including  courses,  guidance,  publications,  and  evaluations.   We  will 
develop  a  coordinated  disaster  prevention  and  recovery  training  program  for 
Federal  recordkeepers.   We  will  identify  partnerships  and  other  resources  for  the 
preservation  of  records  still  in  agency  custody. 


Lead  in 
Prescrvabon 


The  National  Archives  and  Records  Administration  must  provide  leadership  in  the 
preservation  of  archival  materials.   We  will  disseminate  information  through 
technical  literature  and  educational  activities.    We  will  participate  and  lead  in  the 
formulation  of  national  and  international  standards.    We  will  support  and 
coordinate  mutually  beneficial  efforts  with  other  archival  repositories,  especially 
through  the  National  Historical  Publications  and  Records  Commission. 


5.  Provide  leadership  in  the  archival,  records,  and  information 
fields. 


Background 


At  the  time  of  its  creation  in  1934,  the  National  Archives  and  archival  management 
in  the  United  States  were  virtually  synonymous.    National  Archives  staff  translated 
existing  works  on  the  principles  and  practices  of  Archives  from  the  original 
European  texts.    Other  employees  went  on  to  write  new  texts  expanding  on 
concepts  developed  by  the  new  agency  in  processing  the  valuable  records  of  the 
Federal  Government.   The  creation  of  a  professional  association,  the  Society  of 
American  Archivists,  was  a  direct  result  of  the  work  of  the  first  Archivist  of  the 
United  States,  R.D.W.  Connor.    His  successor,  Solon  Buck,  was  the  acknowledged 
premier  educator  in  the  field  of  archives.   Buck  was  also  largely  responsible  for  the 
creation  of  Federal  records  management  in  response  to  the  explosion  in  the  size 
and  workload  of  the  Federal  Government  in  World  War  II.   Wayne  C.  Grover,  the 
third  Archivist  of  the  United  States,  oversaw  the  expansion  of  our  responsibilities 
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for  records  and  information  management.   His  administration  also  created  the 
Federal  Records  Center  system.    Responsibility  for  our  national  historical  heritage 
beyond  the  confines  of  Federal  records  took  on  new  meaning  when  the  National 
Historical  Publications  Commission  was  given  authority  to  distribute  grants,  first 
for  publications  in  1964  and  then  for  significant  records  projects  in  1974,  with  a 
change  in  name  to  the  National  Historical  Publications  and  Records  Commission. 
These  are  all  concepts  that  were  revolutionary  in  their  times,  and  the  National 
Archives  and  Records  Administration  was  an  acknowledged  leader  in  all. 


GOALS 

Lead  in  archives, 
record^.and 
informalion 
management 


The  National  Archives  and  Records  Administration  must  be  a  national  leader  in 
archives  and  records  management,  especially  in  policy  development  on  adequacy  of 
documentation  and  access-related  issues.    We  will  draft  legislation  that  will  give 
the  Archivist  of  the  United  States  the  authority  to  issue  binding  regulations  on  the 
interpretation  of  the  definition  of  the  term  "records."    We  will  actively  support 
reauthorization  of  the  National  Historical  Publications  and  Records  Commission. 
The  Commission  has  just  approved  a  strategic  plan  for  grant  funding  directions.  To 
Protect  A  Priceless  Legacy:    The  Preservation  and  Use  of  America's  Historical 
Records.     By  supporting  the  plan  we  can  assist  in  the  assurance  of  adequacy  of 
documentation  on  a  national  scale.    We  will  join  with  the  Information  Security 
Oversight  Office  to  aggressively  advocate  a  new  Executive  Order  on  national 
security  information  to  include  an  automatic  declassification  date  and  mandatory 
development  of  declassification  guidelines  by  all  executive  agencies  with 
classification  authority.   We  will  establish  a  project  in  cooperation  with  the 
Advisory  Committee  on  the  Records  of  Congress  to  address  the  issue  of  adequacy 
of  documentation  of  the  legislative  process. 


Develop 
interagency 
strategic 
parlnershifM 


The  National  Archives  and  Records  Administration  must  develop  mutually 
beneficial  strategic  partnerships  with  the  many  Federal  agencies  with  which  we 
share  common  records  and  information  interests.    With  these  agencies  we  will 
strive  to  establish  new  partnerships  in  the  areas  of  information  management  and 
Federal  Government  access  policy.   We  will  continue  and  expand  existing 
partnerships  with  other  agencies  that  deal  with  aspects  of  information  management 
that  are  crucial  to  our  mission.    We  will  continue  and  coordinate  existing  working 
partnerships  with  the  Library  of  Congress  to  work  toward  mutually  beneficial  goals 
and  to  avoid  duplication  of  effort. 
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Develop 

putienlu|M  with 
oilier  iuiitatioiu 


We  must  establish  mutually  beneficial  partnerships  with  other  institutions  with 
similar  goals  and  interests.   We  will  support  the  objectives  presented  in  the 
National  Historical  Publications  and  Records  Commission's  strategic  plan  that 
envision  a  national  documentary  program  achieved  through  close  associations  with 
other  institutions  and  organizations.     We  will  identify  the  myriad  regional,  State, 
national,  and  international  institutions  and  organizations  with  which  the  National 
Archives  and  Records  Administration  shares  common  interests.    We  will  evaluate 
previous  and  existing  partnerships  and  collaborative  efforts  that  we  have  undertaken 
with  outside  organizations.   We  will  continue  to  engage  in  joint  sponsorship  of 
conventions,  exhibits,  conferences,  workshops,  and  other  special  events. 


Operale  and 
pfomote 
Archives  n  as  a 
model 


As  a  leader  in  the  profession  of  archival  management,  the  National  Archives  and 
Records  Administration  must  operate  and  promote  Archives  II  as  a  model  archival 
facility.   We  have  designed  a  state-of-the-art  archival  facility.   We  will  now  share 
with  others  the  lessons  that  we  have  learned.   We  will  publish  and  disseminate 
information  to  the  archival  and  museum  communities  on  the  technologies, 
procedures,  and  testing  used  in  the  design,  planning,  and  construction  of  Archives 
II.    Internally,  we  will  establish  procedures  that  ensure  coordinated  information  and 
services  between  Archives  I  and  U. 


6.  Communicate  information  about  the  National  Archives  and 
Records  Administration's  priorities,  policies,  services,  and 
holdings. 

Communication  is  a  tool  in  the  accomplishment  of  our  mission.   Through  open 
internal  communication,  our  colleagues  and  coworkers  can  make  significant 
contributions  to  the  success  of  the  agency  and  to  the  archival  profession.   Through 
open  external  communication,  we  can  benefit  from  the  expertise  and  advice  of  our 
users  and  our  colleagues  in  the  professions  of  archives  administration  and  records 
and  information  management.  Through  effective  communication  we  can  educate 
and  inform  the  American  people  and  their  Government.   These  are  all  forms  of 
communication  that  will  permit  us  to  accomplish  our  mission  of  service. 


GOALS 

Improve  internal 
ooramnnication 


The  National  Archives  and  Records  Administration  must  improve  internal 
communication.   Any  duplication  of  services,  inconsistent  application  of  policy, 
and  redundancy  of  effort  will  further  drain  already  scarce  agency  resources.    Only 
by  breaking  down  internal  barriers  and  refocusing  on  the  basic  mission  of  service 
can  the  agency  meet  the  challenges  of  the  future.   Toward  that  end  the  Archivist's 
Management  Council  will  immediately  address  the  issue  of  internal  communication. 
The  council  is  charged  with  responsibility  for  coordinating  and  expanding 
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Fablkizcihc 
misnoa,  program, 
holdings,  tnd 
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communication  within  the  agency.   As  a  first  step,  we  will  review  and  evaluate  the 
internal  information  distribution  system  with  the  objective  of  improving  the  system. 

The  National  Archives  and  Records  Administration  must  publicize  the  mission, 
programs,  holdings,  and  services  provided  to  the  Federal  Government  and  the 
public  through  a  coordinated  program  of  education  and  outreach.   To  publicize  our 
holdings,  we  will  implement  the  Archival  Information  System,  an  online, 
automated  descriptive  database  containing  information  about  the  Federal  records  in 
our  custody.    More  than  a  descriptive  database,  the  Archival  Information  System 
will  provide  researchers  with  online,  dial-in  access  to  descriptive  information  about 
the  records  nationwide.   We  will  also  promote  an  active  systemwide  public 
information  program  that  targets  nationwide  audiences  in  the  public  and  the 
Govenmient. 


Dialogue  with 
oofutiluenls 


If  we  are  to  succeed  in  our  mission  of  service,  we  must  be  able  to  evaluate  our 
progress.   The  National  Archives  and  Records  Administration  must  establish  and 
maintain  an  effective  and  open  dialogue  with  our  constituents.    We  believe  that  this 
is  so  critical  to  our  success  that  we  will  develop  an  agencywide,  coordinated, 
formal  communications  policy.   We  will  expand  and  improve  communication  with 
our  external  constituents.    We  will  evaluate  the  relationship  of  other  advisory 
groups  to  the  National  Archives  Advisory  Council.   To  facilitate  internal  and 
external  communication,  we  will  provide  to  our  staffs  in  the  Washington,  DC,  area 
and  in  the  field  direct  access  to  existing  commerical  and  Govenmient  online 
network  systems  that  share  information  of  interest  to  archivists  and  records 
managers.   We  will  expand  our  reporting  to  the  Congress  on  the  overall  benefits  of 
the  services  we  provide  to  Federal  agencies. 
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ARCHIVES  II  FACILITY 


Mr.  HoYER.  Thank  you  very  much,  Mr.  Mosley,  and  thank  you 
for  presenting  this  report  on  the  National  Archives  and  Records 
Administration  Strategic  Plan,  also  for  the  pictures.  I  have  been 
out  to  College  Park  relatively  recently  and  driven  out  on  the  site.  I 
look  forward  to  going  through  the  facility  when  that  is  possible.  I 
don't  know  how  close  we  are  to  that.  When  do  we  expect  it  to 
open? 

Mr.  Mosley.  We  are  close  to  having  the  building  finished  now, 
and  we  expect  to  begin  moving  staff  out  in  substantial  numbers 
this  fall.  This  summer  it  should  be  completed.  We  will  start  moving 
them  out  this  fall. 

Mr.  HoYER.  Everybody  that  has  visited  the  site  and  has  talked  to 
me  has  been  very,  very  impressed  with  it.  I  think  it  is  going  to  be  a 
very  impressive  facility,  not  only  for  College  Park,  but  for  Ar- 
chives, for  our  country,  and  for  the  employees  who  will  be  working 
there.  How  many  employees  are  we  going  to  have  there? 

Mr.  Megronigle.  Six  hundred. 

Mr.  HoYER.  Six  hundred.  Is  that  less — 900  was  the  number  I  was 
thinking  of. 

Mr.  Megronigle.  We  have  consistently  talked  about  starting 
with  600  and  then  ultimately  expect  to  expand  over  the  years  to 
about  800,  but  we  will  also  employ  several  contracts  to  operate  the 
building,  so  the  total  building  population  will  probably  be  close  to 
1,000 

Mr.  Hoyer.  What  do  we  estimate  will  be  our  user  population  on 
a  daily  basis? 

Mr.  Megronigle.  About  150  researchers  a  day  is  what  we  are  es- 
timating now. 

Mr.  Hoyer.  Somebody  had  mentioned  to  me  a  far  higher 
number,  and  I  thought  that  was  inaccurate. 

Mr.  Megronigle.  It  is  probably  going  to  grow  over  time,  but  ini- 
tially we  had  estimated  150  a  day. 

Mr.  Hoyer.  Well,  I  know  the  University  of  Maryland  is  very  ex- 
cited about  the  development  of  this  facility,  as  am  I.  I  appreciate 
what  the  Archives  is  doing  to  make  this  project  run  as  well  as  it 
has  in  terms  of  construction,  dealing  with  the  community  and  the 
contractor. 

1993  BUSH  RECORDS  SUPPLEMENTAL 

Your  statement  indicates  you  are  working  on  a  fiscal  year  1993 
supplemental  request  for  former  President  Bush's  Presidential  and 
Vice  Presidential  records.  What  do  you  anticipate  will  be  the 
amount  you  will  need  for  this? 

Mr.  Mosley.  Mr.  Chairman,  unfortunately  we  are  not  able  to 
provide  numbers  to  you  today  on  instruction  from  OMB.  I  can  say 
that  up  to  this  point  we  have  spent  about  a  million  and  a  half  dol- 
lars in  actually  moving  these  materials  down  to  College  Station, 
Texas,  but  we  will  be  presenting  that  supplemental  request  soon,  I 
understand. 
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AGREEMENT  ON  PRESIDENTIAL  MATERIALS 

Mr.  HoYER.  I  want  to  get  into  some  broader  questions.  Obviously 
some  controversy  has  arisen  with  reference  to  Mr.  Wilson's  new  job 
and  his  actions  taken  just  prior  to  President  Bush  leaving  office. 
Are  you  conversant  enough  with  the  agreement  to  summarize  it  for 
us?  Would  you  do  that,  please? 

Mr.  MosLEY.  Yes,  I  will.  The  agreement  is  signed  by  four  parties: 
President  Bush,  the  Executive  Secretary  of  the  National  Security 
Council,  and  the  Director  of  the  Office  of  Administration  in  the 
White  House,  and  the  Archivist  of  the  United  States.  The  agree- 
ment arose  out  of  a  need  to  provide  for  orderly  and  systematic 
access  to  computer  materials  that  were  the  subject  of  a  court  order 
of  January  6,  1993.  That  court  order  requires  the  Archivist  and  the 
two  heads  of  the  agencies,  the  National  Security  Council  and  the 
Office  of  Administration,  to  preserve  Federal  records  on  back-up  E 
mail  computer  tapes.  The  government,  Mr.  Chairman,  has  contend- 
ed that  these  back-up  tapes  were  not  designed  as  a  record  keeping 
system,  that  they  were  designed  to  provide  for  security  in  the  event 
of  failure  of  the  E  mail  systems  that  they  were  operating  on. 

Also  on  the  material  with  Federal  records  are  Presidential  mate- 
rials. The  agreement  applies  to  both  Presidential  materials  and  to 
Federal  materials.  Since  it  was  the  contention  of  the  government 
that  these  materials  were  not  records,  the  agreement  does  not  refer 
to  them  as  records.  It  refers  to  them  as  materials  and  information. 
It  was  the  feeling  of  myself  and  the  attorneys  who  participated 
with  me,  as  we  crafted  this  agreement,  that  it  was  important  that 
the  Archivist  balance  the  respective  needs  of  the  Presidential  mate- 
rials and  the  Federal  materials  that  were  found  on  these  computer 
tapes.  It  was  our  feeling  that  the  Archivist  was  in  the  best  position 
to  play  a  significant  role  in  balancing  what  ultimately  could  be 
competing  interests  between  those  two  types  of  materials. 

Under  the  Presidential  Records  Act,  under  the  Court  of  Appeals 
decision  of  January  1991,  and  under  Judge  Richey's  order  of  Janu- 
ary 6th  of  this  year,  it  is  clear  that  neither  the  Archivist  nor  citi- 
zens nor  the  Congress  have  a  say  regarding  the  President's  record 
keeping  practices  or  the  President's  decisions  regarding  Presiden- 
tial records,  and  the  President's  lawyers  were  effective  in  present- 
ing that  point  of  view  as  we  were  arriving  at  this  agreement.  At 
the  same  time,  we  wanted  to  be  in  a  position  to  make  a  case  that 
these  materials  should  be  preserved  if,  on  appeal,  the  finding  of  the 
Appeal  Court  is  that  these  materials  are  records.  That  essentially 
is  what  the  agreement  says  and  what  were  the  events  that  led  up  to 
that  agreement 

Mr.  HoYER.  So  it  provides  for  protection  and  keeping  of  these 
records  or  materials  pending  the  outcome  of  a  judicial  determina- 
tion? 

Mr.  MosLEY.  That  is  right. 

Mr.  HoYER.  Is  there  currently  an  appeal  pending? 

Mr.  MosLEY.  Yes.  The  government  has  filed  for  expedited  appeal 
with  the  Court  of  Appeals,  and  hopefully  we  will  get  an  expedited 
appeal  and  decision,  and  it  will  resolve  the  status  of  these  materi- 
als and  will  indicate  both  to  the  government  and  to  the  plaintiffs 
what  the  next  step  would  be  in  handling  these  materials. 
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Mr.  HoYER.  Who  are  the  plaintiffs? 

Mr.  MosLEY.  The  plaintiffs  are  Public  Citizen,  the  National  Secu- 
rity Archive,  and  a  group  of  historians  and  archivists  and  other 
scholars  who  are  interested  in  these  materials,  and  who  filed  a 
Freedom  of  Information  Act  request  for  some  of  them. 

Mr.  Chairman,  I  might  add  that  there  are  approximately  5,000 
back-up  tapes  and  hard  disks  which  we  have  taken  into  our  custo- 
dy and  are  in  our  possession  in  the  National  Archives  Building 
here  in  Washington.  It  was  our  belief  that  the  single  most  effective 
act  that  we  could  take  to  fulfill  the  court  order  was  to  take  this 
material  into  our  possession,  and  we  did  that  beginning  January 
19th.  The  bulk  of  the  material  was  obtained  on  Jgmuary  20th,  but 
we  continued  to  obtain  materials  from  the  White  House  up  until 
January  28th,  at  which  time  we  filed  our  notice  of  compliance  with 
the  court. 

Mr.  HoYER.  Had  there  been  agreements  that  are  analogous  to 
this  with  previous  Presidents,  as  far  as  you  know? 

Mr.  MosLEY.  Yes,  in  1989  we  entered  into  a  similar  agreement 
with  former  President  Reagan.  This  actually  is  the  action  out  of 
which  this  case  arose.  In  1989  the  plaintiffs  were  successful  in  ob- 
taining a  temporary  restraining  order  regarding  former  President 
Reagan's  intention  to  dispose  of  the  back-up  tapes  that  were  in  ex- 
istence at  that  time.  Again,  in  order  to  provide  access  to  the  mate- 
rials, we  entered  into  an  agreement  with  former  President  Reagan. 

At  that  time  the  materials  were  left  in  the  White  House,  primar- 
ily because  that  is  where  the  computer  facility  is  located  that  can 
process  and  handle  these  materials.  With  the  change  in  adminis- 
trations this  year,  the  materials  of  former  President  Reagan  were 
also  obtained,  and  we  have  those  in  our  custody  in  the  National 
Archives  Building. 

Mr.  HoYER.  Okay.  That  is  subject  still  to  the  prior  agreement  or 
the  restraining  order  still  applies  to  the  previous  agreement? 

Mr.  MosLEY.  Yes,  that  is  right. 

Mr.  HoYER.  The  previous  agreement  has,  in  effect,  been  held  in 
limbo  by  the  court,  am  I  correct?  When  you  say  a  restraining  order 
was  issued  by  the  court,  the  substance  of  the  restraining  order  was 
to  do  what? 

Mr.  MosLEY.  Was  to  ensure  that  these  materials  were  preserved 
pending  the  outcome  of  the  litigation.  Judge  Richey's  order  of  Jan- 
uary 6th  would  ensure  that  these  materials  are  continued  to  be 
preserved  until  the  final  outcome  of  the  litigation. 

Mr.  HoYER.  Now,  we  have  read  and  heard  that  education  and  ar- 
chivist organizations,  some  of  which  are  plaintiffs  in  the  case,  are 
concerned  about  the  precedent  this  agreement  sets.  It  may  or  may 
not  be  a  precedent  if  the  Reagan  agreement  is  similar. 

Mr.  MosLEY.  The  Reagan  agreement  would  be  similar,  and  that,  I 
think,  would  be  precedent  to  what  we  entered  into  with  former 
President  Bush.  I  do  not  recall  if  the  Bush  agreement  would  be  es- 
sentially the  same  regarding  what  we  entered  into  with  former 
President  Reagan. 

Mr.  HoYER.  Now,  other  than  Reagan  and  Bush  were  there  any 
previous  agreements  with  either  Presidents  Carter  or  Ford  or 
Nixon? 
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Mr.  MosLEY.  None  that  I  am  aware  of.  I  think  perhaps  because 
the  circumstances  were  different,  the  materials  of  those  Presidents 
were  not  subject  to  a  restraining  order  or  to  request  for  access  from 
a  group  of  citizens. 

DIFFERENCE  BETWEEN  FEDERAL  AND  PRESIDENTIAL  RECORDS 

Mr.  HoYER.  Would  you  tell  me  the  difference  between  Presiden- 
tial records  and  Federal  records? 

Mr.  MosLEY.  Yes.  Presidential  records  and  Federal  records  are 
both  defined  in  statute.  The  Presidential  Records  Act  defines  Presi- 
dential records  as  those  documentary  materials  of  an  individual  or 
an  organization  which  are  used  by  the  President  in  carrying  out 
his  constitutional  duties  as  President,  and  which  are  used  to  advise 
or  assist  him  in  carrying  out  those  duties  or  which  relate  to  his 
constitutional  duties. 

The  Federal  Records  Act  defines  federal  records  as  those  docu- 
mentary materials  of  a  Federal  agency  which  are  preserved  or  ap- 
propriate for  preservation  as  evidence  of  the  organization  and  poli- 
cies decisions,  transactions  of  the  Federal  Government  or  because 
of  the  information  in  them. 

PROVISIONS  OF  PRESIDENTIAL  RECORDS  ACT 

Mr.  HoYER.  Apparently  it  was  your  conclusion  or  were  you  ad- 
vised that  the  agreement  with  former  President  Bush,  as  it  relates 
to  records  or  materials,  does  not  violate  the  provisions  of  the  Presi- 
dential Records  Act? 

Mr.  MosLEY.  In  my  opinion,  no,  not  at  all.  It  was  the  contention 
of  the  White  House  that,  of  course,  only  the  President  decides  what 
is  a  presidential  record  and  only  the  President  determines  the 
record  keeping  practices  of  the  President,  under  the  Presidential 
Records  Act.  There  was  some  sense  that  perhaps  all  of  these  com- 
puter tapes  could  be  considered  Presidential  records. 

The  White  House  counsel  did  not  take  that  approach.  Rather, 
they  recognized  that  these  computer  tapes  had  both  Presidential 
and  Federal  material  or  information  on  them.  They  expressed  the 
opinion  that  but  for  this  court  order,  the  President  could  choose  to 
dispose  of  that  part  of  these  computer  tapes  which  were  Presiden- 
tial materials  or  Presidential  information. 

They  also  expressed  the  hope  or  fact  that  they  would  consider  al- 
lowing the  National  Archives  to  take  this  part  that  is  Presidential 
into  the  Bush  Library  as  Presidential  materials  or  donated  histori- 
cal materials  if  it  was  our  finding  that  these  things  were  not  dupli- 
cated in  other  Presidential  records  which  are  already  in  College 
Station,  and  it  was  appropriate  to  have  them  as  Presidential  mate- 
rials. 

INVOLVEMENT  IN  THE  AGREEMENT 

Mr.  HoYER.  I  presume  we  will  be  looking  at  this  further  as  the 
court  cases  resolve  themselves.  Clearly  the  fact  that  Dr.  Wilson  has 
now  gone  down  to  Texas  A&M  University  has  raised  very  substantial 
questions.  It  may  not  be  anything  inappropriate,  but  it  has  raised 
questions  with  respect  to  the  objectivity  that  was  applied  at  the  time 
these  decisions  were  made  in  January. 
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Mr.  MosLEY.  Mr.  Chairman,  if  I  might  just  offer  a  comment 
there.  I,  of  course,  am  not  in  a  position  to  comment  for  Dr.  Wilson, 
but  I  can  comment  regarding  my  own  involvement  in  this  matter, 
and  as  one  of  the  three  primary  National  Archives  employees  who 
were  responsible  for  negotiating  and  entering  into  this  agreement, 
I  can  say  very  clearly  that  Dr.  Wilson  did  not  give  us  instructions 
regarding  the  terms  of  this  agreement.  He  did  not  question  us  re- 
garding any  terms  that  we  felt  were  appropriate  or  that  could  be 
entered  into. 

He  did  not  interject  himself  in  any  way  into  negotiating  the 
terms  of  this  agreement,  if  I  could  summarize  it  that  way.  I  think 
it  is  important  that  you  and  all  others  who  are  interested  in  that 
know  that  and  understand  it  because  I  think  that  there  is  a  percep- 
tion that  somehow  he  was  intimately  involved  in  negotiating  these 
terms  and  would  be  in  a  position  to  give  favorable  terms  to  the 
former  President.  Again,  he  did  not  interject  himself  in  any  way. 
He  did  sign  the  agreement.  He  was  kept  informed  regarding  the 
negotiations.  He  was  aware  of  what  he  was  signing,  but  certainly  I 
think  speaking  for  myself  I  did  not  foresee  any  potential  controver- 
sy regarding  the  terms  of  the  agreement  as,  of  course,  we  have 
since  learned  otherwise. 

Mr.  HoYER.  I  have  a  lot  of  other  questions,  but  I  will  yield  a 
minute  to  Mr.  Visclosky. 

PRECEDENCE  OF  REAGAN  AGREEMENT 

Mr.  Visclosky.  Dr.  Wilson  was  appointed  by  President  Reagan,  if 
I  am  correct. 

Mr.  MosLEY.  That  is  correct. 

Mr.  Visclosky.  Was  it  the  decision  made  relative  to  President 
Reagan's  administration  that  is  the  precedence  upon  which  this  de- 
cision was  based  for  President  Bush? 

Mr.  MosLEY.  Well,  I  want  to  be  careful  about  characterizing  that 
as  a  precedent  because  I  think  you  have  to  look  at  each  one  of 
them  as  unique  and  separate  circumstances.  Entering  into  an 
agreement  with  President  Reagan  in  1989  to  provide  for  access  to 
Iran-Contra  materials,  we  did  do.  The  specific  terms  of  the  two 
agreements  I  am  not  familiar  enough  with  today  to  say  that  all  of 
the  terms  that  are  in  the  agreement  that  we  entered  into  with 
former  President  Bush  are  the  same  as  those  that  we  entered  into 
with  former  President  Reagan,  but  it  is  a  fact  that  we  did  have  an 
agreement  with  former  President  Reagan  in  1989  to  provide  for 
access  to  Reagan  materials. 

NATIONAL  HISTORICAL  PUBLICATIONS  AND  RECORDS  COMMISSION 

Mr.  Visclosky.  In  this  fiscal  year's  appropriation,  a  $5  million 
figure  was  included  for  the  National  Historical  Publications  and 
Records  Commission  for  grants.  What  is  the  role  of  the  Commission 
and  how  are  the  grants  administered? 

Mr.  MosLEY.  Well,  the  role  of  the  Commission  is  to  encourage 
preservation  of  documentary  materials  and  publication  of  histori- 
cally significant  collections.  The  Commission,  of  course,  receives  its 
granting  authority  and  appropriations  in  the  same  manner  as  we, 
and  then  receives  proposals  from  various  State  and  local  archival 
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and  scholarly  organizations,  from  other  private  institutions,  univer- 
sities, libraries,  and  based  on  the  merits  of  those  proposals  the 
Commission  will  meet  generally  twice  a  year  and  will  make  grants 
to  organizations  who  have  worthy  proposals. 

Mr.  ViscLOSKY.  Are  the  Commission's  operating  expenses  funded 
through  the  grant  program,  through  the  $5  million  appropriation? 

Mr.  Megronigle.  No,  it  is  an  add-on.  It  is  about  an  additional  $1 
million  above  the  $5  million  to  cover  the  staff  of  approximately  17 
employees  to  administer  the  program. 

Mr.  ViscLOSKY.  What  is  the  status  of  the  authorization  of  the 
Commission? 

Mr.  MosLEY.  There  is  legislation  pending  to  be  introduced  that 
will  reauthorize  the  Commission. 

Mr.  ViscLOSKY.  Is  the  Commission  currently  authorized? 

Mr.  Megronigle.  It  is  currently  authorized  through  this  fiscal 
year,  fiscal  year  1993,  and  an  authorization  is  pending  for  next 
fiscal  year  and  several  years  beyond. 

Mr.  ViscLOSKY.  Which  Committee  in  the  House,  if  I  could  ask 
you,  is  responsible  for  that  authorization  legislation? 

Mr.  Megronigle.  Government  Operations. 

Mr.  ViscLOSKY.  Is  that  Commission  on  the  list  that  is  proposed  by 
President  Clinton  in  terms  of  termination? 

Mr.  Megronigle.  No,  it  is  not. 

Mr.  ViscLOSKY.  The  funds  are  to  be  used  for  specific  projects  in 
terms  of  the  grant,  and  I  assume  the  grant  applications  are  re- 
viewed to  ensure  the  projects  are  funded  and  not  operational  ex- 
penses. Is  there  an  audit  conducted  to  determine  the  proper  ex- 
penditure of  these  funds? 

Mr.  MosLEY.  Yes,  there  are  audits  that  are  carried  out  regarding 
the  funds. 

Mr.  ViscLOSKY.  Could  you,  for  the  record,  provide  a  list  of  recipi- 
ents and  the  grants  funded  and  the  amounts  received  for  1992? 

Mr.  MosLEY.  Yes,  we  will  do  that. 

[The  information  follows:] 
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NATIONAL  HISTORICAL  PUBLICATIONS  AND  RECORDS  COMMISSION 
nSCAL  YEAR  1992  GRANTS 

Publications  Grants 
Continuing  Projects: 

The  Adams  Papers  (Massachusetts  Historical  Society,  Boston,  MA):    $90,300. 

The  Jane  Addams  Papers  (Duice  University,  Durliam,  NC):  $58,550. 

The  Black  Abolitionist  Papers  (Tlie  Florida  State  University,  Tallahassee,  FL):  $29,580. 

The  Papers  of  John  C.  Calhoun  (University  of  South  Carolina,  Columbia,  SC):  $36,548. 

The  Papers  of  Charles  Carroll  of  CarroUton  (University  of  Maryland,  College  Park,  MD): 
$15,000. 

The  Papers  of  Salmon  P.  Chase  (Claremont  Graduate  School,  Claremont,  CA):  $69,000. 

The  Papers  of  Jefferson  Davis  (Rice  University,  Houston,  TX):  $63,000. 

The  Papers  of  Thomas  A.  Edison  (Rutgers,  The  State  University  of  New  Jersey,  New  Brunswick, 
NJ):   $45,610. 

The  Papers  of  Dwight  David  Eisenhower  (The  Johns  Hopkins  University,  Baltimore,  MD): 
$34,955. 

Documentary  History  of  the  First  Federal  Congress  of  the  United  States  of  America,  March  4, 
1789  -  March  3,  1791  (The  George  Washington  University,  Washington,  DC):   $175,000. 

The  Papers  of  Benjamin  Franklin  (Yale  University,  New  Haven,  CT):  $90,300. 

Freedom:  A  Documentary  History  of  Emancipation,  1861-1867  [Freedmen  and  Southern  Society], 
(University  of  Maryland,  College  Park,  MD):    $93,931. 

The  Papers  of  Albert  Gallatin  (Baruch  College  and  the  Research  Foundation  of  the  City 
University  of  New  York,  New  York,  NY):   $45,000. 

The  Marcus  Garvey  and  Universal  Negro  Improvement  Association  Papers  (Regents  of  the 
University  of  California,  Los  Angeles,  CA):   $42,958. 

The  Papers  of  Emma  Goldman  (Regents  of  the  University  of  California.  Berkeley,  CA): 
$68,000. 
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The  Samuel  Gompers  Papers  (University  of  Maryland,  College  Park,  MD):  $68,000. 

The  Papers  of  Ulysses  S.  Grant  (Ulysses  S.  Grant  Association,  Carbondaie,  IL):   $64, (XX). 

The  Papers  ofNathanael  Greene  (Rhode  Island  Historical  Society,  Providence,  RI):   $67,0(X). 

The  Papers  of  Andrew  Jackson  (University  of  Tennessee,  Knoxville,  TN):   $60,9(X). 

J.  Franklin  Jameson  and  the  Development  of  Humanistic  Scholarship  in  America  (American 
Historical  Association,  Washington,  DC):  $50,000. 

The  Papers  of  Thomas  J eff^erson  (Princeton  University,  Princeton,  NJ):  $90,300. 

The  Papers  of  Andrew  Johnson  (University  of  Tennessee,  Knoxville,  TN):   $73,0(K). 

The  Papers  of  Martin  Luther  King,  Jr.  (The  Martin  Luther  King,  Jr.  Center  for  Nonviolent  Social 
Change,  Atlanta,  GA):  $52,000. 

The  Papers  of  Henry  Laurens  (South  Carolina  Historical  Society,  Charleston,  SC):   $41,000. 

The  Papers  of  Jacob  Leisler  (New  York  University,  New  York,  NY):  $10,000. 

The  Lincoln  Legal  Papers:  A  Documentary  History  of  the  Law  Practice  of  Abraham  Lincoln, 
1836-1861  (Illinois  Historic  Preservation  Agency,  Springfield,  IL):  $33,600. 

The  Papers  of  James  Madison  (University  of  Virginia,  Charlottesville,  VA):  $90,300. 

The  Papers  of  George  Catlett  Marshall  (George  C.  Marshall  Foundation,  Lexington,  VA): 
$54,000. 

The  Papers  of  John  Marshall  (Institute  of  Early  American  History  and  Culture,  Williamsburg, 
VA):   $23,448. 

The  Papers  of  Robert  Morris  (Queens  College  and  the  Research  Foundation  of  the  City  University 
of  New  York,  New  York,  NY):   $35,000. 

The  Papers  of  Frederick  Law  Olmsted  (The  American  University,  Washington,  DC):  $22,000. 

Correspondence  of  James  K.  Polk  (University  of  Tennessee,  Knoxville,  TN):  $37,800. 

Race,  Slavery,  and  Free  Blacks:  Petitions  to  Southern  Legislatures  and  County  Courts,  1 775-1866 
(University  of  North  Carolina  at  Greensboro,  Greensboro,  NC):   $23,100. 

The  Documentary  History  of  the  Ratification  of  the  Constitution  (Board  of  Regents,  University 
of  Wisconsin,  Madison,  WI):   $119,600. 

The  Margaret  Sanger  Papers  (New  York  University,  New  York,  NY):   $43,000. 


Subvention  Grants: 
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Documentary  Relations  of  the  Southwest  Civil/Military  Series  (University  of  Arizona,  Arizona 
State  Museum,  Tucson,  AZ):   $29,500. 

The  Papers  ofThaddeus  Stevens  (Pomona  College,  Claremont,  CA):  $21,000. 

Documentary  History  of  the  Supreme  Court  of  the  United  States,  1789-1800  (Supreme  Court 
Historical  Society,  Washington,  DC):   $91,000. 

A  Narrative  of  the  Captivity  and  Adventures  of  John  Tanner  (John  T.  Fierst,  Minneapolis,  MM): 
$12,000. 

The  Journals  of  Diego  de  Vargas  (University  of  New  Mexico,  Albuquerque,  NM):   $45,000. 

The  Papers  of  George  Washington  (University  of  Virginia,  Charlottesville,  VA):   $40,960. 

The  Journals  of  Frances  E.  Willard  (Carolyn  De  Swarte  Gifford,  Evanston,  IL):  $10,500. 


The  Black  Abolitionist  Papers  (University  of  North  Carolina  Press,  Chapel  Hill,  NC):   $12,000 
for  volume  5;  12,000  for  volume  6. 

The  Papers  of  Henry  Bouquet  (Pennsylvania  Historical  and  Museum  Commission,  Harrisburg, 
PA):   $12,000  for  volume  6. 

William  Cullen  Bryant  Letters  (Fordham  University  Press,  New  York,  NY):  $12,000  for  volume 
5  and  $12,000  for  volume  6. 

TTie  Papers  of  John  C.  Calhoun  (University  of  South  Carolina  Press,  Columbia,  SC):   $12,000 
for  volume  2 1 . 

The  Papers  of  Salmon  P.  Chase  (Kent  State  University  Press,  Kent,  OH):  $12,000  for  volume 
1. 

The  Papers  of  Henry  Clay  (University  Press  of  Kentucky,  Lexington,  KY):  $12,000  for 
supplement  volume. 

The  Papers  of  Jefferson  Davis  (Louisiana  State  University  Press,  Baton  Rouge,  LA):   $12,(X)0 
for  volume  7  and  $3,000  for  a  reprint  of  volume  1. 

The  Papers  of  Frederick  Douglass  (Yale  University  Press,  New  Haven,  CT):    $12,000  for 
volume  5. 

The  Papers  of  Thomas  A.  Edison  (The  Johns  Hopkins  University  Press,  Baltimore,  MD): 
$12,000  for  volume  2. 
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Documentary  History  of  the  First  Federal  Congress  of  the  United  States  of  America,  March  4, 
1789  -  March  3.  1791  (The  Johns  Hopkins  University  Press,  Baltimore,  MD):  $10,320  for 
volume  10  and  $8,870  for  volume  11. 

The  Papers  of  Benjamin  Franklin  (Yale  University  Press,  New  Haven,  CT):  $12,000  for  volume 
29  and  10  grants  totalling  $19,686  to  help  defray  costs  of  reprinting  volumes  1,  2,  4,  8,  9,  12, 
13,  14,  18  and  22. 

Freedom:  A  Documentary  History  of  Emancipation  (Cambridge  University  Press,  NY):  $12,(XX) 
for  series  2,  volume  3. 

The  Letters  of  Jessie  Benton  Fremont  (University  of  Illinois  Press,  Champaign,  IL):  $12,(XX)  for 
volume  1. 

The  Papers  of  Nathanael  Greene  (University  of  North  Carolina  Press,  Chapel  Hill,  NC): 
$12,000  for  volume  6. 

The  Papers  of  Andrew  Jackson  (University  of  Tennessee  Press,  Knoxville,  TN):  $12,000  for 
volume  3. 

J.  Franklin  Jameson  and  the  Development  of  Humanistic  Scholarship  in  America  (University  of 
Georgia  Press,  Athens,  GA):  $1 1,(X)0  for  volume  1. 

The  Papers  of  Andrew  Johnson  (University  of  Tennessee  Press,  Knoxville,  TN):  $12,000  for 
volume  9. 

The  Martin  Luther  King.  Jr.,  Papers  (University  of  California  Press,  Berkeley,  CA):  $12,000 
for  volume  1 . 

The  Papers  of  Benjamin  Henry  Latrobe  (Yale  University  Press,  New  Haven,  CT):  $12,000  for 
series  2,  volume  2. 

The  Papers  of  Henry  Laurens  (University  of  South  Carolina  Press,  Columbia,  SC):  $12,000  for 
volume  14. 

The  Papers  of  James  Madison  (University  Press  of  Virginia,  Charlottesville,  VA):  $1 1,500  for 
volume  2  of  the  Presidential  Series. 

The  Papers  of  George  Catlett  Marshall  (The  Johns  Hopkins  University  Press,  Baltimore,  MD): 
$2,600  for  volume  3. 

The  Papers  of  Frederick  Law  Olmsted  (The  Johns  Hopkins  University  Press,  Baltimore,  MD): 
$12,000  for  volume  6. 

The  Papers  of  Charles  Willson  Peale  (Yale  University  Press,  New  Haven,  CT):  $12,000  for 
volume  3. 
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772^  Documentary  History  of  the  Ratification  of  the  Constitution  (State  Historical  Society  of 
Wisconsin,  Madison,  WI):    $10,000  for  volume  10. 

The  Journals  of  Diego  de  Vargas  (University  of  New  Mexico  Press,  Albuquerque,  NM):  $4,0(X) 
for  volume  2. 

The  Papers  of  George  Washington  (University  Press  of  Virginia,  Charlottesville,  VA):  $10,800 
for  volume  1  of  the  Confederation  Series,  $10,600  for  volume  2  of  the  Confederation  Series,  and 
$12,000  for  volume  8  of  the  Colonial  Series. 


Fellowships  in  Historical   Editing   (Jointly  funded  by  the   NHPRC   and  The   Andrew  W.    Mellon 
Foundation): 


• 


James  R.  Tracy  (Ph.D.  candidate  at  Stanford  University);  A  fellowship  grant  of  $2^,000  for  10 
months  at  The  Papers  of  Martin  Luther  King,  Jr..  Stanford  University,  Stanford,  CA. 


•  Jos^  Ignacio  Avellaneda  (Ph.D.,  University  of  Florida,  1990):  A  fellowship  grant  of  $25,000  for 
10  months  at  Tfie  Journals  of  Diego  de  Vargas,  University  of  New  Mexico,  Albuquerque,  NM. 

•  Gregory  D.  Massey  (Ph.D.  candidate  at  the  University  of  South  Carolina):  A  fellowship  grant 
of  $25,000  for  10  months  at  Naval  Documents  of  the  American  Revolution  and  The  Naval  War 
of  1812,  Naval  Historical  Center,  Washington,  DC. 


Institute  Grant  (Jointly  funded  by  the  NHPRC  and  the  Andrew  W.  Mellon  Foundation): 

•  Institute  for  the  Editing  of  Historical  Documents  (University  of  Wisconsin,  Madison,  WI): 

$7,500.   The  21st  annual  institute  was  held  June  14-25,  1992. 


Records  Grants 


National  and  Regional  Projects: 

•  Arizona  Department  of  Library,  Archives,  and  Public  Records:  $76,763  in  partial  fulfillment  of 

a  cooperative  agreement  with  the  Council  of  State  Historical  Records  Coordinators  to  support  a 
number  of  national  and  regional  meetings  of  State  Historical  Records  Advisory  Board 
Coordinators. 
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Duke  University,  Perkins  Library,  Durham,  NC:  $29,813  to  support  a  conference,  in  partnership 
with  the  Smithsonian  Institution,  to  initiate  work  toward  the  development  of  a  documentation 
strategy  for  American  advertising. 


State  Board-sponsored  Projects: 

•  Florida  Department  of  State,  Division  of  Library  &  Information  Services,  Bureau  of  Archives 
and  Records  Management  (Florida  State  Historical  Records  Advisory  Board),  Tallahassee,  FL: 
$150,000  ($50,000  matching),  for  a  two-year  regrant  project  focusing  on  the  state's  local 
organizations  to  develop  archival  and  records  management  programs;  plan  for  archival  facilities; 
prepare  preservation  and  disaster  preparedness  plans;  process  collections;  conduct  preservation 
microfilming;  hire  consultants;  and  develop  databases  of  holdings. 

•  State  Historical  Society  of  Wisconsin  (Wisconsin  State  Historical  Records  Advisory  Board), 
Madison,  WI:  $250,000  ($84,000  matching),  for  a  two-year  regrant  project  focused  on 
revitalizing  the  state's  local  government  records  program.  The  project  provides  regrants  to  local 
governments  to  develop  records  management  programs;  prepare  records  inventories  and  retention 
schedules;  develop  disaster  plans;  microfilm  records;  create  local  records  manuals;  process  and 
describe  archival  records;  and  conduct  planning  studies. 

•  Maine  State  Archives  (Maine  State  Historical  Records  Advisory  Board),  Augusta,  ME:  $5,000 
for  state  board  travel  and  meeting  expenses. 

•  Sute  Historical  Society  of  North  Dakota  (North  Dakota  State  Historical  Records  Advisory 
Board),  Bismarck,  ND:   $7,776  for  state  board  travel  and  meeting  expenses. 

•  Oklahoma  Department  of  Libraries  (Oklahoma  State  Historical  Records  Advisory  Board), 
Oklahoma  City,  OK:   $4,584  for  state  board  travel  and  meeting  expenses. 

•  Governor's  Office  of  Administration,  Commonwealth  of  Pennsylvania,  Harrisburg,  PA: 
$116,230  to  enable  the  executive  branch  of  state  government  to  develop  an  electronic  records 
program. 

•  Rhode  Island  Office  of  the  Secretary  of  State,  Division  of  State  Archives  and  Public  Records 
Administration,  Providence,  RI:  $97,125  to  establish  a  local  government  records  program  in  the 
state. 

•  Michigan  State  Historical  Records  Advisory  Board,  Lansing,  MI:  $10,365  to  support  the  travel 
and  meeting  expenses  of  the  Michigan  Board,  including  a  special  board  meeting  to  review 
progress  on  the  state  assessment  report's  recommendations,  assess  changes  in  historical  records 
needs,  and  develop  priorities  and  a  strategy  for  addressing  these  needs. 

•  North  Carolina  Central  University,  Durham,  NC:  $63,035  to  conduct  a  statewide  survey  and 
needs  assessment,  using  a  questionnaire  and  site  visits,  of  repositories  holding  African-American 
records. 
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North  Carolina  State  Historical  Records  Advisory  Board,  Raleigh,  NC:  $8,880  to  support  the 
travel  and  meeting  expenses  of  the  North  Carolina  Board,  including  a  board-sponsored  statewide 
conference  on  records  issues  and  the  development  of  a  statewide  plan. 

New  Mexico  State  Historical  Records  Advisory  Board,  Santa  Fe,  NM:  $9,403  to  support  the 
travel  and  meeting  expenses  of  the  New  Mexico  Board. 

New  York  State  Archives  and  Records  Administration,  Albany,  NY:  $185,398  for  a  two-year 
project  to  analyze  information  management  practices  in  New  York  State  agencies  and  to 
determine  how  agency  policies,  procedures,  and  tools  can  support  electronic  records  management 
and  archival  objectives. 

Wyoming  State  Historical  Records  Advisory  Board,  Cheyenne,  WY:  $9,720  to  support  the  travel 
and  meeting  expenses  of  the  Wyoming  Board. 

Minnesota  State  Historical  Records  Advisory  Board,  St.  Paul,  MN:  $6,082  to  support  the  travel 
and  meeting  expenses  of  the  Minnesota  State  Historical  Records  Advisory  Board. 

South  Carolina  State  Historical  Records  Advisory  Board,  Columbia,  SC:  $18,646  to  support  the 
travel  and  meeting  expenses  of  the  South  Carolina  State  Historical  Records  Advisory  Board, 
including  the  development  of  an  updated  report  on  the  conditions  and  needs  of  the  state's 
historical  records  programs  and  a  videotape  to  be  used  to  increase  interest  in  and  support  for 
historical  records  programs  in  the  state. 

Virginia  State  Historical  Records  Advisory  Board,  Richmond,  VA:  $7,608  to  support  the  travel 
and  meeting  expenses  of  the  Virginia  State  Historical  Records  Advisory  Board,  including  the 
development  of  a  statewide  strategic  plan  addressing  archives  and  manuscripts  programming  in 
Virginia. 


Native  American  Initiative: 

•  Association  of  Village  Council  Presidents,  Bethel,  AK:  $67,200  for  a  two-year  project  to 
translate,  transcribe,  and  catalogue  1 10  hours  of  oral  history  interviews.  Another  ninety  hours 
of  interviews  which  have  already  been  translated  and  transcribed  will  be  reviewed  and  corrected, 
if  necessary. 

•  Minnesota  Historical  Society,  St.  Paul,  MN:  $64,588  to  survey  the  records  of  more  than  one 
hundred  organizations  that  serve  the  cultural,  social  service,  civic,  political,  religious,  and 
communication  needs  of  the  urban  Native  American  communities  in  the  Twin  Cities  metropolitan 
area,  Duluth,  Bemidji,  and  International  Falls.  The  plan  of  work  includes  hiring  and  training  a 
surveyor,  holding  informational  meetings  with  target  organizations,  conducting  on-site  surveys, 
preparing  a  guide  to  the  records  surveyed,  and  conducting  workshops  to  train  organization  staff 
to  manage  their  records. 

•  Little  Big  Horn  College,  Crow  Agency,  MT:  $32,202  to  create  an  ongoing  oral  history  program. 
After  conducting  a  needs  assessment  and  creating  a  training  handbook,  faculty  members  will  be 
responsible  for  training  students  at  the  college  to  travel  to  the  various  reservation  districts,  to 
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conduct  interviews,  and  prepare  abstracts  of  the  interviews.  A  transcriber  will  be  responsible  for 
transcribing  and  translating  into  English  fifty  of  the  planned  140  interviews.  The  archivist  at  the 
college  will  catalogue  the  interviews  and  prepare  descriptions  to  be  entered  into  the  Western 
Library  Network  (WLN). 

Ramah  Navajo  School  Board,  Pine  Hill,  NM:  $5,000  to  hire  a  consultant  to  assist  the  Ramah 
Band  of  Navajos  with  the  development  of  an  archives  and  records  management  program  and  to 
provide  training  for  records  creators  and  an  archivist. 


Development  of  Archival  Programs,  Local  Governments: 

•  City  of  Fayetteville,  Fayetteville,  NC:  $3720  for  a  consultant  to  provide  advice  on  the 
development  of  an  archives  program  and  the  further  development  of  the  city's  records 
management  program. 

•  Oakland  City  Government,  Office  of  the  City  Clerk,  Oakland,  CA:  $138,253  to  develop  an 
archives  and  records  management  program.  Project  staff  will  be  responsible  for  preparing  an 
inventory  of  the  city's  records,  developing  schedules,  and  identifying  vital  records. 

•  City  of  Gloucester,  Gloucester,  MA:  $30,333  to  develop  an  archives  and  records  management 
program  for  the  city's  records. 

•  Town  of  New  Shoreham,  RI:  $3,450  to  hire  a  consultant  to  assist  the  town  in  evaluating  its 
current  records  policies  and  to  provide  advice  on  the  establishment  of  an  archives  and  records 
management  program. 

•  Town  of  Jamestown,  RI:  $3,500  to  hire  a  consultant  to  advise  on  the  establishment  of  an 
archives  and  records  management  program. 


Development  of  Archival  Programs,  Colleges  and  Universities: 

•  The  Naropa  Institute,  Boulder,  CO:  $4,973  to  hire  an  archives  and  records  management 
consultant  and  an  audio  preservation  consultant.  The  consultants  will  make  recommendations  for 
the  establishment  of  a  records  management  and  archives  program  and  for  the  preservation  of  and 
provision  of  access  to  audio  tapes  documenting  readings,  lectures,  and  panel  discussions  that  have 
taken  place  at  the  school. 

•  Northern  Michigan  University,  Marquette,  MI:  $72,285  to  establish  a  records  management  and 
archival  program. 

•  University  of  New  Hampshire,  Durham,  NH:  $93,517  to  establish  a  university  archives  and 
records  management  program.  Activities  include  surveying  records,  developing  retention 
schedules,  transferring  and  processing  archival  materials,  holding  workshops  for  individuals  who 
maintain  university  records,  and  processing  materials  already  housed  in  the  university  archives. 
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Development    of    Archival    Programs    in    Museums,    Religious    Institutions,    and    Non-profit 
Organizations: 

•  Buddhist  Churches  of  America,  San  Francisco,  CA:  $58,992  to  appraise,  arrange,  and  describe 
the  church's  institutional  records  and  to  develop  a  records  management  program. 

•  American  Association  for  the  Advancement  of  Science,  Washington,  DC:  $15,491  to  develop 
a  records  management  program  and  to  write  and  distribute  a  records  management  manual  for 
American  scientific  societies  to  improve  the  quality  of  scientific  society  records  in  the  United 
States  that  are  preserved  because  of  their  archival  value. 

•  Friends  of  Mount  Auburn  Cemetery,  Cambridge,  MA:  $19,600  to  establish  a  formal  archival 
program  at  the  cemetery,  arrange  and  describe  the  archival  records  of  the  cemetery,  and  prepare 
a  procedures  manual  for  the  care  of  garden  cemetery  records. 

•  President  and  Fellows  of  Harvard  College,  Cambridge,  MA:  $85,164  to  appraise,  arrange,  and 
describe  1,400  cubic  feet  of  the  archives  of  the  Unitarian  Universalist  Association  (UUA)  and  two 
predecessor  organizations,  the  Universalist  Church  of  America  (UCA)  and  the  American 
Unitarian  Association  (AUA),  and  to  prepare  retention  guidelines  for  the  active  records. 

•  Epilepsy  Foundation  of  America,  Landover,  MD:  $3,420  for  a  consultant  to  provide  guidance 
on  developing  an  archival  program  penaining  to  the  history  of  efforts  to  deal  with  epilepsy  in  the 
United  States. 


Collections  Projects  for  Textual  Materials  and  Electronic  Records: 

•  Colorado  Historical  Society,  Denver,  CO:  $67,673  to  process  190  collections  (450  linear  feet) 
and  to  create  MARC  AMC  (MAchine-Readable  Cataloging  Archival  and  Manuscripts  Control) 
format  records  for  all  1,500  of  its  manuscript  collections. 

•  Central  Michigan  University,  Mt.  Pleasant,  MI:  $83,179  to  appraise,  arrange,  describe,  or 
upgrade  to  contemporary  archival  standards  existing  descriptions  of  its  3,000  linear  feet  of 
manuscript  collections  documenting  Michigan  life  and  culture. 

•  Lauderdale  County  Department  of  Archives  &  History,  Meridian,  MS:  $15,168  to  microfilm 
selected  records  of  Lauderdale  County,  the  City  of  Meridian,  the  Lauderdale  County  School 
System,  and  the  Meridian  Separate  School  System.  The  records  total  approximately  107  linear 
feet. 

•  North  Carolina  Department  of  Cultural  Resources,  Raleigh,  NC:  $50,024  to  create  MARC- 
(MAchine-Readable  Cataloging)  compatible  descriptions  in  its  local  automated  Manuscript  and 
Archives  Reference  System  (MARS)  for  232  state  agency  record  groups  and  2,200  series;  to 
convert  and  load  the  descriptions  into  the  Research  Libraries  Information  Network  (RLIN)  and 
into  OCLC  (Online  Computer  Library  Center);  and  to  produce  a  Guide  to  State  Agency  Records 
in  both  printed  format  and  on  diskette. 
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University  of  Pennsylvania,  Philadelphia,  PA:  $66,040  to  arrange,  describe,  and  publicize  to 
researchers  350  cubic  feet  of  records  (1915-1988)  of  the  Philadelphia  Art  Alliance. 

Historical  Society  of  Western  Pennsylvania,  Pittsburgh,  PA:  $101,412  to  appraise,  arrange, 
describe,  and  catalog  seven  unprocessed  manuscript  collections  (759  linear  feet),  reflecting  recent 
collecting  initiatives,  and  to  upgrade  the  housing,  arrangement,  description,  and  cataloging  of  160 
manuscript  collections  (450  linear  feet)  representing  the  core  of  its  manuscript  holdings. 

Balch  Institute  for  Ethnic  Studies,  Philadelphia,  PA:  $56,555  to  inventory  all  of  its  minority 
collections  and  arrange  and  describe  the  four  largest  and  most  important. 

University  of  Wyoming,  American  Heritage  Center,  Laramie,  WY:  $169,125  to  select  and 
catalog  3,500  of  its  Western  History  collections  representing  about  20,000  cubic  feet 
(approximately  one-third  of  its  total  archival  holdings)  of  personal  papers,  and  both  corporate  and 
not-for-profit  institutional  archives. 


Photographs: 


Tampa-Hillsborough  County  Public  Library,  Tampa,  FL:  $58,500  to  complete  the  preservation 
of  the  18,000-item  Burgert  Brothers  Photographic  Collection  by  duplicating,  printing,  and 
cataloging  4,000  nitrate  and  acetate  photonegatives  not  currently  available  to  the  public. 


Motion  Pictures,  Television,  and  Sound  Recordings: 

•  State  Historical  Society  of  North  Dakota,  Bismarck,  ND:  $87,900  ($25,000  matching)  to 
preserve,  organize,  and  provide  access  to  television  newsfilm  dating  from  1953  to  1978. 

•  Georgia  State  University,  Atlanta,  GA:  $22,244  to  create  preservation  copies  of  selected 
unpublished,  non-commercial  audio  tapes  (ca.  1956-1974)  relating  to  the  career  of  Johnny  Mercer 
and  audio  tapes  and  unique  disc  recordings  created  by  radio  stations  WSB  and  WGST  in  Atlanta 
(ca.  1942-1960S). 

•  Utah  State  University,  Logan,  UT:  $11,615  to  preserve  and  make  accessible  199  acetate  and 
paper  discs  and  98  reel-to-reel  tapes  resulting  from  fieldwork  activities  of  folklore  scholars  Austin 
and  Alta  Fife  from  1939  to  the  1970s. 


Fellows  in  Archival  Administration  (Jointly  ftinded  by  the  NHPRC  and  the  Andrew  W.  Mellon 
Foundation): 

•  StateHistoricalSocietyof  Wisconsin,  Division  of  Archives  and  Research  Services,  Madison,  WL 

Anne  Marie  Baker.  $35,000,  with  up  to  $7,000  in  fringe  benefits.  The  fellow  will  serve  on  the 
administrative  staff  of  the  State  Archivist. 
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•  The  University  of  Wyoming,  American  Heritage  Center,  Laramie,  WY.  Kris  A.  White. 
$35,000,  with  up  to  $7,000  in  fringe  benefits.  Woricing  with  the  Associate  Director/Operations, 
the  fellow  will  be  involved  with  personnel  supervision,  budgeting,  planning  and  fundraising. 

Supplemental  Funding: 

•  Shorter  College,  Rome,  GA:  $7,205  to  reproduce  the  finding  aid  and  make  four  copies  of  the 
microfilm  produced  by  the  Northwest  Georgia  Documents  Preservation  Project,  which  selectively 
microfilmed  historical  documents  in  nine  northwest  Georgia  counties. 

•  American  Council  of  Learned  Societies,  New  York,  NY:  $8,821  for  follow-up  public 
information  work  relating  to  the  Historical  Documents  Study  (HDS). 
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Mr.  ViscLOSKY.  Thank  you.  Thank  you,  Mr.  Chairman. 

FISCAL  YEAR  1994  BUDGET 

Mr.  HoYER.  Have  you  received  a  Presidential,  at  this  point  in 
time?  Do  you  know  what  your  employment  level  is  going  to  be  or 
your  budget  request? 

Mr.  MosLEY.  For  1994? 

Mr.  HoYER.  Yes. 

Mr.  MosLEY.  Yes,  we  do,  but  again  0MB  has  instructed  us  not  to 
discuss  that  until  the  President's  budget  has  been  submitted  to  the 
Congress  which,  of  course,  it  is  not  at  this  time. 

EMPLOYMENT  LEVEL  AND  FUNDING  REDUCTIONS 

Mr.  HoYER.  What  are  your  FTEs  at  this  point  in  time,  do  you 
know? 

Mr.  Megronigle.  We  have  a  currently  authorized  ceiling  of  2,750 
in  fiscal  year  1993. 

Mr.  Hoyer.  Are  you  at  that? 

Mr.  Megronigle.  No,  right  now  we  are  probably  projecting  about 
2,640. 

Mr.  Hoyer.  Now,  as  you  know.  President  Clinton  has  indicated 
that  he  is  going  to  ask  each  agency  to  take  a  3  percent  cut  in  ad- 
ministrative costs.  Have  you  reviewed  that  proposal  and  do  you 
have  a  plan  to  apply  it? 

Mr.  Mosley.  We  have  reviewed  it,  and  we  are  in  the  process  of 
developing  a  plan.  While  it  requires  sacrifice,  we  will  be  able  to 
live  with  that. 

Mr.  Hoyer.  Presumably  that  will  be  applied  prior  to  submission? 

Mr.  Megronigle.  Yes. 

funding  reductions 

Mr.  Hoyer.  Now,  for  my  information,  are  you  applying  that  3 
percent  to  your  fiscal  year  1993  number? 

Mr.  Megronigle.  It  is  an  adjusted  fiscal  year  1993  base  line  that 
will  be  used,  current  services  base  line  that  will  be  used  to  calcu- 
late the  administrative  reduction. 

Mr.  Hoyer.  What  are  we  using  as  the  adjustment  figure — 3.7  per- 
cent— to  get  the  base  line?  What  are  we  applying? 

Mr.  Megronigle.  The  inflationary  adjustment? 

Mr.  Hoyer.  Yes,  the  3.7  percent  inflation  adjustment. 

Mr.  Megronigle.  I  think  it  is  less.  I  think  it  is  just  under  3. 

Mr.  Hoyer.  A  3.1  percent  adjustment?  So  effectively  the  3.i  per- 
cent increase  would  be  applied  to  your  1993  figure.  What  are  you 
calculating  as  your  administrative  expense?  What  do  you  contem- 
plate is  included  in  administrative  expense,  which  is  what  I  under- 
stand the  President  is  talking  about  reducing? 

Mr.  Megronigle.  That  is  right. 

Mr.  Hoyer.  Which  presumably  does  not  mean  your  entire  fiscal 
year  1993  number. 

Mr.  Megronigle.  No,  it  doesn't.  In  the  case  of  the  National  Ar- 
chives, it  excludes  personnel  expenditures,  rent  paid  to  the  General 
Services  Administration  and  expenditures  for  equipment,  grants, 
and  interest  for  the  new  Archives  II  facility. 
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Mr.  HoYER.  So  other  than  rent  and  personnel  expenses,  all  other 
expenses  are  designated  as  administrative  expenses? 

Mr.  Megronigle.  Together,  with  the  other  categories  I  cited, 
that  is  my  understanding. 

Mr.  HoYER.  Just  to  give  me  a  ballpark,  if  you  know,  and  you  may 
not  know  this,  what  are  your  administrative  expenses?  What  is  the 
number? 

Mr.  Megronigle.  If  we  exclude  personnel  and  rent  from  our 
budget,  that  probably  leaves  us  with  perhaps  $30  million. 

Mr.  Hoyer.  So  we  are  talking  about  $900,000. 

Mr.  Megronigle.  I  am  sure  your  arithmetic  is  very  close. 

Mr.  Hoyer.  Well,  3  percent  of  $30  million,  the  $30  million,  of 
course,  though  would  be  first  adjusted  by  3.1  percent,  so  you  would 
be  netting  at  $30  million. 

Mr.  Megronigle.  I  think  that  is  essentially  what  is  going  to 
happen,  right. 

Mr.  Hoyer.  So  we  are  talking  about  a  freeze  on  administrative 
costs. 

Mr.  Megronigle.  Basically. 

Mr.  Hoyer.  The  President  has  made  it  very  clear  that  he  wants 
to  effect  savings  in  the  operations  of  government.  This  Committee 
wants  to  cooperate  in  that  objective.  Congress  certainly  wants  to 
comply  with  the  requests  before  us. 

To  the  extent,  Mr.  Mosley,  as  you  review  these  items  you  can 
provide  us  for  the  record  what  impact  this  reduction  will  have  on 
your  operations,  we  would  appreciate  your  doing  that. 

Mr.  Mosley.  Indeed  we  will  do  that. 

Mr.  Hoyer.  So  that  we  will  have  a  feel  for  what  a  freeze  means 
in  administrative  costs. 

[The  information  follows:] 

Impact  of  President's  Proposed  Reduction  on  Administrative  Expenses  for  the 

National  Archives 

The  National  Archives  and  Records  Administration's  operating  expense  budget  is 
comprised  of  approximately  50  percent  personnel  compensation  payments;  35  per- 
cent for  fixed  space  payments,  including  payments  to  the  General  Services  Adminis- 
tration for  rental  of  space  primarily  for  the  Federal  records  centers,  and  operation 
and  maintenance  of  the  NARA  building  and  Presidential  libraries;  4  percent  for 
necessary  expenses  such  as  postage,  phones,  accounting  and  payroll  services,  unem- 
ployment and  workers  compensation;  and  3  percent  for  grants.  This  leaves  only  8 
percent  for  discretionary  contracts,  services,  and  other  purchases. 

A  reduction  in  administrative  expenses  will  impact  our  ability  to  purchase  sup- 
plies and  equipment  for  Archives  II.  We  must  fund  contracts  for  services  to  operate, 
maintain,  and  protect  our  facility,  the  cost  of  which  continues  to  increase  each  year, 
so  there  is  no  other  place  to  reduce  expenses. 

PERSONNEL  REQUEST 

Mr.  Hoyer.  Now,  your  overall  budget  is  how  big  on  personnel? 
Personnel  and  rent  are  how  much  of  a  component? 

Mr.  MiLLANE.  Personnel  is  about  $75  million  and  rent  is  about 
$40  million. 

Mr.  Megronigle.  Forty  million. 

Mr.  MiLLANE.  We  also  have  grants  that  are  excluded. 

Mr.  Hoyer.  So  your  administrative  expenses  are  about  25  per- 
cent, thereabouts?  Maybe  a  little  less. 
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PRODUCTIVITY 


With  respect  to  productivity,  which  the  President  also  talks  a  lot 
about,  have  you  identified  areas  where  productivity  can  be  en- 
hanced? 

Mr.  MosLEY.  Yes,  Mr.  Chairman,  that  is  one  of  the  objectives  in 
our  strategic  plan  which  I  referred  to  earlier.  We  want  to  improve 
our  measurement  systems,  and  we  want  to  look  at  the  way  we  are 
processing  our  work  now  and  see  what  we  can  do  to  streamline  and 
to  improve  our  efficiency.  That  is  one  of  our  objectives  under  the 
strategic  plan. 

REDUCTION  IN  FULL-TIME  EQUIVALENTS 

Mr.  HoYER.  Now,  in  terms  of  the  President's  reduction  in  force, 
which  I  think  he  will  obtain,  by  attrition,  as  I  understand  it.  Al- 
though the  President  talks  about  100,000,  the  figure  I  saw  in  the 
paper  the  other  day  was  152,000  spread  over  the  various  agencies, 
the  bulk  of  which  obviously  are  Defense  employees. 

Do  you  have  a  number,  do  you  have  a  target  reduction  number? 

Mr.  Megronigle.  It  works  out  to  about  4  percent  government- 
wide,  which  for  us  would  be  about  110  positions. 

Mr.  HoYER.  Okay.  Do  you  have  a  plan  to  get  to  that? 

Mr.  Megronigle.  Well,  as  I  mentioned  earlier,  Mr.  Chairman, 
we  are  essentially  already  there  by  virtue 

Mr.  HoYER.  Your  2,640  onboard  employees. 

Mr.  Megronigle.  Yes. 

Mr.  HoYER.  That  is  because  you  are  reducing  from  2,750  author- 
ized employees.  I  don't  want  to  criticize  anybody,  however,  the 
public  is  not  enamored  with  our  shell  games.  You  are  not  playing  a 
shell  game,  I  don't  mean  that,  don't  get  me  wrong,  but  the  public 
may  view  it  that  way.  If  you  tell  the  public  that  you  have  2,640 
employees  and  if  you  reduce  it  by  4  percent — 110,  you  will  still 
have  left  2,640  employees,  they  get  somewhat  cynical,  and  we  can 
all  understand  why  they  do  that. 

If  you  tell  them  you  are  going  to  reduce  3  percent  just  after  you 
increase  by  3.1  percent,  it  adds  to  their  cynicism,  and  we  are  going 
to  have  to  deal  with  that. 

As  I  understand  what  the  Congress  has  said  it  was  going  to  do  is 
we  are  going  to  reduce  3  percent  from  our  levels  of  employment  in 
1992.  Now,  that  is  not  some  authorized  figure,  that  is  what  we  have 
on  board.  That  means  losing  real  people,  and  if  every  agency  says, 
well,  we  are  at  the  reduced  number,  I  think  the  President  will  not 
be  perhaps  well  served,  nor  will  government  generally,  as  being 
credible  with  the  American  public. 

I  would  like  you  to  submit  for  the  record  what,  if  you  reduced  4 
percent  from  the  employees  that  you  now  have  on  board,  what  that 
would  require  you  to  do.  Now,  I  don't  want  you  to  spend  a  lot  of 
time  on  this.  I  am  not  asking  you  to  send  a  thick  report  here  be- 
cause this  is  not  worth  that  time,  but  I  want  to  have  some  feel  for 
this. 

I  am  someone  who  is  interested  in  figuring  out  the  impact  of  the 
pay  freeze  and  the  locality  pay,  the  latter  of  which  I  am  more  con- 
cerned with  than  the  former. 
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The  locality  pay  is  a  real  problem  with  retention  and  recruit- 
ment, long  term,  in  light  of  the  fact  that  San  Francisco,  New  York, 
and  Los  Angeles  have  already  received  locality  pay  differentials.  I 
want  to  look  at  this  as  it  relates  to  some  of  the  agencies  that  come 
within  this  subcommittee's  jurisdiction,  and  how  we  are  going  to 
achieve  the  goals  that  the  President  has  said  he  wants  to  achieve 
without  having  the  public  say  it  is  a  word  game  in  Washington.  I 
don't  want  to  criticize — I  hope  none  of  you  take  this  as  a  personal 
criticism  because  it  is  not  a  personal  criticism — but  in  these  three 
items:  the  3.1  percent  inflation  increase,  3  administrative  reduc- 
tion, and  the  4  percent  reduction  is  no  less  than  what  you  have  on 
board  now,  it  is  very  interesting.  That  would  even  make  one  more 
cynical  as  to  how  convenient  that  turned  out. 

Mr.  Megronigle.  I  understand  your  comments  very  well,  Mr. 
Chairman.  I  just  would  like  to  add. 

Mr.  HoYER.  And  I  am  your  friend.  I  am  here  to  help  you,  right? 

Mr.  Megronigle.  I  think  there  are  a  lot  of  Federal  agencies  out 
there  that  are  not  in  the  same  situation  we  are  in.  They  are  going 
to  have  a  situation  of  dealing  with  a  cut  from  their  authorized  ceil- 
ing which  they  are  probably  already  at.  We  have  just  had  some  dif- 
ficulty over  the  years  in  being  able  to  get  up  to  our  ceiling  because 
of  other  priorities,  as  you  are  well  aware,  so  we  found  ourselves 
with  FTE  well  below  our  FTE  ceiling.  Whether  you  can  call  this  a 
blessing  or  as  you  say  a  problem  in  terms  of  perception,  it  depends, 
but  we  think  it  is  going  to  be  somewhat  of  a  struggle  for  us  because 
we  have  other  needs  we  have  to  consider  in  the  year  ahead  with 
regard  to  moving  into  the  new  building.  There  are  research  rooms 
there  that  have  to  have  employees.  There  are  buildings  personnel 
that  are  required  to  operate  that  facility  that  we  are  going  to  have 
to  accommodate  within  the  President's  program  which  we  think  we 
are  able  to  do  working  with  the  numbers  as  we  anticipate  them  at 
this  point. 

Obviously,  if  the  entire  reduction  had  to  be  taken  from  the 
actual  on-board  personnel,  it  would  have  a  much  greater  impact. 

Mr.  HoYER.  Okay.  Well,  I  obviously  am  very  sympathetic  to  the 
needs  of  the  new  facility,  but  the  public  would  be  more  cynical  if  I 
told  them  I  didn't  care  about  that  facility.  However,  I  think  we 
have  to  accurately  define  what  we  are  doing  and  where  we  are 
going.  Has  OMB  indicated  that  it  is  from  your  authorized  levels?  Is 
that  what  they  are  using,  is  that  what  Mr.  Panetta  is  using  as  the 
benchmark? 

Mr.  Megronigle.  Yes,  he  is. 

[The  information  follows:] 

Impact  of  the  President's  Proposed  100,000  FTE  Reduction  on  the  National 

Archives 

The  impact  will  be  a  reduction  of  69  FTE  and  $2  million  in  FY  1994,  110  FTE  and 
$3.2  million  in  FY  1995,  110  FTE  and  $3.3  million  in  FY  1996,  110  FTE  and  $3.4 
million  in  FY  1997  and  110  FTE  and  $3.5  million  in  FY  1998.  These  reductions  rep- 
resent real  people  and  real  dollars  and  will  require  the  National  Archives  to  reduce 
employment  below  the  current  onboard  level  and  not  simply  eliminate  "hollow" 
FTE.  This  reduction  comes  at  a  time  when  the  National  Archives  workload  will  be 
increasing  with  the  opening  of  the  Archives  II  facility  in  College  Park,  Maryland, 
establishing  the  Bush  Library  project,  implementing  the  JFK  assassination  collec- 
tion legislation  and  opening  the  new  Pittsfield,  Massachusetts  records  center. 
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MOVE  TO  ARCHIVES  II 


Mr.  HoYER.  Now,  in  terms  of  the  move  itself,  are  your  1993  re- 
sources adequate  to  affect  the  move? 

Mr.  Megronigle.  We  are  not  actually  going  to  begin  the  move 
until  this  November,  so  we  move  in  fiscal  year  1994.  It  is  one  of  the 
items  we  are  currently  discussing  with  0MB.  There  are  no  funds  in 
the  1993  budget  to  pay  for  the  move. 

Mr.  HoYER.  Are  you  at  liberty  to  discuss  how  much  money  you 
will  need  to  effect  the  move  or  has  OMB  asked  you  to 

Mr.  Megronigle.  They  have  generally  asked  that  we  not  talk 
specifically  about  any  of  the  1994  request  items. 

declassification 

Mr.  HoYER.  When  you  review  materials  for  declassification,  do 
you  consult  with  the  Department  of  Defense,  FBI,  State  Depart- 
ment or  others  whose  documents  you  are  dealing  with? 

Mr.  MosLEY.  Yes,  they  are  required  to  provide  to  us  guidelines 
that  we  would  use  then  in  making  declassifications,  determinations 
regarding  those  materials  in  our  custody. 

Mr.  HoYER.  What  impact  does  their  recommendation  have?  Is 
that  controlling  or  advisory? 

Mr.  MosLEY.  Their  guidelines  are  controlling,  as  I  understand  it, 
Mr.  Chairman. 

Mr.  HoYER.  Okay.  So  ultimately  they  would  be  deciding  which 
documents  to  declassify? 

Mr.  MosLEY.  We  would  be  applying  our  judgment  in  the  context 
of  using  their  guidelines  to  the  materials  which  we  hold. 

Mr.  HoYER.  Would  it  be  fair  to  say  that  if  you  are  using  their 
guidelines,  they  are  effectively  making  the  determination? 

Mr.  MosLEY.  Not  directly,  but  certainly  their  guidelines  are  criti- 
cal toward  arriving  at  a  final  decision  regarding  the  declassifica- 
tion of  a  given  document  or  materials. 

Mr.  HoYER.  The  General  Services  Administration  has  an  organi- 
zation called  the  Information  Security  Oversight  Office  (ISOO).  Do 
you  deal  with  this  office  in  the  declassification  of  materials? 

Mr.  MosLEY.  Yes,  we  do. 

Mr.  HoYER.  What  is  their  role  specifically? 

Mr.  MosLEY.  Well,  they  are  the  government  executive  branch 
policy  center,  in  effect,  in  these  areas.  We  work  closely  with  them 
in  requiring  or  obtaining  assistance  in  getting  guidelines  from 
agencies.  We  have  been  working  most  recently  with  them  during 
this  past  year  in  designing  a  computerized  system  that  would  assist 
in  the  controlling  of  declassification  determinations,  and  we  are  in 
the  process  now  of  hiring  a  consultant  who  would  help  us  design 
the  requirements  for  this  system.  We  have  worked  very  closely 
with  ISOO  along  those  lines  to  do  that. 

It  is  our  opinion,  Mr.  Chairman,  that  the  declassification  system 
in  the  government  needs  attention  and  that  there  is  much  frustra- 
tion, I  think,  both  on  our  part  and  on  scholars  and  other  users  of 
materials  in  their  inability  to  get  material  that  they  need,  and  we 
support  a  new  executive  order  that  would  address  some  of  these 
problems  that  are  inherent  in  the  current  system. 

Mr.  HoYER.  Thank  you.  Mr.  Lightfoot. 
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Mr.  LiGHTFOOT.  It  seemed  like  everjrthing  got  scheduled  at  10:00 
this  morning  and  has  gone  downhill  since  then.  I  really  only  have 
one  question,  Mr.  Chairman.  Thank  you  for  yielding.  If  you  have 
already  asked  this,  tell  me,  and  we  will  go  on. 

CHRONOLOGY  OF  PRESIDENTIAL  AGREEMENT  AND  TEXAS  A&M 
UNIVERSITY  DISCUSSIONS 

There  has  been  a  lot  of  discussion  about  situations  that  pertains 
to  Dr.  Wilson  getting  with  the  former  President's  documents  and  so 
on  and  operating  the  museum.  Perhaps  it  would  be  instructive  if 
you  could  provide  for  the  subcommittee,  it  may  be  a  chronological 
record  of  discussions  that  Dr.  Wilson  had  about  his  agreement  on 
this  position  of  the  former  President's  papers  and  also  anjrthing 
discussing  about  his  future  employment  at  the  Bush  Library.  I 
think  that  is  something  that  we  need  to  get  cleared  up  one  way  or 
another.  I  would  appreciate  that  if  you  could. 

Mr.  MosLEY.  We  will  provide  that. 

[The  information  follows:] 
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Chronology  of  the  litigation  in  the 
Armstrong  v.  Eitecutiye  Office  of  the  President  (EOPl  Suit 


January  1989  -  Scott  Annstroog,  r^resented  by  Public  Citizen,  brings  suit  against  President 
Reagan  and  wins  an  injunction  prohibiting  the  disposition  of  backup  tapes  of  the  e-mail  of  the 
National  Secunly  Council  (NSC)  and  the  White  House  Office  of  Administration  (OA). 

January  1991  —  The  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  holds 
that  therc  is  no  judicial  review  of  the  President's  record  keeping  practices  under  the  Presidential 
Records  Act  and  remands  the  case  to  the  district  court  on  the  issue  of  whether  the  defendant 
agoicies  had  provided  adequate  record  keeping  guidance  to  their  employees.  Also  before  the 
district  court  is  the  issue  of  the  Archivist's  compliance  with  the  Federal  Records  Act. 

November  1992  —  Public  Citizen  is  granted  a  new  temporary  restraining  order  (TRO)  requiring 
the  maintenance  of  Bush  administratiDn  backup  tapes  for  the  NSC  and  OA. 

December  10,1992  -  TRO  expires,  but  the  Government  agrees  voluntarily  to  maintajn  the 
backup  tapes  until  January  7,  1993,  in  anticipation  of  the  district  court  issuing  a  final  ruling  on 
the  medts. 

December  23-2S,  1992  -  Plaintiffs  and  defendants  each  file  a  letter  at  the  court's  request 
describing  what  action  would  be  necessary  in  their  opinion  to  maintain  the  status  quo.  Both 
parties  agree  that  the  National  Archives  should  take  custody  of  materials  and  preserve  original 
tapes  in  their  original  form. 

January  6,  1993  -  District  court  issues  order  finding  that  the  guidance  given  employees  by  the 
NSC  and  OA  is  aibitraiy  and  capricious  because  even  though  employees  have  been  instructed 
to  print  out  on  paper  any  communication  which  meets  the  statutory  definition  of  record,  the 
pOffCT  copy  does  not  contain  certain  information  about  the  transmission  of  the  message  which  the 
court  finds  ftts  the  definition  of  federal  lecoid. 

January  7,  1993  —  Archivist  meet£  with  staff  to  determine  how  to  comply  with  the  court's  order. 
General  Counsel  meets  with  the  Dq>aTtment  of  Justice. 
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January  11,  1993  —  District  court  issues  amended  order  clarifying  previous  order. 

January  13,  1993  -  Government  moves  for  a  stay  of  the  district  court's  order  pending  the 
outcome  of  an  appeal. 

January  14,  1993  -  District  court  denies  government's  motion  for  a  stay  pending  appeal. 

January  15,  1993  ~  Government  moves  for  an  emergency  stay  pending  appeal  in  the  Court  of 
Appeals.  Motion  is  granted  in  part  and  denied  in  part.  Court  of  Appeals  permits  defendants  to 
remove,  delete  or  alter  information  on  their  electronic  communications  systems  so  long  as  the 
information  is  preserved  in  identical  form  pending  the  disposition  of  the  appeal. 


Chronology  of  the  Emplovment  Search  of  the  Archivist 

(List  of  dates  compiled  from  the  March  2.  1993.  deposition  of  Don  W.  Wilson) 

Mid-  to  late-December,  1992  -  Wilson  was  informed,  in  a  conversation  with  Jim  Cicconi, 
Vice  President  of  the  Bush  Foundation,  that  Perry  Atkinson,  the  Executive  Director,  was 
stepping  down.  Wilson  said  he  was  not  particularly  interested  in  that  position. 

A  day  or  two  later  -  George  Bush,  Jr.  called  Wilson  to  discuss  the  exhibit  responsibility  of 
the  future  library,  and  he  mentioned  that  the  Executive  Director  position  would  be  open 
when  Atkinson  left.  Wilson  said  he  had  no  interest  in  a  full-time  administrative  position. 

January  4,  1993  -  Wilson  received  a  call  from  the  White  House,  asking  him  to  come  to  a 
meeting  with  Cicconi  and  Mr.  Stewart,  a  consultant  to  the  Foundation.  The  purpose  of  the 
meeting  was  to  talk  to  the  President  about  the  exhibit  concept  and  what  his  role  in  it  would 
be.  In  the  course  of  the  meeting,  Cicconi  mentioned  that  Texas  A&M  was  thinking  of 
offering  Wilson  a  position.  The  President  said  they  could  use  someone  with  presidential 
library  knowledge.  Wilson  said  that  he  had  not  spoken  with  anyone  from  Texas  A&M  and 
did  not  know  what  might  develop. 

January  12,  1993  -  Cicconi  called  Wilson  to  say  that  President  Mobley  and  Dean  Gage,  the 
Provost  at  Texas  A&M  University,  were  seriously  trying  to  come  up  with  an  offer  for  Wilson. 
Wilson  said  fine.  This  was  the  first  he  knew  of  Texas  A&M's  serious  interest  in  offering  him 
a  position. 

January  12,  1993  -  Wilson  had  a  conversation  with  Gary  Brooks,  the  National  Archives 
Ethics  Officer,  saying  there  was  a  potential  for  Wilson  to  leave  government  service.  Wilson 
gave  Gary  a  letter  of  recusal  for  any  activities  with  financial  impact  dealing  with  the 
University  of  Tennessee,  University  of  Michigan,  and  Texas  A&M  University.  Wilson  did 
not  mention  the  Bush  Foundation  as  under  his  consideration  for  future  employment.  His 
position  is  full-time  with  Texas  A&M  and  not  with  the  Foundation. 
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January  26,  1993  -  Wilson  received  a  phone  call  from  Provost  Dean  Gage.  This  was  the 
first  time  he  was  directly  contacted  by  Texas  A&M  and  engaged  in  negotiations  for  the 
position.  Gage  said  he  would  meet  again  with  President  Mobley  and  get  back  to  Wilson. 

February  3  or  4,  1993  --  Wilson  again  spoke  to  Gary  Brooks  as  the  Ethics  Officer  to  inform 
him  that  an  offer  would  be  forthcoming  from  Texas  A&M.  Brooks  said  he  would  draft  a 
memo  recusing  Wilson  from  possible  matters  with  a  financial  impact  in  this  area. 

February  8,  1993  --  Second  recusal,  drafted  by  the  Ethics  Officer,  was  filed.  It  recused 
Wilson  from  matters  with  a  possible  fmancial  impact  on  the  university  of  Tennessee  and 
Texas  A&M  University.  It  was  sent  on  this  date  to  Ray  Mosley  as  Deputy  Archivist,  John 
Fawcett  as  the  head  of  Presidential  Libraries,  Assistant  Archivist  for  Presidential  Libraries, 
and  to  Jerry  George  as  Executive  Director  of  National  Historical  Publications  and  Records 
Commission.  The  memo  instructed  these  individuals  to  handle  all  matters  with  a  direct 
financial  impact  on  the  listed  universities. 

February  10,  1993  -  Wilson  resigned  from  the  Archives. 

February  11,  1993  -  Wilson  accepted  the  position  with  Texas  A&M. 
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Mr.  LiGHTFOOT.  Mr.  Chairman,  that  is  the  only  question  I  had. 
You  have  already  asked  my  other  one.  Thank  you. 

DECLASSIFICATION 

Mr.  HoYER.  One  additional  question  along  the  lines  of  the  classi- 
fication. What  is  the  role  of  the  Archives  in  that  discussion?  Obvi- 
ously, it  is  very  controversial  as  to  how  many  documents  a  demo- 
cratic government  keeps  secret,  how  long  they  keep  them  secret, 
how  those  decisions  are  made.  How  involved  is  your  agency  in  that 
discussion  and  determination? 

Mr.  MosLEY.  If  you  are  talking  about  the  policy,  I  think  we 
would  like  to  be  involved  more,  but  I  think  we  do  have  substantial 
involvement  now.  I  think  that  we,  as  I  mentioned  earlier,  would 
like  to  see  a  better  means  of  opening  these  materials,  declassifying 
them,  and  opening  them  sooner  than  is  now  the  case.  It  is  impor- 
tant to  us  to  bring  in  materials  to  the  Archives  that  the  public  can 
use  when  we  bring  them  in.  But  when  we  have  to  bring  them  in 
and  keep  them  inaccessible  because  they  are  classified  for  extended 
periods,  then  that,  of  course,  frustrates  our  intent  and  our  purpose 
and  our  mission.  We  favor  full,  open  access  to  materials  as  quickly 
as  national  security  and  other  considerations  will  permit. 

PRESERVATION 

Mr.  HoYER.  In  the  mid  1980s  Congress  provided  an  appropriation 
to  the  National  Archives  for  the  preservation  of  older  documents. 
What  have  you  been  able  to  do  in  this  area  and  when  do  you  be- 
lieve you  will  finish  the  program? 

Mr.  MosLEY.  We  spent  about  $9  million  in  this  past  year  in  the 
area  of  preservation.  We  have  been  looking  the  last  couple  of  years 
at  updating  our  20-year  preservation  plan.  We  developed  this  plan 
about  1985,  and  it  is  now  time  to,  based  on  the  experience  that  we 
have  gathered  over  the  past  few  years,  to  update  our  plan.  We 
have  been  very  successful  in  what  we  call  holdings  maintenance; 
that  is,  ensuring  that  our  records  are  in  the  proper  folders  and  the 
proper  containers  and  the  proper  temperature  and  humidity-con- 
trolled environment.  We  have  made  substantial  progress  along 
those  lines  in  recent  years. 

Mr.  HoYER.  What  can  the  Committee  do  to  assist  you  in  preserv- 
ing these  older  documents?  In  other  words,  are  you  going  to  need 
more  money  to  accomplish  this  objective? 

Mr.  MosLEY.  There  is  always  a  need  for  money  in  this  area  be- 
cause  

Mr.  HoYER.  Have  you  talked  with  0MB  on  this? 

Mr.  MosLEY.  We  do  identify  in  our  request  funds  that  we  ear- 
mark for  preservation. 

CONCLUSION 

Mr.  HoYER.  I  have  some  other  questions,  and  we  will  submit 
them  to  you.  Unfortunately,  we  are  somewhat  pressed  for  time. 

Appearing  before  my  other  subcommittee,  as  Mr.  Lightfoot 
points  out,  are  three  Secretaries:  Secretary  of  Labor,  Secretary  of 
Education,  Secretary  of  Health  and  Human  Services.  All  are  testi- 
fying starting  at  2:00,  so  I  am  trying  to  move  along.  I  want  to 
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thank  you  for  also  having  your  people  help  us  with  a  couple  of  doc- 
uments up  on  the  wall.  I  have  changed  around  the  hearing  room  of 
the  subcommittee.  I  tell  people  that  we  have,  in  terms  of  productiv- 
ity increased  by  50  percent  the  seating  capacity  of  this  room  with- 
out any  additional  space,  and  we  will,  of  course,  expect  everybody 
who  comes  before  the  Committee  to  be  able  to  be  equally  innova- 
tive. 

Mr.  MosLEY.  That  is  a  good  example  for  the  rest  of  us. 

Mr.  HoYER.  Life  should  be  so  easy. 

Mr.  MosLEY.  We  are  very  pleased  to  have  been  able  to  make 
those  materials  available  to  the  Committee. 

AGREEMENT  ON  PRESIDENTIAL  MATERIALS 

Mr.  HoYER.  I  appreciate  that  very  much.  I  look  forward  to  work- 
ing with  you.  Don  Wilson  and  I  have  had  a  very  good  relationship, 
and  I  have  a  great  deal  of  respect  for  him,  and  I  am  hopeful  noth- 
ing is  askew  here,  but  it  did  raise  some  concerns.  Frankly,  had  I 
been  advising  Dr.  Wilson,  I  would  have  advised  him  to  recuse  him- 
self and  let  you  or  someone  else  in  the  agency  in  effect  make  the 
deal  and  put  on  the  record  the  reason  I  was  doing  it.  I  just  think  it 
is  perception  which  is  very  important,  particularly  when  we  want 
to  establish  credibility  with  the  public. 

We  have  a  problem  in  government.  The  President,  I  think,  is 
going  some  ways  towards  resolving  that,  but  we  need  to  take  every 
effort  we  can  to  make  sure  the  public  knows  we  are  doing  their 
business  hopefully  above  board. 

Mr.  MosLEY.  Mr.  Chairman,  I  was  just  going  to  add  one  comment 
regarding  Dr.  Wilson.  As  you  know.  Senators  Glenn,  Lieberman, 
and  Pryor  have  asked  the  Office  of  Government  Ethics  and  Office 
of  Public  Integrity  at  Justice  to  look  into  these  matters.  He  is  eager 
to  have  them  do  that  because  he  thinks  there  is  a  lot  of  informa- 
tion that  will  have  to  come  out  that  will  then  afford  you  and  the 
American  public  the  full  story  regarding  all  of  this.  I  know  he  is 
eager  to  get  that  under  way  and  to  have  an  opportunity  to  present 
his — all  the  facts  that  he  has  in  his  possession. 

Mr.  HoYER.  I  hope  we  did  not  inconvenience  you  too  much  by  ac- 
celerating the  hearing  schedule.  Thank  you  very  much. 

[Additional  questions  submitted  for  the  record  by  the  Committee 
and  the  answers  thereto  follow:] 
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KENNEDY  ASSASSINATION  RECORDS 

Mr.  Hoyer.  At  last  year's  hearing  we  had  some  discussion  on  the  release  of  Kennedy 
Assassination  records  and  as  I  remember,  there  was  a  law  passed  in  1992  which  mandates  the 
public  disclosure  of  all  records  concerning  the  assassination  of  President  Kennedy.  Are  you 
responsible  for  the  release  of  these  documents? 

Mr.  Mosley.  The  National  Archives  is  responsible  for  providing  reference  service  for  the 
released  documents  that  constitute  the  Kennedy  Assassination  Records  Collection  established  on 
December  28,  1992. 

The  agencies  of  origin  are  responsible  for  determining  release.  Documents  that  are  determined 
to  be  withheld  from  the  public  will  be  referred  to  a  Review  Board  of  five  members  appointed 
by  the  President.  The  law  established  this  Review  Board,  which  in  the  three  years  of  its  life  will 
decide  whether  documents  still  closed  to  the  public  can  be  opened.  Upon  abolition  of  the  Review 
Board,  the  Archivist  of  the  United  States  will  assume  responsibility  for  reviewing  periodically 
those  documents  left  closed  by  the  Review  Board  and  determining  if  they  can  be  released  to  the 
public. 

The  National  Archives  is  responsible  for  reviewing  assassination-related  materials  that  it  holds. 
This  includes  the  records  of  the  Warren  Commission;  materials  in  Presidential  Libraries,  like 
the  Rockefeller  Commission  records;  and  (through  a  delegation  of  authority  from  the  House  of 
Representatives)  the  House  Select  Committee  on  Assassination  records. 


Mr.  Hoyer.    What  is  the  role  of  the  National  Archives  in  identification  of  these  records? 

Mr.  Mosley.  Identification  of  records  relating  to  the  assassination  of  President  Kennedy  has 
two  stages.  First,  each  federal  body  in  all  three  branches  of  the  government  will  determine  what 
information  in  its  custody  falls  under  the  definition  in  the  law.  Questions  about  these 
determinations  will  be  referred  to  the  Review  Board.  In  the  second  stage,  each  document 
relating  to  the  assassination  must  be  identified  on  a  records  identification  form  which,  NARA 
has  designed.  Each  agency  must  complete  this  form  for  every  document  in  its  possession 
concerning  the  Kennedy  assassination  before  the  records  are  transferred  to  the  Archives. 


Mr.  Hoyer.   Where  will  the  records  be  housed? 

Mr.  Mosley.  One  complete  set  of  aU  released  records  created  by  the  Federal  Government 
which  constitute  the  JFK  Assassination  Records  Collection  will  be  available  to  the  public  in  a 
research  room  in  the  National  Archives  in  Washington,  DC. 
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CONGRESSIONAL  RECORDS 

Mr.  Hoyer.    What  is  your  role  in  archiving  records  of  Congress  and  what  is  involved  with 
this  process? 

Mr.  Mosley.    NARA  holds  approximately  36,000  cubic  feet  of  House  records 
(1789-1989),  25,000  cubic  feet  of  Senate  records  (1789-1993).  and  1,200  cubic  feet  of 
records  of  Joint  Committees  of  Congress  (1789-1989).  It  also  holds  records  of  legislative 
agencies,  such  as  GPO  and  GAO,  and  the  record  set  of  U.S.  Government  publications  (more 
than  20,000  cubic  feet),  including  Congressional  publications.  The  official  records  of 
congress  are  administered  by  the  Center  for  -  Legislative  Archives,  with  assistance  from 
other  NARA  offices,  and  their  work  is  overseen  by  the  Advisory  Committee  on  the  Records 
of  Congress,  established  in  1990  by  P.L.  101-509,  which  meets  twice  each  year. 

In  a  recent  2  year  period  (1991-92),  NARA  accessioned  2,000  cubic  feet  of  Senate  records 
and  2,200  cubic  feet  of  House  records.    In  1992,  committees  and  administrative  offices  of 
Congress  made  229  requests  for  records  in  NARA  custody.  A  total  of  896  items  (boxes, 
files,  volumes)  were  delivered,  often  within  24  hours  and  sometimes  the  same  day. 

Since  1982,  the  records  of  Congress  have  received  systematic  preservation  treatment  so 
that  virtually  all  records  from  1789  through  the  early  1920s  have  been  treated.    In  special 
cases,  the  professional  conservators  at  NARA  have  rebound  original  Journals  in  period 
bindings,  constructed  special  enclosures  for  documents  of  the  highest  intrinsic  value,  and 
prepared  documents  for  exhibit.   In  addition  to  preserving  the  records,  archivists  arrange  and 
describe  the  records  so  that  proper  control  can  be  maintained. 

In  some  instances,  usually  to  preserve  records  of  high  intrinsic  value  or  heavily  used 
records,  NARA  produces  microfilm  publications.  The  Center  for  Legislative  Archives  has 
produced  several  microfilm  publications  and  continues  to  produce  publications  of  the  earliest 
records  of  Congress  to  protect  the  original  documents  from  use  and  to  make  available  their 
contents  to  the  public. 

For  the  public,  NARA  provides  research  guidance  at  no  cost.  In  a  typical  year,  the  Center 
for  Legislative  Archives  receives  3,500  phone  calls  and  researcher  visits,  over  1,100  written 
reference  requests,  pulls  over  9,000  items  for  researchers,  copies  (for  a  fee)  over  45,000 
pages  of  documents,  and  screens  1,000,000  pages  of  records  for  personnel  privacy.  Each 
House  has  established  rules  governing  public  access  to  its  records. 

The  Center  for  Legislative  Archives  also  has  a  growing  program  of  public  outreach  to 
promote  knowledge  of  the  history  of  Congress  among  the  general  public.  This  program  will 
include  exhibits  of  original  documents,  curriculum  aids,  publications,  and  educational 
seminars  and  teacher  workshops.  Many  of  these  projects  will  be  done  in  cooperation  with 
other  repositories  and  Congressional  research  institutions. 
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Mr.  Hoyer.    What  is  your  cost  estimate  for  maintaining  these  records? 

Mr.  Mosiey.    The  estimated  cost  of  maintaining  the  records  of  the  House  of 
Representatives,  Senate,  and  Joint  Committees  is  about  $1,  500,  000  in  FY93. 
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(Additional  questions   submitted   for   the  record  by 
Congressman  Bevill  and   the  answers   thereto   follow:) 

RECORDS  MANAGEMENT 

Mr.  Bevill.    What  is  needed  for  the  National  Archives  to  become  a  more  vital  player  in 
the  development  of  information  policy  and  to  provide  more  effective  guidance  on  the 
retention  and  disposition  of  records  and  on  the  handling  of  records  in  multiple  format? 

Mr.  Mosley.    The  National  Archives  and  Records  Administration  would  be  more  effective 
if  it  had  statutory  authority  to  issue  binding  regulations  concerning  record  status.  Currently, 
agencies  must  determine  how  the  defmition  of  records  in  44  USC  3301  applies  to  all  their 
documentary  materials.   If  NARA  had  authority  to  issue  binding  regulations  it  would  provide 
detailed  explanations  of  the  definition  with  practical  examples  that  would  be  appropriate  for 
the  Government  as  a  whole.  It  would  also  allow  NARA  to  analyze  the  recordkeeping 
requirements  and  systems  of  specific  agencies,  and  to  develop  guidance  tailored  to  each 
agency  that  the  agency  must  follow. 

NARA  also  needs  to  have  statutory  authority  to  examine  or  inspect  all  records,  including 
the  informational  content  of  the  records,  particularly  those  that  are  restricted  because  of 
security  classification,  privacy  concerns,  tax  information,  or  for  any  other  reason.  This 
inspection  authority  would  strengthen  NARA's  appraisal  function  by  ensuring  access  to  all 
Federal  records;  records  would  not  escape  the  scheduling  process  because  of  their  sensitivity. 
It  would  also  strengthen  NARA's  records  management  evaluation  program  by  potentially 
opening  all  records  to  a  review  of  procedures  and  practices  for  their  creation,  maintenance, 
and  disposition. 

Finally,  NARA  needs  the  authority  to  establish  guidance,  regulations,  and  an  inspection 
program  for  permanent  Federal  records  that  would  be  more  effectively  or  appropriately 
maintained  in  other  Federal  agencies,  such  as  databases  containing  observational  and 
experimental  data.  Such  authority  is  essential  if  we  are  to  deal  effectively  with  newer  types 
of  electronic  records. 


SHARING  OF  RESEARCH  FINDINGS 

Mr.  Bevill.    The  National  Archives  serves  as  a  research  laboratory  for  the  national 
archives  community  on  many  archival  issues,  such  as  preservation.    How  can  the  National 
Archives  be  more  effective  in  involving  and  sharing  its  research  findings  with  the  broader 
archival  community? 
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Mr.  Mosley.   The  issue  of  leadership  in  the  archival  profession  is  fully  addressed  in  the 
NARA.  strategic  plan.  Preservation  is  the  fourth  critical  success  factor  in  the  NARA  strategic 
plan.  One  of  the  three  goals  for  this  factor  is  to  provide  leadership  in  the  preservation  of 
archival  materials.  We  will  disseminate  information  through  technical  literature  and 
educational  activities.  We  will  participate  and  lead  in  the  formulation  of  national  and 
international  standards.  We  will  support  and  coordinate  mutually  beneficial  efforts  with  other 
archival  repositories,  especially  through  the  National  Historical  Publications  and  Records 
Commission. 

Beyond  preservation,  the  fifth  critical  success  factor  in  the  NARA  strategic  plan  is 
"Provide  leadership  in  the  archival,  records,  and  information  fields."  The  National  Archives 
and  Records  Administration  must  reaffirm  its  preeminence  in  the  fields  of  archival 
administration  and  records  and  information  management.  We  must  begin  by  focusing  our 
efforts  in  the  area  of  policy  development  on  adequacy  of  documentation  and  access  related 
issues. 

We  will  join  with  the  Information  Security  Oversight  Office  to  aggressively  advocate  a 
new  Executive  Order  on  national  security  information  to  include  an  automatic  declassification 
date  and  mandatory  development  of  declassification  guidelines  by  all  Executive  agencies  with 
classification  authority.  We  will  establish  a  project  in  cooperation  with  the  Advisory 
Committee  on  the  Records  of  Congress  to  address  the  issue  of  adequacy  of  documentation  of 
the  legislative  process. 

The  National  Archives  and  Records  Administration  must  develop  mutually  beneficial 
partnerships  with  the  many  Federal  agencies  with  which  we  share  common  records  and 
information  interests.  With  these  agencies  we  will  strive  to  establish  new  partnerships  in  the 
areas  of  information  management  and  Federal  government  access  policy.   We  must  establish 
mutually  beneficial  partnerships  with  other  institutions  with  similar  goals  and  interests.  We 
will  support  the  objectives  presented  in  the  National  Historical  Publications  and  Records 
Commission's  strategic  plan  that  envision  a  national  documentary  program  achieved  through 
close  associations  with  other  institutions  and  organizations.    We  will  continue  to  engage  in 
joint  sponsorship  of  conventions,  exhibits,  conferences,  workshops,  and  other  special  events. 
We  will  publish  and  disseminate  information  to  the  archival  and  museum  communities  on  the 
technologies,  procedures,  and  testing  used  in  the  design,  planning,  and  construction  of 
Archives  n,  our  state  of  the  art  archival  facility. 

To  publicize  our  holdings,  we  will  implement  the  Archival  Information  System,  an  online, 
automated  descriptive  database  containing  information  about  the  Federal  records  in  our 
custody.  The  Archival  Information  System  will  provide  researchers  with  online,  dial  in 
access  to  descriptive  information  about  the  records  nationwide. 
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Mr.  Bevill.   The  National  Historical  Publications  and  RecoFcLs  Commission  adopted  last 
year  a  long  range  planning  document  that  holds  forth  a  new  vision  for  the  NHPRC  thai  the 
constituent  communities  very  much  support.   What  do  you  see  as  the  implications  of  this 
expanded  role  for  NHPRC? 

Mr.  Mosley,    The  NHPRC  is  Che  Archives'  grant  program,  which  helps  non-Federal 
archivists  and  historians  preserve  and  publish  records  that  document  American  history 
nationwide.  If  funded,  at  the  level  aivisioned,  the  new  NHPRC  plan  has  three  major 
implications: 

(1)  The  NHPRC  will  be  able  to  make  specific,  measureable  gains  in  helping 
Americans  in  every  state  save  and  gain  access  to  valiiable  historical  records.  Among  the 
NHPRC  plan's  highest  priority  objectives  are  these; 

'  To  support  a  specilic  research  agenda  on  electronic  records  management; 

-  To  help  state  archives  survey  records  needs,  set  priorities  for  the  best  u.sc  of  their 
dwindling  resources,  and  create  strategic  plans  for  saving  the  most  important  state  and 
local  records; 

-  To  complete  the  Dociunents-for-Deinocracy  Program,  by  supporting  publication  of 
nine  editions  of  papas,  for  study  at  home  and  abroad,  that  for  the  first  time  fully 
documait  the  creation  of  the  nation's  basic  political  institutions  (ratification  of  the 
Constitution,  the  First  Federal  Congress,  the  beginnings  of  the  Supreme  Court,  and 
the  development  of  U.S.  foreign  policy  operations)  and  the  thinking  of  our 
democracy's  founders  (Washington,  Adams,  Jefferson,  Madison,  Franklin). 

(2)  The  NHPRC  wUl  be  in  compliance  with  standards  for  government  efficiency  and 
service  in  the  following  ways; 

-  The  NHPRC  puts  money  into  projects  across  the  nation. 

-  As  a  matter  of  long-standing  policy,  the  Commission  rarely  pays  even  a  fraction  of 
the  indirect  overhead  costs  of  projects. 

-  Through  cost-sharing  requirements,  matching-grant  offiers,  and  direct  fundraising 
assistance,  the  NHPRC  leverages  its  grants  to  cover  less  than  half,  on  the  average,  of 
the  costs  of  projects  the  NHPRC  helps  support. 
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(3)  The  NHPRC  will  reverse  a  long  financial  erosion  that  has  seen  ^propriations  rise 
for  Federal  grant-maldTig  agendas  with  missions  complimentary  to  the  NHPRC's,  while 
appropriations  for  the  NHPRC  have  declined  below  the  rate  of  mflation. 

In  sum,  the  NHPRC's  stiat^c  plan  will  begin  to  restore  parity  for  documentary 
preservation  with  other  kinds  of  historic  preservation,  will  restructure  the  agency  to  meet 
guidelines  for  effective  govemniKit  service,  and  wiU  produce  specific  accomplishments  m  the 
on-goiiig  effort  to  save  valuable  historical  records  and  make  them  accessible  to  researchers, 
teachers,  students,  and  citizens  nationwide. 
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(Additional  questions  submitted  for  the  record  by 
Congressman  Wolf  and  the  answers  thereto  follow:) 

RUTHERFORD  B.  HAYES  PRESIDENTIAL  CENTER 

Mr.  Wolf.  The  options  paper  you  prepared  regarding  the  Rutherford  B.  Hayes  Presidential 
Center  in  Fremont,  Ohio  lists  four  options  for  federal  involvement.  However,  the  paper  does 
not  mention  which  option  is  preferred  by  the  National  Archives.  Could  you  explain  which  option 
is  the  preference  of  the  National  Archives  and  why? 

Mr.  Mosley.  Our  staff  came  away  from  their  review  of  the  Hayes  Center  extremely 
impressed  by  the  professionalism  and  dedication  of  all  involved  in  the  program.  However,  given 
the  fact  that  any  of  the  suggested  options  would  require  a  significant  outlay  of  funds  by  the 
Federal  government,  in  the  present  budget  environment  it  is  difficult  for  us  to  recommend  any 
involvement  by  the  National  Archives.  Of  the  options  discussed,  the  grants  program  would 
probably  be  closest  to  our  current  legislation. 

Mr.  Wolf.  In  your  discussion  of  the  pros  and  cons  of  including  the  Hayes  Center  as  part  of 
the  Presidential  Libraries  system,  you  spend  quite  a  bit  of  time  on  points  you  feel  the  Hayes 
Center  would  find  objectionable  about  being  designated  a  Presidential  Library.  Assuming  the 
Hayes  Center  director  and  trustees  support  such  designation  despite  these  considerations,  would 
the  National  Archives  have  any  hesitation  about  the  Hayes  Center  being  included  in  the  system? 

Mr.  Mosley.  Again,  we  are  very  sympathetic  to  the  needs  of  the  Hayes  Center  and  were 
impressed  by  their  operation.  Our  hesitation  comes  from  two  areas,  funding  and  authorization. 
On  the  funding  side,  we  are  concerned  about  recommending  the  inclusion  of  a  program  which 
will  cost  a  minimum  of  $7  million  in  capital  improvements  and  $1.5  million  in  annual 
operations.  As  to  authorization,  we  see  the  alteration  of  the  Presidential  Libraries  Act  to  include 
the  addition  of  pre-Hoover  presidencies  to  the  system  as  a  major  change  in  the  scope  of  the 
legislation  and  the  beginning  of  a  series  of  proposals  for  the  operation  of  many  other  small 
collections  which  would  probably  not  be  in  the  publics  interest. 

Mr.  Wolf.  Your  discussion  of  option  4b,  which  is  a  grant  program  to  be  administered  by  the 
Office  of  Presidential  Libraries,  says  such  a  grant  program  "should  include  strict  requirements 
for  the  use  of  the  funds  to  ensure  that  they  are  used  exclusively  for  the  preservation  and 
maintenance  of  Presidential  materials."  I  would  like  to  know  whether  this  could  include  things 
like  humidity  control,  a  sprinkler  system,  roof  repairs  to  prevent  water  damage,  and  so  on. 
Could  such  a  program  address  some  of  the  structural  deterioration  that  is  hampering  the  work 
at  the  Hayes  Center? 

Mr.  Mosley.  Grants  which  address  themselves  to  structural  repairs  and  restorations  of 
buildings  would  be  a  major  change  to  the  traditional  grants  program  of  the  National  Historical 
Publications  and  Records  Commission.  The  Congress  could  certainly  examine  this  option,  but 
there  may  be  other  Federal  agencies  better  suited  to  administer  such  a  program  (Park  Service; 
National  Trust  for  Historical  Preservation). 
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Mr.  Wolf.  The  proposal  that  the  Hayes  Center  first  suggested  to  Congressman  GiUmor  about 
a  year  and  a  half  ago  was  to  have  a  one-time  grant  to  the  Hayes  Center  trust  fund  for  operation 
and  maintenance  of  the  facility.  The  appeal  of  this  option  is  that  it  would  likely  be  far  less  costly 
than  some  form  of  federal  management.  Your  options  paper  does  not  mention  this  proposal.  Do 
you  have  any  comments  on  it? 

Mr.  Mosley.  We  would  agree  that  it  would  be  less  costly  than  other  options  and  not  require 
a  change  to  the  current  Presidential  Libraries  Act. 
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Thursday,  February  25,  1993. 

ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

WITNESSES 

BRIAN  C.  GRIFFIN,  CHAIRMAN 

WILLIAM  J.  OLMSTEAD,  EXECUTIVE  DIRECTOR 

JEFFREY  LUBBERS,  RESEARCH  DIRECTOR 

gary  j.  edles,  general  counsel 

Introduction 

Mr.  HoYER.  The  hearing  will  convene. 

We  are  going  to  hear  this  morning  from  the  Administrative  Con- 
ference, represented  by  Mr.  Griffin.  We  welcome  you  Mr.  Griffin.  If 
you  will  introduce  those  who  are  with  you  at  the  table,  we  will  in- 
clude your  entire  statement  at  the  appropriate  place  in  the  record. 
You  may  proceed  to  summarize  that  as  you  wish. 

Summary  Statement  of  Mr.  Griffin 

Mr.  Griffin.  Thank  you,  Mr.  Chairman. 

With  me  this  morning  are  Bill  Olmstead  and  Jeff  Lubbers.  Bill 
Olmstead  is  our  Executive  Director  and  Jeff  Lubbers  is  our  Re- 
search Director.  And  I  might  point  out,  we  have  three  Marylanders 
here  for  you. 

Mr.  HoYER.  Excellent.  That  is  excellent.  We  are  always  glad  to 
see  good  Marylanders  come  to  the  committee,  even  more  so  nowa- 
days. 

Mr.  Griffin.  As  you  know,  Mr.  Chairman,  better  than  I,  these 
are  extraordinary  times  in  which  to  be  participating  in  the  appro- 
priations process.  The  President  has  issued  a  call  to  arms  to  im- 
prove government  efficiency,  enhance  our  Nation's  competitive  po- 
sition in  the  world  and  reduce  the  Federal  deficit. 

I  want  to  briefly  highlight  this  morning  how  the  Administrative 
Conference  plans  to  participate  actively  in  that  effort. 

To  begin  with,  the  President's  budget  request  to  operate  the  Ad- 
ministrative Conference  in  fiscal  year  1994  is  $2,314,000,  the  same 
as  our  budget  for  1993.  There  has  been  no  increased  budget  re- 
quest, although  we  know  full  well  that  there  will  be  increases  in  a 
number  of  expense  categories  that  are  beyond  the  Conference's 
control,  like  rent  and  statutorily  mandated  or  authorized  employee 
benefits. 

Given  the  Nation's  fiscal  circumstances,  however,  the  Confer- 
ence, like  the  rest  of  government,  must  simply  find  creative  ways 
to  do  more  with  less. 

As  the  committee  knows,  for  the  past  25  years,  the  Administra- 
tive Conference  has  been  the  Government's  principal  advisory  body 
on  improving  the  administrative  process.  We  are  the  executive 
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branch  overseer,  if  you  will,  of  the  Administrative  Procedure  Act 
and  numerous  other  crosscutting  government  procedural  statutes. 

Next  year  we  will  focus  our  programmatic  efforts  on  finding  new 
ways  to  improve  the  efficiency  of  the  administrative  process.  After 
all,  the  administrative  process  is  the  way  in  which  the  average  citi- 
zen or  small  business  interacts  with  the  Federal  government.  For 
example,  it  is  the  way  in  which  an  individual  receives  promptly,  or 
does  not  receive  promptly,  his  or  her  disability  benefits  or  a  license 
or  a  decision  on  an  EEO  claim. 

The  administrative  process  also  establishes  the  ground  rules  for 
obtaining  information  from  the  government  or,  conversely,  for  pre- 
venting the  release  of  information  that  one  believes  would  violate 
his  or  her  personal  privacy  rights.  It  is  the  mechanism  by  which  a 
small  business  can  obtain  attorneys'  fees  if  it  successfully  prevails 
in  litigation  against  the  government. 

If  the  process  works  effectively,  the  public  can  go  about  its  busi- 
ness in  a  confident  and  efficient  fashion,  but  if  the  process  takes 
too  much  time  or  costs  too  much  money  or  is  fundamentally  unfair 
in  some  respect,  our  citizens  are,  at  a  minimum,  inconvenienced  or, 
more  seriously,  abused.  And  the  public  becomes  disaffected  with 
government. 

We  have  several  major  initiatives  under  way  to  make  the  process 
more  efficient.  First,  we  shall  continue  our  efforts  to  encourage 
Federal  agencies  to  use  what  is  known  as  alternative  means  of  dis- 
pute resolution  or  ADR.  By  "ADR",  I  mean  those  various  tech- 
niques, like  mediation,  that  are  alternatives  to  the  more  traditional 
but  costly  and  highly  resource  intensive  procedures  such  as  litiga- 
tion or  administrative  adjudication. 

We  take  our  direction  in  this  regard  from  two  important  statutes 
passed  by  Congress  in  1990  that  were  designed  to  encourage  the 
government's  use  of  ADR,  namely  the  Administrative  Dispute  Res- 
olution Act  and  the  Negotiated  Rulemaking  Act.  These  two  stat- 
utes affected  the  basic  structure  of  government  decision  making  by 
encouraging  agencies  to  work  cooperatively  rather  than  confronta- 
tionally  with  the  affected  public  where  such  cooperation  is  appro- 
priate. 

Perhaps  most  important  for  the  long  term,  these  statutes  are  de- 
signed to  change  the  culture  of  government  decision  making  so 
that  agencies  will  prefer  to  avoid  or  settle  disputes  rather  than  re- 
solve so  many  of  them  through  costly  administrative  or  judicial 
trials.  If  we  can  change  this  climate  of  government  decision 
making  to  even  a  modest  degree,  we  can  reduce  the  cost  of  govern- 
ment significantly. 

Both  statutes  give  the  Administrative  Conference  a  leading  role 
in  coordinating  the  government's  efforts  to  increase  the  use  of 
these  less  costly  and  more  flexible  procedures. 

As  you  will  see  from  our  prepared  statement,  the  Conference  has 
put  together  an  extensive  series  of  training  programs  for  govern- 
ment officials  on  the  use  of  ADR.  Moreover,  we  have  issued  guid- 
ance documents  for  use  by  government  agencies  and  have  worked 
closely  with  dozens  of  agencies,  including  the  EEOC,  Department  of 
the  Air  Force,  and  the  Federal  Regulatory  Commission,  to  help 
them  comply  with  the  legislation. 


163 

Obviously,  it  is  more  efficient  for  the  Conference  to  coordinate 
the  government's  activities  under  these  new  statutes  than  it  is  to 
have  each  separate  agency  or  department  devote  its  own  resources 
to  doing  essentially  the  same  work. 

Second,  we  will  continue  to  serve  as  a  clearinghouse  of  general 
information  on  administrative  law  and  the  government  process  for 
Federal  agencies.  Publications  like  our  Federal  Administrative  Pro- 
cedure sourcebook  are,  we  think,  extremely  cost-effective  because 
they  are  used  by  virtually  all  of  the  various  agencies  of  govern- 
ment. We  shall  also  continue  to  respond  to  requests  from  Members 
of  Congress  and  their  staffs  and  from  congressional  committees  for 
assistance  with  administrative  process  issues  involved  in  legisla- 
tion. 

Third,  we  will  continue  to  study  key  elements  of  the  administra- 
tive process  and  make  recommendations  on  how  that  process  can 
be  made  more  effective  without  compromising  its  basic  fairness. 
The  tight  budget  makes  it  unlikely  that  we  will  be  able  to  use  our 
own  funds  to  commission  any  new  studies  in  fiscal  year  1994.  But  it 
is  possible  that  various  agencies  will  ask  us  to  undertake  studies 
for  them  in  1994  as  they  have  done  in  the  past  and  transfer  funds 
to  the  Administrative  Conference  so  we  can  undertake  those 
projects.  And  we  shall  continue  to  work  on  projects  that  we  have 
begun  in  the  current  fiscal  year  and  strive  to  implement  other 
recent  Conference  recommendations. 

I  appreciate  the  opportunity  to  be  here  this  morning,  and  my  col- 
leagues and  I  would  be  happy  to  answer  any  questions  that  you 
may  have,  Mr.  Chairman. 

Mr.  HoYER.  Thank  you  very  much. 

[The  statement  follows:] 
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EXECUTIVE  SUMMARY  OF  TESTIMONY  OF 

Brian  C.  GrifTin 

Chaimum 

Administrative  Conference  of  the  United  States 

before  the  Subcommittee  on  Treasury,  Postal  Service,  and  General  Government 

House  Committee  on  Appropriations 

February  24,  1993 

Background 

The  Administrative  Conference  of  the  United  Slates  is  a  permanent  agency  of  the  federal  government, 
established  by  Congress  in  1964.  The  Conference  has  101  members  who  are  senior  officials  of  the  federal 
government,  lawyers  in  private  practice,  law  professors,  and  other  experts  in  administrative  law  and  govenunoit. 
It  has  a  full-time  Chairman,  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate,  and  a  10- 
member  Presidentially-appointed  Council.  Apart  from  the  Chairman,  all  Conference  members  serve  part-time  and 
donate  their  time  and  expertise.  The  Conference  has  a  permanent  full-time,  career  staff  of  24  full  time  equivalents 
(FTEs).   About  half  of  the  staff  are  lawyers. 

The  Conference  has  two  principal  missions.  First,  it  develops  recommendations  for  improvement  in  the 
procedures  by  which  federal  agencies  administer  a  wide  range  of  regulatory,  benefit  and  other  govenmient 
programs.  Through  its  small  career  staff,  the  use  of  contract  consultants  (ordinarily  law  professors),  and  dialogue 
among  its  members  in  committee  meetings  or  semi-annual  plenary  sessions,  the  Conference  conducts  studies  of 
selected  problems  involving  the  administrative  process.  It  then  combines  its  experience  and  judgment  in  a 
cooperative  effort  toward  improving  the  fairness  and  efficiency  of  governmental  procedures.  It  provides 
recommendations  to  agencies,  the  President,  Congress  or  the  courts  as  appropriate.  Its  recommendations  can  be 
found  in  1  C.F.R.  Part  305  and  310. 

Second,  it  facilitates  the  exchange  of  information  and  discussion  on  issues  of  common  concern  to 
government  agencies,  advocates  legislative  changes  where  appropriate,  and  provides  formal  and  informal  advice 
and  assistance  to  govenmient  agencies  and  their  staffs.  Congress  and  congressional  staffs,  and  members  of  the 
public. 

AjKJstanyp  to  Congress 

The  Conference  continued  its  efforts  to  respond  to  congressional  requests  and  make  its  views  known  on 
individual  matters  pending  before  Congress.  The  Conference  staff  reviews  bills  introduced  into  Congress  to 
determine  whether  they  deal  with  areas  on  which  the  Conference  had  adopted  a  recommendation.  If  they  do,  we 
advise  Congress  of  our  views,  typically  by  letters  to  the  appropriate  congressional  committees  or  subcommittees. 

The  Conference  also  responds  to  specific  congressional  requests.  Last  year,  the  Conference  transmitted  to 
Congress  Recommendation  91-8,  Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Act.  This 
recommendation  was  the  outgrowth  of  a  direct  congressional  request  that  the  Conference  study  the  nettlesome 
issues  affecting  the  FAA's  demonstration  civil  penalty  program  and  recommend  a  solution.  Congress 
incorporated  the  Conference's  recommendation,  with  some  rather  modest  adjustments,  into  Public  Law  102-345, 
the  FAA  civil  penalty  legislation,  signed  by  the  President  on  August  26,  1992,  that  makes  permanent  the  Federal 
Aviation  Administration's  civil  penalty  program  and  transfers  authority  over  adjudication  of  civil  penalty  matters 
affecting  pilots  and  flight  engineers  from  the  FAA  to  the  National  Transportation  Safety  Board. 

The  Conference  presented  testimony  before  four  Congressional  subcommittees  in  1992.  In  addition  to  the 
presentation  of  its  aimual  appropriations  testimony,  it  presented  its  views  in  support  of  its  recommendation 
regarding  the  FAA's  civil  penalty  program  to  the  House  Subcommittee  on  Aviation.  At  the  invitation  of  the 
Subcommittee  on  Administrative  Law  and  Governmental  Relations  of  the  House  Judiciary  Committee,  the 
Conference  offered  comments  on  the  application  of  alternative  means  of  dispute  resolution  to  medical  malpractice 
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litigation  involving  the  federal  govemmeot.  And,  at  the  request  of  the  Subcommittee  on  Oversight  of 
Government  Management  of  the  Senate  Governmental  Afhirs  Committee,  the  Conference  presented  testimony  on 
ways  to  address  allegations  of  possible  bias  by  administrative  law  judges  within  the  Social  Security 
Administration. 

Simimarv  of  1992  Conference  Initiativ«s 

Recent  Conference  recommendations  touch  a  broad  range  of  governmental  procedure  and  process  issues. 
The  enactment  in  1990  of  the  Administrative  Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act 
rqjreseats  the  implementation  of  nearly  a  decade's  worth  of  Conference  initiatives  and  reflects  the  priority  status 
accorded  to  the  Confer«ice's  dispute  resolution  program.  These  new  statutes  affect  the  fimdamental  structure  of 
adjudication  and  rulemaking  by  potentially  placing  increased  decisional  responsibility  in  the  hands  of  those  likely 
to  be  affected  by  the  government's  action.  In  that  sense,  they  can  be  seen  as  the  most  important  amendments  to 
the  Administrative  Procedure  Act  since  the  Freedom  of  Information  Act  amendments  of  1974. 

The  Administrative  Conference  continues  to  give  priority  attention  to  working  with  federal  agencies  to 
implement  the  statutes.  Conference  activity  prevents  needless  duplication  of  effort  by  federal  agencies  and  helps 
ensure  a  reasonable  degree  of  uniformity  among  agencies.  The  Conference  consulted  extensively  with  dozens  of 
agoicies  in  1992  in  an  effort  to  help  them  comply  with  the  legislation.  In  particular,  the  Conference  published  a 
75  page  guidance  document  for  agmcy  officials  responsible  for  implementing  the  ADR  Act.  The  document 
contained  extensive  explanatory  material  on  the  Act  and  offered  advice  on  ways  to  set  up  ADR  programs 
successfiilly. 

In  May  1992  the  Conference  presented,  in  cooperation  with  the  Society  of  Professionals  in  Dispute 
Resolution  and  the  Federal  Mediation  and  Conciliation  Service,  a  day-long  program  for  over  300  federal 
employees  on  implementation  of  the  Act.  In  October  1992,  the  Conference  sponsored  a  full  day  roundtable 
discussion  to  assist  agency  personnel  in  finding  and  hiring  ADR  neutrals.  A  half-day  Conference-sponsored 
seminar,  for  congressional  staff  members  in  January  1992,  sought  to  familiarize  them  with  ADR  concepts,  their 
uses,  and  relevant  legislation. 

In  1992,  Conference  staff  participated  in  agency  ADR  implementation  programs  sponsored  by  the  FDIC,  the 
Department  of  Labor,  the  Department  of  Justice,  and  the  Office  of  Persoimel  Management,  as  well  as  the  Small 
Agency  Council.  In  addition  to  the  programs  just  noted.  Conference  staff  participated  in  and  helped  develop 
numerous  other  agency  ADR  training  programs,  including  programs  for  the  EEOC,  IRS,  NSA,  and  U.S.  Army. 
It  has  recently  received  funding  through  an  interagency  agreement  to  assist  the  Air  Force  in  developing 
experimoits,  training  programs,  and  written  materials  that  will  help  the  Air  Force  implement  mediation  and  other 
ADR  processes  in  contracting,  environmental,  and  personnel  matters. 

It  is  useful  to  mention  that  the  Conference's  1992  ADR  activities  were  encouraged  in  part  by  a  unique  set  of 
private  grants  from  the  Hewlett  and  Culpeper  Foundations.  These  grants  represent  an  unusual  private 
commitment  of  funds  in  recognition  of  the  value  of  the  Conference's  efforts  to  promote  less  costly  and  time 
consuming  consensual  decision  making. 

The  Conferraice  plans  to  continue  into  the  coming  fiscal  year  its  extensive  implementation  efforts  under  the 
ADR  Act  and  the  Negotiated  Rulemaking  Act.  The  Conference  recently  established  a  coordinating  committee  and 
four  interagency  working  groups  to  help  agencies  implement  the  ADR  Act.  The  groups  will  focus  on  ADR 
training  and  education,  clearinghouse  and  outreach,  implementation  efforts,  and  system  design.  They  are 
intended  to  enable  agencies  to  undertake  ambitious,  coordinated  efforts  to  set  up  new  dispute  resolution  programs 
and  make  them  work. 

The  Conference  will  continue  to  maintain  its  Roster  of  Dispute  Resolution  Neutrals,  which  commenced  in 
1990.  The  Roster  is  a  computerized  database  of  dispute  resolution  specialists  available  to  help  resolve  conflicts 
that  arise  in  agency  programs.  To  date,  nearly  400  individuals  and  organizations  have  asked  to  be  included  on  the 
Roster  and  the  Conference  has  fielded  scores  of  requests  from  agencies  for  names  of  specialists. 

Apart  from  its  ADR  activities,  the  Conference  last  year  studied  and  made  recommendations  aimed  at 
improving  administrative  processes  in  a  wide  array  of  areas.  Several  recommendations  addressed  core  areas  of 
administrative  law,  namely,  rulemaking,  adjudication,  and  judicial  review.     One  recommendation  considered 
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agency  use  of  policy  stalements,  which  include  guidances,  guidelines,  manuals,  staff  instructions,  opinion  letters, 
press  releases  or  other  informal  captions.  It  seeks  to  ensure  that  before  an  agency  promulgates  substantive  policies 
that  bind  affected  persons,  it  provides  appropriate  notice  and  opportunity  for  comment  on  such  policies,  and 
makes  sure  that  policy  statements  are  not  treated  as  binding.  In  particular,  this  recommendation  urges  agencies 
not  to  issue  statements  of  gmeral  applicability  that  are  intoided  to  impose  binding  substantive  standards  or 
obligations  upon  affected  persons  without  using  'legislative*  rulemaking  procedures  (normally  including  notice- 
and-comment).  This  recommendation  has  been  distributed  among  the  agencies.  Another  reconunendation  seeks 
to  provide  guidance  to  the  agencies  on  applying  the  exemption  to  notice-and-comment  rulemaking  for  rules  of 
agency  practice  and  procedure.  Although  courts  have  used  a  number  of  different  tests  to  determine  whether  a  rule 
was  one  of  procedure  or  practice,  none  has  been  particularly  satisfactory.  The  Conference  also  adopted  a 
recommendation  on  streamlining  attorney's  fee  litigation  under  the  Equal  Access  to  Justice  Act. 

In  one  of  its  largest  projects  in  recent  years,  the  0>nference,  at  the  behest  of  the  Office  of  Persoimel 
Management,  undertook  a  broad  study  of  the  federal  administrative  judiciary.  We  were  charged  by  OPM  with 
providing  'a  clear  delineation  of  the  current  'landscape'  of  administrative  adjudication,"  including  an  "analysis  of 
the  evolving  role  of  [administrative  law  judges,  or  AUs]  and  other  agency  adjudicators  from  1946  to  the 
present.'  The  study  considered  the  evolution  of  the  use  of  AUs,  differences  among  agencies  in  their  use  of 
adjudicators,  the  ALT  selection  process,  issues  relating  to  the  scope  of  AU  independence,  surveys  of  adjudicator 
attitudes,  and  the  need  for  changes.  The  Conference  recommended  significant  reform  of  the  process  by  which 
administrative  law  judges  are  appointed  and  supervised.  It  called  for  the  creation  of  a  larger  pool  of  eligible 
candidates,  the  elimination  of  the  veteran's  preference  for  ALI  positions,  and  enhanced  recruitment  of  women  and 
minorities.  It  also  proposed  that  the  current  statutory  ban  on  performance  appraisals  for  administrative  law  judges 
be  eliminated  and  that  a  system  be  established  to  permit  appropriate  review  of  ALJ  performance.  The  Conference 
also  proposed  creation  of  a  first-of-its-kind  mechanism  to  allow  the  public  to  file  complaints  about  AU  conduct  or 
performance. 

In  1992,  the  Conference  also  adopted  recommendations  pertinent  to  particular  agency  programs.  As  part  of 
its  ongoing  interest  in  administrative  civil  money  penalty  programs,  the  Conference  undertook  a  study  of  the 
enforcement  program  at  the  Department  of  Housing  and  Urban  Development  under  the  1988  amendments  to  the 
Fair  Housing  Act.  In  those  amendments.  Congress  for  the  first  time  had  authorized  an  administrative  remedy  for 
housing  discrimination,  although  a  judicial  remedy  had  existed  since  the  law's  inception.  The  Conference  also 
examined  the  numerous  service  programs  in  place  to  help  meet  the  needs  of  migrant  farmworkers.  The  programs 
to  meet  health,  education,  housing,  job  training,  and  other  needs  of  migrant  and  seasonal  farmworkers  (MSFWs) 
have  developed  separately.  In  addition,  migrant  and  seasonal  farmworkers  draw  on  the  assistance  of  numerous 
other  general  programs  separately  administered  by  the  Department  of  Labor,  the  Department  of  Health  and 
Human  Services,  and  the  Department  of  Education.  This  division  of  responsibility  results  in  a  lack  of 
coordination  and  causes  overlap  as  well  as  gaps  in  service.  The  Conference  also  completed  a  study,  uindertaken  at 
the  request  of  EPA,  of  the  procedural  implications  of  the  termination  of  EPA's  implementation  of  the  Noise 
Control  Act  of  1972.  During  this  period,  there  has  been  no  procedure  to  reexamine  EPA's  existing  preemptive 
standards  to  take  into  account  developments  in  science  and  technology.  In  addition,  in  response  to  a  request  from 
the  Office  of  Juvenile  Justice  and  Delinquency  Prevention,  the  Conference  studied  the  administration  of  the 
formula  grant  program,  including  OJJDP's  efforts  to  monitor  and  assist  state  compliance  with  statutory  mandates 
and  requirements.  Lastly,  the  Conference  considered  the  procedures  used  by  EPA  for  achieving  settlements  with 
de  minimis  parties  in  the  Superfiind  program 
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Interagency  Projects 


In  1992,  the  Conference  worked  on  several  projects  at  the  request  of  other  agencies  and  funded  through 
interagoicy  transfers  under  the  Economy  in  Government  Act.  Interagoicy  projects  included  the  study  of  the 
juvenile  justice  grant  compUance  and  monitoring  system  used  by  the  Department  of  Justice,  Office  of  Juvenile 
Justice  and  Delinquency  Programs;  the  study  of  administrative  adjudication  fiinded  by  the  Office  of  Persormel 
Management;  new  approaches  to  noise  control  regulation  by  the  Environmental  Protection  Agency;  and,  at  the 
express  request  of  the  NatioiuU  Commission  on  Migrant  Education,  regulatory  and  coordination  barriers  to  federal 
migrant  programs.  Each  of  these  projects  culminated  in  a  recommendation  in  1992.  The  Conference  also  studied 
judicial  review  of  immigration  cases,  supported  by  funds  from  the  Immigration  and  Naturalization  Service.  While 
this  project  did  not  culminate  in  a  recommendation,  it  did  serve  as  the  foundation  for  a  Conference  colloquy  that 
brought  greater  public  attention  to  the  issue. 

Plans  for  the  Future 

The  Conference  expects  to  move  in  three  principal  directions  in  fiscal  year  1994.  First,  to  satisfy  its 
statutory  mandate  'to  arrange  for  interchange  among  administrative  agencies  of  information  potentially  useful  in 
improving  administrative  procedure,*  the  Conference  shall  maintain  its  current  level  of  general  clearinghouse  and 
informational  activity— including  oiu'  program  of  seminars,  colloquia,  and  publications.  Second,  it  shall  continue 
efforts  to  implement  the  ADR  and  Negotiated  Rulemaking  statutes.  In  this  respect,  as  required  by  statute,  we  are 
beginning  to  gather  data  on  agency  implementation  that  we  will  present  to  Congress  during  anticipated  oversight 
hearings.  Finally,  we  shall  attempt  to  maintain  current  levels  of  research  but  we  expect  to  do  so  largely  with 
fimds  obtained  from  other  agencies  through  inter-agency  transfers. 

In  the  past  few  years,  the  Conference  workload  has  increased  substantially.  Passage  of  the  Administrative 
Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  in  1990  has  increased  the  demands  on  Conference 
staff  and  brought  about  a  considerable  shift  in  the  use  of  Conference  resources  as  agencies  seek  assistance  in 
implementation.  One-third  to  one-half  of  the  Conference's  resources  are  currently  devoted  to  ADR  activities  and 
implementation  of  the  Negotiated  Rulemaking  and  Administrative  Dispute  Resolution  Acts.  At  the  same  time,  the 
number  of  requests  from  Congress,  the  Administration,  and  the  agencies  for  Conference  assistance  in  other  areas 
of  administrative  law  and  process  remains  high.  There  remains  a  need  to  address  those  issues  that  affect  numerous 
programs  and  agencies  throughout  the  federal  government  to  avoid  severe  cost  implications  in  later  years  due  to 
lost  efficiency,  significant  increases  in  litigation,  and  a  hodgepodge  of  procedural  entanglements. 

In  recent  years  much  of  the  Conference's  new  research  has  been  funded  from  inter-agency  money.  Although 
we  shall  continue  some  current  projects  with  funds  under  our  general  appropriation,  new  projects  are  likely  to  be 
funded  solely  with  inter-agency  transfer  fimds  in  fiscal  year  1994.  While  studies  of  particular  agency  programs 
funded  by  inter-agency  transfers  are  obviously  of  importance  to  these  agencies,  such  studies  may  not  address  the 
many  cross-cutting  administrative  and  procedural  issues  affecting  a  number  of  agencies,  but  which  may  not  be  a 
priority  to  any  one  agency.  If  the  Conference  is  to  continue  to  address  such  matters,  it  is  vital  that  a  quality 
independent  research  program  be  maintained  in  the  long  term. 

Future  Conference  research  to  be  initiated  in  FY-93,  but  which  is  most  likely  to  be  considered  in  FY-94-95, 
will  continue  to  be  organized  into  two  broad  categories:  research  related  to  an  in-depth  study  of  the  procedures  of 
a  single  agency  and  research  addressed  to  broader  issues  common  to  many  agencies.  We  plan  to  initiate  work  on 
five  or  six  of  these  new  projects  with  FY-93  funds  and  carry  those  projects  over  into  FY-94.  These  project  ideas 
include  areas  as  diverse  as  implementation  of  the  Americans  with  Disabilities  Act,  employer  sanctions  and  anti- 
discrimination adjudications  under  the  1986  Immigration  Reform  and  Control  Act,  an  examination  of  multi- 
member agencies  and  the  need  for  improved  collegiality  and  other  operational  improvements,  and  the  intersection 
of  FOIA  requirements  with  court  settlement  documents.  The  Conference  has  also  begim  a  major  initiative,  which 
will  likely  continue  into  fiscal  year  1994,  to  study  impediments  to  agency  rulemaking  and  hopes  to  adopt 
recommendations  on  how  to  expedite  and  otherwise  improve  agency  rulemaking  processes. 

As  in  the  past,  the  Conference  stands  ready  to  tailor  its  research  agenda  to  the  express  direction  of  Congress 
or  the  Administration. 
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During  this  period  of  fiscal  restraint,  the  Conference  will  concentrate  on  those  activities  that  result  in 
streamlining  the  administrative  process  and  producing  savings  to  the  government  and  to  the  citizens  who  seek  to 
use  the  administrative  processes  in  their  dealings  with  government.  Our  clearinghouse  activities  in  general,  and 
our  implementation  of  recently  passed  statutes  in  particular,  save  the  other  agencies  of  govenmient  countless  hours 
and  considerable  expense  because  they  can  rely  on  the  Conference's  work.  Conference  initiatives  can  also  make 
the  manner  in  vtliich  the  federal  government  deals  with  its  citizens  more  fair  and  equitable— even  recognizing  that 
enhanced  fairness  and  equity  carry  a  pricetag. 
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STATEMENT  OF  BRIAN  C.  GRIFFIN 

Introduction 

My  name  is  Brian  C.  Griffin  and  I  serve  as  the  Chairman  of  the  Administrative  Conference  of  the 
United  States.  I  am  pleased  to  discuss  with  you  the  mission  of  the  Administrative  Conference  for 
fiscal  year  1994.  I  should  note  at  the  outset  that  the  Administration's  position  on  funding  for  specific 
programs  or  activities  is  currently  under  development  and,  consequently,  its  policy  determinations  are 
not  reflected  in  our  testimony  at  this  time. 

Background 

It  is  helpful,  Mr.  Chairman,  to  evaluate  the  role  of  the  Conference  in  some  context.  The  idea  of 
having  an  institution  to  reconmiend  improvements  in  agency  procedures  goes  back  40  years  and  has 
received  support  from  all  three  branches  of  government  on  a  bipartisan  basis.  Before  there  was  a 
permanent  Administrative  Conference,  the  courts  and  Presidents  Eisenhower  and  Kennedy  appointed 
temporary  organizations  to  study  pressing  shortcomings  of  the  administrative  process.  Congress 
created  the  Administrative  Conference  in  1964  as  a  permanent,  independent  agency  pursuant  to 
recommendations  by  both  temporary  conferences  that  such  an  agency  be  established  and  modeled  on 
the  Judicial  Conference  of  the  United  States. 

The  need  for  a  permanent  body  to  advise  the  government  on  improving  its  processes  and 
procedures,  I  might  note,  is  well  recognized  in  other  conmion  law  countries.  Great  Britain  has  its 
Council  of  Tribunals,  Australia  has  the  Administrative  Review  Council,  and  Canada  has  the  Council  of 
Canadian  Administrative  Tribunals. 

Since  its  creation,  the  Administrative  Conference  has  provided  objective  and  practical  advice,  in 
the  form  of  formal  recommendations  and  informal  consultations  with  Congress  and  agencies,  on  ways 
to  improve  agency  procedures  used  to  administer  iimumerable  programs  that  affect  the  basic  needs  of 
millions  of  Americans. 
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Statutory  Mission 

The  Administrative  Conference  of  the  United  States  advises  the  Congress,  the  President,  and 
federal  agencies  on  ways  to  improve  the  fairness  and  efficiency  of  federal  agencies'  administrative 
procedures,  including  those  used  to  conduct  adjudications,  rulemakings,  and  other  agency  activities. 
The  Conference  directs  studies  of  the  structure  of  government  agencies  and  their  administrative 
processes.  In  addition,  the  Conference  advises  the  Judicial  Conference  of  the  United  States  on  matters 
of  administrative  law  relating  to  judicial  review  of  agency  decisions. 

The  Conference  also  serves  as  a  clearinghouse  of  information  on  topics  of  current  concern  in 
administrative  law  and  governmental  process  that  save  agencies  from  expending  resources 
independently-or,  indeed,  duplicating  efforts-to  accomplish  similar  tasks.  It  devises  model  rules  such 
as  those  for  agency  implementation  of  the  Government  in  the  Sunshine  Act  and  the  Equal  Access  to 
Justice  Act,  synthesizes  and  publishes  administrative  law  materials,  and  regularly  conducts  seminars 
and  working  groups.  These  activities  also  provide  a  mechanism  for  ensuring  a  degree  of  consistency 
from  agency  to  agency  in  procedural  matters  affecting  the  public,  and  help  to  improve  the 
administration  and  effectiveness  of  programs  that  are  vitally  important  to  the  American  people. 

Conference  Membership 

The  Conference  is,  in  effect,  an  advisory  committee  and,  indeed,  is  actually  chartered  under  the 
Federal  Advisory  Conmiittee  Act.  It  has  an  authorized  membership  of  101  members,  who  include  the 
government's  top  legal  officers,  leading  academic  authorities  in  the  field  of  administrative  law,  and 
experts  from  the  private  sector  who  are  knowledgeable  about  governmental  processes.  A  list  of 
Conference  members  is  attached  as  Appendix  A.  Except  for  the  Chairman,  all  of  our  members  serve 
part-time  and  without  compensation.  Because  of  the  prestige  of  serving  on  the  Administrative 
Conference,  the  govenunent  receives,  free  of  charge  (except  for  travel  expenses  for  out-of-town 
members)  the  services  of  its  participants.  Last  year  alone,  we  estimate  that  the  govenmient  received 
hundreds  of  hours  and  tens  of  thousands  of  dollars  of  free  service  from  Conference  members  from  the 
private  sector. 
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The  Administrative  Conference  is  headed  by  a  Chairman  who  is  an  advice-and-consent  Executive 
Level  II  appointee  with  a  term  of  5  years.  The  Chairman  acts  as  the  chief  executive  officer  of  the 
Conference,  presiding  over  its  meetings.  He  also  heads  the  Office  of  the  Chairman,  which  consists  of 
a  small  career  staff  of  24  fiiU  time  equivalents  (FTEs),  which  includes  23  full-time  permanent  and  two 
part-time  permanent  employees.  The  Administrative  Conference's  overall  direction  is  reviewed  by  a 
lO-member  presidentially-appointed  Council,  half  of  whose  members  have  traditionally  been  from  the 
Executive  branch,  and  the  other  half  from  outside  the  government. 

The  remainder  of  the  membership  of  the  Administrative  Conference  is  divided  into  two  categories: 
government,  and  nongovernment  or  "public."  There  are  50  government  members  appointed  by  the 
heads  of  their  agencies.  They  are,  typically,  the  general  counsels  of  the  Cabinet  departments, 
commissioners  of  the  multi-member  independent  agencies,  or  other  senior  level  department  and  agency 
officials.   Members  do  not  have  to  be  lawyers,  however,  and  some  are  not. 

The  Conference  also  has  among  its  government  members  a  cadre  of  career  civil  servants  who  lend 
important  continuity  to  its  activities.  Among  the  career  government  officials  are  three  who  hold  so- 
called  "floating"  government  seats  that  are  used  to  provide  the  Conference  with  perspectives  that  might 
otherwise  go  unrepresented.  Those  seats  are  filled  by  a  member  of  a  board  of  contract  appeals,  an 
administrative  law  judge,  and  an  inspector  general. 

Our  statute  requires  that  public,  i.e.,  non-government,  members  be  chosen  by  the  Chairman  from 
among  "members  of  the  practicing  bar,  scholars  in  the  field  of  administrative  law  or  government,  or 
others  specially  informed  by  knowledge  and  experience  with  respect  to  federal  administrative 
procedure"  so  as  to  provide  "broad  representation  of  the  views  of  private  citizens  and  utilize  diverse 
experience."  5  USC  §  593(b)(6).  As  a  result,  our  public  members  come  from  both  political  parties, 
various  regions  of  the  country,  and  all  points  on  the  philosophical  spectrum. 

Conference  bylaws  also  establish  a  category  of  nonvoting,  emeritus  membership  for  former 
Chairmen  and  those  individuals  who  have  served  at  least  8  years  as  Conference  members.    By  this 
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means,  the  Conference  retains  the  expertise  of  these  distinguished  administrative  law  authorities  while 
permitting  new  members  to  contribute  their  ideas. 

The  Conference  also  maintains  a  permanent  liaison  relationship  with  the  federal  judiciary,  which 
is  represented  by  Chief  Judge  Stephen  G.  Breyer  of  the  United  States  Court  of  Appeals  for  the  First 
Circuit  and  Circuit  Judge  Stephen  F.  Williams  of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  We  also  have  liaison  arrangements  with  federal  agencies  that  are  not  regular 
Conference  members  and  with  various  groups  which  are  interested  in  the  administrative  process,  such 
as  the  Section  on  Administrative  Law  and  Regulatory  Practice  of  the  American  Bar  Association,  the 
Federal  Bar  Association,  and  the  National  Conference  of  Administrative  Law  Judges. 

The  Conference  Process 

The  Conference's  formal  advice  is  given  in  the  form  of  reconunendations  that  are  debated  and 
adopted  by  vote  of  its  full  membership.  The  Chairman,  in  consultation  with  the  professional  staff, 
initially  decides  to  pursue  a  particular  topic  on  the  basis  of  instructions  from  Congress,  or  suggestions 
from  Congressional  conunittees.  Conference  members,  agency  officials,  members  of  the  academic 
community,  or  others.  The  topics  are  typically  narrow  and  precise~as  can  be  seen  from  the  list  of 
recommendations  set  out  in  the  Code  of  Federal  Regulations,  and  atuched  as  Appendix  B.  The  full 
text  of  reconunendations  from  1991  through  1992  can  be  found  in  Appendix  C. 

When  a  topic  is  defined,  the  project  proposal  is  submitted  to  the  Council  for  ^proval  and  a 
consultant  is  selected-usually  a  law  professor  who  is  already  a  noted  national  expert  in  that  particular 
field.  The  consultant  reviews  available  literature  and  case  law,  interviews  agency  officials,  and 
submits  a  comprehensive  report  on  the  topic.  Although  the  scope  of  the  report  is  worked  out  in 
advance,  and  monitored  throughout  the  project,  the  consultant  retains  the  latitude  to  make  his  or  her 
own  findings  and  conclusions. 

When  a  consultant's  draft  report  is  submitted,  it  is  reviewed  by  the  members  of  one  of  our 
committees.  (All  Conference  members  serve  on  one  or  more  of  the  committees.)  Quite  often  the 
consultant  refines  his  or  her  product  in  light  of  committee  discussion.    After  the  consultant  submits  a 
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final  report,  the  committee  considers  whether  to  develop  a  set  of  reconunendations.  Committee 
deliberations— which  typically  include  representatives  of  affected  parties  even  if  they  are  not  members 
of  the  Conference— produce  practical  solutions  to  diverse,  difficult,  and  often  seemingly  intractable, 
procedure  or  process  problems  that  affect  thousands,  or  even  millions,  of  citizens  in  a  range  of 
governmental  areas  as  diverse  as  health  care,  international  trade,  farm  lending,  transportation,  and  the 
processes  of  agency  decisionmaking. 

Reconunendations  that  emerge  from  the  various  committees  are  transmitted  to  the  Council,  which 
reviews  them  for  placement  on  the  agenda  of  the  next  semi-annual  general  meeting,  or  plenary  session. 
Occasionally,  the  Council  has  placed  alternative  proposals  before  the  membership  to  sharpen  debate  on 
the  key  issues.  At  a  plenary  session,  the  proposed  recommendations  are  thoroughly  debated  and  often 
amended.  On  occasion,  they  are  referred  to  committee  for  further  work,  or  simply  voted  down.  This 
extensive  process  of  deliberation  and  review  ensures  that  reconunendations  emerge  that  reflect  the 
maximum  possible  consensus  among  knowledgeable  persons  of  many  perspectives  and  makes  them 
much  more  likely  to  achieve  implementation  than  single-source  proposals. 

Recommendations  that  are  adopted  by  the  full  Conference  are  published  in  the  Federal  Register 
and  transmitted  by  the  Chairman  to  the  Congress,  the  President,  the  judiciary  or  the  relevant  agencies. 
By  arrangement  with  the  Office  of  the  Federal  Register,  they  are  codified  in  the  Code  of  Federal 
Regulations  at  1  CFR  Part  305. 

Implementation  of  Conference  Recommendations 

Among  the  things  that  give  the  Conference  its  unique  character  are  its  efforts  to  implement  its 
recommendations.  Conference  proposals  do  not  simply  languish  on  a  shelf  Rather,  the  Chairman  and 
the  professional  staff  actively  promote  implementation  of  Conference  proposals. 

Because  the  Conference  has  advisory  powers  only,  the  staff  monitors  Congressional  and  agency 
activities  to  discover  if  one  or  more  agencies,  or  a  Congressional  committee,  is  interested  in  a  problem 
that  relates  to  a  past  recommendation.  The  staff,  or  the  Chairman  personally,  will  then  ensure  that  the 
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interested  body  is  aware  of  the  Conference  recommendation  and  is  offered  Conference  assistance.  This 
includes  the  preparation  of  testimony,  the  submission  of  wrinen  comments  on  agency  rule  proposals, 
or  the  development  of  training  for  applicable  audiences  interested  in  implemenution.  Of  course,  the 
staff  also  encourages  agencies.  Congress,  or  the  courts  to  become  interested  in  problem  areas  the 
Conference  has  uncovered.   A  copy  of  our  implementation  digest  is  included  as  Appendix  D. 

Assistance  to  Congress 

We  are  particularly  proud,  Mr.  Chairman,  of  our  efforts  to  assist  in  the  development  of  legislation 
and  otherwise  make  Congress  aware  of  our  recommendations.  Since  1987,  our  General  Counsel  has 
supervised  a  systematic  program  to  review  bills  introduced  into  Congress  to  determine  whether  they 
deal  with  areas  on  which  the  Conference  has  adopted  a  recommendation.  If  they  do,  we  advise 
Congress  of  our  views,  typically  by  letters  to  the  majority  and  minority  members  or  staff  of 
appropriate  committees  but,  on  occasion,  by  direct  contact  with  the  author  of  the  legislation.  In  1992, 
Conference  personnel  continued  efforts  to  seek  implementation  of  standing  recommendations  and 
accepted  congressional  invitatiotis  to  testify  on  numerous  bills  containing  provisions  on  which 
Conference  expertise  was  considered  relevant. 

A.  FAA  Civil  Penalty  Demonstration  Project. 

Passage  of  Public  Law  102-34S,  the  FAA  civil  penalty  legislation,  signed  by  the  President  on 
August  26,  1992,  illustrates  the  useful  assistance  that  the  Conference  can  provide  to  the  Congress. 
That  legislation  makes  permanent  the  Federal  Aviation  Administration's  civil  penalty  demonstration 
program  and  transfers  authority  over  adjudication  of  civil  penalty  matters  affecting  pilots  and  flight 
engineers  from  the  FAA  to  the  National  Transportation  Safety  Board.  To  this  extent,  it  implements 
Conference  Recommendation  91-8,  Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Aa. 

The  legislation  and  the  Conference  recommendation  are  the  direct  outgrowth  of  a  congressional 
request  that  the  Conference  study  the  nettlesome  issues  affecting  the  FAA's  civil  penalty  program. 
Congress  believed  that  it  was  desirable  to  arm  the  FAA  with  the  power  to  impose  civil  penalties  as  an 
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dement  of  its  enforcement  authority.  So  it  authorized  a  demonstration  program.  But  it  was  unsure  of 
the  proper  contours  of  that  authority.  The  problem  became  complicated  because  the  implementation  of 
die  demonstration  program  became  highly  controversial.  So  Congress  extended  the  program 
temporarily  and  asked  the  Conference  to  study  it  and  offer  recommendations.  It  asked  us  to  respond 
within  a  year. 

Although  we  operated  under  a  statutorily-imposed  deadline,  the  Conference  process  leading  to  the 
recommendation  was  comprehensive.  Professor  Henry  Perritt  of  the  Villanova  Law  School  prepared 
an  extensive  analysis  of  the  issues,  the  Conference's  Adjudication  Committee  held  a  public  hearing  at 
which  a  dozen  people  testified,  and  rq>resentatives  of  the  various  interested  agencies  and  private 
parties  met  under  Professor  Perritt's  guidance  to  discuss  whether  they  could  achieve  a  consensus  on  a 
proper  solution.  When  that  effort  was  unsuccessful,  the  Conference's  Adjudication  Committee  debated 
the  issues,  received  wrinen  comments,  and  developed  a  set  of  proposals.  The  Council  disagreed  with 
the  Committee's  approach  and  recommended  an  alternative  approach.  Given  the  volatile  nature  of  the 
issues,  that  was  not  too  surprising.  Following  exhaustive  debate  at  its  December,  1991  plenary 
session,  the  Aill  membership  approved  Recommendation  91-8,  which  was  transmitted  to  the  ^)propriate 
congressional  committees  several  weeks  ahead  of  the  statutory  deadline.  Congress  incorporated  that 
recommendation,  with  some  rather  modest  adjustments,  into  Public  Law  102-345. 

Mr.  Chairman,  it  is  my  view  that  this  type  of  activity  is  an  excellent  illustration  of  the 
Conference's  ability  to  lend  its  nonpartisan  governmental,  academic,  and  private  sector  expertise  and 
experience  to  the  resolution  of  difficult  issues  pending  before  Congress.  The  issues  presented  were 
extremely  controversial  and  no  solution  cried  out  as  obviously  and  inevitably  preferable.  Consensus 
among  affected  parties  was  not  possible.  Nonetheless,  the  Conference's  extensive  study  of  the 
problem-on  a  relatively  tight  schedule— and  its  involvement  of  all  affected  interests,  provided  an 
imbiased  solution  around  which  consensus  could  develop.  It  also  helped  ensure,  I  believe,  that 
Congress'  resolution  of  the  issue  was  well  informed  and  could  be  completed  before  the  expiration  date 
of  the  program. 
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B.  OthCT  Assistance  to  Congress. 

Conference  recommendations  were  significant  in  other  legislative  activity  as  well  during  die  past 
year. 

^  The  Court  of  Federal  Claims  Technical  and  Procedural  Improvements  Aa  of  1992,  whidi  is 
Title  DC  of  Public  Law  102-572,  modified  die  certification  provision  of  the  Contract  Disputes  Act  so 
that  it  is  no  longa  a  jurisdictional  requirement  to  appealing  a  denial  of  a  contract  claim.  In  this 
respect,  the  statute  incorporates  a  central  element  of  Conference  Recommendation  83-1,  7^ 
Certification  Requirement  in  the  Contraa  Disputes  Aa.  CXir  staff  actively  consulted  with  committee 
staff  during  the  course  of  committee  consideration  of  the  legislation. 

♦  Title  Xm  of  Public  Law  102-SSO,  die  Housing  and  Community  Development  Act  of  1992, 
created  within  die  Department  of  Housing  and  Urban  Development  a  new  Office  of  Federal  Housing 
Enterprise  Oversight  with  responsibility  for  supervising  the  safety  and  soundness  of  the  Federal 
National  Mortgage  Association  (Fannie  Mae)  and  the  Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac).  Insofar  as  these  two  government-sponsored  enterprises  are  concerned,  the  legislation 
implements  Conference  Recommendation  91-6,  Improving  the  Supervision  of  the  Safety  and  Soundness 
of  Government-Sponsored  Enterprises.  The  Conference  reviewed  the  legislation  at  the  express  request 
of  committee  staff.  See  Appendix  H. 

4  The  Conference  presented  testimony  before  four  Congressional  subcommittees  in  1992.  In 
addition  to  the  presentation  of  its  annual  appropriations  testimony,  former  Acting  Chairman  Ross 
presented  the  Conference's  views  in  support  of  its  recommendation  regarding  the  FAA's  civil  penalty 
program  to  the  House  Subcommittee  on  Aviation.  At  the  invitation  of  the  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  of  the  House  Judiciary  Committee,  he  offered 
comments  on  the  application  of  alternative  means  of  dispute  resolution  to  medical  malpractice  litigation 
involving  the  federal  government.  And,  at  the  request  of  the  Subcommittee  on  Oversight  of 
Government  Management  of  the  Senate  Governmental  Affairs  Clonunittee,  he  presented  testimony  on 
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ways  to  address  allegations  of  possible  bias  by  administrative  law  judges  within  the  Social  Security 
Administration. 

As  required  by  statute,  the  Conference  transmitted  the  tenth  annual  report  on  agency  activities 
under  the  Equal  Access  to  Justice  Act,  covering  agency  action  during  fiscal  year  1991.  The  Office  of 
the  Chairman  also  presented  its  fifth  annual  seminar  on  the  administrative  process  for  Congressional 
staff. 

Conference  Areas  of  Activity 

Because  our  mission  is  so  encompassing,  and  our  resources  are  limited,  it  is  essential  that  we 
channel  our  research  and  implementation  efforts  into  a  limited  number  of  areas,  attempting  to  predict 

which  subjects  are  the  most  likely  candidates  for  significant  improvement.     In  the  Administrative 

1  1 

Dilute  Resolution  Act    and  the  Negotiated  Rulemaking  Aa,     both  enacted  at  the  end  of  1990, 

Congress  directed  us  to  play  a  coordinating  role  in  the  fostering  of  less  costly  and  less  time  consuming 

consensual  approaches  to  agency  decision  making.    We  did  so  in  1992.    In  addition,  we  divided  our 

research  attention  between  those  procedural  issues  that  cut  across  the  government  and  those  that  affect 

individual  agencies. 

A.  Dispute  Resolution 

In  1990,  Congress  enacted  the  Administrative  Dispute  Resolution  (ADR)  Act  and  the  Negotiated 
Rulemaking  Act  and  gave  the  Conference  responsibility  as  lead  agency  to  coordinate  the  federal 
government's  effort  to  lower  the  cost  and  reduce  the  time  for  public  participation  in  agency  activity. 
Both  statutes  affect  the  structure  of  adjudication  and  rulemaking,  respectively,  by  placing  increased 
decisional  responsibility  in  the  hands  of  the  affected  public.  Passage  of  these  laws  represents  the 
implementation  of  two  significant  Conference  initiatives  and  reflects  a  congressional  endorsement  of 
the  priority  that  the  Conference  accords  to  its  dispute  resolution  program. 


^5  U.S.C.  §571-83  (1990),  u  amended  by  Pub.  L.  102-354. 
"h  U.S.C.  5561-70  (1990),  u  amended  by  Pub.  L.  102-354. 
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The  ADR  Act  amends  the  Administrative  Procedure  Act  to  authorize  parties,  including  the 
government,  specifically  to  agree  to  use  mediation,  arbiuation,  simplified  or  expedited  procedures,  or 
other  mutually  agreeable  processes  to  resolve  disputes  arising  under  federal  administrative  programs. 
The  new  law  amends  several  other  statutes  to  afford  parties  the  flexibility  to  use  these  alternative 
means  of  dispute  resolution,  or  ADR,  where  routine  processes  would  inhibit  dispatch  or  consensual 
resolution. 

In  addition,  the  ADR  Act  requires  each  federal  department  and  agency  to  designate  a  senior 
official  as  its  dispute  resolution  specialist,  to  review  systematically,  in  consultation  with  the 
Administrative  Conference,  all  programs  for  ADR  potential,  to  provide  ADR  training  for  selected 
personnel,  and  to  review  grants  and  contracts  for  inclusion  of  clauses  encouraging  ADR  use.  The 
Conference  is  also  directed  to  report  to  Congress  on  agencies'  implementation  of  the  Act  and  to  offer 
advice,  assistance,  and  other  support. 

Similarly,  the  Negotiated  Rulemaking  Act  formally  establishes  the  Administrative  Conference  as  a 
clearinghouse  of  information  and  experience  with  negotiated  rulemaking  and  utilizes  its  expertise  to 
keep  the  Congress  informed  as  to  how  these  structured  negotiations  are  working. 

The  Administrative  Conference  gave  priority  attention  to  ADR  in  1992.  The  Conference 
published  a  75  page  guidance  document  for  agency  officials  responsible  for  implementing  the  ADR 
Act.  The  document  contained  extensive  explanatory  material  on  the  Act  and  offered  advice  on  ways  to 
set  up  ADR  programs  successfully.  The  Conference  also  consulted  extensively  with  dozens  of 
agencies  in  1992  in  an  effort  to  help  them  comply  with  the  legislation. 

In  May  1992  the  Conference  presented,  in  cooperation  with  the  Society  of  Professionals  in 
Dispute  Resolution  and  the  Federal  Mediation  and  Conciliation  Service,  a  day-long  program  for  over 
300  federal  employees  on  implementation  of  the  Act.  In  Oaober  1992,  the  Conference  sponsored  a 
full  day  roundtable  discussion  to  assist  agency  personnel  in  finding  and  hiring  ADR  neutrals.  A  half- 
day  Conference-sponsored  seminar,  for  congressional  staff  members  in  January  1992,  sought  to 
familiarize  them  with  ADR  concepts,  their  uses,  and  relevant  legislation. 
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The  Conference  plans  to  continue  into  the  coming  fiscal  year  its  extensive  implementation  efforts 
under  the  ADR  Act  and  the  Negotiated  Rulemaking  Act.  The  Conference  recently  established  a 
coordinating  conunittee  and  four  interagency  working  groups  to  help  agencies  implement  the  ADR  Act. 
The  groups  will  focus  on  ADR  training  and  education,  clearinghouse  and  outreach,  implementation 
efforts,  and  system  design.  They  are  intended  to  enable  agencies  to  undertake  ambitious,  coordinated 
efforts  to  set  up  new  dispute  resolution  programs  and  make  them  work. 

The  Conference  will  continue  to  maintain  its  Roster  of  Dispute  Resolution  Neutrals,  which 
commenced  in  1990.  The  Roster  is  a  computerized  database  of  dispute  resolution  specialists  available 
to  help  resolve  conflicts  that  arise  in  agency  programs.  To  date,  nearly  400  individuals  and 
organizations  have  asked  to  be  included  on  the  Roster  and  the  Conference  has  fielded  scores  of 
requests  from  agencies  for  names  of  specialists. 

In  1992,  Conference  staff  participated  in  agency  ADR  implementation  programs  sponsored  by  the 
FDIC,  the  Department  of  Labor,  the  Department  of  Justice,  and  the  Office  of  Personnel  Management, 
as  well  as  the  Small  Agency  Council.  In  addition  to  the  programs  just  noted.  Conference  stafT 
participated  in  and  helped  develop  numerous  other  agency  ADR  training  programs,  including  programs 
for  the  EEOC,  IRS,  NSA,  and  U.S.  Army.  It  has  recently  received  funding  through  an  interagency 
agreement  to  assist  the  Air  Force  in  developing  experiments,  training  programs,  and  written  materials 
that  will  help  the  Air  Force  implement  mediation  and  other  ADR  processes  in  contracting, 
environmental,  and  personnel  matters. 

It  is  useful  to  mention  that  the  Conference's  1992  ADR  activities  were  encouraged  in  part  by  a 
unique  set  of  private  grants  from  the  Hewlett  and  Culpeper  Foundations.  These  grants  rq)resent,  I 
believe,  an  unusual  private  commitment  of  funds  in  recognition  of  the  value  of  governmental 
promotion  of  consensual  decision  making. 
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B.  Core  Issues  of  Administrative  Procedure. 

In  1992,  the  Conference  adopted  many  recommendations  aimed  at  improving  administrative 

processes  in  government-wide  areas  as  diverse  as  attorneys  fee  litigation,  more  effective  use  of  the 

federal  administrative  judiciary,  and  the  use  of  agency  policy  statements. 
1.  Rulemaking 

Section  553(b)(A)  of  the  Administrative  Procedure  Act,  which  governs  the  rulemaking  procedures 
of  all  federal  agencies,  provides  that  the  requirements  of  notice  and  the  opportunity  for  public  comment 
on  proposed  agency  regulations  do  not  apply  to  "general  statements  of  policy,  or  rules  of  agency 
organization,  procedure,  or  practice  .  .  .  ."  The  Conference  this  past  year  crafted  recommendations 
designed  to  provide  guidance  for  agencies  on  when  they  may  or  may  not  reasonably  dispense  with 
notice-and-comment  procedures. 

Agency  Policy  Statements 

This  recommendation  concerns  agency  use  of  policy  statements,  which  include  all  substantive 
nonlegislative  rules  that  are  not  limited  to  interpreting  existing  law.  They  come  with  a  variety  of 
labels  and  include  guidances,  guidelines,  manuals,  staff  instructions,  opinion  letters,  press  releases  or 
other  informal  captions. 

The  recommendation  recognizes  that  policy  statements  that  inform  agency  staff  and  the  public 
about  agency  policy  are  beneficial  to  both.  While  they  do  not  have  the  force  of  law  (as  do  agency 
rules  issued  after  notice-and-conmient  procedures  pursuant  to  legislative  delegation),  they  nonetheless 
are  important  tools  for  guiding  administration  and  enforcement  of  agency  statutes  and  for  advising  the 
public  of  agency  policy. 

The  recommendation  addresses  a  concern,  however,  about  situations  where  agencies  issue  policy 
statements  which  they  treat,  or  which  are  reasonably  regarded  by  the  public,  as  binding  and  dispositive 
of  the  issues  they  address.  The  issuance  of  such  binding  pronouncements  as  policy  statements  does  not 
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offer  the  opportunity  for  public  comment  which  is  normally  afforded  during  the  notice-and-comment 
rulemaldng  process  for  rules  which  have  the  force  of  law. 

Recommendation  92-2  seeks  to  ensure  that  before  an  agency  promulgates  substantive  policies  that 
bind  affected  persons,  it  provides  appropriate  notice  and  opportunity  for  conunent  on  such  policies, 
and  makes  sure  that  policy  statements  are  not  treated  as  binding.  In  particular,  this  recommendation 
urges  agencies  not  to  issue  statements  of  general  applicability  that  are  intended  to  impose  binding 
substantive  standards  or  obligations  upon  affected  persons  without  using  "legislative"  rulemaking 
procedures  (normally  including  notice-and-comment).  This  recommendation  has  been  distributed 
among  the  agencies. 

Rules  of  Procedure  and  Practice 

Although  courts  have  used  a  number  of  different  tests  to  determine  whether  a  rule  was  one  of 
procedure  or  practice,  none  has  been  particularly  satisfactory.  This  recommendation  therefore  seeks  to 
provide  guidance  to  the  agencies  on  applying  the  exemption. 

Recommendation  92-1  encourages  agencies  to  use  notice-and-comment  procedures  voluntarily  in 
promulgating  rules  of  procedure  and  practice  except  in  situations  in  which  the  costs  of  such  procedures 
will  outweigh  the  benefits  of  having  public  input.  The  recommendation  also  proposes  that  a  rule 
should  be  found  to  fall  within  the  statutory  exception  for  rules  of  procedure  and  practice,  and  therefore 
exempt  from  the  §SS3  notice-and-comment  requirement,  only  when  it  both  (a)  relates  solely  to  agency 
methods  of  internal  operations  or  of  interacting  with  regulated  parties  or  the  public,  and  (b)  does  not 
(i)  significantly  affect  conduct,  activity,  or  a  substantive  interest  that  is  the  subject  of  agency 
jurisdiction,  or  (ii)  affect  the  standards  for  eligibility  for  a  government  program.  To  assist  agencies  in 
implementing  this  recommendation,  the  Conference  urges  0MB  to  refrain  from  invoking  its  review 
procedure  under  Executive  Order  12,291  with  respect  to  rules  relating  to  procedure  and  practice  that 
an  agency  voluntarily  publishes  for  comment.  This  recommendation  has  been  distributed  among  the 
agencies. 
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2.  Adjudication 

Streamlining  Attorney's  Fee  Litigation  Under  the  Equal  Access  to  Justice  Act 

Recommendation  92-S  urges  Congress  to  amend  the  Equal  Access  to  Justice  Act  to  reduce 
litigation  over  the  dollar  value  of  fee  awards,  to  encourage  settlements,  to  eliminate  litigation  on  the 
question  of  when  prevailing  parties  must  file  for  fees,  and  to  encourage  judicial  economy.  It  further 
suggests  that  Congress  amend  the  law  to  provide  fee  awards  in  individual  social  security  benefit  claims 
cases  without  regard  to  whether  the  position  of  the  United  States  was  substantially  justified  and 
consider  whether  to  extend  the  Act's  coverage  to  categories  of  agency  or  Article  I  court  adjudications 
that  are  similar  to  those  types  of  cases  now  covered  by  the  Act.  This  recommendation  has  been 
forwarded  to  the  appropriate  congressional  committees. 

The  Federal  Administrative  Judiciary 

In  one  of  its  largest  projects  in  recent  years,  the  Conference,  at  the  behest  of  the  Office  of 
Personnel  Management,  undertook  a  broad  study  of  the  federal  administrative  judiciary.  We  were 
charged  by  0PM  with  providing  "a  clear  delineation  of  the  current  'landscape'  of  administrative 
adjudication,"  including  an  "analysis  of  the  evolving  role  of  [administrative  law  judges,  or  ALJs]  and 
other  agency  adjudicators  from  1946  to  the  present." 

The  study  was  done  by  a  team  of  consultants,  headed  by  Paul  Verkuil,  former  President  of  the 
College  of  William  and  Mary  and  former  Dean  of  the  Tulane  University  Law  School.  It  considered 
the  evolution  of  the  use  of  ALJs,  differences  among  agencies  in  their  use  of  adjudicators,  the  ALJ 
selection  process,  issues  relating  to  the  scope  of  ALJ  independence,  surveys  of  adjudicator  attitudes, 
and  the  need  for  changes.  The  consultants  found  that  the  number  of  ALJs  had  leveled  off  as  agencies 
sought  to  use  non-ALJ  adjudicators  rather  than  ALJs  in  their  adjudicatory  hearings.  It  concluded  that 
agency  reluctance  to  use  AUs  stemmed  from  perceived  problems  arising  from  the  current  ALJ 
selection  process,  including  agencies'  inability  to  hire  women  and  minorities,  and  from  the  agencies' 
difficulties  in  managing  their  AUs. 
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The  Conference's  recommendations  reflect  the  Conference's  basic  view  that  the  uniformity  Aat 
derives  from  using  AUs  in  adjudicatory  hearings  should  be  encouraged.  In  order  to  foster  such 
uniformity,  the  Conference  recommended  significant  changes  in  the  way  that  AUs  are  selected,  in 
order  to  provide  agencies  a  better  opportunity  to  select  AUs  with  the  qualifications  they  require. 
Among  the  changes  recommended  are  substantial  expansion  of  the  register  of  eligible  candidates  firom 
which  an  agency  can  select  an  AU,  and  elimination  of  the  veterans'  preference  in  AU  selection.  The 
Conference  also  reconunended  that  processes  be  developed  to  allow  chief  AUs  to  review  the 
performance  of  AUs,  to  provide  a  mechanism  for  addressing  complaints  about  AU  performance,  and 
to  provide  a  forum  for  complaints  by  AUs  about  improper  interference  with  their  decisionmaking.  If 
such  recommended  changes  are  made,  the  Conference  recommends  that  Congress  be  more  amenable  to 
requiring  the  use  of  AUs  in  agency  formal  adjudications. 

C.  Agency-Specific  Projects. 

The  Conference  also  adopted  reconunendations  pertinent  to  particular  agency  programs,  including 
coordination  of  programs  for  migrant  and  seasonal  farmworkers,  administration  of  the  Office  of 
Juvenile  Justice  and  Delinquency  Prevention's  formula  grant  program,  and  administration  of 
enforcement  procedures  under  the  Fair  Housing  Aa. 

Enforcement  Procedures  Under  the  Fair  Housing  Act 

As  part  of  its  ongoing  interest  in  administrative  civil  money  penalty  programs,  the  Conference 
undertook  a  study  of  the  enforcement  program  at  the  Department  of  Housing  and  Urban  Development 
under  the  1988  amendments  to  the  Fair  Housing  Act.  In  those  amendments.  Congress  for  the  first  time 
had  authorized  an  administrative  remedy  for  housing  discrimination,  although  a  judicial  remedy  had 
existed  since  the  law's  inception.  The  study  noted  that,  despite  an  attractive  administrative  remedy, 
the  majority  of  housing  discrimination  cases  continued  to  be  litigated  in  the  courts.  The  reasons  for 
this  trend  remain  unclear. 
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In  Recommendation  92-3,  "Enforcement  Procedures  Under  the  Fair  Housing  Act,"  the  Conference 
recommends  that  HUD  increase  its  efforts  to  process  complaints  within  the  100-day  statutory  period 
and  encourage  the  use  of  alternative  dispute  resolution  in  all  suges  of  Fair  Housing  Act  cases.  It 
suggests  that  the  Department  of  Housing  and  Urban  Development  (HUD)  notify  each  complainant  of 
his  or  her  option  to  select  private  counsel  when  a  reasonable  cause  finding  is  made  and  study  why 
parties  in  cases  under  the  Fair  Housing  Act  use  the  judicial  process  rather  than  the  administrative 
adjudication  process.  It  also  urges  Congress  to  amend  the  Fair  Housing  Act  so  each  aggrieved  person 
on  whose  behalf  a  complaint  has  been  filed  is  automatically  deemed  a  party  to  a  lawsuit  or 
administrative  proceeding. 

Coordination  of  Migrant  and  Seasonal  Farmworker  Service  Programs 

Since  the  1960s,  the  federal  government  has  established  numerous  service  programs  to  help  meet 
the  needs  of  migrant  farmworkers.  The  programs  to  meet  health,  education,  housing,  job  training,  and 
other  needs  of  migrant  and  seasonal  farmworkers  (MSFWs)  have  developed  separately.  There  are 
approximately  ten  MSFW-specific  service  programs,  and  farmworkers  also  draw  on  the  assistance  of 
numerous  other  general  programs  such  as  food  stamps  or  Medicaid.  The  four  largest  federal  programs 
are  separately  administered  by  the  Department  of  Labor,  the  Department  of  Health  and  Human 
Services,  and  the  Department  of  Education.  This  division  of  responsibility  results  in  a  lack  of 
coordination  and  causes  overlap  as  well  as  gaps  in  service. 

Recommendation  92-4  urges  that  the  President  establish  by  executive  order  a  policy-level 
Interagency  Coordinating  Council  on  MSFW  programs.  This  Council  is  not  intended  to  replace,  and 
indeed  should  promote,  existing  coordination  at  the  program  staff,  state,  and  service  delivery  level. 
The  Conference  suggests  that  the  Council  be  specifically  charged  to  coordinate  and  review  MSFW 
service  programs,  giving  particular  attention  to  gaps  in  services  and  unjustified  overlap.  It  should 
encourage  public  participation  through  public  meetings,  creation  of  an  advisory  committee,  or  other 
means. 
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Implementation  of  the  Noise  Control  Aa 

In  1992,  the  committee  completed  its  examination  of  EPA's  implementation  of  the  Noise  Control 
Act  of  1972.  Since  funding  of  this  program  was  terminated  a  decade  ago,  EPA  has  retained  regulatory 
responsibilities  under  the  Act.  During  this  period,  there  has  been  no  procedure  to  reexamine  EPA's 
existing  preemptive  standards  to  take  into  account  developments  in  science  and  technology.  The 
Conference's  study  of  the  procedural  implications  of  this  situation,  undertaken  at  the  request  of  EPA 
and  conducted  by  consultants  Professor  Sidney  A.  Shapiro  and  Dr.  Alice  H.  Suter,  led  to  adoption  of 
Recommendation  92-6,  "Implementation  of  the  Noise  Control  Act." 

Reconunendation  92-6  urges  the  Environmental  Protection  Agency  (EPA)  to  analyze  the 
preemptive  effects  of  its  existing  and  pending  noise  standards  to  eliminate,  where  possible,  any 
unintended  effects.  It  suggests  Congress  review  issues  raised  by  the  analysis,  including  whether  the 
continuation  of  substantive  regulatory  requirements  without  funding,  or  EPA's  inability  to  reexamine, 
modify,  or  rescind  those  requirements,  creates  undue  procedural  burdens  upon  industry,  the  states,  and 

the  public. 

Administration  of  the  Office  of  Juvenile  Justice  and  Delinquency  Prevention 's  Formula  Grant 
Program 

In  1974,  Congress  created  the  Office  of  Juvenile  Justice  and  Delinquency  Prevention  within  the 
Department  of  Justice.  OJJDP  is  responsible  for  administering  a  program  of  formula  grants  to  local 
and  state  governments.  The  Conference,  in  response  to  a  request  from  OJJDP,  studied  the 
administration  of  the  formula  grant  program,  including  its  efforts  to  monitor  and  assist  state 
compliance  with  statutory  mandates  and  requirements.  As  part  of  this  study,  the  Conference  adopted 
Recommendation  92-8  which  addresses  issues  of:  staffing,  training,  conununication  and  consultation 
with  states,  coordination  and  collaboration  at  various  levels  of  govenunent,  and  consistency  and  clarity 
of  policy  elaboration. 
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De  Minimis  Settlements  Under  Superfund 

The  Conference's  consideration  of  procedures  for  achieving  settlements  with  de  minimis  parties  in 
EPA's  Superfund  program  resulted  in  Conference  Recommendation  92-9,  "De  Minimis  Settlements 
Under  Superfund."  Reconunendation  92-9  urges  the  EPA  to  expand  its  efforts  to  negotiate  settlements 
with  "potentially  responsible  parties"  that  have  contributed  relatively  small  amounts  of  hazardous  waste 
at  sites  covered  by  the  Superfund  program.  A  more  active  agency  role  is  recommended  and 
suggestions  are  made  for  additional  guidance  from  EPA  headquarters  to  regional  offices.  The 
recommendation  also  calls  for  establishing  a  central,  publicly  accessible  repository  of  de  minimis 
settlement  documents. 

Interagency  Projects 

The  Conference  worked  on  several  projects  at  the  request  of  other  agencies  and  funded  through 
interagency  transfers  under  the  Economy  in  Government  Act.  In  1992,  interagency  projects  included 
the  study  of  the  juvenile  justice  grant  compliance  and  monitoring  system  used  by  the  Department  of 
Justice,  Office  of  Juvenile  Justice  and  Delinquency  Programs;  the  study  of  administrative  adjudication 
funded  by  the  Office  of  Persormel  Management;  new  approaches  to  noise  control  regulation  by  the 
Environmental  Protection  Agency;  and,  at  the  express  request  of  the  National  Commission  on  Migrant 
Education,  regulatory  and  coordination  barriers  to  federal  migrant  programs.  Each  of  these  projects 
culminated  in  a  recommendation  in  1992.  The  Conference  also  studied  judicial  review  of  immigration 
cases,  supported  by  funds  from  the  Immigration  and  Naturalization  Service.  While  this  project  did  not 
culminate  in  a  recommendation,  it  did  serve  as  the  foundation  for  a  Conference  colloquy  that  brought 
greater  public  attention  to  the  issue. 

Clearinghouse.  Training,  and  Advisory  Activities 

By  statute  the  Conference  is  directed  to  "arrange  for  interchange  among  administrative  agencies  of 
information  potentially  useful  in  improving  procedure"  (5  U.S.C.  §594(2)).  Each  year  the  Conference 
serves  as  a  central  clearinghouse  for  information  on  administrative  practice  and  procedure  so  that 
agencies  can  receive  the  benefit  of  each  other's  and  the  Conference's  experience. 
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Annual  Seminar  for  Independent  Agency  Members 

A  seminar  series  for  the  Presidential  appointees  who  serve  as  members  of  independent  regulatory 
agencies,  begun  in  1988,  continues  to  permit  the  appointees  to  step  away  from  their  everyday  work  and 
address  common  problems  of  the  regulatory  process.  The  program,  offered  each  spring,  is  the  only 
effort  at  government-wide  training  for  political  appointees  regarding  the  administrative  process.  In 
conneaion  with  the  seminar,  the  Conference  has  produced  a  pamphlet  entitled  Multi-Member 
Independent  Regulatory  Agencies:  A  Preliminary  Survey  of  their  Organization.  The  pamphlet 
provides  an  introduction  to  issues  of  organization  common  to  multi-member  agencies,  such  as  the 
powers  of  the  Chairman,  quorum  requirements,  litigation  authority,  the  requirement  of  Office  of 
Management  and  Budget  (0MB)  clearance  or  the  authority  to  bypass  0MB  review  of  legislative  or 
budget  matters. 

About  SO  members  from  more  than  20  independent  boards  and  commissions  attended  the 
Conference's  fifth  annual  seminar  for  members  of  independent  regulatory  agencies.  The  topic  of 
international  regulatory  cooperation  was  addressed  by  Richard  C.  Wright,  Commercial  Counselor  of 
the  Delegation  of  the  Commission  of  the  European  Communities  to  the  United  States;  Janet  Steiger, 
Chairman  of  the  Federal  Trade  Commission;  and  Claude  E.  Barfield,  Director  of  Science  and 
Technology  Policy  for  the  American  Enterprise  Institute.  The  program  also  included  a  presentation  by 
Jane  S.  Ley,  Deputy  General  Counsel,  Office  of  Govenunent  Ethics,  on  new  ethics  laws,  including 
post-govenmient  employment  restrictions  and  rules  on  receipt  of  honoraria,  gifts  or  reimbursements. 

Council  of  Independent  Regulatory  Agencies 

The  Chairman  of  the  Conference  chairs  the  Council  of  Independent  Regulatory  Agencies  (CKA). 
CIRA  is  an  informal  organization  composed  of  the  chairs  of  the  13  major  independent  regulatory 
boards  and  commissions.  It  enables  agency  chairs  to  exchange  ideas  concerning  governmental  and 
regulatory  issues  with  select  members  of  the  executive  branch,  academics,  and  members  of  Congress. 
CIRA  met  several  times  in  1992  to  address  issues  such  as  the  regulatory  moratorium,  communication 
between  independent  agencies  and  the  White  House,  regulatory  relief  for  small  businesses,  the 
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Administrative  Conference's  recommendation  regarding  the  federal  administrative  judiciary  and  past 
recommendations  as  they  apply  to  the  independent  regulatory  agencies,  and  other  regulatory  issues. 

Seminar  for  Agency  General  Counsels 

During  FY-92,  the  Conference  initiated  a  new  seminar  series  for  agency  chief  legal  officers. 
More  than  40  department  and  agency  chief  counsels  and  general  counsels  or  their  representatives 
participated  in  the  first  in  a  series  of  quarterly  meetings.  The  June  1  opening  session  featured  Solicitor 
General  Kenneth  Starr  as  the  guest  speaker.  At  a  second  seminar  Research  Director  Jeffrey  S.  Lubbers 
and  Conference  Member  Paul  Verkuil  addressed  issues  pertaining  to  the  study  of  the  federal 
administrative  judiciary. 

Model  Rules 

Hearings  are  currently  held  before  presiding  officers  at  scores  of  federal  departments  and 
agencies.  Each  agency  has  its  own  set  of  procedure  and  practice  rules  that  cover  many  of  the  same 
procedural  areas.  To  the  extent  that  the  conduct  of  hearings  at  these  agencies  presents  similar 
problems,  it  appeared  useful  to  agency  litigators  and  presiding  officers,  as  well  as  private  practitioners 
who  litigate  before  several  agencies,  to  formulate  model  procedure  and  practice  rales  that  address 
common  procedural  problems.  Such  model  rales  and  related  commentary  could  also  be  used  by  those 
agencies  that  are  either  required  to  establish  formal  procedures  for  new  adjudicatory  programs  or 
interested  in  amending  their  existing  rales  in  selected  areas.  A  Working  Group  within  the  Office  of 
the  Chairman  has  completed  work  on  a  set  of  model  procedure  and  practice  rales  suitable  for  use  in 
formal  agency  adjudications.  They  are  intended  for  those  proceedings  that  offer  an  opportunity  for  an 
oral,  fact-fmding  hearing  before  an  agency  adjudicator,  whether  conducted  pursuant  to  the 
Administrative  Procedure  Act,  other  statutes,  or  agency  regulations  or  practice.  Public  comment  on 
the  model  rales  and  accompanying  commentary  has  been  solicited  through  a  notice  in  the  Federal 
Register  and  are  due  shortly. 
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Additional  Assistance  to  Agencies 

In  1992,  the  Conference  organized  a  seminar  on  rulemaking  procedures  for  agencies  subject  to 
Executive  Order  12,699,  Seismic  Safety  of  Federal  and  Federally  Assisted  or  Regulated  New  Building 
Construaion;  commented  on  aspects  of  a  Department  of  Health  and  Human  Services"  proposed  rule 
under  the  Orphan  Drug  Act;  commented  on  Department  of  Justice  rules  under  the  Radiation  Exposure 
Compensation  Act;  commented  on  aspects  of  a  proposed  rule  by  the  Department  of  Housing  «Sc  Urban 
Development  changing  elements  of  their  informal  rulemaking  process;  and  advised  the  Office  of  the 
Secretary  of  Education  on  procedural  issues  raised  in  appeals  from  a  state  loan  guaranty  agency's 
decision  to  disqualify  a  vocational  school  from  participation  in  student  loan  programs.  * 

Colloquia  in  1992 

The  Conference  offers  an  ongoing  colloquy  series  that  allows  for  the  presentation  and  discussion 
of  issues  in  administrative  law  and  regulatory  procedures  that  affect  administrative  agencies.  A  list  of 
the  colloquia  is  set  out  as  Appendix  E. 

Advice  and  Assistance  to  Foreign  Governments  and  Scholars 

Public  Law  102-403  amended  the  Administrative  Conference  Act  to  clarify  the  Conference's 
authority  to  respond  to  requests  from  foreign  governments  for  administrative  law  and  process  advice 
and  assistance.  Under  the  new  law.  Conference  international  advisory  activity  must  be  conducted  on  a 
reimbursable  basis  and  be  approved  by  the  Department  of  State,  the  Agency  for  International 
Development,  or  the  U.S.  Information  Agency.  The  legislation  was  sponsored  in  the  House  by 
Representative  Barney  Frank,  then  Chairman  of  the  Subconmiittee  on  Administrative  Law  and 
Governmental  Relations  of  the  House  Judiciary  Committee.  In  the  Senate  it  was  sponsored  by  Senator 
Charles  Grassley  and  co-sponsored  by  Senator  Howell  Heflin,  the  Ranking  Minority  Member  and 
Chairman,  respectively,  of  the  Subcommittee  on  Courts  and  Administrative  Practice  of  the  Senate 
Judiciary  Conmiittee. 
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The  Conference  will  conduct  its  first  overseas  initiative  pursuant  to  this  new  authority  next  month 
when  a  team  of  experts  will  present  a  week-long  seminar  on  the  American  administrative  process  in 
Kiev,  Ukraine.  Overseas  programs  are  designed  to  achieve  two  objectives.  First,  we  hope  that  they 
will'  foster  the  growth  of  deroocrative  processes  in  the  countries  of  Eastern  Europe  and  the  former 
Sovi^  Union.  Second,  they  should  familiarize  foreign  goverment  officials  and  leaders  of  the  legal 
community  with  the  American  administrative  process  as  a  means  of  fostering  inter-governmental 
cooperation.  We  are  told  by  the  Dq>artment  of  Justice,  for  example,  that  European  countries  are 
pr^ared  to  assist  in  the  enforcement  of  American  court  decrees  but  are  less  willing,  because  of  lack  of 
familiarity,  to  cooperate  with  federal  administrative  agencies  in  the  conduct  of  their  missions. 

The  Administrative  Conference's  role  as  a  central  source  of  expertise  on  administrative  process 
issues  has  resulted  in  recent  years  in  visits  to  the  Conference's  offices  by  foreign  government  officials 
who  wish  to  discuss  the  American  administrative  system.  A  list  of  recent  visits  is  included  in 
Appendix  G. 

Publicaxions 

Conference  publications  are  an  important  part  of  its  clearinghouse  function.  The  Conference 
issues  several  types  of  publications  that  benefit  government  agencies.  The  Federal  Administrative 
Procedure  Sourcebook:  Statutes  and  Related  Materials,  one  of  the  most  requested  publications,  was 
published  in  the  fall  of  1992  in  an  updated  and  revised  version.  The  Sourcebook  collects  statutory  and 
regulatory  material  frequently  used  by  agency  attorneys  and  provides  brief  analyses  of  each.  Agency 
"rider"  requests  on  the  printing  requisition  doubled  the  Conference's  order.  The  Conference 
Sourcebook:  Federal  Agency  Use  of  Alternative  Means  of  Dispute  Resolution  (1987)  continues  to  be 
available  from  the  Government  Printing  Office.  The  Conference  also  published  the  Negotiated 
Rulemaking  Sourcebook  in  1990  and  an  updated  version  of  A  Guide  to  Federal  Agency  Rulemaking  in 
1991.  Publication  of  a  pamphlet  on  agency  use  of  ombudsmen  was  completed  in  1992. 

The  Conference  also  publishes  each  year  several  newsletters  containing  information  useful  to 
agency  personnel  concerning  ongoing  research  activities  and  other  Conference  initiatives.     These 
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newsletters,  which  are  provided  to  all  members  of  the  Senior  Executive  Service  as  well  as  agency 
personnel  directly  involved  in  administrative  law  issues,  prompted  numerous  requests  for  Conference 
publications  and  research  rq>orts  relevant  to  current  agency  activity. 

In  1991,  the  Office  of  the  Chairman  updated  its  extensive  bibliography  of  administrative  law 
materials.  Almost  300  documents,  including  Conference  recommendations,  sourcebooks,  and  law 
review  articles,  were  catalogued  and  indexed  for  use  by  federal  agencies  and  the  interested  public.  The 
Conference  maintains  a  Federal  Depository  Library  that  contains  many  administrative  law  materials 
unavailable  in  less  specialized  collections,  and  continuously  responds  to  requests  for  assistance. 

Workload  and  Budgetarv  Issues 

The  Conference  expects  to  move  in  three  principal  directions  in  fiscal  1994.  First,  we  shall 
continue  our  efforts  to  implement  the  ADR  and  Negotiated  Rulemaking  statutes.  In  this  respect,  as 
required  by  statute,  we  are  beginning  to  gather  data  on  agency  implementation  that  we  will  present  to 
Congress  during  anticipated  oversight  hearings.  Second,  to  satisfy  our  statutory  mandate  "to  arrange 
for  interchange  among  administrative  agencies  of  information  potentially  usefiil  in  improving 
administrative  procedure,"  we  will  maintain  our  current  level  of  general  clearinghouse  and 
informational  activity-including  our  program  of  seminars,  coiloquia,  and  publications.  Finally,  we 
shall  attempt  to  maintain  current  levels  of  research  but,  as  I  shall  explain,  we  expect  to  do  so  largely 
with  funds  obtained  from  other  agencies  through  inter-agency  transfers. 

In  the  past  few  years,  the  Conference  workload  has  increased  substantially.  Passage  of  the 
Administrative  Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  in  1990  has  increased  the 
demands  on  Conference  staff  and  brought  about  a  considerable  shift  in  the  use  of  agency  resources  as 
agencies  seek  assistance  in  implementation.  One-third  to  one-half  of  the  Conference's  resources  are 
currently  devoted  to  ADR  activities  and  implementation  of  the  Negotiated  Rulemaking  and 
Administrative  Dispute  Resolution  Acts.  At  the  same  time,  the  number  of  requests  from  Congress,  the 
Administration,  and  the  agencies  for  Conference  assistance  in  other  areas  of  administrative  law  and 
process  remains  high.  There  remains  a  need  to  address  those  issues  that  affect  numerous  programs  and 
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agencies  throughout  the  federal  government  to  avoid  severe  cost  implications  in  later  years  due  to  lost 
efficiency,  significant  increases  in  litigation,  and  a  hodgepodge  of  procedural  entanglements. 

Historically,  the  direct  research  budget  for  new  contracts  has  been  approximately  20  percent  of  the 
total  Conference  appropriation,  allowing  10-12  new  projects  per  year.  In  some  recent  years,  however, 
most  new  research  has  been  funded  from  inter-agency  money.  Although  we  shall  continue  some 
current  projects  with  fiinds  under  our  general  appropriation,  new  projects  are  likely  to  be  funded 
essentially  with  inter-agency  transfer  fiinds  in  fiscal  year  1994.  While  studies  of  particular  agency 
programs  funded  by  inter-agency  transfers  are  obviously  of  importance  to  these  agencies,  such  studies 
may  not  address  the  many  cross-cutting  administrative  and  procedural  issues  affecting  a  number  of 
agencies,  but  which  may  not  be  a  priority  to  any  one  agency.  And,  as  I  have  noted  earlier,  the 
Conference  traditionally  devotes  a  significant  portion  of  its  annual  research  budget  to  these  important 
cross-cutting  issues.  If  the  Conference  is  to  continue  to  address  such  matters,  it  is  vital  that  a  quality 
independent  research  program  be  maintained  in  the  long  term. 

Future  Conference  research  to  be  initiated  in  FY-93,  but  which  is  most  likely  to  be  considered  by 
committees  in  FY-94-95,  will  continue  to  be  organized  into  two  broad  categories:  research  related  to 
an  in-depth  study  of  an  issue  in  a  single  agency  and  research  addressed  to  broader  issues  common  to 
many  agencies.  In  furtherance  of  this  approach,  the  Council  has  approved  a  number  of  additional 
topics  that  will  occupy  the  Conference  for  several  years.  (See  Appendix  F)  We  plan  to  initiate  work 
on  five  or  six  of  these  new  projects  with  FY-93  fiinds  and  carry  those  projects  over  into  FY-94.  These 
project  ideas  include  areas  as  diverse  as  implementation  of  the  Americans  with  Disabilities  Act, 
employer  sanctions  and  anti-discrimination  adjudications  under  the  1986  Immigration  Reform  and 
Control  Act,  an  examination  of  multi-member  agencies  and  the  need  for  improved  collegiality  and 
other  operational  improvements,  and  the  intersection  of  FOIA  requirements  with  court  settlement 
documents.  The  Conference  has  also  begun  a  major  initiative,  which  will  likely  continue  into  fiscal 
year  1994,  to  study  impediments  to  agency  rulemaking  and  hopes  to  adopt  recommendations  on  how  to 
expedite  and  otherwise  improve  agency  rulemaking  processes. 
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Several  additional  projects  from  the  Council's  approved  list  may  also  be  possible  if  the  affected 
agencies  are  willing  to  support  Conference  studies  under  the  Economy  in  Government  Act.  These 
include  an  examination  of  adjudication  procedures  in  industrial  security  clearance  review  cases  and  a 
study  of  AU  subpoena  power. 

As  in  the  past,  the  Conference  stands  ready  to  tailor  its  research  agenda  to  the  express  direction  of 
Congress  or  the  Administration. 

Clearinghouse  Activities  in  the  Coming  Year 

In  the  coming  year,  the  Administrative  Conference  will  continue  its  full  range  of  clearinghouse 
activites,  according  priority  attention  to  working  with  federal  agencies  to  improve  use  of  ADR 
processes.  Several  roundtables  for  issues  in  alternative  dispute  resolution  will  be  held  in  1994  and  the 
computerized  database  containing  the  agency's  roster  of  dispute  resolution  neutrals  will  be  maintained. 
The  Conference  will  also  continue  its  annual  seminars  for  legislative  staff  and  regulatory 
commissioners,  the  CIRA  breakfast  program,  and  quarterly  meetings  of  agency  chief  legal  officers.  It 
is  expected  that  the  Conference  will  present  at  least  three  colloquies  on  timely  topics  in  the  coming 
year. 

In  the  late  1970s,  the  Conference  gathered  and  published  statistical  reports  on  administrative 
hearings  under  the  Uniform  Caseload  Accounting  System.  This  was  discontinued  for  budgetary 
reasons.  The  recent  report  of  the  Special  Committee  on  the  Future  of  the  Conference  strongly  urges 
the  gathering  of  this  data  because  of  its  substantial  value  to  those  anempting  to  study  results  of  reform 
efforts.  Recently,  the  government  has  suffered  from  a  lack  of  defmitive  statistical  data,  hindering  its 
efforts  to  thoroughly  analyze  positions  taken  on  the  AU  Corps  bill,  the  Fair  Housing  Aa,  legislation 
affecting  Social  Security  and  Veterans  Department  benefit  claims  procedures,  or  on  myriad  legislation 
debating  the  pros  and  cons  of  new  independent  commissions.  This  statistical  research  effort  would 
cost  between  $100,000  and  $150,000  annually  to  resume.  To  better  define  the  scope  of  this  problem 
the  Conference  will  explore  ways  to  revive  the  statistics-gathering  function  through  multi-agency 


197 


PAGE  26 

activities  and  will  continue  to  ask  for  agency  support  through  SES  details  to  explore  the  feasibility  of  a 
more  limited  effort  in  this  area. 

General  Administration 

Health  unit  costs  are  projected  to  increase  11  percent  each  year  for  the  next  few  years.  In 
addition,  the  Conference  has  been  advised  by  the  General  Services  Administration  that  it  will  have  a 
$4,500  increase  in  facility  rent  in  FY-94;  the  Conference  had  a  $7,300  rent  increase  in  FY-92. 

•1 
The  Conference  is  required  by  the  Metric  Conversion  Act  of  1975    and  by  Executive  Order 

12770    to  use  the  metric  system  for  procurement  contracts,  grants,  and  other  business-related  activities 

by  the  end  of  fiscal  year  1992.    It  is  also  required  to  submit  an  annual  repon  to  the  Secretary  of 

Commerce  and  to  Congress  on  the  Conference's  efforts  to  comply  with  metric  conversion.  This  report 

is  included  as  Appendix  I.    The  Conference  will  continue  to  implement  metric  conversion  in  FY-94 

and  anticipates  no  notable  expenses  connected  with  this  endeavor. 

Personnel  Compensation  and  Benefits 

The  Conference  has  been  experiencing  a  substantial  increase  in  benefits  charges  associated  with 
personnel  payroll.  When  the  Conference's  reauthorization  bill  passed  Congress  in  1990,  projected 
budget  costs  assumed  civilian  personnel  benefits  would  approximate  historical  levels  at  13  percent  of 
personnel  compensation.  Based  on  those  projections,  the  Conference's  share  of  FY-94  benefits  would 
have  been  under  $200,000.  Benefits  payments  are  now  projected  to  be  $291,206,  or  nearly  $100,000 
more  than  anticipated  4  years  ago.  This  increase  is  primarily  associated  with  the  higher  costs  to  the 
Conference  attributable  to  FERS  and  the  associated  thrift  savings  matching  program.  Employee 
benefits  for  the  Civil  Service  Retirement  System  require  from  8-15  percent  of  salary  from  our 
appropriation  while  benefits  for  the  FERS  plan  employees  range  from  21-34  percent  of  salary.    Thus, 


^S  U.S.C.  S20S  et.  leq.,  as  amended  by  lection  S164  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988,  Pub.  Law. 
100-418  (1988). 

*56  Fed.  Reg.  35801.  July  25,  1991. 
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the  entire  increase  authorized  for  FY-94  will  be  insufficient  to  cover  projected  increases  in  mandatory 
employee  salary  and  benefit  costs. 

Research  and  Recommendations 

Work  on  Conference  formal  recommendations  includes  three  primary  costs:  1)  the  payment  of  the 
researcher,  2)  travel  costs  for  researchers  during  the  project's  development  and  consideration,  and  3) 
support  costs  at  the  researcher's  institution  which  cannot  be  performed  by  Conference  staff.  Some  new 
research  may  be  initiated  in  FY-94  if  the  Conference  continues  to  receive  interagency  transfers  as  in 
the  past.  Because  of  a  change  in  the  Conference's  enabling  legislation  enacted  by  Congress  in  1990, 
the  Conference  may  now  retain  interagency  funds  not  expended  in  a  given  year  until  they  are  expended 
on  the  designated  projects.  This  has  permitted  us  to  utilize  these  funds  more  efficiently. 

Conclusion 

I  am  aware  that  we  continue  to  live  in  a  period  of  fiscal  restraint  and  there  is  a  need  to  devote 
additional  attention  to  a  reduction  of  the  budget  deficit.  Fiscal  restraint  and  the  need  for  efficiency 
make  this  the  precise  time  to  strengthen  the  Conference's  efforts  to  streamline  the  administrative 
process.  For  a  very  modest  cost,  the  United  States  receives  tremendous  value  in  the  form  of 
volunteered  expertise  from  Conference  members.  The  Conference's  work  often  results  in  considerable 
savings  to  the  government  and  to  the  citizens  who  seek  to  use  the  administrative  processes  in  their 
dealings  with  government.  Our  clearinghouse  activities  in  general,  and  our  implementation  of  recently 
passed  statutes  in  particular,  save  the  other  agencies  of  government  countless  hours  and  considerable 
expense  because  they  can  rely  on  the  Conference's  work.  Such  efficiencies  can  be  obtained  without 
abandoning  the  federal  govenunent's  historic,  45  year  effort  to  make  the  manner  in  which  it  deals  with 
its  citizens  more  equitable. 
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I.  SUMMARY  nCURES 


Dollar  Amounts 

1992  appropriation 

1993  appropriation 

1994  request 


$2,227,000* 

$2,314,000 

$2,314,000 


Appropriation  Language 

For  necessary  expenses  of  the  Administrative  Conference  of  the  United  States,  established  by  the 
Administrative  Conference  Act,  as  ammded  (5  U.S.C.  571  et  seq.)  and  not  to  exceed  $1,500  for  official 
rec^tion  and  rq>resentation  expoises;  ($2,314,000]  $2.314.000. 

Estimates  of  Programmatic  Application  of  Funds 

(in  thousands  of  dollars) 


Actual 
1992 

Est'd 
1993 

Est'd 
1994 

General  Administration 

479 

459 

434 

Personnel  Con^jensation 
and  Benefits 

1,501 

1,722 

1.756 

Formal  Recommendations 
(Research;  reports) 

158 

73 

69 

Implementation  and  Advisory 
(Agency  assistance) 

40 

40 

35 

Clearinghouse 
(Information  interchange) 

44 

20 

20 

Direct  Program 
Reimbursable  Program 

2.222 
109 

2,314 
150 

2,314 
SO 

Budget  Authority  (gross) 

2,331 

2,464 

2,364 

Appropriation 
Spending  authority  from 
Offsetting  Collections 

2,222 
109 

2^14 
150 

2^14 
50 

Total  obligations 

Obligated  balance,  start  of  year 

ObUgated  balance,  end  of  year 

2,331 
732 
-709 

2,464 
709 
-714 

2,364 
714 
-714 

Outlays  (gross) 

Budget  Authority  (net) 

Deduction  for  offsetting  collections: 

Outlays  (net) 

Personnel  Resources-1'  ll<^ 

2,354 

2,222 

-109 

2,245 

2,459 

2,314 

-150 

2,309 

2,364 

2,314 

-50 

2,314 

1992  Actual 

1993  EstimaU 

: 

1994  Estimate 

24 


24 


24 


Original  appropriation  of  $2,227,000  was  reduced  $5,000  pursuant  to  P.L.  104-141  §523A. 
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n.  DESCRIFnON  OF  THE  AGENCY 


A.  Statutory  Mission 

The  Administrative  Conference  of  the  United  States  is  a  permanent  agency  consisting  of  101 
members  who  are  federal  agency  heads,  the  government's  top  legal  officers,  leading  academics  in  the 
field  of  administrative  law,  and  experts  from  private  life  who  are  knowledgeable  about  governmental 
processes.  The  agency  advises  and  makes  recommendations  to  cabinet  departments  and  administrative 
agencies,  the  President,  the  Congress  and  Judicial  Conference  of  the  United  States  on  ways  to  improve 
the  fairness  and  efficiency  of  administrative  procedures  used  by  federal  agencies.  These  procedures 
include  those  used  to  condua  adjudications,  rulemakings  and  other  agency  activities.  In  addition,  the 
Conference  advises  on  matters  of  administrative  law  relating  to  judicial  review  of  agency  decisions. 
The  Conference  also  works  informally  with  agencies  to  improve  their  administrative  procedures.  It 
fields  hundreds  of  questions  from  agency  personnel  concerning  administrative  process  each  year  and 
devises  model  rules  such  as  those  for  agency  implementation  of  the  Equal  Access  to  Justice  Act.  It 
collects  and  synthesizes  materials  like  the  Agency  Guide  to  Rulemaking  (Published  in  FY-91),  the 
Sourcebook  on  Federal  Administrative  Procedure  (currently  being  printed),  the  Sourcebook  on  Federal 
Agency  Use  of  Alternative  Dispute  Resolution  (last  issued  in  1987,  being  considered  for  revision  in  FY- 
95),  the  Sourcebook  on  Negotiated  Rulemaking  (1989),  Multi-Member  Independent  Regulatory 
Agencies:  A  Preliminary  Survey  of  Their  Organization  (revised  in  1991)  and  other  administrative  law 
reference  materials.  Workshops  and  seminars  on  key  topics  of  current  concern  in  administrative  law 
and  governmental  processes  are  regularly  conducted.  This  saves  agencies  firom  expending  resources 
ind^endently  to  accomplish  similar  tasks  and  provides  a  mechanism  for  ensuring  consistency  from 
agency  to  agency  in  procedural  matters  affecting  the  public. 

B.  Members  AND  Staff 

The  Administrative  Conference  of  the  United  States  is  headed  by  a  Chairman  who  is  an  advice- 
and -consent  Level  II  appointee  with  a  term  of  five  years.  On  December  23,  1992,  the  President 
nominated  Brian  C.  Griffin  of  Oklahoma  to  a  five  year  term  as  Chairman.  Mr.  Griffin  formerly  was 
Deputy  Assistant  Attorney  General  with  the  Tax  Division  at  the  Department  of  Justice.  The  Chairman 
acts  as  the  chief  executive  of  the  Conference,  presiding  over  its  meetings.  He  also  heads  the  Office  of 
the  Chairman  which  consists  of  22  full-time  permanent,  and  two  part-time  permanent,  and  one  full-time 
temporary  positions. 

The  Administrative  Conference's  overall  direction  is  reviewed  by  a  ten-member  Presidentially 
appointed  Council,  half  of  whose  members  have  traditionally  been  from  the  Executive  branch,  and  the 
other  half  from  outside  the  government.  Current  members  of  the  Council  are:  Susan  Au  Allen,  Paul 
Shearman  Allen  &  Associates;  Richard  Breeden,  Chairman  of  the  Securities  and  Exchange 
Commission;  Constance  Homer,  Director  of  White  House  Personnel;  Walter  Gellhom,  Professor 
Emeritus,  Columbia  University;  C.  Boyden  Gray,  former  Counsel  to  the  President;  William  R.  Neale, 
Krieg  DeVault  Alexander  &  C^ehart,  Indianapolis,  Indiana;  and  Paul  Vander  Myde,  Vice  President 
for  Corporate  Affairs,  VSE  Corporation.  There  are  four  vacancies. 

Other  than  the  Council,  the  membership  of  the  Administrative  Conference  is  divided  into  two 
categories:    government  and  "public"  or  non-governmental.    There  are  50  government  members,  all 
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from  the  Executive  Branch.  These  members  are  either  the  head  of  the  department  or  agency  or  an 
individual  designated  by  the  head.  Typically,  the  member  designated  is  the  General  Counsel  or  a 
legally  trained  Commissioner.  Members  do  not  have  to  be  lawyers,  however,  and  some  are  not.  The 
40  public  members  are  appointed  by  the  Chairman,  with  the  approval  of  the  Council,  for  terms  of  two 
years.  The  listing  of  both  government  and  public  members,  current  as  of  February  13,  1992,  is 
attached  to  this  budget  submission  (Tab  A). 

Because  of  the  prestige  of  serving  on  the  Administrative  Conference,  the  government  receives, 
free  of  charge  (except  for  travel  expenses  for  out-of-town  members)  the  services  of  both  its  government 
and  public  participants  -  individuals  with  an  impressive  array  of  accomplishments  and  experiences 
who  donate  hundreds  of  hours  of  service. 

C.  Formal  RECOMNfENDATiONs 

The  Administrative  Conference  has  three  principal  statutory  duties,  the  first  of  which  is  to  "study 
the  efficiency,  adequacy,  and  fairness  of  the  administrative  procedure  used  by  administrative  agencies 
...  and  make  recommendations  to  administrative  agencies  ...  the  President,  Congress,  or  the  Judicial 
Conference  of  the  United  States  ...  ."  [5  U.S.C.  §574(1)]  Formal  Recommendations  of  the 
Administrative  Conference  are  the  result  of  a  relatively  unique  deliberative  process  that  begins  with  the 
decision  by  the  Chairman,  with  the  approval  of  the  Council,  to  pursue  a  particular  research  topic.  The 
Chairman's  decision  is  frequently  based  on  informal  expressions  of  interest  in  a  problem  by  a  member 
of  the  Conference,  a  Congressional  committee  or  a  member  of  Congress,  an  Executive  Branch  official 
or  an  interested  citizen.  The  topics  are  usually  narrow  and  precise—as  can  be  seen  from  the  list  of  past 
Recommendations.   [1  C.F.R.  Part  305  see  Tab  B.] 

When  a  topic  has  been  defined,  the  staff  of  the  Office  of  the  Chairman  finds  a  consultant-typically 
a  law  professor  who  already  has  specialized  knowledge  about  the  particular  subject.  The  consultant 
will  interview  agency  officials,  review  the  literature,  and  write  a  100  to  200  page  report  on  the 
problem.  The  consultant  works  closely  with  the  Office  of  the  Chairman  and  the  members  of  the 
appropriate  Conference  committee  throughout  this  process.  The  Office  normally  obtains  the  services 
of  highly  qualified  consultants  at  below-market  rates  due  to  the  prestige  of  working  with  the 
Conference. 

The  draft  report  is  reviewed  by  a  Conference  committee  (all  members  serve  on  one  of  the  six 
conmiittees).  If  the  committee  believes  it  is  warranted,  it  develops  one  or  more  proposed 
Recommendations  assisted  by  public  participation  and  comment.  The  Council  reviews 
Recommendations  proposed  by  committees  and,  if  it  believes  the  proposals  have  received  sufficient 
attention,  places  them  on  the  agenda  of  the  next  general  meeting  of  the  whole  Conference  -  or  Plenary 
Session. 

At  the  Plenary  Session,  proposed  Reconmiendations  submitted  by  the  Council  are  thoroughly 
debated  by  the  members.  Often  Recommendations  are  amended  and  occasionally  they  are  referred 
back  to  committee  or  voted  down.  If  a  Recommendation  is  adopted,  it  is  published  in  the  Federal 
Register  and  is  sent  to  the  agencies  or  to  the  Congress,  as  appropriate.  The  Recommendations  of  the 
Conference  are  codified  in  the  Code  of  Federal  Regulations.   [1  C.F.R.  Part  305] 

This  extensive  deliberation  and  review  ensures  that  the  resulting  Recommendation  reflects  the 
maximum  possible  consensus  among  knowledgeable  persons  of  varied  perspectives.  The 
Recommendations  resulting  from  this  consensual  process  provide  departments  and  agencies  with  a 
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procedural  approach  to  complex  and  controversial  problems  which  is  much  more  likely  to  succeed  by 
gaining  public  acceptance  and  withstanding  judicial  challenge  than  single-source  proposals. 

The  Chairman  on  occasion  receives  official  requests  from  agencies,  the  President's  Domestic 
Policy  Council  or  committees  or  members  of  Congress  to  develop  a  Recommendation  in  a  particular 
area.  Recent  examples  were  a  Congressionally  direaed  study  of  the  Federal  Aviation  Administration's 
civil  money  penalty  program,  a  request  from  the  Domestic  Policy  Council  on  federal  personnel  appeal 
procedures,  and  a  request  from  the  Office  of  Personnel  Management  on  the  federal  administrative  law 
judge  program.  Several  federal  agencies  transferred  funds  to  the  Conference  in  FY-91-92  in  order  to 
obtain  Conference  expertise  and  assistance  for  specific  projects  involving  administrative  processes. 

D.  Implementation  AND  Advisory  Activities 

The  Administrative  Conference's  second  statutory  duty  is  to  "arrange  for  interchange  among 
administrative  agencies  of  information  potentially  useful  in  improving  administrative  procedure." 
[5  U.S.C.  §  574(2)]  The  Conference  accomplishes  this  task  in  two  basic  ways:  1)  initiating  exchanges 
with  agencies  to  seek  their  cooperation  in  implementing  Conference  Recommendations  and 
2)  responding  to  agency  requests  for  advice  and  assistance. 

Implementing  Conference  Recommendations  is  an  important  part  of  the  activities  of  the  staff  of  the 
Office  of  the  Chairman.  The  Office  maintains  a  separate  file  on  each  past  Recommendation. 
Information  received  from  all  agencies  and  other  sources  concerned  with  implementing  a  particular 
Recommendation  is  documented  in  that  file.  Because  the  Conference  has  no  regulatory  authority  to 
implement  its  Recommendations,  it  tries  to  stay  abreast  of  current  developments  in  one  or  more 
departments  or  agencies,  or  Congressional  committees,  that  may  relate  to  a  problem  addressed  by  a 
Conference  Recommendation.  The  relevant  body  will  be  informed  of  the  Conference  Recommendation 
and  Conference  assistance  will  be  offered.  This  includes  the  preparation  of  testimony,  the  submission 
of  written  comments  on  agency  rule  proposals,  or  the  development  of  training  for  applicable  audiences 
interested  in  implementation. 

The  Office  of  the  Chairman  also  receives  requests  from  departments.  Office  of  Management  and 
Budget  (0MB),  agencies,  members  of  the  judiciary  and  Congressional  committees  for  its  views  on 
procedural  matters  or  administrative  matters  in  areas  in  which  the  Conference  has  not  adopted  a  formal 
Reconunendation.  In  such  situations,  the  Chairman  or  staff  of  the  Office  of  the  Chairman  will  provide 
information  based  on  their  own  expertise  and/or  on  research  reports  contained  in  the  Conference 
library.  In  some  cases  studies  may  be  initiated  to  address  the  area  if  it  appears  to  have  broad 
application  throughout  the  govenunent  or  if  the  requesting  body  wishes  to  have  Conference  assistance 
under  the  Economy  in  Government  Act. 

Another  means  for  providing  advice  and  assistance  to  agencies  is  the  Council  of  Independent 
Regulatory  Agencies,  created  in  April  of  1982  at  a  meeting  with  the  President.  This  informal  group  of 
agency  heads  is  convened  by  the  Chairman  of  the  Conference  to  discuss  matters  of  interest  to  over  a 
dozen  chairmen  of  the  principal  regulatory  agencies  who  are  its  members.  The  Conference  provides  a 
means  by  which  communication  can  be  shared  between  the  White  House  and  the  agencies  while 
respecting  their  independence.  During  FY-92  the  Conference  established  a  companion  group  of 
department  and  agency  chief  legal  officers  which  meets  quarterly. 

The  Conference  organizes  and  conducts  colloquies  to  help  carry  out  its  mandate  "to  provide 
suitable  arrangements  through  which  federal  agencies,  assisted  by  outside  experts,  may  cooperatively 


206 


PAGES 


Study  mutual  problems...."  (5  U.S.C.  §571)  In  FY-92  the  Conference  was  able  to  conduct  six  of  these 
popular  and  successful  colloquies  and  symposiums.  The  Conference  also  annually  holds  an  all-day 
seminar  on  current  issues  in  the  administrative  process  for  members  of  independent  regulatory  agencies 
and  a  program  for  legislative  staff  who  draft  legislation  dealing  with  administrative  procedure  and 
process. 

The  Office  of  the  Chairman  also  hosts  various  individuals  and  groups  from  foreign  governments 
who  are  interested  in  questions  of  governmental  process  and  in  the  work  of  the  Conference.  During 
the  past  twelve  months,  Conference  personnel  have  worked  with  officials  from  numerous  countries 
including  Australia,  Bulgaria,  Canada,  China,  Great  Britain,  Israel,  Russia,  South  Africa,  and  Ukraine. 
Active  assistance  continues  to  be  given  to  the  State  Department,  the  Justice  Department,  and  the 
Agency  for  International  Development  (AID)  concerning  administrative  reform  in  eastern  European 
countries. 

E.  Clearinghouse  Activities 

The  third  duty  assigned  to  the  Administrative  Conference  is  to  "collect  information  and  statistics 
from  administrative  agencies  and  publish  such  reports  as  it  considers  usefiil  for  evaluating  and 
improving  administrative  procedure."  [5  U.S.C.  §574(3)]  The  Conference  collects  and  maintains 
statistics  on  agency  formal  adjudications,  awards  under  the  Equal  Access  to  Justice  Act,  and  other 
administrative  issues  of  broad  concern  within  administrative  agencies.  It  also  publishes  books  on  a 
regular  schedule  that  contain  materials  useful  to  the  administrative  conmiunity  at  large.  In  addition  the 
Office  of  the  Chairman  maintains  a  library  that  not  only  includes  Conference  publications  and  the 
archived  records  of  past  Conference  research  projects  but  also  an  excellent  collection  of  materials  on 
administrative  law  subjects.  The  collection  is  frequently  used  by  personnel  from  other  federal  agencies 
who  need  information  on  the  Administrative  Procedure  Act,  the  Freedom  of  Information  Act,  the 
Privacy  Act,  or  other  legal  material  relating  to  administrative  law.  The  library  is  a  Federal  Depository 
Library  and  is  open  to  the  public. 
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III.  FY-94  BUDGET  CHANGES  REQUESTED  BY  FUNCTION 

1994  Request  (Description  of  Changes) 

The  Administrative  Conference  requests  $2,314,000  for  its  Fiscal  Year  1994  budget.  This  request 
is  the  same  as  the  FY-93  Conference  budget.  This  is  within  the  ceiling  authorized  for  FY-94  in  the 
last  year  of  the  Conference's  four  year  authorization  cycle.  Unfortunately,  the  increase  is  insufficient 
to  continue  Conference  programs  at  the  FY-93  level  and  will  not  allow  the  Conference  to  pursue  its 
five-year  strategic  planning  objectives  to:  1)  return  the  research  budget  to  historical  levels;  2) 
regularize  Conference  publications  on  a  multi-year  schedule;  and  3)  develop  a  methodology  for 
systematically  collecting  adjudication  data  from  the  agencies  to  form  a  basis  for  sound  government- 
wide  analysis  and  planning.  In  fact,  the  requested  amount  will  be  insufficient  to  allow  the  initiation  of 
new  research  funded  by  the  appropriation  or  to  schedule  revision  of  a  Conference  publication.  Nor 
will  it  permit  the  Conference  to  systematically  collect  adjudication  data  which  has  not  been  done  for 
nearly  a  decade. 

In  the  past  few  years,  the  Conference  workload  has  substantially  increased.  The  number  of 
requests  from  Congress,  the  Administration,  and  the  agencies  for  Conference  assistance  has  continued 
to  increase.  There  is  a  growing  backlog  of  issues  on  which  research  and  committee  consideration  is 
required.  In  addition,  the  recent  passage  of  two  major  bills,  the  Administrative  Dispute  Resolution  Act 
[Pub.  L.  101-552  (November  15.  1990)]  and  the  Negotiated  Rulemaking  Act  [Pub.  L.  101-648 
(November  29,  1990)],  has  increased  the  demands  on  Conference  staff  as  more  agencies  seek  assistance 
in  implementation.  Failure  to  address  these  issues  which  affect  numerous  programs  and  agencies 
throughout  the  federal  government  will  have  severe  cost  implications  in  later  years  due  to  lost 
efficiency,  significant  increases  in  litigation,  and  a  hodgepodge  of  procedural  entanglements. 

A.  General  ADMI^asTRATION 

The  Conference  has  been  notified  of  increases  in  rent  and  support  contracts  that  would  require 
$494,000  to  maintain  same  services.  The  FY-94  request  is  for  $434,000,  $25,000  less  than  FY-93. 
This  area  includes  facility  rent,  staff  travel,  communications,  equipment  purchase  and  maintenance, 
interagency  agreements  to  provide  support  services,  some  small  purchase  and  service  contracts,  office 
supplies,  and  library  acquisitions.  The  Conference  has  been  notified  of  increases  associated  with 
interagency  agreements  to  provide  services  to  the  Conference  and  increased  postage  costs  that  have 
been  clearly  identified.  The  Conference  has  been  advised  by  the  General  Services  Administration  that 
it  projects  a  $4,500  increase  in  facility  rent  in  FY-94.  Telecommunications  efficiencies  realized  in  FY- 
93  will  be  stabilized  in  FY-94. 

Due  to  the  increases  projected  in  personnel  compensation,  however,  a  number  of  services 
important  to  the  Conference's  mission  are  being  cut  in  order  to  reduce  the  expense  in  this  category. 
Computerized  legal  research  will  be  eliminated  during  the  year,  saving  $15,000.  Funds  set  aside  for 
space  for  colloquies  have  been  eliminated  saving  $2,000.  Staff  training  funds  are  deleted  saving 
$6,000.  Office  supplies  and  library  acquisitions  are  cut  $10,000.  Equipment  replacement  costs  have 
been  cut  $15,000.  Contracts  for  accounting  support  and  miscellaneous  purchase  orders  are  cut  $2,000. 
Scheduled  equipment  replacement  will  be  deferred,  saving  $7,(X)0. 
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B.  PERSOf«fNEL  Compensation  and  Benefits  -$1,756,389 

A  two  per  cent  increase  is  requested  for  Personnel  Compensation  and  Benefits  for  FY-94.  In 
recent  years  the  Conference  has  had  24  FTE  and  no  attrition.  For  FY-94,  the  projected  increases  in 
personnel  and  benefits  will  be  over  $34,000  above  the  costs  for  the  same  services  in  FY-93  assuming 
no  pay  increase  is  awarded  federal  employees.  The  amount  reflects  scheduled  increases  in  grade  or 
within  grade  but  does  not  include  cost  of  living  increases.  This  amount  does  not  include  changes  in 
benefits  that  may  result  from  changes  in  employee  thrift  savings  plans  or  changes  in  the  retirement 
plans  in  which  particular  employees  may  be  enrolled.  Nor  does  it  include  sufficient  funds  to  cover 
increases  that  may  be  necessary  if  the  Washington  mettopolitan  area  were  designated  by  the  Office  of 
Personnel  Management  (0PM)  for  differential  pay.  Cost  increases  beyond  the  request  that  are  actually 
experienced  in  FY-94  will  be  absorbed  by  shifting  funds  from  the  discretionary  program  areas. 

The  Conference  has  been  experiencing  a  substantial  increase  in  benefits  charges  associated  with 
personnel  payroll.  When  the  Conference's  reauthorization  bill  passed  Congress  in  1990,  projected 
budget  costs  assumed  civilian  personnel  benefits  would  approximate  historical  levels  at  13  per  cent  of 
personnel  compensation.  Based  on  those  projections  the  Conference's  share  of  FY-94  benefits  would 
have  been  under  $200,000.  Benefits  payments  are  now  projected  to  be  $278,515,  or  nearly  $79,000 
more  than  anticipated  4  years  ago.  This  increase  is  primarily  associated  with  the  higher  costs  to  the 
Conference  atuibutable  to  FERS  and  the  associated  thrift  savings  matching  program.  Employee 
benefits  for  the  Civil  Service  Retirement  System  require  from  8-15  per  cent  of  salary  from  our 
appropriation  while  benefits  for  the  FERS  plan  employees  range  from  21-34  per  cent  of  salary. 

C.  Research  AND  Recommendations 

Work  on  Conference  formal  Recommendations  includes  three  primary  costs:  1)  the  payment  of 
the  researcher,  2)  travel  costs  for  researchers  and  out-of-town  committee  members  during  the  project's 
development  and  consideration,  and  3)  support  costs  not  performed  by  Conference  staff  including 
clerical,  reproduction,  and  distribution  directly  associated  with  the  consultant's  work.  The 
Conference's  request  includes  $69,200  for  these  latter  two  activities  in  FY-94.  The  request  does  not 
include  any  funds  to  award  new  research  contracts  during  the  year.  The  amount  requested  is  that 
necessary  to  support  the  associated  travel  expenses  and  support  costs  for  ongoing  research  funded  in 
prior  years.  Some  new  research  may  be  initiated  in  FY-94  if  the  Conference  continues  to  receive 
interagency  transfers  as  in  the  past.  Historically,  the  direct  research  budget  for  new  contracts  has  been 
approximately  20  per  cent  of  the  total  Conference  appropriation  allowing  10-12  new  projects  per  year. 
There  have  been  a  few  past  years,  however,  where  all  new  research  was  funded  from  interagency 
money.  While  interagency  funded  studies  can  be  of  importance  to  other  agencies,  frequently  they  are 
of  significance  primarily  to  the  agency  ftinding  the  study.  As  a  consequence,  the  number  of 
administrative  and  procedural  issues  affecting  numerous  agencies  but  not  of  critical  importance  to  any 
one  agency  has  been  growing.  If  the  Conference  is  to  address  such  matters,  it  is  vital  that  a  quality 
independent  research  program  be  maintained. 

D.  Implementation  and  Advisory  Activities 

The  Conference's  Implemenution  and  Advisory  program  provides  assistance  requested  by 
agencies  during  the  year  particularly  for  smaller  agencies  who  do  not  have  funds  to  provide  under  the 
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Economy  in  Government  Act  to  reimburse  Conference  expense.  Included  in  this  area  are  costs  for 
printing  (not  including  postage  and  mailing)  the  annual  rq)ort,  publication  in  the  Federal  Register,  the 
Code  of  Federal  Regulations,  newsletter  printing,  and  seminars  and  colloquies.  The  FY-94  request 
reduces  funds  requested  for  these  activities  approximately  $5,000  for  a  request  of  $34,900.  Federal 
Register  costs  will  be  reduced  due  to  the  fewer  number  of  projects  projected  for  work  during  the  year 
and  some  expected  savings  associated  with  using  electronic  text.  While  increased  demands  for 
Confo-ence  assistance  with  Alternative  Dispute  Resolution  initiatives  continue  to  be  experienced,  no 
funds  are  requested  beyond  basic  personnel  and  agencies  will  be  asked  to  support  such  requests  with 
funding.  CFR  publication  costs  will  be  slightly  higher  because  each  year's  Recommendations  increase 
die  number  of  pages  required  in  the  Code  of  Federal  Regulations.  The  Conference's  newsletter 
(18,000  copies)  has  been  distributed  to  senior  government  officials  three  times  a  year.  The  printing 
costs  for  three  issues  are  ^proximately  $5,300.  One  issue  will  be  cut  to  save  printing  and  postage 
costs. 

E.  Clearinghouse  AcTTviTiES 

The  Conference's  Clearinghouse  activities  include  printing  and  photography  for  the  Conference's 
routine  activities  such  as  announcements,  notebooks  and  curriculum  materials,  graphics,  fliers,  or 
video  supplies  for  committee  meetings,  plenary  sessions,  seminars  or  training  programs.  In  addition 
die  costs  of  the  Conference's  major  publications  are  provided  in  this  area.  Funding  for  these  activities 
needs  to  be  improved.  Starting  in  FY-91  the  budget  has  enabled  the  Conference  to  plan  for  a 
regularized  publication  schedule  for  some  of  the  materials  agencies  find  most  useful.  Consequently,  a 
major  revision  of  the  Sourcebook  on  Administrative  Procedure  was  completed  in  FY-92  and 
The  Manual  for  Administrative  Law  Judges  is  scheduled  for  issuance  in  FY-93.  Several  other 
publications  are  still  in  demand  and  the  Conference  needs  fimds  to  substantially  revise  them.  The  FY- 
94  request  does  not  include  fimds  to  revise  and  rq)rint  the  Guide  to  the  Government  in  the  Sunshine 
Aa  which  was  scheduled  for  revision  in  FY-94.  This  program  area  request  includes  $8,000  to  publish 
the  annual  volume  of  Recommendations  and  Reports,  $3,000  for  photographic  services,  and  $7,000  for 
some  other  Conference  publications  including  pamphlets,  fliers,  study  materials,  stationary  and 
photocopy  supplies.  Although  budgeted  in  the  General  Administration  program  area,  an  important 
Conference  Clearinghouse  activity  is  its  library  which  holds  a  substantial  collection  focusing  on 
administrative  law.  The  FY-94  request  is  $19,500  reduced  from  $44,500  two  years  ago. 

The  Conference's  request  does  not  allow  for  major  publications  revision  nor  new  research  funding 
exc^t  for  projects  agencies  may  be  willing  to  fund.  The  newslmer  will  be  reduced  to  two  issues  and 
the  Depository  Library  collection  will  not  maintain  its  current  acquisitions.  New  equipment  purchases 
will  be  deferred. 

TABLE  SHOWING  DISTRrBUTION  OF  BUDGET  CATEGORIES 


FY-92 

FY-93 

FY-94 

Category 

APPROVED 

CURRENT 

REQUEST 

1 .  General  Administration 

479 

459 

434 

2.   Personnel  Comp. 

1,501 

1,722 

1,756 

3.   Research/Recs 

158 

73 

69 

4.   Imp. /Advisory 

40 

40 

35 

5.   Clearinghouse 

44 

20 

20 

TOTAL 

2,222 

2,314 

2.314 
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rv,  FY-94  BUDGET  REQUEST  BY  FUNCTION 

1994  Request  (Description  of  Program  by  Request  Category) 

A.  General  Administration  -  $434,011.13 

The  Conference  is  located  at  2120  L  St.  NW.  in  a  suite  of  offices  occupying  a  portion  of  the  fifth 
floor.  The  General  Services  Administration  (GSA)  will  charge  the  Conference  $228,203  rent  for  its 
office  facilities  in  FY-94  compared  with  $222,752  in  FY-93.  Other  rental  payments  will  be  lowered 
by  using  a  more  limited  storage  facility  and  obtaining  less  parking  space.  These  other  rents  are 
estimated  to  be  $10,477.  Interagency  agreements  with  GSA  and  the  Department  of  Health  and  Human 
Services  (HHS)  to  handle  payroll,  personnel  administration,  some  procurement,  health  clinic  and  other 
small  agency  matters  where  it  is  not  prudent  to  maintain  a  separate  Conference  capability  are  estimated 
at  $26,278.  Communications,  utilities,  and  postage  are  projected  to  be  $51,708.  Significant  postage 
increases  have  been  somewhat  offset  by  savings  on  phone  charges  including  an  increase  in  fax  traffic 
which  reduced  a  substantial  volume  of  express  mail  deliveries.  Support  contracts  for  miscellaneous 
administrative  needs  include:  court  reporting  services  for  plenary  sessions,  temporary  service 
contracts,  and  imprest  fiind  charges.  These  costs  are  projected  to  require  $12,000.  Staff  training  and 
rentals  for  meeting  facitlities  have  been  eliminated.  Repair  and  maintenance  contracts  for  office 
equipment  will  total  $13,754.  Some  equipment  maintenance  contracts  have  been  renegotiated  lower 
and  some  have  been  dropped  entirely  meaning  that  broken  typewriters  will  not  be  repaired.  A  lease  to 
purchase  agreement  for  a  large  copy  machine  substantially  reduced  equipment  lease  costs  and  deferral 
of  replacement  equipment  purchases  will  reduce  equipment  costs  to  $25,590.  The  costs  of  library 
acquisitions,  computerized  legal  research,  and  office  supplies  are  reduced  $10,500.  The  increased 
supply  costs  associated  with  research  ftinded  through  interagency  transfers  are  included  in  the  outlays 
shown  for  reimbursable  programs.  Travel  costs  for  the  Office  of  the  Chairman  are  projected  at 
$8,000. 

The  total  cost  for  the  General  Administration  category  in  FY-94  totals  $24,735  less  than  the 
amount  appropriated  for  FY-93.  While  costs  for  particular  items  in  this  category  will  increase  between 
three  and  four  per  cent  over  the  year,  a  number  of  traditional  activities  will  be  curtailed  or  eliminated. 

B.  Personnel  Compensation  and  Benehts  -  $1,756,388.87 

The  Conference  employs  24  ftiU-time  equivalents  (FTEs).  The  Chairman  and  his  personal  staff 
(one  secretary  and  two  professional  assistants)  constitute  four  FTEs.  One  and  one-half  FTEs  are 
needed  to  perform  receptionist  and  phone  answering  services  for  the  Conference.  One-half  FTE  is 
used  to  maintain  the  library  which  serves  as  a  Federal  Depository  Library  open  to  the  public  in 
addition  to  its  function  as  the  Conference's  principal  legal  research  facility.  One  and  one-half  FTEs 
are  assigned  to  handle  Conference  publications  including  writing,  layout,  graphic  design,  contracting 
with  the  Government  Printing  Office  (GPO),  and  public  affairs  functions.  Three  FTEs  are  assigned 
agency  administrative  functions  including  procurement,  budget,  personnel,  payroll,  time  and 
attendance,  recruitment,  publications  and  facilities  management,  and  accounting.  Three  FTEs  are 
assigned  management  and  general  counsel  functions  associated  with  planning  and  executing  Conference 
activities  including  research,  recommendations,  legislative  initiatives,  and  implementation  strategies. 
Six  and  one-half  FTEs  are  professional  attorneys  assigned  to  standing  Conference  conunittees  to 


211 


PAGE  10 


provide  staff  research  support  and  management  of  committee  schedules  and  initiatives.  Four  Kits 
provide  secretarial  and  clerical  support  to  the  professional  staff,  maintain  Conference  files  and  records, 
handle  correspondence  and  mail,  and  respond  to  public  and  Conference  member  inquiries. 

C.  Research  and  RECONfMENOATiONS  -  $69,200 

Proposed  future  research  projects  are  selected  by  the  Chairman  and  approved  in  advance  by  the 
Council.  Under  Council  procedures,  the  Chairman  may  decide,  based  on  available  funds,  to  initiate 
new  research  from  items  on  the  approved  list.  As  indicated  under  1993  aaivities  in  the  next  section, 
current  plans  are  to  initiate  research  in  FY-93  on  five  or  six  projects  on  the  Council's  approved  list  of 
14.  For  FY-94,  $63,000  of  the  Conference's  request  is  needed  to  support  travel  associated  with 
ongoing  research  projects  funded  in  prior  years.  In  addition,  $3,200  in  conununications,  research 
assistance,  and  support  services  for  ongoing  worlc  is  required.  No  funds  are  requested  to  initiate  new 
projects  selected  from  the  pending  projects  list  although  the  Conference  will  seek  agency  support  for 
some  of  the  projects  currently  on  the  list  or  others  that  the  Council  may  subsequently  approve  during 
FY-93.  To  fiind  an  additional  six  to  ten  projects  from  the  list  would  require  at  least  $150,000  beyond 
the  Conference's  request. 

D.  Implementation  and  Advisory  Activities  -  $34,900 

The  Administrative  Conference  will  continue  to  place  major  emphasis  in  FY-94  on  assistance  to 
agencies  conduaing  activities  under  the  Administrative  Dispute  Resolution  Act  and  the  Negotiated 
Rulemaking  Act.  Federal  Register  publication  costs  related  to  Conference  Recommendations,  meeting 
notices,  and  other  required  publication  notices  will  be  approximately  $9,000.  In  addition,  a  number  of 
related  activities  including  necessary  revisions  to  the  CFR  will  cost  $19,000.  The  Annual  Report  will 
require  $3,600  and  printing  costs  for  two  newsletters  (three  newsletters  have  been  possible  in  the  past) 
during  the  year  are  projected  to  be  $3,300.  While  there  will  continue  to  be  a  need  to  conduct 
programs  related  to  alternative  dispute  resolution  (ADR)  and  negotiated  rulemaking  (Reg  Neg)  for 
agency  personnel,  no  funds  have  been  included  to  support  these  activities  nor  other  colloquies  and 
seminars.  The  Council  of  Independent  Regulatory  Agencies  (CIRA)  is  an  informal  organization 
composed  of  the  chairs  of  the  13  major  independent  regulatory  boards  and  commissions  and  the 
Chairman  of  the  Administrative  Conference,  who  also  serves  as  Chairman  of  CIRA.  At  CIRA 
meetings,  agency  chairs  exchange  ideas  concerning  governmental  and  regulatory  issues  and  problems, 
and  discuss  these  issues  with  select  members  of  the  Executive  Branch,  academics,  and  members  of 
Congress. 

The  Administrative  Conference  will  continue  its  annual  seminars  for  legislative  staff  and 
regulatory  commissioners.  The  CIRA  breakfast  program  will  be  continued  as  well  as  the  new 
quarterly  program  for  chief  legal  officers.  It  is  hoped  that  at  least  three  colloquies  will  be  held  on 
timely  topics.  Roundtables  for  issues  in  alternative  dispute  resolution  will  be  continued. 

E.  Clearinghouse  Activities -$19,500 

The  computerized  database  containing  the  agency's  roster  of  dispute  resolution  neutrals  will  be 
maintained  and  a  publication  informing  agencies  how  to  use  the  roster  will  be  kept  current.  Work  will 
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commence  in  FY-94  on  a  major  revision  to  the  Conference's  Guide  to  the  Government  in  the  Sunshine 
Aa,  although  publication  will  not  be  funded.  This  publication  is  out  of  print  and  dated  but  requests  for 
guidance  continue  to  be  received.  It  has  not  been  revised  for  over  ten  years.  Work  commenced  in  FY- 
92  on  a  revision  to  the  Manual  for  Administrative  Law  Judges  and  it  is  scheduled  for  publication  in 
FY-93.  Printing  of  the  annual  publication  Recommendations  and  Reports  of  the  Administrative 
Conference  will  cost  $8,000.  Photography  services  for  the  year  will  be  curtailed  and  only  $2,500  is 
planned.  Miscellaneous  printing  orders  for  pamphlets,  study  books,  letterhead,  envelopes,  forms  and 
other  office  materials  will  be  reduced  to  $9,000. 

Due  to  the  budget  limitations,  no  actions  will  be  taken  with  regard  to  the  following  list  of  items 
which  have  been  identified  as  useful  and  having  a  potential  cost-benefit  to  the  govenunent: 

-  Compilation  and  collection  of  prior  agency  procedural  reviews 

-  Continuation  of  the  Conference's  five-year  plan  to  resume  statistics-gathering  on 

administrative  proceedings 

-  Revision  and  update  of  the  Directory  of  Administrative  Hearing  Facilities. 
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V,  FY-92  -  93  ACTIVITIES  AND  ACCOMPLISHMENTS 


A.  Research  AND  Recommendations 


1992  Accomplishments 

During  FY-92  the  Administrative  Conference  held  three  Plenary  Sessions:  December  12-13, 
1991,  June  18-19,  1992,  and  September  9,  1992.  Eleven  Recommendations  were  considered  and  nine 
were  adopted  at  these  sessions  involving  issues  in  Alternative  dispute  resolution,  civil  penalties, 
specialized  courts,  rulemaking,  agency  policy  statements,  enforcement  procedures,  interagency 
coordination,  equal  access  to  justice,  and  use  of  Administrative  Law  Judges  in  formal  adjudication. 

Recommendation  91-7,  Implementation  of  Farmer-Lender  Mediation  by  the  Farmers  Home 
Administration,  suggests  steps  for  improving  the  Farmers  Home  Administration's  (FmHa) 
implementation  of  farmer-lender  mediation  programs  under  the  Agricultural  Credit  Act.  The 
Recommendation  calls  on  FmHA  to  amend  its  regulations  to  give  its  representatives  greater  flexibility 
in  engaging  in  debt  restructuring  through  mediation.  It  also  calls  for  training  of  FmHA  personnel  and 
other  steps  to  enable  them  to  take  full  advantage  of  mediation,  and  it  encourages  other  federal  agencies 
involved  in  debt  restructuring  to  be  mindful  of  overall  advantages  of  participation  in  mediation 
processes. 

Recommendation  91-8,  Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Aa, 
proposes  to  Congress  that  changes  be  made  in  adjudication  of  the  administrative  civil  penalty  program 
for  violations  of  aviation  safety.  The  Conference  recommends  that  the  program  become  permanent  but 
that  adjudication  responsibility  for  cases  involving  pilots  and  flight  engineers  be  transferred  from  the 
Federal  Aviation  Administration  (FAA)  to  the  National  Transportation  Safety  Board  (NTSB). 

Recommendation  91-9,  Specialized  Review  of  Administrative  Aaion,  identifies  guidelines  for 
Congress  to  consider  in  determining  whether  and  how  to  create  specialized  courts  for  review  of 
administrative  action.  The  Recommendation  opposes  creation  of  a  single  specialized  court  for  review 
of  all  administrative  cases  and  further  advises  that  specialized  courts  are  appropriate  for  particular 
administrative  programs  only  if  they  involve  a  large  volume  of  cases,  the  predominance  of  case- 
specific  factual  issues  or  technical  issues  requiring  special  expertise,  and  a  need  for  uniformity  in 
agency  program  administration.  If  Congress  should  create  such  a  specialized  court,  the 
Recommendation  proposes  structural  approaches  to  increase  the  court's  effectiveness  and  minimize 
duplication  of  review  functions. 

Recommendation  91-10,  Administrative  Procedures  Used  in  Antidumping  and  Countervailing 
Duty  Cases,  suggests  changes  to  reduce  the  time  and  expense  associated  with  these  proceedings  while 
improving  the  development  of  the  administrative  record. 

Recommendation  92-1,  The  Procedural  and  Practice  Ride  Exemption  from  the  APA  Notice-and- 
Comment  Rulemaking  Requirements,  encourages  agencies  to  voluntarily  use  notice-and-conmient 
procedures  in  promulgating  rules  of  procedure  and  practice  except  in  situations  in  which  the  costs  of 
such  procedures  will  outweigh  the  benefits  of  having  public  input.  The  Recommendation  also  proposes 
that  a  rule  should  be  found  to  fall  within  the  statutory  exception  only  when  it  both  (a)  relates  solely  to 
agency  methods  of  internal  operations  or  of  interacting  with  regulated  parties  or  the  public,  and  (b) 
does  not  (i)  significantly  affect  conduct,  activity,  or  a  substantive  interest  that  is  the  subject  of  agency 
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jurisdiction,  or  (ii)  affect  the  standards  for  eligibility  for  a  government  program.  The  Conference 
urges  OMB  to  refrain  from  exercising  jurisdiction  under  Executive  Order  12,291  with  respect  to  rules 
relating  to  procedure  and  practice  that  an  agency  voluntarily  publishes  for  comment. 

Recommendation  92-2,  Agency  Policy  Statements,  advises  agencies  not  to  issue  statements  of 
general  applicability  that  are  intended  to  impose  binding  substantive  standards  or  obligations  upon 
affected  persons  without  using  legislative  rulemaking  procedures  (normally  including  notice-and- 
comment).  Agencies  should  not  attempt  to  bind  affected  persons  through  policy  statements. 

Recommendation  92-3,  Enforcement  Procedures  Under  the  Fair  Housing  Act,  deals  with  the 
Department  of  Housing  and  Urban  Development's  (HUD)  implementation  of  the  1988  amendments  to 
the  Fair  Housing  Aa.  The  Conference  recommends  that  changes  be  made  to  ensure  that  complainants' 
litigation  interests  are  protected,  that  HUD  continue  to  study  the  reasons  why  parties  are  choosing  to 
go  to  court  rather  than  taking  advantage  of  the  administrative  remedy,  and  that  it  take  a  number  of 
actions  to  ensure  that  the  enforcement  program  remains  effective. 

Recommendation  92-4,  Coordination  of  Migrant  and  Seasonal  Farmworker  Service  Programs, 
urges  establishment  by  executive  order  of  an  Interagency  Coordinating  Council  on  migrant  and 
seasonal  farmworker  programs.  The  Recommendation  suggests  that  the  Council  be  charged  with 
identifying  specific  coordination  tasks,  giving  particular  attention  to  gaps  in  services  and  unjustified 
overlap.  In  most  instances,  primary  responsibility  should  be  given  to  an  appropriately  chosen  lead 
agency.  The  Reconunendation  also  calls  for  development  of  a  reliable  and  comprehensive  migrant  and 
seasonal  farmworker  population  census  system,  independent  of  any  existing  specific  programs. 

Recommendation  92-5,  Streamlining  Attorney's  Fee  Utigation  Under  the  Equal  Access  to 
Justice  Act,  suggests  ways  in  which  Congress  should  amend  the  Equal  Access  to  Justice  Act,  a  statute 
providing  for  the  award  of  attorney's  fees  to  certain  individuals  and  entities  who  prevail  over  the 
United  States  in  court  and  administrative  litigation.  The  Conference  recommends  that  the  Act  be 
amended  to  reduce  collateral  litigation  over  the  amount  of  awardable  fees  and  encourage  settlement  of 
fee  petitions.  In  addition,  the  Recommendation  proposes  that  the  standard  for  award  of  attorney's  fees 
in  cases  involving  individual  benefit  claims  (such  as  Social  Security  disability  claims)  be  changed  by 
eliminating  the  proviso  that  the  United  States  need  not  pay  fees  if  its  position  was  substantially 
justified.  The  Conference  also  urges  Congress  to  resolve  difficulties  concerning  the  timeliness  of  fee 
applications  when  cases  are  remanded  to  agencies  and  to  consider  whether  certain  administrative  and 
Article  I  court  proceedings  not  now  covered  by  the  Equal  Access  to  Justice  Act  should  be  included 
within  its  coverage. 

Recommendation  92-6,  Implementation  of  the  Noise  Control  Aa,  responds  to  a  request  by  the 
Environmental  Protection  Agency  (EPA)  to  assist  it  in  addressing  procedural  concerns  arising  in 
connection  with  the  absence  of  funding  for  EPA's  responsibilities  under  the  Noise  Control  Act.  The 
Recommendation  advises  EPA  to  analyze  the  preemptive  impact  of  its  existing  regulations  under  the 
Act,  taking  into  account  a  number  of  related  issues.  The  Recommendation  suggests  that  the  analysis  be 
followed  by  appropriate  Congressional  action,  either  to  repeal  the  Noise  Control  Act  or  to  fund 
whatever  responsibilities  may  be  delegated  by  Congress  to  EPA  under  the  Act. 

Recommendation  92-7,  Ihe  Federal  Administrative  Judiciary,  will  be  formulated  as  a  result  of  a 
rq>ort  that  considers  the  role  of  the  federal  administrative  judiciary  including  administrative  law  judges 
and  other  presiding  officers  in  conducting  formal  adjudications  under  the  Administrative  Procedure 
Act.  A  Recommendation  from  the  Conference  is  expected  to  be  adopted  at  the  forthcoming  Plenary 
Session  on  Sq)tember  9. 
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1993  Activities 

Ongoing  Research  activities  included  projects  fiinded  from  interagency  transfers  under  the 
Economy  in  Govenmient  Act  and  initiated  at  the  request  of  the  funding  agency,  projects  being 
completed  as  a  result  of  obligations  incurred  in  prior  years,  and  projects  identified  by  the  Council  for 
new  funding  in  FY-92.  Research  is  currently  being  undertaken  in  the  following  areas: 

1.  Adjudication. 

(1)  Rule-11  type  sanctions  in  administrative  proceedings.  Under  the  recent  addition  to  the 
Federal  Rules  of  Civil  Procedure,  sanctions  can  be  assessed  against  attorneys  involved  in  frivolous 
lawsuits.  This  provision,  while  still  somewhat  controversial  among  the  bar,  has  certainly  resulted  in 
some  of  the  intended  benefits.  The  Conference  will  consider  whether  there  should  there  be  an  analog 
m  federal  agency  proceedings. 

(2)  Organization  of  adjudicative  offices  in  executive  departments.  Many  Executive  Departments 
have  struggled  with  the  placement  and  organization  of  their  adjudicative  offices.  The  Department  of 
Health  and  Human  Services  (HHS)  has  three  different  loci  of  ALJs  (Social  Security  Administration 
(SSA),  Food  and  Drug  Administration  (FDA),  Departmental  Appeals  Board).  The  Departments  of 
Education  and  Interior  have  centralized  Offices  of  Hearings  and  Appeals  with  subordinate  Chief  ALJs. 
The  Department  of  Transportation  (DOT)  placed  some  of  its  ALJs  in  the  Office  of  the  Secretary,  with 
others  in  the  Coast  Guard  (each  with  its  own  Chief  AU).  Similar  issues  occur  with  respect  to 
appellate  officers,  (e.g.,  judicial  officers  vs.  appeal  boards).  Various  problems  concerning  delegation 
of  authority,  separation  of  functions,  supervision,  appeal  routes,  etc.,  have  developed,  some  of  which 
bear  on  independence  (fairness)  and  efficiency  issues. 

2.  Administration. 

(1)  The  juvenile  Justice  grant  compliance  and  monitoring  svstem.  The  Office  of  Juvenile  Justice 
and  Delinquency  Programs  (DOJ)  requested  the  Conference's  assistance  in  evaluating  the  Office's 
regulatory  and  administrative  procedures  in  determining  and  monitoring  compliance  with  the 
deinstitutionalization,  separation,  and  jail  removal  requirements  of  their  state  formula  grant  programs. 
Use  of  waivers,  de  minimis  criteria,  and  settlement  issues  will  be  examined. 

(2)  The  Fish  and  Wildlife  Service's  approach  to  conflict  management  under  the  Endangered 
Species  Act.  Recent  litigation  in  the  Pacific  Northwest  over  the  impact  of  timber  harvesting  on  the 
habitat  of  the  rare  spotted  owl  have  focused  attention  on  the  need  for  better  conflict  management  under 
the  Endangered  Species  Act.  This  project  will  seek  to  propose  improvements  in  the  Service's  ability  to 
deal  with  conflicts. 

(3)  Agency  procedures  for  reviewing  discretionary  grant  applications.  There  is  no  government- 
wide  statute  covering  the  procedures  that  agencies  with  grant  authority  must  use  in  reviewing 
applications.  This  study  is  reviewing  agency  discretionary  grant  programs,  such  as  HUD's,  as  well  as 
programs  of  agencies,  including  the  National  Science  Foundation,  which  have  a  peer  review  procedure. 
The  Conference  will  consider  whether  changes  in  agency  grant  programs  are  needed. 

(4)  HUD  administrative  grievance  procedures  for  public  housing  tenants.  The  Department  of 
Housing  and  Urban  Development  has  had  regulations  providing  for  administrative  grievance 
procedures  for  public  housing  tenants  since  1975.  Several  attempts  to  revise  these  rules  have  failed. 
In  addition,  HUD  has  begun  invoking  a  1983  statute  authorizing  the  Secretary  to  waive  administrative 
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grievance  procedures  in  eviction  cases  and  to  seek  state-court  ordered  evictions.   The  Conference  will 
consider  recommendations  to  HUD  on  its  grievance  rules  and  its  waiver  practices. 

3.  Governmental  Processes 

(1)  Right-to-counsel  issues  in  agency  proceedings.  The  Administrative  Procedure  Act  provides 
little  guidance  on  procedural  limitations  applicable  to  agency  investigations.  Issues  include:  how  fo 
does  the  right  to  counsel  in  Section  555  extend?  Does  it  extend  to  persons  queried  by  agency 
inspectors?  Can  agencies  regulate  the  presence  of  attorneys  during  testimony  given  by  persons 
subpoenaed  as  part  of  an  agency  civil  investigation  (see  10  CFR  Part  2).  What  about  agency's  right  to 
demand  unescorted  inspections? 

(2)  Inspectors  general.  With  the  support  of  the  Governance  Institute,  this  Conference  will 
consider  a  study  of  the  role  and  operations  of  Offices  of  Inspector  General  in  carrying  out 
responsibilities  of  internal  oversight  of  agency  programs  and  in  preventing  waste,  fraud  and  abuse. 
IGs'  independence,  accountability,  investigative  authority  and  relationships  with  Congress,  the 
President,  and  agency  program  managers  will  be  studied. 

(3)  Agency  procedures  for  the  distribution  and  sale  of  government  assets  This  survey  and 
evaluation  of  the  various  agency  techniques  for  auctioning,  selling  or  distributing  government  assets, 
including  oil  leases,  airport  landing  rights  and  "resolved"  savings  and  loans  will  be  ready  for 
Conference  consideration  in  early  1993. 

(4)  The  interplay  between  civil  and  criminal  enforcement  of  regulatory  statutes.  There  are  many 
variations  among  agency  behavior  in  choosing  between  civil  and  criminal  sanctions.  The 
decisionmaking  is  diffuse,  with  agency  headquarters,  field  offices  and  U.S.  Attorneys  all  participating. 
Moreover,  the  recent  Supreme  Court  case,  U.S.  v.  Halper  (109  S.  Ct.  1892  (1989)],  applied  the 
Double  Jeopardy  Clause  to  certain  types  of  civil  penalties  sought  against  persons  previously  convicted 
criminally  for  the  same  offense.  The  Conference  will  examine  both  horizontal  and  vertical 
coordination  among  enforcement  entities. 

4.  Judicial  Review. 

(1)  Choice  of  forum  in  government  contract  litigation.  Under  current  law  challengers  to 
government  action  in  contract  cases  have  a  multiplicity  of  forums.  In  pre-award  (bid  protest)  cases, 
challenges  may  be  filed  in  district  court  or  with  the  GAO  (or  in  the  GSA  Board  of  Contract  Appeals  in 
computer-related  contracts).  In  post-award  disputes  the  choice  is  between  the  Claims  Court  or  the 
appropriate  agency  board  of  contract  appeals.  The  Conference  will  consider  the  impact  of  this  forum 
choice  and  the  proposals  for  change. 

(2)  Judicial  review  of  early  intervention  decisions  of  federal  banking  regulators.  The  new  bank 
regulatory  laws  give  the  FDIC  and  other  banking  agencies  strong  authority  to  take  prompt  corrective 
action  ("early  intervention")  against  ailing  institutions.  Although  the  statutes  specifically  provide  for 
judicial  review  of  seizure  (conservatorship  or  receivership)  actions,  the  laws  are  silent  on  judicial 
review  of  early  interventions.  Some  courts  have  found  such  actions  (e.g.,  removal  of  officers  or 
directors)  to  be  unreviewable.  Other  courts  have  entertained  suits  for  injunctive  relief. 

5.  Regulation. 

(1)  Settlement  of  Superfund  cases.  The  mounting  backlog  of  Superfiind  enforcement  cases  has 
led  EPA  to  develop  new  strategies  for  settling  these  cases,  including  expedited  settlements  with  "de 
minimis"  parties  (allowed  under  a  1986  amendment  to  the  Act).    This  research  involves  an  empirical 
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Study  to  comprehensively  analyze  all  de  minimis  settlements  as  well  as  a  sampling  of  non-de  minimis 
settlements. 

(2)  Division  of  roles  in  Joint  federal/state  regulatory  programs.  How  "regulatory  federalism" 
works— federal  oversight  of  state  implementation  of  federal  programs.  Programs  under  study  include 
the  Clean  Air  Act  and  the  Surface  Mining  and  Reclamation  Act. 

(3)  Pesticides  registration  and  cancellation.  The  process  for  cancelling  or  suspending  approved 
pesticides  has  been  strongly  attacked  as  too  cumbersome  and  the  Administration  and  Congress  are 
sparring  over  proposed  legislation  to  reform  the  process.  Such  actions  are  obviously  similar  to  other 
licensing  programs  in  the  health  and  safety  area.  The  Conference  will  consider  means  to  achieve 
consensus  in  this  area. 

(4)  Use  of  audited  self-certification.  Industry  self-regulation  has  been  used  and/or  proposed  as  an 
alternative  to  regulation  in  a  variety  of  regulatory  contexts,  ranging  from  meat  and  poultry  inspection, 
EEO  contract  compliance,  environmental  controls  and,  perhaps  most  often  in  the  securities  and 
commodities  arena.  An  evaluation  of  this  technique  will  try  to  determine  when  it  is  most  and  least 
effective  and  would  contribute  greatly  to  what  has  been  up  to  now,  mostly  a  rhetorical  debate.  The 
funded  study  is  using  both  a  survey  and  case  study  approach. 

6.  Rulemaking. 

(1)  Non-APA  procedures  for  assessing  civil  money  penalties.  The  use  of  Administrative 
Procedure  Act  (APA)  adjudication  procedures  for  assessing  civil  money  penalties  in  administrative 
proceedings  is  well-accepted.  However,  in  various  environmental  laws.  Congress  has  created 
bifurcated  statutes  allowing  the  EPA  to  use  non-APA  procedures  (including  non-AU  hearing  officers) 
to  assess  small-amount  civil  penalties.  EPA  is  attempting  to  develop  implementing  regulations  for 
these  laws,  and  the  D.C.  Circuit  has  ruled  favorably  (though  not  squarely)  in  an  analogous 
enforcement  case. 

(2)  Agency  use  of  interim-final  rules.  The  Conference  is  examining,  empirically,  agencies' 
behavior  when  they  use  interim-final  rules.  Issues  being  considered  include  whether  agencies 
eventually  issue  a  final  rule  and  how  long  it  takes.  The  effect  of  public  comment  in  making  significant 
changes  in  the  final  rule  is  being  examined. 

(3)  The  rulemaking  process-has  it  become  overburdened  and  underused?  Agencies  have 
increasingly  turned  to  less  satisfaaory  alternatives  to  notice-and-conunent  rulemaking  (e.g., 
adjudication,  "non-rule"  rulemaking)  to  make  policy.  Both  external  requirements  and  internal 
organizational  constraints  have  changed  the  nature  of  rulemaking  from  its  simple  APA  procedure  to  a 
long  and  uncertain  process.  The  Conference  is  examining  legislative,  judicial  and  executive  branch 
constraints  on  rulemaking  and  will  evaluate  agency  responses  and  propose  solutions,  if  necessary. 

(4)  Use  of  no-aaion  letters  and  letter  rulings  bv  federal  agencies.  One  of  the  Conference's 
earliest  and  most  influential  studies  was  of  the  SEC's  no-action  letter  procedure.  Recommendation  70- 
2  led  to  public  availability  of  these  letters.  In  addition  to  evaluating  the  practice  20  years  later,  this 
new  review  will  encompass  the  CFTC's  use  of  no-action  letters  as  well  the  use  of  similar  letter  rulings 
by  the  IRS,  Customs  Service,  Antitrust  Division  and  other  agencies. 

Not  all  of  these  projects  will  be  considered  at  the  December  1992  Plenary  Session,  of  course,  but 
those  not  completed  at  that  time  will  be  among  the  prime  candidates  for  the  June  1993  Session. 

Due  to  funding  from  private  sources,  the  Conference  will  be  able  to  continue  to  conduct 
systematic  activities  in  support  of  its  alternative  dispute  resolution  initiatives.   In  addition,  the  Council 
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has  approved  implementation  of  recommendations  made  by  the  Special  Committee  on  the  Future  of  the 
Conference.  These  recommendations  will  form  the  basis  of  the  Conference's  development  of 
information  for  its  reauthorization  legislation  in  FY-94. 

Future  Conference  research  to  be  initiated  in  FY-93  but  which  is  most  likely  to  be  considered  by 
conmiittees  in  FY-94-95  will  be  organized  into  two  broad  types:  that  related  to  an  in-depth  study  of  an 
issue  in  a  single  agency  and  that  addressed  to  broader  issues  common  to  many  agencies.  The 
Conference  will  plan  and  group  its  research  effort  to  achieve  a  balance  of  single  agency  studies  and 
broader  generic  studies.  The  single  agency  studies  will  be  assigned  to  the  standing  committees  to 
insure  a  balance  of  work  for  each  conmiittee  while  the  broader  studies  will  be  assigned  to  the 
conmiittee  with  the  most  logical  jurisdiction.  To  ensure  that  all  studies  and  associated  committee  work 
achieve  maximum  benefit  to  the  Conference  and  its  member  agencies,  studies  will  continue  to  be 
grouped  in  logical  thematic  topics.  There  are  two  goals  resulting  from  this  approach:  (1)  Conference 
research  and  committee  work  is  focused  to  realize  effective  use  of  scarce  funds;  and  (2)  research  is 
organized  to  allow  the  Conference  to  determine  whether,  and  if  so,  what  revisions  to  Administrative 
Procedure  Act  (APA)  provisions  should  be  formulated  and  recommended.  The  logical  organizing 
themes  identified  for  future  research  during  the  next  five  years  are:  Alternative  Dispute  Resolution, 
Adjudication,  Financial  Services,  Health  and  Welfare,  Trade  Regulation,  Judicial  Review,  Regulation 
and  Rulemaking.  In  FY93-94  specific  focus  will  be  placed  on  review  of  APA  adjudication  and 
alternative  dispute  resolution.  Committees  considering  thematic  projects  are  asked  to  focus  specifically 
on  the  processes  for  resolving  disputes  in  the  area  in  light  of  current  APA  requirements  and  to  indicate 
whether  better  approaches  could  be  envisioned.  In  addition,  committees  will  review  past 
Recommendations  relevant  to  committee  work  and  make  recommendations  to  the  Chairman  concerning 
whether  further  research  is  needed  or  whether  past  Recommendations  should  be  revised  or  revoked. 

In  addition  to  projects  identified  above  on  which  work  will  continue  in  FY-93,  the  Council  has 
approved  a  number  of  additional  topics.  Work  can  be  initiated  on  five  or  six  new  projects  from  FY-93 
funds  from  the  following  list: 

1.  Agency  implementation  of  the  Program  Fraud  Civil  Remedies  Act  Enacted  in  1986, 
the  Act  calls  upon  most  large  departments  and  agencies  to  set  up  procedures  for 
investigating  and  administratively  adjudicating  program  fraud  allegations.  Model  rules 
of  practice  were  promulgated  by  HHS.  How  well  have  they  been  implemented?  Have 
the  Act's  procedures  been  fair  and  effective? 

2.  Employee  sanction  and/anti-discrimination  adjudications  under  IRCA  Under  the 
1986  Immigration  Reform  and  Control  Act,  the  DOJ  was  required  to  set  up  new 
adjudication  programs  to  enforce  key  provisions  of  the  Act.  The  program  requires 
administrative  law  judges  or  decision-makers,  but  there  are  numerous  special 
provisions  raising  procedural  issues.  For  example,  in  anti-discrimination  cases,  ALJ 
decisions  are  directly  reviewable  in  the  courts  of  appeals.  The  role  of  the  special 
counsel  (and  the  EEOC)  in  such  case  also  raises  interesting  procedural  issues.  The 
GAO  is  charged  with  review  of  the  implementation  of  these  provisions,  but  the 
Conference  should  contribute  its  review  of  the  procedures. 

3.  FTC/DOJ  premerger  review  process  under  the  Hart-Scott-Rodino  Act  Under  the  Act, 
both  agencies  must  ^prove  mergers  over  a  certain  size  threshold  and  therefore  each 
requests  information  on  the  effects  of  the  proposed  mergers.  These  informational 
requests  have  involved  voluminous  paperwork  and  lengthy  review  time.  Moreover  few 
mergers  have  been  disapproved  in  recent  years.  A  study  would  assess  the  effectiveness 
of  the  Act  and  the  agency's  praaices  and  procedures. 
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4.  Foreign  Trade  Zone  Procedures  The  1934  Foreign  Trade  Zones  Act  was  designed  to 
create  duty-free  areas  in  the  U.S.  within  which  foreign  goods  may  be  assembled, 
repackaged,  joined  with  domestic  goods,  etc.  In  recent  years  applications  have  zoomed 
upwards  for  various  reasons,  and  so  have  objections  from  domestic  industries  and 
unions.  The  Act  gives  little  guidance  concerning  procedures  to  be  used  by  the  Board, 
(located  within  the  Department  of  Commerce)  but  the  Board  has  issued  regulations  for 
its  informal  hearing  procedures.  The  Conference  should  examine  the  procedure  of  this 
little-known  but  increasingly  important  Board. 

5.  Clarification  of  Jurisdiction  over  Money  Oaims  Against  the  U.S.:  Claims  Court  vs. 
District  Court.  The  former  (Thomas  S.  Susman)  and  current  (Peter  L.  Strauss) 
chairmen  of  our  Committee  on  Judicial  Review  have  agreed  that  the  jurisdictional 
confusion  in  the  area  needs  to  be  fixed.  The  problem  is  caused  by  the  overlapping  of 
the  Tucker  Act's  assigning  claims  over  $10,000  to  the  Claims  Court,  the  Little  Tucker 
Act's  assigning  claims  under  $10,000  to  either  disuict  courts  or  the  Claims  Court,  and 
district  courts  allowing  monetary  relief  in  varying  amounts,  pursuant  to  the  APA. 

6.  Implementation  of  the  Americans  with  Disabilities  Act.  This  1990  law  is  one  of  the 
most  far-reaching  regulatory  statutes  ever  enacted.  It  seeks  to  protect  over  43  million 
people  and  covers  most  employers  and  public  accommodations.  A  half  dozen  federal 
agencies  are  charged  with  issuing  regulations  concerning  terms  like  "undue  burden" 
and  "reasonable  acconmiodations."  Anticipating  the  development  of  enforcement 
disputes  under  the  Act,  there  is  a  section  encouraging  use  of  ADR,  (Section  513).  The 
Conference  ought  to  begin  developing  expertise  in  this  area. 

7.  Review  of  FOIA  's  Exemption  8  -  Relating  to  Regulation  of  Financial  Institutions. 
Exemption  (b)(8)  of  FOIA  exempts  from  disclosure,  records  "contained  in  or  relating 
to  examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the 
use  of  an  agency  responsible  for  the  regulation  or  supervision  of  financial  institutions." 
Its  viability  has  come  into  question,  given  the  new  openness  and  importance  of  bank 
and  thrift  regulation.  A  study  of  the  operation  and  impact  of  this  exemption  (and 
perhaps  the  even  littler  known  exemption  9,  relating  to  oil  wells)  would  be  timely. 

8.  FOIA  and  Settlement  Documents.  A  persistent  difTiculty  in  the  crafting  and  passage  of 
the  1990  Administrative  Dispute  Resolution  Act  was  caused  by  the  uncertainty 
concerning  the  need  for  confidentiality  of  some  documents  generated  by  ADR 
proceedings  (e.g.,  mediator's  notes)  and  their  availability  under  FOIA.  Legislators 
indicated  that  this  issue  deserved  more  study.  The  Conference  should  describe  the 
state  of  the  law,  review  the  implications  for  the  success  of  ADR  as  well  as  for 
openness  goals  and  evaluate  the  need  for  changes  in  either  FOIA  or  the  ADR  Act. 

9.  Multi-member  agencies  —  Need  for  Improved  CoUegiality  or  Other  Operational 
Improvements.  The  Office  of  the  Chairman's  recent  descriptive  monograph  on  the 
organization  of  such  agencies  showed  a  wide  variety  among  them  concerning  their 
membership  structure,  powers  of  the  chair,  requirements  for  agency  action,  0MB 
bypass  provisions,  and  litigating  authority.  Moreover,  reviewed  questions  about  the 
lack  of  collegiality  (and  the  effect  of  the  Sunshine  Act)  make  a  comprehensive  look  at 
this  organizational  model  timely. 

10.  Regulatory  Takings.  Under  the  1988  Executive  Order,  executive  agencies  must 
perform  a  "takings  implications  assessment"  when  writing  new  regulations. 
Legislation  has  been  introduced  to  broaden  this  requirement  so  as  to  require  agencies 
to  determine  whether  their  activities  deprive  property  owners  of  the  reasonable  use  of 
land,  to  explore  less  intrusive  alternatives,  and  if  unavoidable,  to  compensate  owners. 
Moreover,  the  federal  courts  have  become  more  hospitable  to  regulatory  takings 
claims.  The  study  would  describe  developments  and  suggest  appropriate  ways  of 
dealing  with  these  concerns. 
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11.  Use  of  a  Negotiated  Model  State  Act  Approach  to  Federal  Regulation  of  Medigap 
Insurers,  and  Judicial  Review  of  the  Early  Intervention  and  Seizure  Decisions  of 
Federal  Banking  Regulators.  The  1990  Medigap  Improvements  Act  uses  a  novel 
approach  to  regulation  of  medigap  insurance  providers  (i.e.,  private  health  insurance 
companies  providing  coverage  supplemental  to  Medicare).  The  Art  requires  private 
insurance  companies  to  meet  state  laws  that  meet  federal  standards.  It  mandates  that 
the  National  Association  of  Insurance  Conmiissioners  (NAIC)  develop  a  model  statute 
though  a  participatory,  negotiating  process.  States  must  then  adopt  the  NAIC  model 
statute  or  else  HHS  regulations  would  apply  to  the  companies.  This  model  has  been 
suggested  for  other  aspects  of  health  care  regulation  and  deserve  study. 

Several  additional  projects  from  the  Council's  approved  list  may  also  be  possible  if  the  afferted 
agencies  are  witling  to  support  the  Conference  under  the  Economy  in  Government  Art. 

1.  Adjudication  Procedures  in  Industrial  Security   Clearance  Review  Cases.      The 

Dirertorates  for  Industrial  Security  Clearance  Review  (DISCR)  in  the  Department  of 
Defense  has  expressed  some  interest  in  having  ACUS  review  its  non-APA  adjudication 
procedures  and  those  of  other  similar  boards  in  the  government. 

2.  Resolving  Disputes  over  Scientific  Fraud.  Controversies  have  developed  over  the 
federal  government's  procedure  for  investigating  and  adjudicating  allegations  of  fraud 
or  misconduct  in  federally  funded  research.  The  NIH  is  currently  in  the  middle  of  a 
dispute  concerning  the  procedures  of  its  Office  of  Scientific  Integrity  and  has  expressed 
some  interest  in  a  Conference  study  of  the  matter. 

3.  AU  Subpoena  Power.  The  Department  of  Labor's  Office  of  ALIs  is  interested  in 
supporting  a  Conference  examination  of  the  limitations  on  the  ability  of  administrative 
law  judges  to  issue  and  seek  enforcement  of  subpoenas.  Even  within  the  Department 
there  are  variations  among  the  many  statutes  giving  rise  to  ALI  hearings. 

B.  Implementation  and  Advisory  Activities 


1992  Accomplishments 

The  Conference  has  adopted  several  Recommendations  that  encourage  federal  agencies  to  make 
greater  use  of  mediation,  minitrials,  negotiation,  arbitration,  and  related  methods  to  improve  their 
decision-making  and  offer  advice  on  how  to  begin  doing  so.  In  addition,  the  Administrative  Dispute 
Resolution  Act  and  the  Negotiated  Rulemaking  Act  mandate  specific  implementation  responsibilities 
for  the  Conference.  The  Office  of  the  Chairman  continued  a  number  of  initiatives  during  the  year  and 
with  the  assistance  of  two  private  grants  from  the  Hewlitt  and  Culpeper  Foundations  has  condurted  a 
number  of  roundtables  and  training  sessions  for  federal  agencies  and  departments.  Those  grants  were 
also  used  to  publish  and  distribute  various  pamphlet  publications  and  to  provide  a  video-tape  training 
program  to  agencies.  Agencies  have  increasingly  asked  the  Conference  for  assistance  in  developing 
policies  mandating  alternative  dispute  resolution  (ADR)  uses  in  their  programs.  The  Conference  has 
worked  with  agencies  to  provide  training  and  support  for  their  new  ADR  specialists  and  others  who 
must  identify  disputes  where  ADR  techniques  may  prove  cost-effective  or  may  provide  better,  more 
satisfactory  outcomes.  The  staff  cooperated  with  the  D.C.  Circuit  Court  Administrator  to  provide 
training  in  ADR  techniques  for  judges  and  mediators  participating  in  that  circuit's  dispute  resolution 
program  and  is  now  undertaking  an  evaluation  of  the  program.  The  Conference  rules  establishing  a 
roster  of  potential  "neutrals"  for  various  kinds  of  ADR  led  to  a  computerized  database  of  persons 
available  to  serve  as  mediators,  trainers,  and  consultants  in  agency  ADR  programs  and  agencies  have 
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requested  specific  information  about  neutrals  to  meet  particular  needs  during  the  year.  Several  ADR 
roundtables  have  been  organized  and  facilitated  by  trained  dispute  resolution  specialists.  In  addition  to 
imparting  useful  information,  the  roundtables  provide  agency  personnel  an  opportunity  to  share  ADR 
experiences  with  one  another. 

The  Conference  has  continued  efforts  to  identify  appropriate  opportunities  to  encourage  negotiated 
rulemaking.  The  Conference  used  money  provided  in  the  FY-92  budget  for  assistance  to  agency 
negotiated  rulemakings  to  help  finance  participation  in  the  Coast  Guard's  first  effort.  The  Office  of  the 
Chairman  is  holding  a  specific  roundtable  on  negotiated  rulemaking  during  FY-93.  A  number  of 
agencies  are  now  actively  engaged  in  various  stages  of  negotiated  rulemaking  proceedings  in 
accordance  with  the  Conference's  Recommendations  and  the  Negotiated  Rulemaking  Aa.  The 
Conference  staff  is  providing  active  assistance. 

Conference  personnel  continued  efforts  to  seek  implementation  of  standing  Reconunendations.  It 
accepted  Congressional  invitations  to  testify  on  numerous  bills  containing  provisions  on  which 
Conference  Recommendations  were  relevant.  The  more  significant  activity  during  FY-92  involved  the 
passage  of  Public  Law  102-354,  the  FAA  civil  penalty  legislation,  signed  by  the  President  on  August 
26,  1992.  The  statute  makes  permanent  the  FAA's  civil  penalty  demonstration  program  and  transfers 
authority  over  adjudication  of  civil  penalty  matters  affecting  pilots  and  flight  engineers  from  the  FAA 
to  the  NTSB.  To  this  extent,  it  implements  Conference  Recommendation  91-8,  Adjudication  of  Gvil 
Penalties  Under  the  Federal  Aviation  Aa.  Acting  Chairman  Ross  had  testified  in  the  House  on 
March  26  in  support  of  the  Conference's  Recommendations. 

Conference  Recommendations  were  significant  in  other  legislative  activity  as  well.  S.  2521  is  a 
bill  that  would,  among  other  things,  modify  the  certification  provision  of  the  Contract  Disputes  Act  so 
that  it  would  no  longer  be  a  jurisdictional  requirement  to  appealing  a  denial  of  a  contract  claim.  In 
introducing  the  measure,  Senator  Howell  T.  Heflin  noted  that  "[tjhe  treatment  of  this  topic  parallels  a 
1983  Recommendation  of  the  Administrative  Conference  of  the  United  States."  In 
Recommendation  83-1,  The  Certification  Requirement  in  the  Contract  Disputes  Aa,  the  Conference 
proposed  a  modification  -  but  not  abolition  -  of  the  certification  requirement.  On  June  5,  1992  the 
Office  of  the  Chairman  sent  the  subcommittee  comments  on  the  legislation  reflecting 
Recommendation  83-1.  Subcommittee  counsel  has  indicated  that  the  bill  may  be  revised  around  a 
compromise  premised  on  the  ACUS  Recommendation.  The  House  Judiciary  Committee  reported  H.R. 
3910,  a  bill  to  establish  a  specialized  corps  of  administrative  law  judges  (AUs).  The  Senate  Judiciary 
Committee  reported  out  similar  legislation.  Both  the  House  and  Senate  versions  require  that  the  new 
Chief  ALJ  of  the  Corps  conduct  a  follow-up  study  of  agency  review  of  ALJ  decisions  under  the  new 
legislation.  Such  study  must  be  conducted  in  consultation  with  the  Administrative  Conference,  among 
others.  In  addition,  the  Conference  expects  to  begin  work  implementing  its  major  study  of  the 
administrative  judiciary  which  in  turn  will  serve  as  a  valuable  resource  to  Congressional  committees 
considering  AU  legislation. 

H.R.  2900  and  S.  2733,  if  enacted,  would  establish  a  new  office  in  HUD  to  oversee  Fannie  Mae 
and  Freddie  Mac.  If  enacted,  the  legislation  would  implement  ACUS  Recommendation  91-6  insofar  as 
the  two  government  sponsored  enterprises  (GSEs)  are  concerned. 

Federal  agencies  continued  to  carefully  consider  Conference  Recommendations  and  ibllow  their 
guidance.  The  most  significant  activity,  as  noted  above,  was  the  government-wide  initiatives  to 
implement  the  Negotiated  Rulemaking  Act  and  the  Administrative  Dispute  Resolution  Act. 
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1993  Activities 

As  a  part  of  its  responsibilities  for  implementation  of  the  Administrative  Dispute  Resolution  Act 
and  the  Negotiated  Rulemaking  Act,  Conference  staff  have  been  provided  specialized  training  and 
instruction  in  ADR  techniques.  Staff  has  been  systematically  providing  training  support  to  numerous 
federal  agencies  including  OPM's  executive  development  centers  where  ADR  seminars  have  been 
developed  for  agency  personnel.  The  Conference  also  provides  some  training  to  government 
employees  on  Conference  Recommendations.  This  is  an  effective  implementation  methodology  which 
needs  to  be  expanded  so  that  it  reaches  many  more  government  employees  charged  with  responsibilities 
in  areas  of  Conference  initiatives.  Conference  persoimel  are  certified  to  provide  continuing  legal 
education  credits  for  its  programs.  To  adequately  staff  a  regularized  training  effort  would  require 
additional  staff  and  associated  funding.  In  contrast  to  the  Federal  Judicial  Center  which  trains  new 
judges  in  basic  procedure,  there  is  no  training  for  new  Commissioners  or  new  federal  appointees  in 
administrative  law  and  procedure.  The  consequences  of  failures  resulting  from  lack  of  training  can  be 
quite  costly.  The  Conference  will  continue  to  explore  alternatives  for  providing  introductory  training 
in  federal  procedure  to  new  political  appointees  with  the  Federal  Executive  Institute  during  FY-93-94. 
In  addition  the  Conference  has  started  new  initiatives  to  provide  for  exchange  of  information  between 
the  legal  staffs  of  government  agencies  by  sponsoring  a  series  of  meetings  with  agency  general 
counsels.  During  the  next  five  years  additional  efforts  will  be  undertaken  to  better  integrate  the 
expertise  of  Conference  members  into  these  programs. 

The  Conference  continues  to  seek  ways  to  obtain  systematic  consideration  and  implementation  of 
Conference  Recommendations  concerning  the  administrative  process  in  pending  legislation.  To  advise 
the  Chairman  and  to  help  achieve  this  objective,  a  legislative  liaison  committee  drawn  from  the 
membership  is  being  considered.  This  committee's  initial  focus  would  be  to  assist  the  Chairman  and 
the  General  Counsel  in  preparing  for  the  Conference's  next  reauthorization  cycle  in  FY-94. 
Congressional  consideration  of  the  Conference's  efforts  to  upgrade  the  statistics-gathering  function  and 
the  training  function  should  be  sought. 

C.  Clearinghouse  Activities 


1992  Accomplishments 

The  Council  of  Independent  Regulatory  Agencies  (CIRA)  is  an  informal  organization  composed  of 
the  chairs  of  the  thirteen  major  independent  regulatory  boards  and  commissions  and  the  Chairman  of 
the  Administrative  Conference,  who  also  serves  as  Chairman  of  CIRA.  At  CIRA  meetings,  agency 
chairs  exchange  ideas  concerning  governmental  and  regulatory  issues  and  problems,  and  discuss  these 
issues  with  select  members  of  the  Executive  Branch,  academics,  and  members  of  Congress. 

This  group  meets  on  a  regular  basis,  the  typical  format  being  a  breakfast  meeting  at  the  White 
House  with  a  key  member  of  the  Administration  as  the  group's  guest.  The  agencies  whose  chairmen 
participate  in  CIRA  are  the  Commodity  Futures  Trading  Conunission,  Consumer  Product  Safety 
Commission,  Equal  Employment  Opportunity  Commission,  Federal  Communications  Commission, 
Federal  Energy  Regulatory  Commission,  Federal  Maritime  Commission,  Federal  Reserve  System, 
Federal  Trade  Commission,  International  Trade  Commission,  Interstate  Commerce  Commission, 
National  Labor  Relations  Board,  Nuclear  Regulatory  Commission,  and  the  Securities  and  Exchange 
Commission.  Speakers  at  CIRA  breakfasts  have  included  senior  members  of  Congress  and  Senior 
White  House  staff. 
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During  FY-92  the  Conference  initiated  a  regularized  seminar  series  for  agency  chief  legal  officers. 
More  than  40  department  and  agency  chief  counsels  and  general  counsels  or  their  representatives  from 
government  participated  in  the  first  in  a  series  of  quarterly  meetings  of  agency  chief  legal  officers 
sponsored  by  the  Conference.  The  June  1  opening  session  featured  Solicitor  General  Kenneth  Starr  as 
the  guest  speaker. 

The  Conference  held  a  number  of  other  colloquies  and  seminars  during  the  year.  These  programs 
are  designed  to  allow  for  the  presentation  and  discussion  of  issues  in  administrative  law  and  regulatory 
procedures  that  affect  administrative  agencies.   Special  events  during  the  year  included: 

ALJ  Hearing  -  A  study  of  the  federal  administrative  judiciary  was  the  subject  of  a  public  hearing 
sponsored  by  the  Committee  on  Adjudication  on  June  17,  1992.  Fifteen  speakers,  including 
representatives  from  a  number  of  administrative  law  judge  organizations,  individual  ALJs, 
administrative  judges  ft'om  several  agencies,  and  representatives  from  other  organizations  interested  in 
the  federal  administrative  judiciary,  shared  their  views  of  the  consultants'  4'eport  and  its 
recommendations  with  members  of  the  Committee. 

ADR  Conference  -  On  May  5,  1992  the  Conference  co-sponsored,  with  the  Society  of 
Professionals  in  Dispute  Resolution  and  the  Federal  Mediation  and  Conciliation  Service,  a  full-day 
conference  on  implementing  the  Administrative  Dispute  Resolution  Act.  The  conference  addressed 
practical  opportunities  the  Act  presents  in  a  variety  of  settings  including  contracting,  developing 
regulations  and  policies,  enforcement,  personnel  and  EEO  cases,  and  licensing  and  ratemaking. 

Regulatory  Takings  -  At  the  Conference's  April  21  colloquy.  Acting  Chairman  Robert  S.  Ross, 
Jr.,  moderated  a  panel,  consisting  of  Barry  Hartman,  Acting  Assistant  Attorney  General  for 
Environment  and  Natural  Resources;  John  Echeverria,  Counsel  to  the  National  Audubon  Society;  and 
Paul  Kamenar,  Executive  Legal  Director  of  the  Washington  Legal  Foundation  and  senior  fellow  of  the 
Administrative  Conference;  discussing  cases  before  the  U.S.  Supreme  Court  which  involved  the 
question  of  when  a  "regulatory  taking"  occurs. 

The  final  colloquy  of  the  year  concerned  "The  Supreme  Court's  Administrative  Law  Docket"  on 
Thursday,  September  24,  1992.  Judge  Patricia  M.  Wald,  of  the  D.C.  Circuit  Courl  of  Appeals  was 
the  highlighted  speaker. 

In  addition,  the  Conference  held  its  annual  seminar  for  regulatory  agency  conmiissioners  and  its 
legislative  forum  for  Congressional  staff  on  administrative  law  issues.  The  Conference,  with  the 
support  of  grants  from  the  Hewlitt  and  Culpeper  Foundations  held  four  roundtables  on  alternative 
dispute  resolution  during  the  year. 

Conference  publications  are  an  equally  important  part  of  the  clearinghouse  function.  During  the 
year,  the  Conference  published  three  newsletters  which  contained  information  useful  to  agency 
personnel  concerning  ongoing  research  activities  and  other  Conference  initiatives.  These  newsletters, 
which  are  provided  to  agency  heads  and  all  members  of  the  senior  executive  service  as  well  as  agency 
personnel  directly  involved  in  administrative  law  issues,  prompted  numerous  requests  for  Conference 
publications  and  research  reports  relevant  to  current  agency  activity.  Publication  of  a  major  resource, 
the  second  edition  of  Sourcebook  on  Administrative  Procedure  was  completed.  The  Sourcebook 
collects  statutory  and  regulatory  material  frequently  used  by  agency  attorneys  and  provides  brief 
analysis  of  each.  Agency  "rider"  requests  on  the  printing  requisition  are  expected  to  double  the 
Conference's  order.  Publication  of  a  pamphlet  on  agency  use  of  Ombudsman  was  completed.  Work  is 
underway  and  publication  is  expected  in  FY-93  for  a  new  edition  of  the  Conference's  Manual  for 


224 


PAGE  23 


Administrative  Law  Judges.    Agency  interest  in  this  collection  of  legislative  and  judicial  materials  on 
adniinistrative  procedure  is  high  and  demand  is  expected  to  be  heavy. 

The  Conference  library,  a  Federal  Depository  Library,  contains  many  administrative  law  materials 
unavailable  in  less  specialized  collections.  It  responds  to  continuous  requests  for  assistance. 

1993  Activities 

The  Administrative  Conference  will  continue  its  annual  seminars  for  legislative  staff  and 
regulatory  commissioners.  The  CIRA  breakfast  program  and  the  quarterly  meetings  of  agency  chief 
legal  officers  will  be  continued.  It  is  hoped  that  at  least  three  colloquies  will  be  held  on  timely  topics. 
Roundtables  for  issues  in  alternative  dispute  resolution  will  be  continued.  The  computerized  database 
containing  the  agency's  roster  of  dispute  resolution  neutrals  will  be  maintained.  Work  will  be 
completed  on  a  major  revision  to  the  Conference's  Guide  to  the  Government  in  the  Sunshine  Aa.  This 
publication  was  last  revised  over  ten  years  ago.  It  needs  substantial  revision.  As  noted,  professional 
editing  work  will  also  be  done  on  a  revision  to  the  Manual  for  Administrative  Law  Judges. 

The  Conference  has  a  study  series  of  topics  which  have  current  interest  in  the  agencies  which  is 
supplemented  on  a  regular  basis.  The  completion  of  the  study  of  the  federal  administrative  judiciary 
will  lead  to  a  possible  collection  of  related  materials  that  could  be  published  in  the  Conference's  study 
series  if  sufficient  funding  is  available.  Funds  are  not  available  for  publication  of  this  volume  during 
FY-93  without  either  agency  support  or  university  press  support. 

In  the  late  1970s  the  Conference  gathered  and  published  statistical  reports  on  administrative 
hearings  under  the  Uniform  Caseload  Accounting  System.  This  was  discontinued  for  budgetary 
reasons.  The  recent  report  of  the  Special  Conunittee  on  the  Future  of  the  Conference  strongly  urges 
the  gathering  of  this  data  because  of  its  substantial  value  to  those  attempting  to  study  results  and 
reform.  The  government  lacked  definitive  statistical  data  to  analyze  positions  taken  on  the  ALJ  Corps 
bill,  the  Fair  Housing  Act,  legislation  affecting  Social  Security  and  Veterans  Department  benefit  claims 
procedures,  or  myriad  legislation  debating  the  pros  and  cons  of  new  independent  commissions.  This 
would  cost  between  $100,000  and  $150,000  annually  to  resume.  To  better  define  the  scope  of  this 
problem  the  Conference  will  explore  ways  to  revive  the  statistics-gathering  function  through  multi- 
agency  activities  and  will  continue  to  ask  for  agency  support  through  SES  details  to  explore  feasibility 
of  more  limited  effort  in  this  area. 
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Room  4126 

Weshington,  DC  20423 

202-927-6000 

Government 

Adjudication 

The  Hon.  S.  Jay  Plager 

Circuit  Judge 

United  States  Court  of  Appeals 

for  the  Federal  Circuit 
717  Madison  Place  NW. 
Suite  915 

Weshington,  DC  20439 
202-633-5866 
Liaison 
Governmental  Processes 

Margaret  Jane  Porter,  Esq. 

Chief  Counsel 

Food  &  Drug  Administration 

Room  6-57  Parklawn  BIdg. 

5600  Fishers  Lone 

Rockville,  MD  20857 

301-443-4370 

Government 

Rulemaking 

The  Hon.  Stephen  D.  Potts 

Director 

Office  of  Government  Ethics 

1201  New  York  Ave.  NW. 

Suite  500 

Washington,  DC  20005-3919 

202-523-5757x1104 

Goverrwnent 

Adjudication 

William  T.  Guillen,  Esq. 

Distinguished  Visiting 

Professor  of  Lew 
Widener  University  School  of  Law 
P.O.  Box  7474 
Concord  Pike 
Wilmington,  DE  19803 
302-477-2131 
Public 
Adjudication 

The  Hon.  James  R.  Richards 

Inspector  General 
Department  of  the  Interior 
Room  5359 

18th  end  C  Streets  NW. 
Washington,  DC  20240 
202-208-5745 
Government 
Governmental  Processes 

James  F.  Rill,  Esq. 

Collier,  Shannon,  Rill  &  Scott 

3050  K  Street  NW. 

Suits  400 

Washington,  DC  20007 

202-342-8430 

Public 

Adjudication 


Professor  Jonathan  Rose 

College  of  Law 

Arizona  State  University 

Temps,  AZ  85287 

602-965-6513 

Public 

Regulation 

Professor  Victor  G.  Rosenblum 

Northwestern  University  School  of  Law 

357  East  Chicago  Avenue 

Chicago,  IL  60611 

312-503-8443 

Senior  Conference  Fellow 

Administration 

Harold  L.  Russell,  Esq. 

Smith,  Gambrell  &  Russell 

Suite  3100,  Promenade  II 

1230  Paechtree  Street  NE. 

Atlanta,  GA  30309-3592 

404-815-3506 

Senior  Conference  Fellow 

Judicial  Review 

The  Hon.  Antonin  Scalia 

Associate  Justice 

Supreme  Court  of  the  United  States 

Room  108 

One  First  Street  NE. 

Washington,  DC  20543 

202-479-3116 

Senior  Conference  Fellow 

The  Hon.  William  W.  Schwarzer 

Director 

Federel  Judicial  Center 

1 520  H  Street  NW. 

Dolley  Madison  House 

Weshington,  DC  20005 

202-273-4160 

Liaison 

Judicial  Review 


Reuben  B.  Robertson  III 

Ingersoll  &  Bloch,  Chartered 

1401  16th  Street  NW. 

WasNngton,  DC  20036 

202-232-1015 

Senior  Conference  Fallow 

Vice  Chair 

Adjudication 


Esq. 
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The  Hon.  R.  Gaull  Silberman 

Vice  Chairman 

Equal  Emplovmant  Opportunity  Cmm'n 

1801  LStreat  NW. 

Room  10109 

Washineton,  DC  20507 

202-663-4026 

Govarnment 

Govariunental  Processes 

The  Hon.  Daniel  L.  SIcoler 

Associate  Commissioner 
Office  of  Hearinas  &  Appeals 
Social  Securit>  Administration 
Skyline  Towers,  Room  1 600 
5107  Leesburg  Pike 
Falls  Church,  VA  22041 
703-305-0200 
Government 
Adjudication 

Theodore  Sky,  Esq. 

Senior  Counsel 

Office  of  the  General  Counsel 

Department  of  Education 

400  KAaryland  Avenue  SW. 

Room  4091 

Washington,  DC  20202-2110 

202-401-2603 

Govarnment 

Administration 

The  Hon.  Loren  A.  Smith 

Chief  Judge 

U.S.  Court  of  Federal  Claims 

Suite  701 

717  Madison  Place  NW. 

Washington,  DC  20005 

202-219-9567 

Senior  Conference  Fellow 

Judicial  Review 

Otis  M,  Smith,  Esq. 

Lewis,  White  &  Cley 

1 300  First  National  BIdg. 

Detroit,  Ml  48226 

313-961-2550 

Senior  Conference  Fellow 

Judicial  Review 

The  Hon.  Stanley  Sporkin 

Judge 

U.S.  District  Court  for  the 

District  of  Columbia 
3rd  &  Constitution  Ave.  NW. 
Room  2428 
Washington,  DC  20001 
202-273-0573 
Special  Counsel 
Rulemaking 

Stuart  J.  Stein,  Esq. 

Attorney  at  Law 

400  Garden  City  Plaza 

Garden  City.  NY  11530 

516-742-7800 

Public 

Adjudication 

The  Hon.  James  M.  Stephens 

Chairman 

National  Labor  Relations  Board 

Room  630 

1717  Pennsylvania  Ave.  NW. 

WasNngton,  DC  20570 

202-254-9392 

Govarnment 

Rulemaking 


Professor  Peter  L.  Strauss 

Columbia  University 

School  of  Law 
435  West  1 1  eth  Street 
New  York.  NY  10027 
212-854-2370 
Senior  Conference  Fellow 
Judicial  Review 

The  Hon.  Eugene  R.  Sullivan 

Chief  Judge 

U.S.  Court  of  Military  Appeals 

450  E  Street  NW. 

Washington,  DC  20442 

202-272-1465 

Liaison 

Governmental  Processes 

Thomas  M.  Susman,  Esq. 

Ropes  &  Gray 

Suits  1  200  -  South 

1001  Pennsylvania  Ave.  NW. 

Washington,  DC  20004 

202-626-3920 

Senior  Conference  Fellow 

Governmental  Processes 

Jerry  G.  Thorn,  Esq. 

General  Counsel 

Consumer  Product  Safety  Cmm'n 

5401  Westbard  Avenue 

Room  200 

Bethasda.  MD  20816 

301-504-0980 

Government 

Governmental  Processes 

Arthur  Troilo  III,  Esq. 

General  Counsel 

Office  of  Personnel  Menegement 

1 900  E  Street  NW. 

Room  7353 

Washington,  DC  20415 

202-606-1700 

Government 

Governmental  Processes 

Phillip  N.  Truluck 

Executive  Vice  President 

The  Heritage  FourKJation 

214  Massachusetts  Ave.  NE. 

Washington,  DC  20002 

202-546-4400 

Public 

Regulation 

Michael  M.  Uhlmann,  Esq. 

Pepper,  Hamilton  &  Scheetz 

1300  19th  Street  NW. 

Washington,  DC  20036 

202-828-1404 

Public 

Governmental  Processes 

Mr.  Paul  A.  Vander  Myde 

Vice  President 

Comorete  Affairs 

VSE  Corporation 

2550  Huntington  Ave. 

Alexandna,  VA  22303-1499 

703-329-4722 

Council 

Governmental  Processes 


Mr.  Paul  R.  Verkuil 

President 

American  Automobile  Association 

1000  AAA  Drive 

Heathrow,  FL  32746-5063 

407-444-7111 

Senior  Conference  Fellow 

Rulemaking 

David  C.  Vladeck,  Esq. 

Public  Citizen  Litigation  Group 

2000  P  Street  NW. 

Suite  700 

Washington,  DC  20036 

202-833-3000 

Public 

Regulation 

Michael  B.  Wallace,  Esq. 

Phelps  Dunbsr 
Mirror  Plaza 
2829  Lakeland  Or. 
Suite  1400 
Jackson,  MS  39208 
601-939-3895 
Public 
Rulemaking 

William  H.  Webster,  Esq. 

Milbank.  Tweed,  Hadley  &  McCloy 

1825  Eye  Street  NW. 

Suite  900 

Washington,  DC  20006 

202-835-7550 

Public 

Judicial  Review 

Edward  L.  Weidenfeld,  Esq. 

Weidenfeld  &  Rooney,  P.C. 

1899  L  Street  NW. 

Suite  500 

Washington,  DC  20036 

202-785-2143 

Senior  Conference  Fellow 

Governmental  Processes 
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Jonathan  A.  Weiss,  Esq. 

Diractor 

L«gal  Services  for  the  Elderly 

1  30  West  42nd  Street 

17th  Roor 

New  York.  NY  10036-7803 

212-391-0120 

Public 

Adjudication 

James  E.  Wesner,  Esq. 

University  General  Counsel 

University  of  Cincinnati 

300  Administration  Building 

Cincinnati.  OH  45221 

513-556-3483 

Senior  Conference  Fellow 

Adjudication 

Richard  E.  Wiley,  Esq. 

Wiley,  Rein  &  Fielding 

Suite  1 100 

1776  K  Street  NW. 

Washington.  DC  20006 

202-429-7010 

Senior  Conference  Fellow 

Governmental  Processes 

The  Hon.  Jerre  S.  Williams 

Circuit  Judge 

U.S.  Court  of  Appeals  for  the 

Rfth  Circuit 
903  San  Jacinto  Blvd. 
Suite  450 

Austin,  TX  78701-2449 
512-482-5794 
Senior  Conference  Fellow 
Judicial  Review 

The  Hon.  Stephen  F.  Williams 

U.S.  Court  of  Appeals  for  the 
Distnct  of  Columbia  Circuit 
3rd  &  Constitution  Ave.  NW. 
Room  3818 
Washington,  DC  20001 
202-273-0638 
Liaison 
Judicial  Review 

Henry  N.  Williams,  Esq. 

General  Counsel 

Selective  Service  System 

5th  Floor 

1023  31st  Street  NW. 

Washington,  DC  20435 

202-724-1167 

Liaison 

Paul  E.  Williams,  Esq. 

Chairman 

Armed  Services  Board  of 

Contract  Appeals 
Six  Skyline  fHace 
7th  Floor 

5109  Leesburg  Pike 
Falls  Church.  VA  22041-3208 
703-756-8501 
Government 
Administration 

Richard  S.  Williamson,  Esq. 

Mayer.  Brown  &  Piatt 

190  LaSalle  Street 

Chicago.  IL  60603-3441 

312-701-7119 

Public 

Judicial  Review 


Frank  M.  Wozencraft,  Esq. 

910  Louisiana 

3000  One  Shell  Plaza 

Houston.  TX  77002 

713-229-1328 

Senior  Conference  Fellow 

Regulation 

Seth  D.  Zinman,  Esq. 

Seruor  Attorney  Adviser 

Department  of  Labor 

Room  N2428 

200  Constitution  Ave.  NW. 

Washington,  DC  20210 

202-219-8065 

Government 

Judicial  Review 

[Vacant! 

OIRA 

Office  of  Management  &  Budget 

Old  Executive  Office  BIdg. 

Room  246 

Washington,  DC  20503 

202-395-4852 

Government 

Rulemaking 

[Vacant! 

General  Counsel 

Federel  Communications  Commission 

1919  M  Street  NW. 

Suite  614 

Washington,  DC  20554 

202-632-7020 

Government 

Judicial  Review 

[Vacant! 

General  Counsel 

Department  of  Commerce 

Room  5870 

14th  &  Constitution  Ave.  NW. 

Washington,  DC  20230 

202-482-4772 

Government 

Rulemaking 

[Vacant! 

General  Counsel 

Department  of  Defense 

The  Pentagon 

Room  3E-980 

Washington,  DC  20301-1600 

703.695-3341 

Government 

Administration 

[Vacant! 

General  Counsel 

General  Services  Administration 

18th  &  F  Streets  NW. 

Room  4140 

Washington,  DC  20405 

202-501-2200 

Government 

Administration 
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General  Counsel 
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Government 
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[Vacant! 

General  Counsel 
Department  of  Interior 
18th  &  C  Streets  NW. 
Room  6151 
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202-208  7351 
Governn>ent 
Rulemaking 

[Vacant! 

Deputy  Assistant  Secretary 

Occupational  Safety  &  Health  Admin. 

Department  of  Labor 

200  Constitution  Ave.  NW. 

Room  S2315 

Washington,  DC  20210 

202-219-6027 

Government 
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[Vacant! 

General  Counsel 

Small  Business  Administration 

409  Third  Street  SW. 

7th  Floor 

Washington,  DC  20416 

202  205-6642 

Government 

Regulation 

(Vacant! 

Chief  Counsel 

Federal  Aviation  Administration 

Department  of  Transportation 

800  Independence  Ave.  SW. 

Room  900E 

Washington,  DC  20591 

202-267-3222 

Government 

Rulemaking 

[Vacant! 

General  Counsel 
Department  of  Treasury 
1500  Pennsylvania  Ave.  NW. 
Room  3000  Main 
Washington,  DC  20220 
202-622-0287 
Government 
Judicial  Review 


[Vacant! 

General  Counsel  (02) 

Department  of  Veterans  Affairs 

810  Vermont  Ave.  NW. 
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202-535-8111 

Government 

Judicial  Review 
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Legal  Adviser 
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Washington.  DC  20520-6417 

202-647  9598 

Government 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

ICFRPwtSOS 

AdiiiMsti  lUvs  Cofif#rsfiM  RvQflftfIno 
AdnrinlstJBliw  PiacUm  wid  Procsdim 

MCNCV:  Administrative  Conference  of 
the  United  SUtes. 
action:  Recommendations. 

WMMARV:  The  Administrative 
Conference  of  the  United  States  adopted 
six  recommendations  at  its  Forty-Fifth 
Plenary  Session  addressing:  (1)  The 
procedural  and  practice  rule  exemption 
from  the  APA  notice-and-comment 
rulemaking  requirements:  (2)  agency 
policy  statements;  (3)  enforcement 
procedures  imder  the  Fair  Housing  Act 
(4)  coordination  of  migrant  and  seasonal 
fannworker  service  programs;  (5) 
streamlining  attorney's  fee  litigation 
onder  the  Equal  Access  to  (nstice  Act 
sod  (e)  implementation  of  the  Noise 
Control  Act 

The  Administrative  Conference  of  the 
United  States  is  a  federal  agency 
estabUshed  to  study  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agendas  in  carrying  out 
administrative  programs,  and  to  make 
recommendations  for  improvements. 

Recommendations  of  the 
Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Rsgislar  upon  adoption.  Complete  Usts 
of  recomroendations,  together  vrith  the 
texts  of  those  deemed  to  be  of 
continuing  interest  are  published  in  the 
Code  of  Federal  Regulations  (1  CFR  part 
305). 

BATES:  Tliese  recommendations  were 
adopted  June  1&-19, 1992,  and  issued 
June  30, 1992. 
Rm  FWITNBI  MFOKMATION  CONTACT 

Renee  Bemow,  Information  Officer,  or 


Jeffrey  S.  Lubbers,  Research  Director 

(202-254-7020). 

SUPPLnKKTAWV  INFOmiATION:  The 

Administrative  Conference  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act  5  US.C. 
571-576.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  lo 
the  agencies,  coUectively  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  VS.C.  574(1)). 

At  its  Forty-Fifth  Plenary  Session, 
held  June  lS-19, 1992,  the  Assembly  of 
the  Administrative  Conference  of  the 
United  States  adopted  six 
recommendations.* 

Recommendation  92-1,  The 
Procedural  and  Practice  Rule  Exemption 
from  the,APA  Notice-and-Comment 
Rulemaking  Requirements,  encourages 
agencies  to  voluntarily  use  notice-and- 
conunent  procedures  in  promulgating 
rules  of  procedure  and  practice  except 
in  situations  in  which  the  costs  of  such 
procedures  will  outweigh  the  benefits  of 
having  public  input  The 
recommendation  also  proposes  that  a 
rule  should  be  found  to  fall  within  the 
statutory  exception  only  when  it  both 
(a)  relates  solely  to  agency  methods  of 
internal  operations  or  of  Interacting  with 
regulated  parties  or  the  public  and  (b)' 
does  not  (i)  significantly  affect  conduct 
activity,  or  a  substantive  interest  that  is 
the  subiect  of  agency  jurisdiction,  or  (ii) 
affect  the  standards  for  eligibility  for  a 
govenmient  program.  The  Conference 
urges  OMB  to  refrain  from  exercising 
jurisdiction  under  Executive  Order 
12,291  with  respect  to  rules  relating  to 
procedure  and  practice  that  an  agency 
voluntarily  publishes  for  comment 

Recommendation  92-2.  Agency  Policy 
Statements,  advises  agencies  to  not 
issue  statements  of  general  applicability 
that  are  intended  to  impose  binding 
substantive  standards  or  obligations 
upon  affected  persons  without  using 
legislative  procedures  (normally 
including  notice-and-comment). 
Agencies  should  not  attempt  to  bind 
affected  persons  through  policy 
flatementa. 

Recommendation  92-3.  Enforcement 
Procedures  Under  the  Fair  Housing  Act 
deals  with  the  Department  of  Housing 
and  Urban  Development's 


implementation  of  the  1988  amendments 
to  the  Fair  Housing  Act.  The  Conference 
recommends  that  changes  be  made  to 
ensure  that  complainant's  litigation 
interests  are  protected,  that  HUD 
continue  to  study  the  reasons  why 
parties  are  dioosing  to  go  to  court  rather 
than  taking  advantage  of  the 
administrative  remedy,  and  that  It  take 
a  number  of  actions  to  ensure  that  the 
enforcement  program  remains  effective.  . 

Recommendation  92-4,  Coordination 
of  Migrant  and  Seasonal  Farmworker 
Service  Programs,  urges  establishment 
by  executive  order  of  an  Interagency 
Coordinating  Council  on  migrant  and 
seasonal  farmworker  programs.  The 
recommendation  suggests  that  the 
Coimcil  be  charged  with  identifying 
specific  coordination  tasks,  giving 
particular  attention  to  gaps  in  services 
and  unjustified  overlap.  In  most 
instances,  primary  responsibility  should 
be  given  to  ao  appropriately  chosen  lead 
agency.  The  recommendation  also  calls 
for  development  of  a  reUable  and 
comprehensive  migrant  and  seasonal 
farmworker  population  census  system, 
independent  of  any  existing  specific 
programs. 

Recommendation  92-5,  Streamlining 
Attorney's  Fee  Litigation  Under  the 
Equal  Access  to  Justice  Act  suggest 
^^ays  In  which  Congress  should  amend 
the  Equal  Access  to  Justice  Act  a  statue 
providing  for  the  award  of  attorney's 
fees  to  certain  individuals  and  entities 
who  prevail  over  the  United  States  in 
court  and  administrative  litigation.  The 
Conference  recommends  that  the  Act  be 
amended  lo  reduce  collateral  litigation 
over  the  amount  of  awardeble  fees  and 
encourage  settlement  of  fee  petitions.  In 
addition,  the  recommendation  proposes 
that  the  standard  for  award  of  attorney's 
fees  in  cases  involving  individual 
benefit  claims  (such  as  Social  Security 
disabiUty  claims)  be  changed  by 
eliminating  the  proviso  that  the  United 
States  need  not  pay  fees  if  its  position 
was  substantially  justified.  The 
Conference  also  urges  Congress  to 
resolve  difficulties  concerning  the 
timeliness  of  fee  applications  when 
cases  are  remanded  to  agencies  and  to 
consider  whether  certain  administrative 
and  Article  1  court  proceedings  not  now 
covered  by  the  Equal  Access  to  Justice 
Act  should  be  included  within  its 
coverage. 

Recommendation  92-6, 
implementation  of  the  Noise  Control 
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Act  responds  to  a  request  by  the 
Environmental  Protection  Agency  to 
assist  it  in  addressing  procedural 
concerns  arising  in  connection  with  the 
absence  of  funding  for  EPA's 
responsibilities  under  the  Noise  Control 
Act.  The  recommendation  advises  EPA 
to  analyze  the  preemptive  impact  of  its 
existing  regulations  under  the  Act 
taking  into  account  a  number  of  related 
issues.  The  recommendation  suggests 
that  the  analysis  be  followed  by 
appropriate  congressional  action,  either 
to  repeal  the  Noise  Control  Act  or  to 
fund  whatever  responsibilities  may  be 
delegated  by  Congress  to  EPA  under  the 
Act 

The  full  texts  of  the  recommendations 
are  set  out  below.  The  recommendations 
will  be  transmitted  to  the  affected 
agencies  and,  if  so  directed,  to  the 
Congress  of  the  United  States.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 
recommendations  must  be  made  by  each 
body  to  which  the  various 
recommendations  are  directed. 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference's  offices  at  suite  500,  2120  L 
Street  NW,.  Washington,  DC. 

List  of  Subjects  1  CFR  Part  305 

Administrative  practices  and 
procedure,  attorney's  fees,  the  Equal 
Access  to  Justice  Act,  fair  housing  law 
enforcement  informal  rulemaking 
procedure,  migrant  and  seasonal 
farmworker  programs,  the  Notice 
Control  Act  and  policy  statements. 

PART  SOS— RECOMMENDATIONS  OF 
THE  AOHINISTRA-nVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  S  VS.C.  571-576. 

2.  The  table  of  contents  to  part  305  of 
title  1  CFR  is  amended  to  add  the 
following  new  sections: 

Sec 

305.92-1    The  Procedural  and  Practice  Rule 

Exemption  from  the  APA  Nolice-and- 

Cominenl  Rulemaking  Requirements 

(Recommendation  No'.  92-1). 
305.92-2    Agency  Policy  Slalemenis 

(Recommendation  No.  92-2). 
305.92-3    EnforcemenI  Procedures  Under  the 

Fair  Housing  Act  (Recommendation  No. 

92-3). 
305.92-4    Coordination  of  Migrant  and 

Seasonal  Farmworker  Service  Programs 

(Recommendalion  No.  92-4). 


3054)2-5    Streamlining  Attorney'!  Fee 
Litigation  Under  the  Equal  Acceis  to 
lusUce  Act  (Recommendation  No.  92-5). 

305.92-e    Implementation  of  the  Noiae 

Control  Act  (Recommendation  No.  92-6). 

3.  New  iS  305.92-1  through  305.g2-« 
are  added  pari  305,  to  read  as  follows: 

{305.92-1    The  procedural  end 
practice  rule  exemption  from  the  APA 
notlce-and-coinment  rulemaking 
requirement*  (Recommendation  Na 
92-1). 

The  Administrative  Procedure  Act  5 
U.S.C.  553,  establishes  the  procedural 
requirements  for  notice-and-comment 
rulemaking.  It  requires  that  an  agency 
generally  publish  notice  and  provide 
opportunity  for  public  comment  before 
adopting  a  rule.  The  section  also 
provides  for  a  nimiber  of  specific 
exemptioiu.  One  of  these  exemptions  in 
subsection  (b)(A),  provides  that  the 
requirements  for  notice  and  comment  do 
not  apply  to  "rules  of  agency 
organizatioit  procedure,  or  practice 
•  *  '.' 

The  scope  of  APA  exceptions  has 
been  described  as  "enshrouded  in 
considerable  smog,"*  and  the  question 
of  what  is  a  procedural  or  practice  rule 
has  no  clear  answer.*  The  issues  is  in  a 
state  of  flux.*  Although  courts  have  used 
a  number  of  different  tests  to  determine 
whether  a  rule  was  one  of  procedure  or 
practice,  none  has  been  particularly 
satisfactory.  Over  the  years  the 
Conference  has  addressed  the  scope  of 
most  of  the  other  exceptions  to  the  APA 
rulemaking  requirements.*  Because  the 


'  Tlw  lenn  procadural  rvle  will  be  uicd  herein  lo 
rafer  to  rule*  of  agency  practice  and  procedure 
Other  exeraptioni  (roin  notice.«nd-cominenl 
rulemaking  requirement*  cover  interpretive  rule*, 
policy  statement*,  end  eltuatiooa  where  good  cau*e 
exist*.  See  eection  S53(b).  Section  S&3(s)  completely 
exempts  from  notice.«nd<omment  iMlemsking  rules 
involving  military  or  foreign  affairs,  agency 
management  or  personnel,  grants,  loans.  beneDls.  or 
contracts. 

■  NotI  V.  Chapman.  IM  F.2d  1023.  imo  |2<1  Dr 
107S);  see  alto  Community  Nutrition  Institute  v. 
Youns-  SIS  F.  2d  Ml.  Me  (DC  Or  1987) 

'  There  hst  been  Ic**  debate  atwut  whsl  are  rules 
of  agency  organization. 

*  Air  Transport  Association  v.  Deportment  of 
Transportation.  SOO  F.2d  3as  |D  C  Cir  19901  cert 
granted.  Ill  S.  Ct.  669 11991).  fudgment  ocoted and 
remanded.  1115.  Ct  944  (1991).  opinion  vacatedand 
petition  dismissed  on  mootness  grounds.  S33  F.2d 
1043  (D.C  Or.  1991).  has  recently  (ocuacd  attention 
tNi  the  scope  of  the  exemption. 

*  Recommendslion  68-8.  "Elimination  of  Certain 
Exemptions  from  the  APA  Rulemaking 
Requirements.  1  CFR  305.69-a.  Recommendation  73- 
S.  "Elimination  of  the  'Military  or  Foreign  Affairs 
Function  Exemption  From  APA  Rulemskuig 
Requirements."  1  CFR  30573-5:  Recommendation 
7S-5.  "Interpretive  Rules  of  Cenersl  Applicability 
and  Statements  of  General  Policy."  1  CFR  305.76-5. 
Recommendation  63-2.  The  'CtMd  Cause' 
Exemption  from  APA  Rulemaking  Requirements."  1 
CFR30533-r 


procedur  I  rule  exception  is  a  subject  of 
increasing  controversy,  it  is  appropriate 
for  the  Conference  to  fill  this  gap. 

The  Conference  has  long  advocated 
the  value  of  notice  and  comment  in 
rulemaking,*  and  this  recommendation 
encourages  agencies  to  use  such 
processes  voluntarily  in  promulgating 
rules  of  procedure  or  practice.  Notice 
and  comment  can  provide  the  agency 
with  valuable  input  from  the  public  as 
well  as  furnish  enhanced  public 
acceptance  of  the  rules.  Chi  the  other 
hand,  there  can  be  costs  to  the  agency  in 
using  notice-and-comment  procedures, 
including  the  time  and  effort  of  agency 
personnel,  the  cost  of  Federal  Register 
publication,  and  the  additional  delay  in 
implementation  that  results  from 
seeking  pubUc  comments  and 
responding  to  them.  For  significant 
procedural  rule  changes,  the  benefits 
seem  likely  to  outweigh  the  costs;  but 
this  may  not  be  the  case  for  minor 
procedural  amendments.  Thus,  unless 
the  costs  outweigh  the  benefits,  we 
strongly  encourage  agencies  voluntarily 
to  use  notice  and  comment  even  where 
an  APA  exemption  applies. 

The  Conference  believes,  however, 
that  the  procedural  and  practice  rule 
exemption  can  in  appropriate 
circumstances  serve  a  legitimate 
governmental  purpose,  and  that 
Congress  intended  it  to  be  available  in 
such  cases.  Where  such  rules  are  truly 
procedural,  rather  than  substantive  in  a 
procedural  mask,  the  statutory 
exemption  should  be  available.  The 
Conference  therefore  recommends,  as  a 
guide  to  agencies  in  determining  when  a 
rule  is  procedural,  that  agencies  should 
establish  first  that  the  rule  relates  to  an 
agency's  internal  operations'  methods 
of  interacting  with  the  public  and 
second  that  the  rule  has  no  substantive 
impact  because  it  neither  significantly 
affects  conduct,  activity  or  a  substantive 
interest  that  is  the  subject  of  agency 
regulation,  nor  affects  the  standards  for 
eligibility  for  government  programs.* 


*  See.  eg..  Recommendation  6S-S.  supra  n.S 
'  It  is  likely  that  some  rules  relating  to  agency 
internal  operations  will  also  fall  within  a  category 
of  rules  exempt  from  all  of  section  5&3's 
requirements  (including  publication  of  a  statement    . 
of  basis  snd  purpose  and  delayed  effective  date)  as 
a  "matter  relating  to  agency  management  or 
personnel  "  5  US  C  553|a)|2) 

'  The  term  "program"  is  mesnl  to  be  interpreted 
brosdly  to  include,  among  others,  those  involving 
tienefits.  contracts,  licenses,  permits,  and  loan 
guarantees  In  this  connection,  it  should  be  noted 
that  many  agencies,  following  Recommendstion  69- 
S  have  voluntarily  waived  the  exemption  from 
noltce.and-commenl  rulemaking  for  matters  relating 
lo  loana.  grants,  tienerits.  or  contracts. 
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Only  if  the  propowd  rule  meets  both 
parti  of  thii  test  should  it  be  considered 
as  being  within  the  exemption  from 
notice-and-comment  requirements  as  a 
rule  of  practice  or  procedure.  Examples 
of  rules  that  would  be  prt>cednral  under 
this  standard  include  liiles  governing 
conduct  of  formal  hearings  or  appeals, 
ex  parte  rules,  and  rules  conceniing  the 
business  hours  of  the  agency.  Examples 
of  nonexempt  rules  include  rules 
relating  to  the  criteria  for  determining 
the  severity  of  enfon»ment  sanctions, 
levels  of  dvil  money  penalties,  or 
application  requirements  that  serve  to 
limit  eligibility  for  a  government  benefit 
program. 

In  order  to  encourage  agencies 
voluntarily  to  use  notice  and  comment, 
the  Conference  also  recommends  that 
the  OfBce  of  Management  and  Budget 
refrain  from  exerdng  its  furisdiction  to 
review  rules  fitting  within  the  definition 
of  rules  relating  to  an  agency's 
procedure  or  practice  when  an  agency 
voluntarily  publishes  them. 


1.  Federal  agencies  should  exercise 
restraint  in  invoking  the  Administrative 
Procedure  Act's  statutory  exceptions  to 
the  notice-and-comment  rulemaking 
procedures.  Thus,  the  Administrafive 
Conference  has  consistently  urged 
agencies  voluntarily  to  use  notice-and- 
comment  procedures  when  issuing  rules 
that  fall  within  the  terms  of  most  of  the 
exempUons  under  6  VS.C.  S53.* 

2.  For  rules  falling  tvithin  the 
"procedure  or  practice"  exception  in  S 
VS.C.  553fb](A).  agencies  should  use 
notice-and-comment  procedures 
voluntarily  except  in  situations  in  which 
the  costs  of  such  procedures  wrtll 
outweigh  the  benefits  of  having  pubUc 
input  and  information  on  the  scope  and 
impact  of  the  rules,  and  of  the  enhanced 
public  acceptance  of  the  rules  that 
would  derive  from  public  comment 

3.  In  determining  whether  a  proposed 
rule  falls  witliin  the  statutory  exception 
for  rulea  of  agency  "procedure  or 
practice,"  agencies  should  apply  the 
following  standard:  A  rule  is  within  the 
terms  of  the  exception  when  it  both  (a) 


*  Id  •com  caacs.  th«  Conferanoe  bai 
ncommended  Uwl  asanda*  sancrally  uaa  mtioe 
and  comment.  Racmnraendatioa  7ft-&,  'Interpnlive 
Rulea  of  General  ApphcabUlly  and  Sutementa  of 
General  Policy  .'  1  OPR  3aS.7»-6.  ReoommendaHoo 
S3-:.  "Tba  'Good  Caoaa'  Exemptton  from  APA 
RulemaUnt  RaquiRiaenu.'  1  CTR  3I&S3-2.  In  Ike 
caae  of  aome  other  exempliooa.  the  Conference  hat 
alao  recommended  etinlnatlns  then  altogether. 
Recomraendatton  OB-Bi  'TUminatian  of  Certain 
Exemptlona  from  the  APA  Rulemaking 
Raquirementa.  1  CFR  305  66  6;  Recomraenilatlao  73- 
S.  TUmtaiadon  of  the  '>ililltary  or  Foreign  Affaln 
Fonctloo"  exemption  htm  APA  Rulemaking 
Requlmnenu.'  1  CFR  3as.73-6. 


relates  solely  to  agency  methods  of 
internal  operations  or  of  interacting  with 
regulated  parties  or  the  public  and  (b) 
does  not  (i)  sigoificantly  affect  conduct 
activity,  or  a  substantive  interest  that  is 
the  subject  of  agency  jurisdiction,  or  (ii) 
affect  the  standards  for  eligibility  for  a 
government  program. '  ° 

4.  To  assist  agencies  in  implementing 
this  recommendation,  the  Office  of 
Management  and  Budget  should  refrain 
from  exercising  jurisdiction  under 
Executive  Order  12291  with  respect  to 
rules  relating  to  an  agency's  procedure 
or  practice  that  an  agency  voluntarily 
publishes  for  notice  and  comment 

i  305,92-2    Agancy  policy  slatMiMnts 
(Racommcndatlon  No.  92-2). 

This  recommendation  addresses  use 
of  agency  policy  statements.  PoUcy 
statements  fall  within  the  category  of 
agency  actions  that  are  "rules"  within 
the  Administrative  Procedure  Act's 
definition  because  they  constitute  "the 
whole  or  a  part  of  an  agency  statement 
of  general  or  particular  applicability  and 
future  effect  designed  to  implement 
interpret  or  describe  law  or  policy,"  S 
VS.C.  551(4).  "Rules"  include  (a) 
legislative  rules,  which  have  been 
promulgated  through  use  of  legislative 
rulemalung  procedures,  usually 
including  the  notice-and-comment 
procedures  of  the  Administrative 
Procedure  Act  6  VS.C.  S53.  and  (b) 
nonlegislative  rules— that  is,  interpretive 
rules  and  policy  statements — which  fall 
within  the  above  definition  of  "rules" 
but  which  are  not  required  to  be 
promulgated  through  use  of  legislative 
rulemaking  procedures.  Thus,  poUcy 
statements  include  all  substantive 
nonlegislative  rules  to  the  extent  that 
they  are  not  limited  to  interpreting 
existing  law.  They  come  with  a  variety 
of  labels  and  include  guidances, 
guidelines,  manuals,  staff  instructions, 
opinion  letters,  press  releases  or  other 
informal  captions. 

PoUcy  statements  that  inform  agency 
staff  and  the  pubUc  regarding  agency 
policy  are  beneficial  to  both.  While  they 
do  not  have  the  force  of  law  (as  do 
legislative  rules)  and  therefore  can  be 
challenged  within  the  agency,  they 
nonetheless  are  important  tools  for 
guiding  administration  and  enforcement 
of  agency  statutes  and  for  advising  the 
public  of  agency  policy. 

The  Conference  is  concerned, 
however,  about  situations  where 
agencies  issue  policy  statements  which 
they  treat  or  which  are  reasonably 


regarded  by  the  public  as  binding  and 
dispositive  of  the  issues  they  address.' 
The  issuance  of  such  binding 
pronouncements  as  poUcy  statements 
does  nol  offer  the  opportunity  for  public 
comment  which  is  normally  afforded 
during  the  notice-and-comment 
legislative  rulemaking  process  for  rules 
which  have  the  force  of  law.  Courts 
have  frequently  overruled  agency 
reUance  on  poUcy  statements  as  binding 
on  affected  persons. 

Where  the  poUcy  statement  is  treated 
by  the  agency  as  binding,  it  operates 
effectively  as  a  legislative  rule  but 
%vithout  the  notice-and-comment 
protection  of  section  553.  It  may  be 
difficult  or  impossible  for  affected 
persons  to  challenge  the  poUcy 
statement  within  the  agency's  own 
decisional  process:  they  may  be 
foreclosed  from  an  opportimity  to 
contend  that  the  policy  statement  is 
unlawful  or  unwise,  or  that  an 
alternative  poUcy  should  be  adopted.  Of 
course,  affected  persons  could  undergo 
the  appUcaUon  of  the  poUcy  to  them, 
exhaust  administrative  remedies  and 
then  seek  judicial  review  of  agency 
denials  or  enforcement  actions,  at  whidi 
time  they  may  find  that  the  poUcy  is 
given  deference  by  the  courts.  The 
practical  consequence  is  that  this 
process  may  be  costly  and  protracted, 
and  that  affected  parties  have  neither 
the  opportunity  to  participate  in  the 
process  of  poUcy  development  nor  a 
reaUstic  opportunity  to  chaUenge  the 
poUcy  when  appUed  within  the  agency 
or  on  judicial  review.  The  public  is 
therefore  denied  the  opportunity  to 
comment  and  the  agency  is  denied  the 
educative  value  of  any  facts  and 
arguments  the  party  may  have  tendered. 

The  Conference  beUeves  this  outcome 
should  be  avoided  first  by  requiring  that 
when  an  agency  contemplates  an 
annoimcement  of  substantive  poUcy 
(other  than  through  an  adjudicative 
decision),  it  should  decide  whether  to 
issue  the  poUcy  as  a  legislative  rule,  in  a 
form  that  binds  affected  persons,  or  as  a 
nonbinding  poUcy  atatement*  Second. 


'*  Tike  letm  'program**  la  meant  to  be  Inteipretad 
broadly  to  indwda.  among  others,  Iboae  Involving 
beneflla.  contracta.  licenaea.  pexmita,  and  loan 
gueranteca.  See  footnote  7.  supra. 


'  There  an  many  faceti  that  mual  be  aiieaied  in 
delermining  whether  a  pohcy  etalemeni  la 
operationally  a  rule  thai  biiul*  affected  p^r%i%nm  |n 
general,  we  apply  the  concepi  here  to  agency 
itatementa  that  are  uaually  lasued  in  permanent 
form  and  that  are  relied  upon  by  an  ageocy  and  itl 
ataff  10  decide  policy  wboee  bam.  legably.  and 
aoundneai  caiuiol  be  challenged  within  the  agency. 
Whether  a  itatement  li  ■  matter  of  pobcy  or 
Interpretation,  is  issued  in  a  permaoenl  form,  and  ia 
in  fact  binding  lor  to  what  extent  II  ia  binding)  an 
often  difTicult  queiUons  that  can  only  be  deaded  in 
context. 

'  The  Conference  has  already  urged  agencies  to 
uaa  Dotice.«nd-coDiment  proGeourca,  when 
posalble.  befiire  promulgating  an  Inteiprebve  ntle  of 

Conlinucd 
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to  prevent  policy  itatements  from  being 
treated  as  binding  as  a  practical  matter, 
the  recommendation  suggests  that 
agencies  establish  informal  and  flexible 
procedures  that  allow  an  opportunity  to 
challenge  policy  statements. 
Recognizing  that  each  agency's  process 
differs,  the  choice  of  which  procedures 
to  change  in  implementing  this 
recommendation  remains  in  the 
discretion  of  each  agency.  Likewise, 
actions  taken  during  review  of  the 
policy  statement  would  not  necessarily 
be  aflected  by  such  reconsideration. 

Recommmidalion 

The  following  recommendations 
applicable  to  policy  statements  are 
intended  to  ensure  that,  before  an 
agency  promulgates  substantive  policies 
which  bind  *  ajfected  peraons,  it 
provides  appropriate  notice  and 
opportunity  for  comment  on  such 
policies,  and  makes  sure  that  policy 
statements  are  not  treated  as  binding. 

I,  Legislative  Rulemalcing  for  Binding 
Policies 

A.  Agencies  should  not  issue 
statements  of  general  applicability  that 
are  intended  to  impose  binding 
substantive  standards  or  obligations 
upon  affected  persons  without  using 
legislative  rulemaking  procedures 
(normally  including  notice-and- 
comment).  Specifically,  agencies  should 
not  attempt  to  bind  affected  persons 
through  policy  statements. 

B.  When  an  agency  publishes  a 
legislative  rule  (e.g..  in  the  Federal 
Register  and  in  offlcial  agency 
publications),  the  preamble  to  the  rule 
should  state  that  it  is  a  legislative  rule 
intended  to  bind  affected  persons.  The 
preamble  should  also  cite  the  specific 
statutory  authority  for  issuing  the  rule  in 
binding  form  as  well  as  the  steps  that  it 


general  applic«bilily  or  statement  of  general  policy 
that  i»  likely  to  have  substantial  impact  on  the 
public-  Agendet  wr'c  urged  to  use  post- 
promulgation  notic».and.commenl  procedure  if  it  is 
not  practicable  to  accept  and  coitaider  comments 
before  the  rule  is  promulgsled.  See 
Recommendation  76-A.  "Interpretive  Rules  of 
General  Applicability  and  Statements  ol  General 
Policy" 

'  As  the  term  is  used  here,  an  agency  rule  is 
"binding"  when  the  agency  brats  it  as  a  standard 
where  noncompliance  may  form  an  independent 
basis  for  action  in  matters  that  determine  the  rights 
and  obligations  of  any  person  outside  the  agency 
This  IS  true  whether  or  not  the  rule  was 
promulgated  in  accordance  with  section  5&3.  A 
document  that  was  not  issued  pursuant  to  section 
S53.  and  therefore  cannot  be  binding  legally,  may 
nevertheless  be  binding  as  a  practical  mailer  if  the 
agency  treats  it  as  dispositive  of  the  issue  it 
addresses.  This  recommendation  is  concerned  only 
wilh  substantive,  as  opposed  to  procedural.  rules- 
See  Recommendation  92-1.  "The  l>rocedural  and 
Practice  Rule  Exemption  From  the  APA  Notice-and- 
Comment  Rulemaking  Requirements  " 


has  taken  to  comply  with  procedural 
requirements. 

n.  Policy  Stalemeots 

A.  Notice  ofnonbinding  nature.  Policy 
statements  of  general  applicability 
should  make  clear  that  they  are  not     ' 
binding.  Persons  affected  by  policy 
statements  should  be  advised  that  such 
policy  statements  may  be  challenged  in 
the  manner  described  in  pari  B  below. 
Agencies  should  also  ensure,  to  the 
extent  practicable,  that  the  nonbinding 
nature  of  policy  statements  is 
communicated  to  all  persons  who  apply 
them  or  advise  on  the  basis  of  them, 
including  agency  staff,  counsel, 
administrative  law  judges,  and  relevant 
state  oflicials. 

B.  Procedures  for  challenges  to  policy 
statements.  Agencies  that  issue  policy 
statements  should  examine  and.  where 
necessary,  change  their  formal  and 
informal  procedures,  where  they  already 
exist,  to  allow  as  an  additional  subject 
requests  for  modiflcation  or 
reconsideration  of  such  statements. 
Agencies  should  also  consider  new 
procedures  separate  from  the  context  in 
which  the  poUcy  statement  is  actually 
applied.  The  procedures  should  not 
merely  consist  of  an  opportimity  to 
challenge  the  applicability  of  the 
document  or  to  request  waivers  or 
exemption  from  it  rather.  aHected 
persons  should  be  afforded  a  fair 
opportunity  to  challenge  the  legality  or 
wisdom  of  the  document  and  to  suggest 
alternative  choices  in  an  agency  forum 
that  assures  adequate  consideration  by 
responsible  agency  ofTicials  The 
opportunity  should  take  place  at  or 
before  the  time  the  policy  statement  is 
apphed  to  affected  persons  unless  it  is 
inappropriate  or  impracticable  to  do  so. 
Agencies  should  not  allow  prior 
publication  of  the  statement  to  foreclose 
full  consideration  of  the  positions  being 
advanced-  When  a  policy  statement  is 
subject  to  repeated  challenges,  agencies 
should  consider  instituting  legislative 
rulemaking  proceedings  on  the  policy. 

m.  Instnictions  to  Agency  StaH 

This  recommendation  does  not 
preclude  an  agency  from  making  a 
policy  statement  which  is  authoritative 
for  staff  officials  in  the  interest  of 
administrative  uniformity  or  policy 
coherence.  Indeed,  agencies  are 
encouraged  to  provide  guidance  to  staff 
in  the  form  of  manuals  and  other 
management  directives  as  a  means  to 
regularize  employee  action  that  directly 
affects  the  public  However,  they  should 
advise  staff  that  while  instructive  to 
them,  such  policy  guidance  does  not 
constitute  a  standard  where 


noncomp   ance  may  form  an 
indepenaent  basis  for  action  in  matters 
that  determine  the  rights  and  obligations 
of  any  person  outside  the  agency. 
Further,  agencies  are  encouraged  to 
obtain  public  comment  on  such 
guidance.  Finally,  in  any  case  in  which 
staff  officials'  adherence  to  such 
directives  may  affect  a  member  of  the 
public,  care  should  be  taken  to  observe 
the  requirements  of  5  U.S.C.  552(a) 
which  imposes  a  publication 
requirement  independent  of  any 
obligation  to  employ  notice-and- 
comment  procedures. 

i  30S.92-3    Enforcement  procedures 
under  the  Fair  Housing  Act 
(Recommendation  No.  92-3). 

Background 

The  1968  Fair  Housing  Act  outlaws 
various  types  of  discrimination  in  the 
sale  or  rental  of  residential  housing.  It 
prohibits  discrimination  on  the  basis  of 
race,  color,  religion,  sex.  and  national 
origin,  and  covers  sale  and  rental  of 
residential  housing,  refusal  to  deal,  and 
a  number  of  related  actions.  In  1988, 
Congress  amended  the  Fair  Housing 
Act.  by  altering  the  enforcement 
provisions  for  violations  of  the 
antidiscrimination  provisions,  while  at 
the  same  time  extending  the  Act's 
coverage  to  discrimmation  against  the 
handicapped  and  families  with  children. 

The  1968  Act  contained  limited 
enforcement  provisions,  imder  which  the 
Department  of  Housing  and  Urban 
Development  (HUD)  had  a 
circumscribed  role.  The  Act  provided 
that  persons  aggrieved  by  discrimination 
could  file  (within  180  days)  a  complaint 
with  the  Secretary  of  HUD.  who  was 
obligated  to  conduct  an  investigation 
and  use  informal  methods  (conferences, 
conciliation  and  persuasion)  to 
eliminate  any  discriminatory  practices. 
If  a  state  or  local  agency  provided  nghts 
and  remedies  that  were  substantially 
equivalent  to  those  under  the  federal 
statute.'  the  Secretary  was  required  to 
refer  the  case  to  thai  state  or  local 
agency. 

If  neither  agency  was  able  to  secure 
voluntary  compliance,  the  aggrieved 
pariy  was  permitted  to  file  a  civil  action 
in  a  United  States  District  Court,  unless 
state  or  local  forums  provided 
substantially  equivalent  rights  and 
remedies.  In  such  cases,  the  state  or 
local  couri  had  to  be  used.  The  Act  also 
provided  for  a  private  right  of  action  in 
U.S.  District  Court.  Remedies  were 
limited  to  injimctive  relief,  actual 


'  Among  the  provisions  in  the  Act  were  subpoena 
authority  and  authority  to  submit  inlerrogalories  to 
respondents. 
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damages,  and  punitive  damages  not  in 
excess  of  S1.000.  The  1968  Ad  also 
authorized  the  Department  of  Justice  to 
file  suit  in  cases  involving  "pattern  or 
practice"  or  issues  of  "general  public 
importance."  injunctive  relief  was 
available  in  audi  cases. 

These  remedies  were  considered  by 
many  to  be  inade^bate,  both  because  of 
the  limited  judicial  remedies  and  the 
lack  of  an  effective  administrative 
enforcement  process.  In  1988,  Congress 
amended  the  Act's  enforcement 
provisions,  while  at  the  same  time 
expanding  the  Act's  coverage. 

The  1988  amendments  created  two 
additional  categories  of  people 
protected  from  discrimination  under  the 
Act.  Discrimination  with  respect  to 
handicapped  persona  is  now  prohibited, 
and  is  defined  to  include  refusal  to 
permit  certain  "reasonable 
modifications"  of  existing  premises  at 
the  handicapped  person's  expense,  and 
refusal  to  make  certain  "reasonable 
accommodations"  for  access. 
Discriminabon  against  families  with 
children  is  also  prohibited,  although 
there  is  an  exception  for  certain 
"housing  for  older  persons." 

The  amended  enforcement  provisions 
furnished  significant  new  remedies.  The 
Act  now  provides  an  administrative 
enforcement  procedure,  which  requires 
HUD  to  investigate  filed  complaints 
vtrithin  100  days.  The  statute  of 
limitations  has  been  doubled  to  a  year. 
During  the  Investigation  period,  HUD  is 
to  undertake  conciliation  efforts.  If  those 
are  not  successful,  and  HUD  finds 
"reasonable  cause"  to  beheve  a 
violation  has  occurred,  it  must  issue  a 
formal  charge  of  discrimination.  Upon 
Issuance  of  a  formal  charge,  the 
complainant  and  respondent  each  have 
20  days  to  elect  to  have  the  claim 
adjudicated  in  court  If  neither  party  so 
elects,  the  case  is  heard  in  an  APA 
hearing  before  a  HUD  administrative 
law  judge,  with  evidence  presented 
under  the  Federal  Rules  of  Evidence. 
The  parties  to  the  hearing  are  HUD 
(represented  by  its  Office  of  General 
Counsel)  and  the  defendant,  with  the 
aggrieved  party  permitted  to  intervene. 
The  AL]  has  the  authority  to  award 
compensatory  damages  and  injunctive 
rehef,  and  to  impose  civil  penalties 
against  a  defendant  of  up  to  $10,000  for 
the  first  offense,  $25,000  if  there  has 
been  a  prior  violation  within  the 
previous  5  years,  and  $50,000  if  there 
have  been  two  or  more  violations  within 
the  previous  7  years.  AL)  decisions  are 


reviewable  by  the  Secretary,*  and 
appealable  to  the  VS.  Court  of  Appeals. 

If  either  party  elects  to  "remove"  the 
case  to  court,  the  case  is  litigated  by  the 
Department  of  Justice,  and  the 
complainant  may  intervene.  As  in  the 
administrative  fonmi.  injunctive  relief 
and  compensatory  damages  are 
available,  but  instead  of  dvil  money 
penalties,  punitive  damages  may  be 
awarded.  A  jury  trial  is  also  available. 

The  private  right  of  action  remains, 
with  an  extended  statute  of  limitations, 
and  removal  of  the  $1000  cap  on 
punitive  damages.  (Injunctive  rehef  and 
compensatory  damages  are  also 
available,  but  dvil  penalties  are  not.) 
There  is  no  requirement  that  a  party 
exhaust  its  administrative  remedies 
before  filing  suit  in  court  but  if 
administrative  proceedings  are  pending, 
a  private  suit  may  not  be  filed.  'The 
Department  of  justice's  authority  to  file 
suite  in  "pattern  and  practice"  cases 
remains  the  same,  except  that  available 
relief  has  been  expanded  to  indude  dvil 
penalties. 

As  under  the  old  statute,  state  and 
local  remedies  are  to  be  used  to  the 
extent  that  they  are  "substantially 
equivalent"  to  those  provided  for  in  the 
Act  Slate  and  local  agendes  must  be 
certified  by  HUD  as  having  equivalent 
procedures  before  cases  must  be 
referred  to  them.  Agendes  that  had  been 
certified  prior  to  1988  were 
grandfathered  in  for  40  months  with 
respect  to  handling  discrimination 
complaints  covered  by  the  prior  Act 
The  40-month  period  expired  in  January 
199Z,  but  was  extended  until  September 
1992.  During  this  "grandfathering" 
period,  state  agendes  could  process 
housing  discrimination  complaints 
involving  race,  color,  sex.  religion,  and 
national  origin,  even  though  their 
procedures  were  not  substantially 
equivalent  to  the  Act's  amended 
provisions.  However,  until  they  have 
been  spedfically  certified  to  do  so,  they 
may  not  handle  complaints  involving 
familial  status  or  the  handicapped. 

Discussion 

Implementation  of  the  new 
enforcement  provisions  of  the  Act  is  in 
an  early  stage.  HUD  appears  to  be 
taking  its  responsibihties  seriously. 
Some  portions  of  the  program  seem  to 
be  working  well,  while  in  some  others, 
emerging  trends  may  be  cause  for 
concern. 

The  administrative  hearing  portion  of 
the  enforcement  program  appears  to  be 
functioning  smoothly.  To  the  extent  that 
parties  have  elected  to  stay  in  the 


■  HUD  n^ulallOM  provide  that  the  Secretary  will 
reiriew  only  tn  extraordinary  caaca. 


admin  itrative  adjudication  process, 
their  cases  have  been  processed 
expeditiously.  However,  in  more  than 
half  the  cases,  one  of  the  parties  has 
chosen  to  "remove"  the  case  to  court, 
and  most  of  these  court  cases  are  still 
pending. 

HUD  has  indicated  that  It  is 
conducting  a  study  on  why  so  many 
cases  are  "removed"  to  court.  The 
Conference  applauds  that  endeavor,  and 
suggests  that  such  a  study  be  an  ongoing 
effort.  HUD  should  also  undertake  an 
education  program  to  advise  potential 
complainants  and  respondents  of  the 
practical  considerations  that  relate  to 
the  dedsion  on  which  process  to  use. 
Such  explanations  should  address  the 
potential  remedies  available  in  each 
option,  as  well  as  the  likely  time  periods 
that  each  will  require  for  resolving  the 
dispute. 

In  virtually  all  other  dvil  rights 
enforcement  processes,  an  existing 
administrative  remedy  must  be  used.  In 
fact  in  most  adminis^ative  processes, 
parties  do  not  have  the  choice  between 
using  an  existing  administrative  process 
or  going  to  court.  Thus,  the  Fair  Housing 
Act's  provision  permitting  either  party 
the  choit:^  of  going  through  the 
administrative  process  or  to  court  is  an 
unusual  one,  offering  the  potential  for 
quicker  hearings  in  the  administrative 
forum  and  larger  (punitive)  damages  in 
judidal  forums. 

The  Fair  Housing  Act  amendments' 
system  arose  out  of  a  political 
compromise  resulting  from,  among  other 
things,  concern  about  the 
constitutionahty  of  eliminating  a  party's 
opportunity  for  a  jury  trail  in  the  contexh 
of  fair  housing  rights  enforcement.  The 
existence  of  a  right  to  a  jury  trail  in  this 
sitijation  is  a  subjed  of  some  debate, 
but  in  light  of  this  debate,  as  well  as  the 
recent  natiire  of  the  pohtical 
compromise  that  permitted  enactment  of 
the  Fair  Housing  Act  amendments,  the 
Conference  does  not  at  this  time 
reconmiend  eliminating  the  option  of  a 
district  court  remedy.  The  Conference  is 
reluctant  to  strongly  encourage  parties 
to  use  the  admimstrative  process  rather 
than  the  judicial  route  until  it  has  more 
information  as  to  why  parties  select  one 
over  the  other,  and  more  data  on  alleged 
significant  differences  in  the  relief 
granted  in  each. 

Under  current  law.  complainants  are 
not  automatically  parties  to  proceedings 
brought  by  HUD  (at  the  administrative 
level)  or  the  Department  of  Justice  (in 
court)  as  a  result  of  their  complaints. 
Although  procedures  for  intervention 
exist  concerns  have  been  raised  that  in 
some  cases,  the  interests  of 
complainants  and  the  government  may 
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divert  at  pointi  in  the  litigatioo  where 
interventioa  aj  of  right  is  no  longer 
available.  For  example,  the  Department 
of  Juitice  may  not  wish  to  appeal  a 
determination  with  which  the 
complainani  is  unsatisfied.  If  the 
complainant  is  not  already  a  party  to  the 
litigation,  his  or  her  appeal  rights  may 
be  iosL  Providing  that  a  complainant  is 
automatically  a  party  to  any  case  based 
on  his  or  her  complaint  would  alleviate 
this  problem.  Moreover.  HUD  should 
notify  complainants  of  their  right  (o  be 
represented  by  their  own  counsel 
(separate  from  counsel  from  the 
govemment).  not  only  at  the  beginning 
of  the  litigation  process,  but  at 
subsequent  stages  where  the  interests  of 
the  govemment  and  of  the  individual 
complainant  may  diverge  on  a 
significant  or  dispositive  issue  (e.g..  on 
the  question  whether  to  appeal  an 
adverse  decision). 

The  Act  requires  that  HUD  undertake 
conciliation  efforts  in  cases  in  which 
complaints  are  filed.  Conciliation  efforts 
are  madf  by  the  HUD  investigator 
assigned  to  the  complaint  It  appears 
that  close  to  25  percent  of  the  cases  are 
conciliated  successfully.  Conciliation 
(and  other  opportunities  to  use 
alternative  means  of  dispute  resolution) 
should  continue  to  be  encouraged.  HUD 
should  study  whether  using  the 
investigator  as  conciliator  has  been 
advantageous  due  to  the  investigator 
bein^  knowledgeable  about  the  case  and 
the  program,  or  whether  parties  may 
tend  to  perceive  some  bias  because  of 
the  Investigator's  initial  Involvement  In 
determining  the  objective  merits  of  the 
parties'  positions.  Proper  training  tn 
conciliation  and  mediation  would  be 
essential  for  the  Investigative  staff  if 
they  are  to  continue  to  have  a  role  In 
this  part  of  the  dispute  resolution 
process. 

A  major  area  where  HUD  has  not 
Iwen  Buctxssful  in  meeting  its 
responsibility  imder  the  Act  is  its 
inabiUly  to  complete  Investigations  and 
determine  whether  or  not  to  file  charges 
within  the  1(X)  days  allowed  by  statute. 
In  fact  almost  75  percent  of  the  Fair 
Housing  Act  complaints  tiled  in  1990 
were  not  processed  within  the  100-day 
statutory  deadline.  There  are  several 
possible  reasons  for  this.  There  has  been 
a  significant  increase  in  the  number  of 
complaints  filed  since  the  Act's 
amendment  Much  of -the  burden  of  this 
iiuaease  falls  on  HUD,  because  state 
and  local  agencies  have  not  been 
certified  for  the  cases  under  the 
expanded  coverage.  '  Moreover.  HUD 


'  K  may  atw  \x  that  given  the  nnanaal  prvasuret 
lacing  ilatet.  Ihey  will  not  lake  the  naceaaafy 
action  Ihal  arauUI  allow  HUD  to  eefllly  ttion. 


has  used  a  fairly  compUcated  internal 
review  system  with  respect  to  making 
"cause"  detemunations,  which  might  be 
simplified,  now  that  its  persoiuiel  have 
had  some  experience.  HUD  has  been 
taking  steps  to  ensure  that  complaints 
are  processed  in  a  timely  fashion, 
including  delegating  some  decisional 
authority  to  regional  personnel.  Such 
efforts  are  to  be  encouraged,  so  long  as 
care  is  taken  to  ensure  adequate 
training. 

As  described  above,  state  and  local 
agencies  that  provide  rights  and 
procedures  substantially  equivalent  to 
those  available  under  federal  law  may 
be  certified,  in  which  case  complaints 
must  be  processed  by  such  agencies 
rather  thisn  by  HUD.  The  automatic 
grandfathering  provisions  in  the  1968 
Act  have  expired  (although  they  have 
been  extended  to  the  extent  permitted 
by  the  Act),  and  many  slate  agencies 
have  not  been  certified.  There  are 
concerns  from  both  ends  of  the 
spectrum:  Concern  that  HUD  will  be 
overlenieni  in  determining  that  the 
processes  of  state  and  local  agencies  are 
substantially  equivalent  and  concern 
that  HUD  will  not  act  expeditiously 
enough  in  certifying  those  that  do  have 
equivalent  processes. 

As  a  result  of  the  enlarged  coverage  of 
the  Fair  Housing  Act  about  oae.half  of 
the  complaints  over  the  last  2  years 
have  involved  allegations  of 
discrimination  on  the  basis  of  familial 
status.  There  also  have  been  a 
8ubstanti«l  number  of  cujmplaints 
involving  alleged  discrimination  against 
the  handicapped.  Thiu,  the  earlier 
concentration  on  disCTimination  cases 
arising  under  the  old  Act  has 
necessarily  been  diluted  to  some  degree. 
HUD  should  take  care  to  ensure  that  the 
importance  of  attacking  all  types  of 
discrimination  within  its  purview 
continues  to  be  recognized, 
notwithstanding  resource  limitabons. 

Recodmenda  tion 

1.  Congress  should  amend  the  Fair 
Housing  Act  to  provide  that  each 
aggrieved  person  on  whose  behalf  a 
complaint  has  been  filed  shall 
automatically  be  deemed  a  party  to  a 
lawsuit  or  administrative  proceeding 
that  results  from  su<:h  complaint 

2.  The  Department  of  Housing  and 
Urban  Development  (HUD)  should 
notify  each  complainant  of  his  or  her 
option  to  select  private  counsel 
(separate  from  counsel  from  the 
Govemment),  at  the  time  a  reasonable 
cause  finding  is  made,  and  a  future 
points  where  action  by  govemment 
counsel  is  potentially  adversely 
dispositive  of  that  complainant's 
remedies.  This  notice  should  explain  the 


potential  i  iplications  to  the 
complainant  of  exercising  that  option. 

3.  HUD  should  continue  to  study  why 
parties  in  oases  under  the  Fair  Housing 
Act  are  opting  in  a  large  portion  of  cases 
to  use  the  judicial  process,  rather  than 
the  administrative  adjudication  process. 
The  results  of  such  studies  should  be 
shared  with  th/-  Administrative 
Conference,  the  Congress  and  the 
public 

,4.  HUD  should  undertake  an 
educational  program  to  advise  potential 
complainants  and  respondents  of  the 
practical  considerations  that  bear  upon 
a  decision  to  choose  the  administrative 
process  or  the  judicial  process  in  Fair 
Housing  Act  cases.  Including  an 
explanation  of  the  potential  remedies 
and  time  periods  for  resolution  of  the 
dispute. 

5.  HUD  should  increase  its  efforts  to 
process  complaints  within  the  l(K)-day 
statutory  period.  Among  the  alternatives 
it  should  sonsider  are  delegating 
increased  authority  to  regio.nal  offices, 
with  concomitant  additional  training 
and  appropri<-  e  headquarters  oversight 

6.  In  deciding  whether  to  certify  or 
maintain  certifications  of  state  and  local 
agencies.  HUD  should  examine  closely 
whether  such  ageaues  ofier 
substantially  equivalent  rights  and 
procedures,  and  move  as  rapidly  as 
possible  to  certify  those  that  do. 

7.  HUD  should  encourage  the  use  of 
alternative  dispute  resolution  in  all 
stages  of  Fair  Housing  Act  cases.  It 
should  particularly  monitor  the 
conciliation  process,  to  ensure  that  it  is 
perceived  as  working  fairly.  It  should 
continue  to  offer  training  In  conciliation 
and  mediation  skills. 

a.  HUD  should  not  allow  efforts 
directed  towards  the  newly  covered 
categories  of  discrimination  to  diminish 
the  recognized  importance  of  complaints 
falling  under  the  original  categories. 
i  305.92-4    Coonllnation  of  migrant 
and  •aaaonal  farmworker  aervice 
programs  (Recommendation  No.  92-4). 

Since  the  1960s,  the  federal 
govemment  has  established  numerous 
service  programs  to  help  meet  the  needs 
of  migrant  farmworkers.  From  the  early 
days,  migrants  have  been  considered  a 
uniquely  federal  responsibility, 
primarily  because  of  their  interstate 
movement  which  makes  it  hard  for  the 
workers  and  their  families  to  qualify  for 
local  assistance  and  disrupts  other 
services  like  schooling  for  the  children. 
As  these  programs  have  evolved,  many 
have  come  to  serve  nonmigrant  seasonal 
farmworkers  as  well 

The  programs  to  meet  health, 
education,  housing,  job  training,  and 
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other  needa  of  migrant  and  seasonal 
fannworkers  (MSFWs)  have  developed 
separately.  There  are  approximately  10 
MSFW -specific  service  programs,  and 
farmvirorkers  also  draw  upon  the 
assistance  of  numerous  other  general 
programs  such  as  food  stamps  or 
Medicaid.  The  four  largest  federal 
programs  are  Migrant  Education, 
administered  by  the  Department  of 
Education:  Migrant  Health  and  Migrant 
Head  Start  both  administered  by  the 
Department  of  Health  and  Human 
Services;  and  the  Department  of  Labor's 
special  job  training  programs  for 
MSFWs  under  section  402  of  the  )ob 
Training  Partnership  Act 

Each  prt^ram  has  its  own  definition 
of  migrant  and/or  seasonal  farmworker, 
as  well  as  other  eligibility  standards. 
The  result  is  a  potential  for  overlap  of 
some  services  and  gaps  in  others,  end 
there  Is  no  overarching  provision  for 
effective  coordination  among  the 
programs.  Various  efforts  have  been 
ondertaken  at  the  national  level  to 
Improve  coordination,  but  with  mixed 
success  to  date.  These  include  an 
Interagency  Committee  on  Migrants,  a 
staff-level  group  that  meets  quarterly, 
largely  for  Information-sharing  purposes; 
an  Interagency  Coordinating  Council, 
established  informally  as  a  forum  for 
policy-level  decisionmakers  involved  in 
the  various  programs,  but  now  inactive; 
and  a  Migrant  inter-Assodation 
Coordinating  Committee,  Involving 
nonprofit  grantees  and  other 
organizations  representing  direct  service 
providers. 

In  addition.  MSFWs  often  qualify  for 
other  services  provided  by  state  and 
local  governments  or  funded  through 
private  Initiative,  each  governed  by  Its 
own  particular  definitions  or  eligibility 
standards.  These  services  are  especially 
Important  in  areas  where  some  or  all  of 
the  major  federal  programs  are  not 
present  Effective  local  service  providers 
therefore  have  to  be  adroit  In  locating 
those  available  services,  from  whatever 
source,  that  can  best  meet  the  needs  of 
their  dientele.  Because  of  the  great 
variety  in  locally  available  services  of 
this  idnd,  much  of  the  task  of 
coordination  among  MSFW  service 
programs  necessarily  takes  place  at  the 
local  and  state  level  Many  states  are 
finding  ways  to  encourage  this  process 
by  the  creation  of  a  governor's 
committee  or  taik  force,  involving 
service  providers,  growers, 
representative  government  officials, 
farmworkers,  and  others. 

The  federal  government  should  also 
take  steps  to  improve  coordination  of 
services.  For  example,  the  intake 
procedures  for  each  service  program 


(now  typically  undertaken  separately  by 
each  of  the  agencies,  despite 
considerable  duplication)  should  be 
streamlined.  To  effectuate  such  efforts, 
and  to  provide  better  interagency 
consultations  l>efore  program  changes 
are  introduced,  the  President  should 
establish  by  executive  order  a  policy- 
level  Interagency  Coordinating  Council 
on  MSFW  programs.  This  Council  is  not 
intended  to  replace,  and  indeed  should 
promote,  existing  coordination  at  the 
program  staff,  state,  and  service 
delivery  level. 

To  facilitate  interagency  coordination, 
whether  or  not  such  e  Council  is 
created,  a  reliable  system  for  gathering 
data  on  the  nation's  population  of 
MSFWs  is  needed.  Although  each 
agency  has  its  own  mechanism  for 
generating  program  statistics  and 
estimates  of  the  target  population,  these 
vary  widely  In  method  and  scope,  and 
each  suffers  from  specific  inadequacies. 
They  produce  widely  varying  pictures  of 
the  nation's  population  of  MSFWs,  to 
the  continuing  frustration  of  legislators, 
service  providers,  researchers,  and 
others.  Agricultural  labor  data  have 
always  been  left  out  of  the  Department 
of  Lat>or's  regular  employment  data 
system,  and  no  other  adequate 
permanent  data  source  now  fills  the  gap. 
The  recommendation  provides  some 
guidance  on  the  goals  of  such  an 
information-gathering  effort 

Recommendation 

L  CooidinatfoD  at  the  National  Level 

An  Interagency  Coordinating  Council 
on  migrant  and  seasonal  farmworker 
(MSFW)  programs  should  be  established 
to  strengthen  national  coordination  of 
MSFW  service  programs.  The  Council 
would  be  charged,  inter  aba,  with 
Identifying  specific  coordination  tasks  to 
be  accomplished.  In  most  cases  under 
the  primary  responslbihty  of  a 
designated  lead  agency. 

A.  To  ensure  an  enduring  structure 
and  a  dear  mandate,  the  President 
should  issue  an  executive  order  creating 
the  Council,  spedfying  the  poUcy-level 
officials  from  appropriate  agendes  who 
would  be  permanent  members  and 
designating  a  chair.  The  order  should 
also  designate  an  agency  that  would 
initiaUy  have  primary  responsibility  for 
staffing  the  Coundl's  meetings  and  other 
functions.  The  Coundl  should  be 
specifically  charged  to  coordinate  and 
review  MSFW  service  programs,  giving 
particular  attention  to  gaps  in  services 
and  unjustified  overlap.  It  should 
encourage  public  participation  through 
public  meetings,  creation  of  an  advisory 
committee,  or  other  means. 


B.  Tl  .-  executive  order  should  provide 
that  the  Council,  in  cooperation  with  the 
Office  of  Management  and  Budget 
review  proposals  for  significant  changes 
in  any  agency's  MSFW  service  program 
(induding  proposed  legislation, 
regulations,  and  grantee  performance 
standards).  OMB  should  consolidate  or 
coordinate  its  own  oversight  of  all 
federal  MSFW  service  programs. 

The  executive  order  should  assign  to 
the  Coundl  the  initial  responsibility  to 
develop,  through  delegations  to  the 
appropriate  agendes,  a  reliable  and 
compreheiuive  MSFW  population 
census  system,  independent  of  any  of 
the  specific  programs,  along  the  lines 
described  in  part  U.  Other  spedfic 
coordination  tasks  that  the  Coundl 
might  wish  to  take  up  indude 
development  of  consoUdated  or 
streamlined  intake  processing  for 
MSFW  programs,  provision  of  better 
linkages  among  existing  MSFW 
information  dearinghouses,  and 
encouragement  of  cooperation  among 
direct  service  providers. 

D.  The  Coundl  should  identify  and 
assign  priorities  to  the  coordination 
tasks  to  be  accomplished,  with  a 
strategy  and  timetable  for  their 
achievement  In  most  instances,  it 
should  assign  lead  responsibility  for 
each  spedfic  coordination  task  to  a 
designated  agency.  That  agency's 
coordination  efforts  with  other  agendes 
may  indude  suggesting  regulations  or 
other  implementation  measures. 

E  The  Council  should  study  the 
differing  eligibility  standards  of  MSFW 
programs  and  identify,  if  appropriate, 
where  consistency  could  be  achieved 
without  substantial  impact  on  the 
benefidaries  of  those  programs. 

F.  The  Cou.idl  should  also  study  and 
make  recommendations  on  the 
strengthening  of  state  and  local 
coordination  of  MSFW  programs. 

n.  InformatioD  Gathaiing  on  Migrant 
and  Seasonal  Fannworkais 

A.  To  improve  coordination  of  and 
service  delivery  in  MSFW  programs,  the 
executive  order  should: 

(1)  Authorize  the  Coundl  to  develop 
an  integrated,  cost-effective  system  for 
gathering  data  on  the  number, 
characteristics,  and  distribution  of 
MSFWs  and  their  dependents: 

(2)  Authorize  the  Coundl  to  designate 
an  appropriate  agency  to  have 
responsibility  for  collecting  the  data, 
with  the  cooperation  of  federal  agencies 
with  MSFW  service  programs; 

(3)  Direct  appropriate  federal  agencies 
with  expertise  in  gathering  these  kinds 
of  data,  such  as  the  Bureau  of  the 
Census,  the  Bureau  of  Labor  Statistics, 
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the  National  Center  for  Education 
Statiitics,  or  the  National  Agricultural 
Statiatics  Service,  to  cooperate  with  the 
Coundl'i  eflort:  and 

(4)  Provide  opportunities  for 
submiasion  of  data  and  information  from 
the  public 

B.  Thia  data  ayatem  abould  enaure 
that  the  information  gathered  on 
MSFWs  and  their  dependenti 
sufTiciently  deacribes  workera  employed 
in  a  broad  apectnim  of  VS.  agriculture 
and  related  induatry.  Thia  means  that 
the  data  should  include  and  distinguish 
among  workers  employed,  for  example, 
in  crop  and  livestock  production,  the 
packing  and  procesaing  of  farm 
producta.  and  fiaheries.  Data  ahould  be 
collected  on  workers  and  their 
dependents.  Including  such  factors  as 
recency  and  frequency  of  migration, 
farm  and  aonfarm  earnings  and  periods 
of  employment,  and  health,  education, 
and  housing  cfaaracteriatica.  These 
comprehensive  data  should  be  collected 
in  a  form  designed  to  be  useful  to 
service  programa  with  differing 
definitions  of  eligible  workers  and  their 
dependents. 

C  This  data  system  should  be 
designed  to  help  the  Council  identify 
general  trends— including  changes  in  the 
total  number  of  MSIWs  end  their 
depeiulents  and  employment  patterns — 
and  opporttmities  for  coordination 
among  M^W  programs.  To  help 
achieve  this  goaL  the  Council  should 
consider  whether  there  are  areas  in 
which  a  consensus  on  a  set  of  common 
characteristics  of  MSFWs  should  be 
developed  for  statistical  purposes. 

t30&»2-S    StrMmHntng  •ttonwy'a 
fM  litigation  umtar  the  Equal  Aoeaaa 
to  Justice  Act  (Recommemtatlon  No. 
93-5). 

Congreu  first  waived  the 
government's  Immunity  from  attorney's 
fee  awards  in  the  Equal  Access  to 
lustioe  Act  (EAJA).  S  US.C.  501 26 
U.S.C  2412(d).  in  1860  and  reenacted  the 
Act  in  1965.  The  EAJA  authorizes 
certain  private  parties  that  prevail  in 
nontort  dvll  litigation  againat  the  United 
States  in  boUi  courts  and  agencies  to 
recover  their  fees  and  expenses.  No 
recovery  is  allowed,  however,  if  the 
government  demonstrates  that  its 
position  was  substantially  fusUfled. 
which  has  been  construed  to  require  the 
government  to  show  that  its  position 
had  a  reasonable  baais  in  both  law  and 
facL  The  Act  precludes  fee  awards  to 
parties  tfiat  exceed  a  spedfied  net  worth 
or.  in  the  case  of  businesses  and 
organizaUofu.  number  of  employees.  It 
also  sets  a  maximum  hourly  rate  for 
attorney's  fees  of  $75  per  hour.  The  rate 
ran  be  raised  if  the  court  "determines 


that  an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited 
availabihty  of  qualified  attorneys  for  the 
proceedings  involved,  fuatifies  a  higher 
fee":  in  agency  proceedings,  the  agency 
must  make  such  a  determination  through 
rulemaking.  With  cost-of-living 
increases,  attorneys  can.  at  present 
hope  to  recover  a  little  over  SlOO  per 
hour  under  the  EAJA  for  most  court 
litigation,  though  they  remain  limited  to 
$75  per  hour  for  most  litigation  before 
agencies. 

Congress  sought  to  accomplish  two 
interconnected  goals  in  the  Act  To 
provide  an  incentive  for  private  parties 
to  contest  government  overreaching  and 
to  deter  government  wroitgdoing. 
Congress  feared  that  parties  with 
limited  resources  would  not  be  able  to 
defend  vigorously  against  government 
enfort:ement  actions  or  to  diallenge 
opprobrious  regulation.  One-way  fee 
shtfting  under  the  Act  was  intended  to 
help  rectify  the  imbalance  in  resources. 
Because  fee  awards  must  be  paid  out  of 
the  oHending  agency's  budget  Congress 
hoped  that  EAJA  litigation  would  alao 
apur  agenciea  to  act  more  prudentiy. 
particulariy  when  determining  the  rights 
of  partiea  of  modest  meaiu. 

Congress  originally  estimated  that  the 
EAJA  would  cost  the  government  $100 
million  a  year,  in  recent  years, 
approximately  2.000  EAJA  applicationa 
have  been  reaolved  each  year,  of  which 
the  vast  majority  involve  social  security 
disability  or  similar  individual  benefits 
disputes.  The  total  payout  of  fees  In 
these  cases  has  been  only  $5  to  $7 
million  per  year.  . 

Reducing  Litigation  and  Encouraging 
Settlement 

Although  the  EAJA  may  not  have 
been  used  as  often  as  predicted,  it  has 
nevertheless  generated  a  significant 
amount  of  contentious  litigation. 
Relatively  few  EAJA  applicationa 
appear  to  be  aettled.  and  the  empirical 
evidence  available  Indicatea  that  fee 
litigation  often  reaulta  in  more 
complicated  proceedings  than  are 
merited.  Ambiguoua  provisions  in  the 
Ad— auch  as  the  substantial 
justification  standard  and  the  provision 
permitting  enhancements  to  the  fee 
cap— foster  additional  Uligation  and 
minimize  the  potential  for  settlement  of 
fee  disputes.  The  Administrative 
Conference  believes  that  amendments  to 
the  EAJA  would  produce  significant 
savings  in  litigation  costs. 

To  reduce  Utigation  over  the  proper 
amount  of  fees  awardable  under  the 
EAJA.  the  Conference  recommends 
several  technical  modifications  to  the 
Act  First  Congress  should  strike  the 
provision  allowing  enhancement  of  fees 
when  "  a  special  factor,  auch  as  the 


limited  ava  ability  of  qualified 
attorneys  for  the  proceedings  involved, 
justifies  a  higher  fee."  The  enhancement 
provision  breeds  uncertainty,  costs 
money  to  litigate,  and  makes  aettlemeni 
more  difficull  to  obtain.  Second. 
Congress  should  amend  28  US.C 
2412(d)(2)  to  specify  how  courts  should 
calculate  cost-of-living  increases.  LitUe 
is  gained  by  litigating  over  issues  such 
as  which  price  index  or  subcategory  of 
an  index  to  use  in  these  calculatioiu. 
ThirtL  Congress  should  make  clear  that 
fees  are  to  be  calculated  at  the  adjusted 
rate  applicable  on  the  date  the  judge  or 
adjudicator  iaaues  an  order  granting  the 
EA)A  application  CurrenUy,  courts  are 
split  as  to  when  the  cost-of-living 
increase  in  applicable— for  instance, 
tvhether  it  should  be  calculated  as  of  the 
date  the  work  is  performed,  or  as  of 
some  later  date.  Choosing  the  date  when 
the  application  is  granted  creates  a 
bright-line  rule  that  should  simplify  the 
calculation  and  compensate  a  private 
parfy  to  a  limited  extent  for  the  delay  in 
payment  s,g..  payment  in  1S92  for  work 
performed  in  1886.  Fourth,  becauae  the 
Conference  recommends  eliminating  the 
enhancement  provision  and  including  an 
offer-of  judgment  proviaion  (described 
below),  both  of  which  ahould  tend  to 
reduce  the  fees  payable  by  the 
government  it  also  recommends  raising 
the  fee  cap  to  approximate  more  closely 
the  prevailing  market  rate  for  attorneys, 
to  ensure  that  the  level  of  compensation 
under  the  Act  remains  adequate  to  aerve 
its  purposes. 

In  addition  to  these  relatively 
technical  modificatioiu  to  the  Act  the 
Administrative  Conference  recommends 
that  Congress  enact  an  offer-of- 
judgment  provision  to  help  encourage 
settiements  of  fee  disputes  arising  under 
the  EAJA.  Upon  receiving  a  private 
party's  fee  application,  the  government 
could  make  an  offer  of  judgment  as  to 
the  fee  award.  If  the  private  parfy 
rejecu  that  offer  and  ultimately  recovers 
no  more  than  the  offer.  It  could  not 
recover  any  fees  or  expenses  incurred 
for  services  rendered  after  the  offer  was 
rejected.  The  offer-of-judgment  device 
should  encourage  settiement  thereby 
saving  both  parties  the  expense  of 
litigating  fee  disputes:  while  the 
government  pariy  gains  leverage  by 
extending  an  oHer  of  judgment  the 
private  parfy  benefits  from  the 
opportunify  to  obtain  prompt  payment  of 
fees. 

This  offer  of  judgment 
recommendation  and  the  four  technical 
recommendatioiu  that  precede  it 
involve  careful  balancing  of  factors  that 
may  either  increase  or  reduce  the 
incentives  for  attorneys  ~o  accept  EAJA 
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caiei.  The  Conference  preeenti  tliem  as 
a  single  package,  rather  than  separate 
proposali.  and  emphasizes  the 
interielationBhip  among  the 
recommendations. 

The  Conference  also  recommends  that 
Congress  act  to  resolve  problems 
involving  implementation  of  the  EAJA't 
requirement  that  parties  seeking  feea  file 
appUcatioiu  within  30  days  after  final 
judgment  (or  final  disposition  in  agenc>' 
proceedings).  Thirty  days  does  not 
always  provide  adequate  time  for 
prevailing  paitie*  to  prepare  the 
neceaaary  raatehals,  and  the 
jurisdictional  nature  of  the  requirement 
foredooe*  the  option  of  a  time 
exteooioa.  F.KlrnriIng  the  filing  ueadline 
to  00  days  would  reduce  the  pressure  on 
fee  applicanla  without  undue  prejudice 
to  the  go*eramenL  More  importantly, 
the  Supreme  Court's  recent  deosion  in 
MeJkanyan .  v.  SuWitxn.  Ill  &  Ct  2157 
(1991).  and  Sullivan  v.  Finkelstein.  110  & 
CL  2858  (U90).  have  spawned 
significant  lit^tioo  about  the  timeliness 
of  EAJA  applications  when  the  federal 
courts  remand  cases  to  agencies. 
Currently,  some  district  court  remands 
to  agencies  are  considered  final 
jud^nents.  thus  triggeiing  the  30-day 
filing  limit  In  the  EA]A.  even  though 
claimants  do  no<  yet  know  whether  they 
have  "prevailed"  in  the  underlying 
action.  The  uncertainty  created  by  these 
cases  could  be  avoided  by  making  dear 
in  the  statute  that  the  filing  deadl'me  is 
not  triggered  in  a  prt>ceeding  on  remand 
until  the  party  has  prevailed  in  the 
remanded  proceeding.  Alternatively, 
Congress  could  resolve  these  problems 
by  deleting  the  30-day  requirement. 
Most  other  attorney's  fee  statutes  do  not 
include  any  such  deadline,  and 
attorneys  waiting  to  be  paid  for  &e'ir 
services  will  have  no  incentive  to  delay 
filing. 

Congress  should  also  encourage 
private  parties  litigating  against  the 
United  States  to  Inform  the  court  or 
administrative  adjudicator  before 
judgment  if  they  intend  to  apply  for 
EAJA  fees  should  they  prevail  This 
would  permit  such  decision  makers,  in 
appropriate  cases,  to  make  a 
determination  as  to  the  substantial 
justiTicatioo  of  the  government's  position 
at  the  same  time  they  resolve  the  merits. 
That  simultaneous  finding  may  obviate 
the  need  for  more  extensive  briefs  at  a 
later  time. 

Streamlining  ~«e  Disputes  in  Individual 
BoaafilCase. 

Individual  benefit  claims  brought 
directly  under  42  U.S.C.  4051g)  or  under 
a  provision  cross-referencing  42  US.C 
405(g).  wiiich  include  social  security 
disability,  SSI.  Medicare  and  similar 


claims,  raise  some  unique  issues 
deserving  special  consideration. 
Currently,  the  substanbaf  justification 
issue  is  litigated  in  a  hi^  percentage  of 
all  EAJA  disputes  arising  out  of  such 
benefit  cases:  from  July  1989  to  June 
1990,  the  government  prevailed  in  less 
than  15%  of  these  disputes.  The  average 
EAJA  award  in  such  cases  is  less  than 
S3,50a  In  li^t  of  these  facts,  the 
Conference  concludes  that  the 
substantial  justification  standard  shonld 
be  eliminated  for  benefit  cases  involving 
individual  datmants  (bol  not  for  class 
actions).  Although  automatic  fee  shifting 
in  these  cases  would  increase  the 
govenmient's  exposure  to  EAJA  awards, 
that  increase  would  be  counterbalanced 
to  some  extent  by  the  elimination  of 
considerable  government  expense  in 
litigating  tiie  substantial  justification 
issue. 

Man  Importantly,  elimination  of  the 
substantial  Jtistification  standard  should 
enable  benefit  claimants  to  find 
repfesentaUon.  Currently,  parties 
seeking  to  press  small  disability  daims 
and  most  SSI  daims  may  have  difficulty 
retaining  cormsd  cither  through  hourly 
rates  or  through  a  contingency  fee 
arrangement;  eliminating  die  substantial 
justification  standard  should  help 
ensurv  the  avmilability  of  counsel  in 
these  cases  by  makiog  certain  that  a 
reasonable  fee  will  be  available  for  any 
successful  daim.  In  addition,  in  cases — 
primarily  dissbility  cases — in  whidi 
daimants  can  obtain  counsel  through 
contingency  fee  airaogements 
(restricted,  in  sodal  tecnrity  cases,  to  a 
reasonable  fee  not  to  excxed  25%  of 
back  benefits,  42  U.S.C  40e(b)),  their 
counsel  currently  have  little  incentive  to 
apply  for  fees  under  the  EAJA.  If 
counsel  have  a  contingency  fee 
arrangement  and  obtain  an  EAJA  fee 
award,  they  must  return  the  lesser 
award  to  the  daimanL  Public  Law  96- 
461,  Section  20B.  as  amended  by  Public 
Law  09-80.  Section  3, 99  SUL  188 
(August  5. 1965).  Not  surprisingly,  many 
successful  benefits  claimants  do  not 
apply  for  &MA  fees  (fewer  than  40 
percent  did  so  from  July  1980  to  June 
1990).  even  though  private  parties' 
success  rate  in  EAJA  htigaUon  exceeds 
80  percent 

Extending  flie  EAJA's  Coverage 

Finally,  the  Conference  recommends 
that  Congress  consider  extending  the 
Act's  coverage,  on  a  category-by- 
categoiy  basis,  to  particular  agency  and 
court  proceedings  that  have  the  same 
characteristics  as  those  adversary 
proceedings  now  covered  by  the  Act 
The  Act  covers  only  "adversarial 
adjudications"  in  agencies,  which  are 
defined  as  "adjudications  under  section 


554  of  Julie  SJ."  The  Supreme  Court  in 
Ardestoid  v.  INS.  112  S.  Q.  515  (1991). 
construed  that  provlsioo  to  exclude 
agency  proceedings    such  as 
deportation  casts    which  have  viitually 
the  identical  attributes  as  proceedings 
under  section  554  but  are  not  technically 
covered  by  that  provisioa  Similarly,  it  is 
undear  whether  EAJA  covers  all 
litigation  against  the  United  States  in 
Artide  I  courts,  even  though  such 
proceedings  are  often  iliiectly  analogous 
to  those  covered  by  the  Ad  in  Artide  HI 
courts.  Congress  has  dealt  explidtly 
with  some  of  these  courts:  for  example, 
the  EAJA  was  amended  in  1985  to 
indude  the  United  States  Claims  Court, 
and  a  separate  statute,  with  somewhat 
different  standards  than  the  EAJA, 
provides  for  fee  awards  in  Tax  Court 
proceedings.  28  US.C  7431.  Bat  other 
Artide  I  bodies  remain  to  be  considered. 
The  Cotirt  of  Veterans  Appetds,  for 
example,  recently  dedded  that  it  does 
not  have  authority  to  award  attorney's 
fees  under  the  Act. /ones  v.  Dem-jnski, 
No.  90-58  (March  13, 1992). 

Ramsmnandation 

1.  Congress  should  amend  the  Equal 
Access  to  Justice  Act  S  U.S.C  504. 28 
U.S.C  2412(d),  as  follows: 

a.  To  reduce  litigation  over  the  dotUr  value 
of  fee  swuils.  (1)  the  previiion  in  the  Ad 
•Uowug  snhiiii  eiiieni  of  bes  wheo  "a 
speciai  (actor,  audi  a*  the  limited  araUability 
of  qualified  atlomeyt  for  the  proceaduigs 
involved.  justlGaa  a  tii^er  fee"  should  be 
stricken.  (2)  the  Act  should  specify  the 
precise  method  to  t>e  osed  in  ceicnlating 
futute  ooat-of-living  odloatments  to  the  fee 
cap.  (3)  tlie  Ad  should  sute  that  ttic  rale  to 
tie  used  is  (he  one  that  is  applioble  wtien  tlie 
judo's  (or  admtnistrabve  sdjudicalor's)  older 
swarding  EA|A  fees  Is  issued,  and  (4)  lt>e  S^ 
per  hour  Ise  cap  should  tie  raised  to 
approximate  more  dosely  the  prevailiiig 
market  rate  for  allomeya. 

b  To  encourage  aettlements.  the  Ad 
should  include  an  ofTer-of-judgment 
ptocedim:  after  an  EAJA  application  is  filed, 
the  government  may  make  on  offer  of 
ludgmenl  on  the  EAJA  rlaim  if  the  pnvate 
party  rejects  the  govemmeDl's  offer  and  is 
ultimately  awarded  no  more  than  thai  offer, 
that  party  forfeits  the  right  to  seek  fees  or 
expenses  for  the  EA)A  litigation  from  the 
time  the  offer  of  ludgroent  it  refected. 

c  To  etuninsle  btigation  on  tlie  question  of 
when  prevailmg  parties  must  file  for  fees. 
either  the  SO-day  Bling  deadiine  In  5  U.S.C. 
S04  and  2B  US.C.  24U(d)  should  tie  extended 
to  60  dayi.  to  nin  from  the  dale  of  final 
disposition  of  the  case.'  or  the  Tiling  deadline 
should  tie  eliminated 


'  "Final  dupotitioo"  occun  when  a  pony  bas 
prevailed  m  a  proceeding  and  ihe  diipoailion  of  Ihe 
proceeding  la  final  end  unappealable.  In 
proccedins"  involving  a  remand  from  a  court  lo  an 
agency,  final  diapoailioo  doea  ool  occur  uBlJ  Uie 
remanded  proccedins  la  cooduded  and  the  reauluns^ 
order  la  final  and  unappealable 


"^J 
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d.  To  praiDote  ludidal  econamy.  the  Act 
ibould  encourage  prtvate  parties  liUgating 
agaiiut  the  United  State*  to  notify  the  court 
or  admlnittrative  adjudicator  prior  to 
ludgment  If  they  intend  to  Tile  an  EA|A 
application  ihould  they  prevail,  ao  ai  to 
enable  the  dedaionmaJier.  in  appropriate 
case*,  to  detennine  whether  the  govemment't 
position  was  aubslantially  (ustiTied  within  the 
meaning  of  the  Act  of  the  same  Ume  thai 
ludgment  is  enleied  against  the  United 
Suies. 

2.  Congrew  thoiild  modify  the 
provif  Ions  of  28  U.S.C  2412(d)  as  they 
apply  to  individual  benefit  claims  either 
brought  directly  under  42  U.S.C  40S(g) 
or  under  a  provision  cross-referencing  42 
U.S.C  405(g)  in  the  federal  courU.  For 
those  cases,  the  Act  should  provide  for 
fee  awards  to  prevailing  claimants  in 
Individual  actions  without  reference  to 
whether  the  position  of  the  United 
States  was  substantially  (ustified. 

3.  Congress  should  coiuider  whether 
to  extend  the  Act's  coverage,  on  a 
category-by-category  basis,  to: 

a.  Agency  proceedings  that  although  not 
teduiically  ad)udication*  "under  section  SS4 
(of  Title  S)."  are  required  by  alalute  to  employ 
procedures  equivalent  to  those  of  such  formal 
adversary  proceedinga. 

b.  Proceedings  before  Article  1  courts  that 
have  tlie  aame  attributes  as  covered 
proceedings  in  Article  in  courts  and  In 
agencies. 

|30&l3-«   IwpHinwiUtlonotthaMol— 
CoMrel  Act  OtooammandaUon  Na  t2-6). 

In  IBSl,  Congress  agreed  to  the 
Administration's  proposal  to  cease 
funding  for  the  Office  of  Noise 
Abatement  and  Control  (ONAC)  in  the 
Environmental  Protection  Agency  (EPA). 
Congress,  however,  did  not  repeal  the 
Noise  Control  Act  *  when  it  eliminated 
ONACs  funding. 

Before  the  eUmination  of  ONAC  EPA 
engaged  in  a  wide  variety  of  activities  to 
abate  noise  pollution  under  authority  of 
the  Noise  Control  Act  and.  after  1978, 
the  Quiet  Communities  Act*  These 
included  identifying  sources  of  noise  for 
regulation,  promulgating  noise  emission 
standards,  coordinating  federal  noise 
research  and  noise  abatement  working 
with  industry  and  international,  state 
and  local  regulators  to  develop 
consensus  standards,  disseminating 
information  and  educational  materials, 
and  sponsoring  research  concerning  the 
effects  of  noise  and  the  methods  by 
which  it  can  be  abated.  The  Quiet 
Communities  Act  authorized  EPA  to 
provide  grants  to  state  and  local 
governments  for  noise  abatement 

EPA  ceased  virtually  all  noise 
abatement  activities  after  ONACs 


funding  was  eliminated.  However,  the 
federal  noise  emission  and  labeling 
standards  it  had  promulgated  have 
remained  in  effect  thereby  preempting 
state  and  local  governments  from 
adopting  different  standards.  Thus,  the 
standards  remain  frozen,  as  neither  the 
EPA  nor  the  state  or  local  agencies  have 
been  in  a  position  to  amend  or  update 
possibly  outmoded  standards  despite 
the  technological  developments  of  the 
last  decade.  Moreover,  some  private 
rights  to  bring  tori  or  other  actions  may 
be  affected  by  these  EPA  emission  and 
labeling  standards. 

The  Conference  recognizes  that  the 
decision  to  end  funding  was  substantive 
rather  than  procedural,  but  in  part,  the 
impact  has  been  procedural.*  No 
procedure  has  been  available  for  a 
decade  to  reexamine  the  existing 
preemptive  standards  to  take  into 
account  developments  in  science  and 
technology  that  may  bear  on 
implementation  of  the  legislative  intent 
Elimination  of  funding  for  the  agency's 
noise  control  program  has  had  the 
additional  procedural  effect  of  leaving 
several  proposed  but  imissued 
standards  pending  for  a  decade  without 
final  action  by  EPA. 

EPA  retains  the  statutory 
responsibility  for  enforcing  the  Noise 
Control  Act  and  has  used  minimal 
resources  for  engaging  in  limited 
enforcement  and  other  related 
activities.*  Pursuant  to  this  authority. 
EPA  has  asked  the  Conference  to  assist 
it  in  reevaluating  the  current  status  of 
the  Noise  Control  Act  by  recommending 
options  that  relate  to  procedural 
considerations.  The  Conference  takes  no 
position  concerning  what  actloiu.  if  any. 
EPA  should  take  regarding  enforcement 
and  implement  of  the  Noise  Control  Act 
If  EPA  wishes  to  assess  the  current 
situation,  however,  the  Conference  has 
identified  considerations  that  should  be 
part  of  such  reassessment 


•  42  US.C.  4sn-4ns  (tsss). 
•4ZU5.C«913(lSa8|. 


*  AltlHMsfc  CongnM  ehmlMted  funding  for  the 
NolM  Contral  Ael  alter  ONAC  bad  adopud  toine 
pnemptlvc  ngulallcHU  and  piupuatd  othen.  11  did 
not  Rjwal  llM  NolM  Contral  Act  Tliii  tituation  U 
diffeient  fatMn  the  man  camioea  dreunulance 
when  Consma  patM*  IcglaUbon  but  doet  not  fund 
Its  tmpiemcnlaUon. 

*  Since  IflSI.  B>A  bai  engascd  only  in  very 
limited  enforcement  of  cxlatutf  nouc  ra^ulations. 
diueninating  infonnatMO  seated  during  ONACt 
cxitlence.  and  ooaunenting  on  environmenul 
impact  auiemcnts  leaned  by  the  Federal  Aviation 
Adminlatratioo  concenung  airport  noiac.  The  FAA 
baa  independent  authority  to  abate  airport  noiae 
imder  the  Noiae  Contral  Act  and  the  Aviation  Noiae 
and  Capadly  Act.  Public  Law  No.  1(n-ua.  aections 
S3in-<n  I19S0I.  Responslbilily  for  the  enlorcemenl  of 
^A'a  railroad  and  motor  carrier  omiaaion 
atandardi  ia  located  in  lite  Deportirient  of 
Tranaponation.  which  has  fuiiduig  for  thia  purpoac. 
The  Department  however,  does  not  have  authority 
to  promulgate  new  or  antended  emiaajon  ataitdarda 
dllleieni  from  Uiooe  adopted  by  EPA. 


The  Co  ferenoe  is  unaware  of  any 
other  instance  where  Congress  has 
eliminated  the  funding  for  an  ongoing 
program  that  preempts  stale  and  local 
actions  without  also  ending  the 
statutory  authorization  for  that  program 
or  addressing  the  preemptive  effect  of 
existing  regulatioiu.  If  tliis  situation 
does  exist  in  other  contexts,  there  may 
be  procedural  problems  similar  to  those 
associated  with  the  Noise  Control  Act 

nscommandation 

1.  In  coiuidering  its  authority  and 
responsibility  tmder  the  Noise  Control 
Act  the  Enviroimiental  Protection 
Agency  (EPA)  should  analyze  the 
preemptive  impact  of  its  existing  and 
pending  noise  standards  for  the  purpose 
of  climating,  where  possible,  any 
tmintended  impacts.  EPA  should  then 
advise  the  appropriate  congressional 
committees  respecting  the  preemptive 
effects  of  EPA's  possibly  outmoded 
regulations  under  the  Noise  Control 
Act'  or  any  other  implications  of  the 
cessation  of  funding  respecting  the 
agency's  responsibilities  under  the  Act 

2.  In  making  the  determinations  called 
for  imder  this  recommendation.  EPA 
should  take  into  accoimt  among  other 
coiuideratioiu: 

(a)  The  adentific  and  technological 
developments  that  have  occumd  since  IMl: 

(b|  Whether  Iheie  U  a  need  to  update 
EPA'i  paat  methodology  for  meaauring  and 
aaaesaing  the  effect*  of  noiac. 

(c)  The  appropriate  allocation  of 
re*pon*lbility  among  federal  agendea.  and 
Iwtween  the  federal  government  and  the 
atatea  and  localiliea.  In  accompliahing  any 
goal*  deteimined  by  Congrcsa  reapecting 
regiiletion  of  noiae.  educating  the  public  on 
the  danger*  poaed  by  noiee.  and  aponaoring 
reaearcfa  Into  noiae  effect*  and  abatement 
technique*: 

(d)  Whether  there  ii  a  need  for  additional 
coordination  of  the  noiae  abatement  activitie* 
of  federal  agendea  and  the  atatea  and 
localitie*: 

|e)  The  adequacy  of  ourent  coordination 
between  the  United  Statea  and  foreign 
govenmient  agenda*  concerning  noiee 
abalemeni  atandartla  and  regulatioiu 
impacting  \JS.  international  trade:^ 

(f)  Any  appropriate  federal  government 
partldpation  in  the.acUvitiea  of  privale-aector 
atandard.aetting  orgaiuzationa  concerning 
noiae:*  and 


*  See  Confererice  Recommendation  84-S. 
'Preemption  of  State  Regulation  by  Federal 
Agenciea."  i  CFR  30SM-6. 

^  See  Conference  Recommendation  91-1.  "Federal 
Agency  Cooperation  with  Foreign  Covemmenl 
Relator*."  1  CFR  SOS.SI-1 

*  See  Conference  Reconuneiidalion  7S-4.  "Federal 
Agency  Interaction  with  Private  Standard.Settins 
Organizaliona  in  Health  end  Safety  Resulatiooa."  1 
CFRJ0S.7e-4. 
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Ig)  Tiu  nUtin  advaniaga  and 
diaadvanla^ea  of  utiltnnQ  public  cducatjoa 
mariLet  uiceabvac.  cxmasioo  atacdarda.  or 
other  appraacbaa  for  any  abatement  of  noise 
that  Congrew  may  with  lo  purwe. 

3.  After  reviewing  whatever  advice 
may  be  received  from  EPA  tmder  this 
recommendation,  the  appropriate 
congreuional  committeea  ahould  review 
the  issues  raised  by  the  foregoing 
recommendations,  including  whether  the 
continuation  of  substantive  regulatory 
requirements  without  funding,  or  Q>A's 
inability  to  reexamine,  modify,  or 
rescind  thoae  requirements,  creates 
undue  procedural  burdens  upon 
industry,  the  states,  and  the  public 
Congress  should  then  either  repeal  the 
Noise  Control  Act  or  fund  whatever 
responsibilities  under  the  Act  Congress 
delegates  to  EPA. 

Dated:  )xme  X.  1992 
lafhcy  B.  Lul>ben, 
Research  Dinctor 

jFR  Ooc  B2-ue7S  Filed  7-7-92.  KM  am| 
•UJNO  cooc  •iw-et.ai 


DEPAimiEMT  OF  TRANSPORTATION 
Fadfrt  AvtaMow  Admtnlttratlon 
14  CFR  Parts* 

f  Dockat  Nol  SI-CC-Oa-AO:  AmMdmaM  3»- 
a307:AO>l-1>-tS] 

Alrwofthtoaaa  D>racll»ea;  Baach  tf» 
SarlaaAiiplanaa 

•OCNCv:  Federal  AviaUon 
Adminiatratioa  DOT. 
action:  Final  rule. 

auautANv:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  g(MH-(M. 
which  currently  requires  inspection  of 
the  wing  front  spar  lower  cap  and 
associated  structure  for  fatigue  cracking 
on  certain  Beech  89  series  airplanes,  and 
replooooent  If  found  cracked.  AD  90- 
04-04  also  establishes  a  service  life  limit 
on  the  wing  front  spar  lower  caps  that 
have  reinfbrdng  straps  iiutalled.  This 
action  maintains  the  requirements  of  AD 
90-04-04.  but  ootrectj  the  compliance 
times  and  other  inoorrecl  information 
contained  in  that  AD.  The  actjons 
specified  by  this  AD  are  intended  lo 
prevent  fatigue  failure  of  the  wing  front 
spar  lower  cap  and  associated  structure. 
OATCK  Effective  August  24. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24. 
1992. 


:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 


from  the  Beech  Aina-aft  Corporatiao. 
Commercial  Serxice.  Department  S2. 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085-  Telephone  (316)  676-7111:  or 
Western  Aircraft  Maintenance.  4444 
Aeronca  Street.  Boise,  Idaho  S3705.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Admiiustration 
(FAA).  Central  Region.  Office  of  the 
Assistant  Chief  Counsel  Room  1558, 601 
E.  12th  Street.  Kansas  Qty.  Missouri 
64106:  or  at  the  Office  of  die  Federal 
Register.  1100  L  Street  NW..  room  6401. 
Washington  DC. 

KM  niMTMEII  IMFOmUTMN  COSfTACT: 

Mr.  Don  Campbell.  Aerospace  Engineer. 
Airframe  Branch.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
room  100.  Mid-Continent  Airport, 
Wichita.  Kansas  67209;  Telephone  (316) 
946-4 12a 
aUM>LE«IEMT«IIV  INFORHATWK  A 

proposal  to  amend  Part  99  of  the  Federal 
Aviation  Regulations  to  Include  an  AD 
that  is  appUcable  to  certain  Beech  99 
series  airplanes  was  published  in  the 
Federal  Register  on  March  4. 1992  (57  FR 
7562).  The  action  proposed  superseding 
AD  92-04-04.  Amendment  39-0487  (55 
FR  3581.  February  2, 1990),  with  a  new 
AD  that  would  (1)  retain  the  inspection 
and  possible  replacement  requirements 
of  the  wing  front  spar  lower  cap  and 
associated  structure  that  is  required  by 
AD  go-Of-e4:  (2)  correct  certain 
compliance  times  referenced  in  AD  90- 
04-04  and  delete  information  included  In 
this  AD  that  is  not  pertinent  and  (3) 
maintain  the  inspection  intervals 
established  by  either  superseded  AD  77- 
05-01  R3  or  AD  00-04-04.  which  will  be 
superseded  by  this  action. 

Interested  persons  have  been  afforded 
an  opportmiity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public 
After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  lite  rule 
as  proposed  except  for  minor  editorial 
oorrections.  The  FAA  has  determined 
that  these  minor  corrections  will  nol 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  85  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
4  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  SS5  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S37.40a  Since  AD  90- 
04-04,  which  would  be  superseded  by 
this  action,  required  the  some  actions 


(except  ft.^  a  change  in  repetitive 
compliance  times,  the  deletion  of 
impertinent  information,  and  the 
incorporation  of  established  inspection 
intervals),  there  is  no  additional  cost 
impact  of  this  AD  on  VS.  operators.  The 
SlO.200  cost  difference  between  this  AD 
(estimated  $37,400)  and  AD  90-04-04 
(estimated  $27,200)  is  a  result  of 
inflationary  costs  used  in  determining 
the  cost  of  labor  (S55  per  hour  as 
opposed  to  S40  per  hour). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12S12.  it  is 
determined  thai  this  final  rule  does  not 
have  sulTicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291:  (2)  to 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  llie 
location  provided  under  the  caption 


list  of  Subjacts  in  M  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safely.  Incorporation  by  reference. 
Safety 

AdopUoD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  ss  follows: 

PART  S9-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  dtalion  for  part  39 
continues  to  read  as  follows: 


49  U,&C  App.  13»4|a).  1421 1 
1423;  49  U.S.C  l(M(g):  and  14  CFR  Itaa. 


{3(.M    lAiBsndsdl 

2.  Section  39.13  is  amended  by 
removing  AD  90-04-04,  Amendment  39- 
6487  (55  FR  3581.  February  Z.  1090).  and 
adding  the  following  new  AD: 
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This   section  o(   Ihe   FEDERAL   REGISTER 
contains  requiatory  documents  having 
general  aDoucaottity  and  legal   etrect.  most 
ot  wnich   are   keved  to  and  codified  in 
ine  Cooe  of   Feoerai  Regulations,  which  is 
puolished  under  50  trtles   pursuant  to  44 
use     1510 

The  Cooe  ol   Federal  Regulations  is  soM 
bv  the   Suoennierioent  ol   Documents. 
Prices  ot   new  booKS  are  listed  n  the 
lirsi  FEDERAL  REGISTER   issue  ol  each 
weeK 


ADMINIST«1ATIVE  CONFERENCE  OF 
Tht  UNITED  STATES 

1  CFH  Parts  305 

Oecominendatiots  ol  the 
Aaininisiraiive  Conference  RegarcUng 
Aaministraiive  Practice  and  Procedure 

AGENCY:  Administrative  Conference  of 
the  United  Stales. 

ACTION:  Recommendations. 

StiMMARY:  The  Administrative 
Conference  of  the  United  States  adopted 
four  recommendations  at  its  Forty- 
Fourin  Plenary  Session  addressing:  (1) 
Itrplementation  of  the  Farmers  Home 
Administration  mediation  program;  (2) 
adiudication  of  civil  penalties  under  the 
Federal  Aviation  Act;  (3)  specialized 
review  of  adifiinistralive  action;  and  (4) 
administrative  procedures  used  in 
aniidumpmg  and  countervailing  duty 
cases 

The  Administrative  Conference  of  the 
'j"'ted  Sta*e3  is  a  federal  agency 
es  jjlishcd  tc  study  the  efficiency. 
jncouacy.  and  fairness  of  the 
narii.r:si'"ative  procedures  used  by 
fcur-'dl  agencies  in  carding  out 
auministrative  programs,  and  to  make 
recommendations  for  imDrovements. 

Recommendations  of  the 
Adm'nist'-atu'c  Conference  are 
P  .Mished  in  full  text  in  the  Federal 
I'cRisler  upon  adoption.  Complete  lists 
"  'ccommendalions,  together  with  the 
'!-» '-s  of  those  deemed  to  be  of 
C'j:':inulng  inteTst,  are  published  in  the 
C.idc  o(  Federal  Regulations  (1  CFR  part 
3U5| 

O.HTES-  These  recommcncjations  were 
i-uopied  December  L2-13.  1391.  and 
i:.siied  Deceniber  24. 1991 

F0«  FURTHER  tNCO<IMATK>N  CONTACT: 

Can  \'otava.  Information  Officer,  or 
IfUrcv  S.  Lubbers.  Research  Director 

l-'02-254-702nj. 


SUPOLEMENTARV  INFOmUTION:  The 

Administrative  Conference  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act,  5  U  S  C. 
571-S78.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrahve  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
Ihe  agencies,  collectively  or 
individually,  and  to  the  President. 
Congress,  and  the  (udicial  Conference  of 
the  United  Slates  (5  U.S.C.  574(1)). 

At  Its  Forty-Fourth  Plenary  Session, 
held  December  12-13. 1991.  Ihe 
Assembly  of  Ihe  Administrative 
Conference  of  Ihe  United  States  adopted 
four  reconunendations. 

Recommendation  91-7. 
Implementation  of  Farmer-Lender 
Mediation  by  the  Farmers  Home 
Administration,  suggests  steps  for 
improving  Ihe  Fartners  Home 
Administration's  implementation  of 
farmer-lender  mediation  programs  under 
the  Agricultural  Credit  Act.  The 
recommendation  calls  on  FraHA  to 
amend  its  regulations  to  give  its 
representatives  greater  flexibility  in 
engaging  in  debt  restructuring  through 
mediation.  It  also  calls  for  training  of 
FmHA  peraoimel  and  other  steps  to 
enable  them  lo  lake  full  advantage  of 
mediation,  and  it  encourages  other 
federal  agencies  involved  in  debt 
restructuring  to  be  mindful  of  overall 
advantages  of  participation  in  mediation 
processes. 

Recommendation  91-8.  AJjudiuilion 
of  Civil  Penalties  Under  the  Federal 
Aviation  Acl.  proposes  to  Conurcss  that 
certain  changes  be  made  in  adiudica^iun 
of  the  administrative  civil  penalty 
program  for  violations  of  aviation 
safely.  The  Conference  recommends 
that  the  program  be  made  permanent, 
but  thai  adjudication  responsibility  for 
cases  involving  pilots  and  flight 
engineers  be  transferred  from  the 
Federal  Aviation  Administration  to  Ihe 
National  Transportation  Safety  Board,  if 
Ihe  relevant  agencies  and  other  interosls 
cannot  come  lo  a  mutually  acceptable 
agreement 

Recommendation  91-9,  Specialized 
Review  of  Administrative  Actian. 
identifies  guidelmes  for  Congress  lo 
consider  in  determining  whether  and 
how  to  create  specialized  courts  for 
review  of  administrative  action.  The 
recommendation  opposes  creation  of  a 


single  spec.alized  court  for  reiiew  of  all 
administrative  cases  and  further  advises 
that  specialized  courts  are  appropriate 
for  particular  administrative  programs 
only  if  they  involve  a  large  volume  of 
cases,  the  predaminaace  of  case-apecific 
factual  issues  or  technical  issues 
requiring  special  expertise,  and  a  need 
for  uniformity  in  agency  program 
administration.  If  Congress  should 
create  such  a  specialized  court,  the 
recommendation  proposes  structural 
approaches  to  increase  the  court's 
effectiveness  and  minimae  duplication 
of  review  functions. 

Recommendation  91-10. 
Administrative  Procedures  Used  in 
Antidumping  and  Coimlerrailing  Doty 
Cases,  suggests  measures  that  can  be 
taken  lo  reduce  Ihe  bme  and  expense 
associated  with  these  proceedings.  The 
Department  of  Commerce's 
International  Trade  Administration  and 
the  International  Trade  Commission  are 
urged  to  develop  factfinding  procedures 
that  improve  development  of  the 
administrative  record.  Specific  reforms 
are  suggested  lo  improve  the  efficiency 
of  case  processing  at  Ihe  ITA  and  lo 
encourage  more  coUegial 
decisionmaking  by  the  ITC  The 
Conference  also  recommends  thai 
Congress  authorize  and  fund  a  study  of 
possible  changes  in  the  agency  structure 
and  judicial  review  proceonres  for 
antidumping  and  coimtervaiLng  duty 
cases. 

The  full  texts  of  Ihe  recommendations 
ere  sst  out  belaw.  The  recommendations 
will  be  transmitted  to  the  af!ected 
avencies  and.  if  so  directed,  to  the 
Congress  of  the  United  Stages.  The 
Administrative  Conference  has  advisory 
powers  cr.ly.  and  the  decision  on 
vihciner  lo  implement  the 
recommendations  mus'  be  made  by  each 
body  to  which  the  various 
recninmendations  are  arec'.ed. 

Ihe  transcript  of  the  P'enary  Session 
wiu  be-  avaiiaoie  for  puDiic  inspection  at 
In.L'  Conference  s  offices  at  suite  500, 
2120  L  Street  NW,  Wasnmgton.  DC. 

Lis:  of  Subjects  in  1  CFR  Part  31)5 

AdTunistrative  prac'.'ce  and 
procedure,  farmer-lenoer  mediation. 
fndtral  aviation  evil  penai:!es, 
soeciaiized  courts,  and  inlemalional 
trade  procedures. 

1  CFR  part  305  is  amended  as  follows- 
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PART  30S— AECOUMENOATIOMS  Of 
THE  AOWINIsntAnvE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  part  305 
continues  to  read  at  foUowi: 

Authority;  S  U  S.C.  571-570. 

2.  New  It  305.91-7  through  305.91-10 
are  added  to  part  305,  to  read  at  foUowt: 


(S05.>1-7    hnotwnantatlon  of  Ft 
tender  Wadtatmn  Dy  nw  Famwrs  Horn* 
AdmniMfMion  (n»cowiin«nd»t»on  No.  91- 

n 

The  Farmert  Home  Administration 
("FmHA")  it  charged  with  serving  at  a 
temporary  source  of  tupervited  credit 
and  technical  lupport  to  help  rural 
Americans  improve  their  farming 
enterprises,  housing  conditions,  and 
other  business  endeavors  until  they  are 
able  to  quulify  for  private  sector 
resources.  During  the  1980s,  an 
economic  dotvntown  seriously  affected 
the  ugncultural  sector  and  led  FmHA,  at 
a  lender  of  last  resort,  to  increase  its 
loan  portfolio.  As  the  decline  continued, 
FmHA  and  other  lenders  began  more 
frequently  to  exercise  their  rights  to 
accelerate  loans  and  foreclose.  Several 
midwestem  states'  legislatures 
responded  to  these  economic  (and 
resultant  social)  conditions  by  creating 
mediation  programs,  some  of  which 
required  financial  institutions  to  mediate 
prior  to  foreclosure  if  the  borrower 
opted  to  do  so.  FmHA  generally 
declined  to  participate  in  these 
programs  or  to  restructure  loans  in 
connection  with  mediations. 

In  1988,  Congress  passed  the 
Agricultural  Credit  Act,  a  broad  attempt 
to  deal  with  problems  related  to  farm 
debt.  Among  other  things,  the  Act 
sought  to  encourage  lenders  to 
restructure  loans  when  doing  so  would 
be  in  the  government's  interest  and 
would  help  keep  the  farmer  on  the  farm. 
The  Act  also  provided  for  matching 
funds  from  FmHA  for  state  mediation 
programs  that  were  certified  to  meet 
prescribed  standards.  It  further  required 
FmHA  to  participate  in  such  stale 
mediation  programs,  and  to  make  "a 
reasonable  effort"  to  contact  creditors 
and  encourage  them  to  take  part  in  a 
restructuring  plan.  In  carrying  out  this 
last  requirement.  FmHA  has  provided 
thai  delinquent  borrowers  in  all  slates 
will  routinely  be  offered  a  chance  to 
participate  in  a  voluntary  meeting  of 
creditors,  chaired  either  by  a  mediator 
or  a  "designated  FmHA  representative," 
and  has  contracted  for  mediation 
services  in  many  states  that  lacked 
mediation  programs. 

FmHA  has  found  this  venture  into 
mediation  to  be  cost  effective.  FmHA's 
approach  to  mediation  pursuant  to  the 


Act  hat  been  quite  diverse,  however. 
This  is  due  in  significant  part  to 
differences  among  the  certified  state 
programt,  but  alto  to  the  diversity  of 
approaches  among  (he  mediation 
providers  in  non-cenified  states, 
variations  in  local  conditions, 
dissimilarities  in  the  attitudes  of  FmHA 
state  directors  towards  mediation,  and 
varying  enthusiasm  of  other  creditors. 
Including  some  federal  agencies.  Given 
the  size  and  diversiiy  of  the  farm  credit 
program  and  the  speed  with  which  the 
Act  was  implemented,  this  is  hardly 
turpriting.  On  the  whole,  the  Act't 
mediation  provisions  appear  to  have 
begun  to  restore  frayed  communications 
between  numerous  farmers  and  lenders, 
assisted  many  farm  families  to  avoid 
crises,  and  avoided  foreclosure  in  a 
large  number  of  cases.  Still, 
administering  these  statutory  provisions 
has  not  been  free  of  problems. 

In  many  cases,  mediation  has 
occurred  too  late  to  produce  successful 
outcomes.  The  FmHA.  al  present,  is 
unable  to  report  accurately  on  the 
numbers  of  mediations  conducted  in 
either  the  certified  or  noncertified  states. 
As  stated  above.  FmHA  has  sometimes 
had  difficulty  in  securing  satisfactory 
participation  of  non-FmHA  creditors, 
including  many  that  are  part  of  the  Farm 
Credit  System,  and,  in  some  areas, 
agencies  such  as  the  Federal  Deposit 
Insurance  Corporation,  Internal  Revenue 
Service.  Resolution  Trust  Corporation, 
and  Small  Business  Administration. 
Observers  have  raised  concerns  that 
borrowers  in  FmHA's  loan  guarantee 
program^ — in  which  it  guarantees  loans 
made  by  banks — may  not  receive  timely 
notice  of  mediation's  availability. 

Finally,  the  mediators  used  have 
taken  strikingly  divergent  views  of  their 
responsibilities  and  authority.  These 
might  be  categorized  conveniently  as 
"broad"  and  "narrow."  In  some  areas — 
particularly  stales  with  certified 
mediation  programs — many  mediators 
have  taken  a  "broad  "  approach  and 
sought  to  uncover  the  parties'  real 
interests  and  develop  responsive 
options.  Thus,  they  have  tried  to  lower 
barriers  to  communication  and  to 
address  issues,  such  as  off-farm 
employment  and  intrafamily  or 
interpersonal  questions,  important  to  the 
resolution  of  difficulties  between  the 
farmer  and  lenders.  In  other  regions, 
especially  tome  ttalet  where  FmHA  has 
contracted  for  mediation  services, 
neutrals  have  typically  taken  a 
"narrow"  approach;  this  emphasizes 
much  shorter,  more  formulaic 
proceedingt  that  focut  almost 
exclutively  on  whether  non-FmHA 
creditors  will  adjust  their  debts 
sufficiently  to  permit  FmHA  loan 


lettracturing  under  its  Debt  and  Loan 
Restructuring  System  computer  program 
(DALRS)  Resort  to  the  latter  approach 
to  mediation  may  have  been  reinforced 
in  some  places  by  contracting 
procedures  thai  emphasized  low  bids 
and  by  some  FmHA  stale  directors' 
narrow  view  of  their  mandates  for 
restructuring  under  the  Act.  Each  of 
these  approaches  has  potential 
advantages  and  disadvantages  and 
FmHA's  openness  lo  both  is 
understandable,  especially  given  that 
FmHA's  resort  lo  mediation  in  all  but 
the  certified  states  has  been  wholly 
voluntary.  However,  broader 
approaches  are  more  likely  to  improve 
communication  and  assist  the  parlies  to 
develop  diverse  solutions  that  will  meet 
their  needs. 

While  FmHA's  implementation  of  the 
Agricultural  Credit  Act's  farmer-lender 
mediation  provisions  has  been  energetic 
and  generally  effective,  the  Conference 
recommends  several  steps  to  enhance 
the  likelihood  that  mediation  will  be 
used,  and  used  successfully,  in  future 
disputes. 

Reconunendalioo 

1.  FmHA  should  take  steps  to  remedy 
problems  associated  with  the 
inconsistencies  between  the  broad  and 
narrow  approaches  to  mediation 
evidenced  in  farmer-lender  mediation  by 
fostenng  a  belter  understanding  of  the 
potential  of  the  broad  model  of 
mediation  in  both  certified  slate 
mediation  programs  and  FmHA  contract 
mediation  programs.  To  achieve  that 
goal,  the  FmHA  should: 

(a)  Modify  FmHA  rules  for  processing 
delmqueni  loans  lo  the  extent  necessary 
to  give  FmHA  representatives  at  farmer- 
lender  mediations  greater  discretion 
with  respect  lo  loan  restructuring  and 
providing  new  loans.  FmHA  should 
advite  its  personnel,  mediators,  and 
others  involved  in  farmer-lender 
mediation  that  the  Debt  and  Loan 
Restructuring  System  (DALRS)  computer 
program  should  not  significantly  limit 
the  purposes  of  mediation.  FmHA  also 
should  encourage  its  county  offices  lo 
initiate  mediation  proceedings  at  an 
appropriately  early  stage  in  the 
processing  of  delinquent  loans. 

(b)  Provide  additional  training, 
including  videotapes,  lo  FmHA  and 
other  personnel  who  will  be  connected 
with  farmer-lender  mediation  processes. 
Training  should  include  approaches  to 
mediation  and  emphasize  problem- 
solving  negotiation  skills. 

2,  FmHA  should  enhance  its  ability  to 
manage  and  improve  the  farmer-lender 
mediation  program  by: 
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(a)  Ensuring  that  cenifled  state 
mediation  programs  make  timely, 
uniroim  submissiorts  concerning 
numbers  and  results  of  mediations. 

(b)  Improving  the  system  by  which 
FmHA  collects  information  on 
mediations  conducted  through  ?mHA 
state  offices  in  noncertified  states. 

(c)  Supporting  research  dealing  tvith 
the  conduct  and  short-  and  long-term 
outcomes  of  fanner-lender  mtdiations. 
This  research  should  examine  economic 
outcomes,  the  extent  to  which  mediators 
fqilnw  different  mediation  approaches  in 
practice,  and  the  extent  to  which 
varying  approaches,  as  practiced,  result 
in  different  kinds  of  outcomes,  levels  of 
participation,  or  levels  of  satisfaction 
among  the  various  participants. 

3.  FmHA  should  take  appropriate 
measures  to  notify  parties  to  guaranteed 
(as  opposed  to  direct)  loans  of  the 
availability  of  farmer-lender  mediation, 
without  however  revealing  the 
borrowers'  identities  without  their 
consent. 

4.  FmHA  and  the  Department  of 
Agriculture  should: 

(a)  Continue  to  encourage  additional 
states  to  develop  farmer-lender 
mediation  programs  that  can  qualify  to 
receive  matching  funds. 

(b)  Encourage  full  participation  in 
farmer-lender  mediation  by  institutioru 
of  the  Farm  Credit  System  and  all 
appropriate  agencies  of  the  Department. 

(c)  Take  steps  to  encourage  the 
continuing  development  of  a  diverse, 
capable  cadre  of  available  mediators, 
including  the  use  of  volunteers. 

5.  All  federal  agencies  that  may  be 
involved  in  farm  credit  disputes,  such  as 
the  Federal  Deposit  Insurance 
Corporation,  the  Internal  Revenue 
Service,  the  Resolution  Trust 
Corporation,  and  the  Small  Business 
Administration,  should  consider  the 
overall  advantages  of  broad 
participation  in  farmer-lender 
mediation. 

§305.«1-«    AdhKNcatlon  of  CMI  PananiM 
Una*r  tt>«  Fsoarvl  Avtttlen  Act 
(Recommenoaiion  Mo.  91-a). 

The  Federal  Aviation  Administration 
is  currently  operating  a  demonstration 
civil  penalty  program  under  which  the 
FAA  may  impose  monetary  penalties  of 
up  to  SsatXX)  for  violations  of  the 
Federal  Aviation  Act  or  its  regulations. 
Under  the  program,  the  FAA  prosecutes 
violations,  proposing  initial  civil  money 
penalties  according  to  the  discretion  of 
the  prosecuting  FAA  official.  The 
persons  on  whom  the  penalties  would 
be  imposed,  usually  pilots,  air  carriers, 
mechanics,  or  airport  operators,  are 
entitled  to  an  administrative  hearing 
before  an  administrative  law  fudge  at 


the  Department  of  Transportation, 
followed  by  the  right  to  an 
administrative  appeal  to  the 
administrator  of  the  FAA.  Judicial 
review  is  available  in  the  federal  courts 
of  appeals. 

Before  the  demonstration  civil  penalty 
program  was  enacted  in  1987.  the  FAA 
could  propose  civil  money  penalties,  but 
such  penalties  could  be  imposed  only 
through  a  civil  action  brought  in  a 
United  States  District  Court  through 
Justice  Department  attorneys. 

The  Federal  Aviation  Act  also 
provides  that  violations  of  the  Act  or  the 
regulations  may  result  in  suspensions  or 
revocations  of  certificates  of  pilots, 
mechanics  or  air  carriers.  These  cases 
follow  a  different  administrative  path. 
While  "certificate  actions"  begin  with  a 
prosecutorial  decision  made  by  en  FAA 
official,  exercising  the  right  to  a  hearing 
takes  the  case  to  the  National 
Transportation  Safety  Board,  an 
independent  agency.  If  a  hearing  is 
requested,  an  NTSB  ALJ  holds  the 
hearing,  with  a  ri^t  to  appeal  to  the 
Board.  Judicial  review  is  available  in  the 
federal  courts  of  appeals. 

In  1990,  the  Administrative 
Conference  of  the  United  States,  to 
Recommendation  90-1,  "Qvil  Money 
Penalties  for  Federal  Aviation 
Violations,"  recommended  that  the  FAA 
administrative  civil  money  penalty 
program  be  made  permanent,  that  the 
S50,000  ceiling  on  administratively- 
imposed  penalties  be  eliminated,  and 
that  the  responsibility  for  adjudication 
be  studied  further.  In  response  to  the 
Conference's  Recommendation  90-1, 
Congress  extended  the  program  for  an 
additional  two  years.  In  that  legislation. 
Public  Law  101-370,  Congress  expressly 
asked  the  Conference  to  study  and  make 
a  recommendation  on  the  issue  of 
"whether  the  authority  to  adjudicate 
administrative  complaints  under  the 
Federal  Aviation  Act  of  1958  should 
remain  with  the  Department  of 
Transportation,  should  be  transferred  to 
the  NTSB.  or  should  be  otherwise 
modified." 

Discussion 

Preliminarily,  the  Conference 
reiterates  its  previous  recommendation 
that  the  civil  money  penalty  program  be 
made  permanent  and  that  the  $50,000 
ceiling  on  administratively-imposed 
penalties  be  removed. 

The  issues  relating  to  how  civil 
penalties  should  be  adjudicated  in  the 
context  of  this  program  are 
controversial.  "There  is  no  objectively 
correct  resolution:  nor  do  administrative 
law  principles  clearly  lead  to  any  single 
solution.  Among  the  various  (and  not 


easily  resolvable}  concerns  that  arise  in 
this  context  are: 

— The  regulated  community  has 
concerns  about  the  fairness  of  FAAs 
administration  of  the  civil  money 
penalty  program,  resulting  from  the  fact 
that  appeals  of  civil  penalty  cases  are 
heard  by  the  FAA  Administrator.  The 
consultant's  study,  however,  found  no 
evidence  of  actual  unfairness  or 
mishandling  of  cases  resultmg  from 
commingling  prosecutorial  and  judging 
functions  under  the  present  system. 

— The  FAA  is  distinctive  in  its 
exercise  of  operational  responsibility  for 
the  air  traffic  control  system,  which 
makes  it  a  co-actor  wiih  persons  or 
entities  subject  to  its  regulatory 
jurisdiction.  The  consultant's  report 
noted  a  continuing  perception  that  there 
is  a  conflict  of  interest  between  FAA  as 
final  adjudicator  and  its  role  as  overseer 
of  the  air  traffic  control  system. 

— There  is  concern  that  cases  based 
on  similar  facts  being  heard  in  two 
different  agencies  could  have  the 
potential  for  inconsistent  standards  and 
lead  to  forum  shopping  between  the 
FAA  civil  money  penalty  program  and 
the  NTSB  certificate  revocation  remedy 

— The  FAA  Administrator,  as  the 
Secretary  of  Transportation's  delegate, 
is  the  chief  policy  maker  in  the  area  of 
air  safety,  and  is  charged  with  the 
responsibility  for  the  safety  of  the 
national  aviation  system.  The 
Administrator  therefore  has  a  legitimate 
interest  in  having  some  control  over  a 
related  enforcement  program. 

—The  NTSB,  in  its  role  of 
recommending  air  safety  improvements, 
benefits  from  its  review  of  enforcement 
cases,  as  an  opportunity  to  learn  about 
potential  safety  problems  in  a  context 
other  than  an  accident  investigation. 

The  best  resolution  of  the 
controversies  associated  with  civil 
penalty  adjudication  authority  would  be 
a  consensual  one.  satisfying  the 
legitimate  concerns  of  the  FAA  and  the 
reasonable  needs  of  all  of  the  affected 
interests.'  The  Conference  encourages 


'  Tbff  Conference  held  «  public  hearing  on 
Wt^netday-  |une  19. 1W1.  to  provide  tnlerrsled 
paniei  with  (he  oi>por1iiDity  to  orcacnl  their  views 
on  th«M  isHies  se  Fed  Res  22BSO  (May  lu  19ir.| 
(notice  of  Conference  Committee  or  Adjudication 
public  hearing)  After  the  Conference  con3ult.inl 
released  his  draft  report,  he  convened  an  informdl 
mectins  with  affected  parties  to  expiore  the 
feasibility  of  a  soiution  to  the  controversy  that 
accoimiKMlates  the  reasonable  needs  of  all  of  the 
affected  Interests-  Psnicipanis  in  that  meeting 
agreed  that  Informal  cortsuttation  was  desirable  and 
the  consullant  met  further  with  lepiesentatives  of 
the  affected  Interests  to  discuss  aitemaiivea.  White 
no  overall  resolutioa  was  agreed  to.  tile  wuiingness 
lu  seek  commtm  ground  was  enhanced 
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;hc  FAA  Administrator  and  the  NTSB 
Chairman  to  convene  and  jointly  host  a 
conference  with  representatives  of 
affected  public  and  private  interests  to 
consider  nesotialing  solutions  for 
allocating  adiudicatory  authority  over 
the  civil  money  penalty  and  certificate 
revocation  and  suspension  programs. 
The  Administrative  Conference  is 
available  to  assist  as  appropriate.  If 
such  a  mutually  agreeable  resolution  is 
developed  in  the  future,  the 
Conference's  Committee  on 
Adjudication  is  available  to  provide 
comments  to  Congress  on  the  proposed 
solution. 

Because  the  success  of  an  aviation 
safety  program  ultimately  rests  on 
voluntary  comphance.  improving  the 
relalionshiDS  among  the  regulated 
communities,  public  representatives  and 
the  government  agencies  is  crucial. 
Represenlalives  of  the  FAA  and  tMTSB 
indicate  that  the  relationship  between 
(he  two  SKt^ncies  is  a  cooperative  one. 
To  further  this  cooperative  spirit,  the 
Conference  recommends  that,  in 
addition  to  meeting  to  discuss  the 
specific  issues  of  allocating  adjudicatory 
authority  for  the  civil  money  penalty 
and  certificate  programs,  the  FAA  and 
NTSB  should  encourage  long-term 
proposals  for  ways  to  enhance 
compliance  and  enforcement  of  the  Act, 
through  discussions  and  communication 
with  the  reKulaled  community  and  the 
traveling  public. 

In  the  absence  of  a  consensual 
resolution  on  the  issue  of  where 
adjudicatory  authority  for  FAA 
enforcement  cases  should  reside,  the 
Conference  recommends  that 
adjudicatory  authority  over  a  small 
percentage  of  selected  civil  money 
penalty  cases  (those  involving  pilols  and 
flight  engineers)  be  transferred  to  the 
NTSB.  This  recommended  solution 
would  address  several  problems.  It 
would  locate  both  civil  money  penalty 
and  certificate  authority  for  these  cases 
in  one  forum,  eliminating  the  potential 
for  forum  shopping  as  to  pilots  and  flight 
engineers.  It  would  eliminate  perceived 
conflicts  of  interest  as  to  those  classes 
of  cases  in  which  conflict  is  most  likely 
between  FAA  employees  with 
operational  responsibility  for  air  traffic 
control  and  persons  subject  to  civil 
penalty  authonty  (i.e..  pilots  and  flight 
engineers).  While  the  unitary 
enforcement  (rather  than  the  split 
enforcement)  model  is  used  in  almost  all 
administrative  civil  money  penalty 
programs,  the  FAA's  distinctive  role  in 
administering  the  air  traffic  control 
system  is  a  sufficiently  special 
characteristic  to  provide  plausible 
justification  for  recommending  this 


limited  expansion  of  the  existing  split- 
enforcement  model  in  this  context. 

This  recommendation  to  use  a  split- 
enforcement  model  in  this  particular 
situation  is  not  to  be  read  as  a  general 
endorsement  of  this  model  for  other 
government  programs.  Rather,  it  reflects 
the  specific  circumstances  involved 
here,  including  the  fact  that  the  split- 
enforcement  model  IS  ah^ady  in  use  in 
certificate  cases,  and  that  the  FAA  has  a 
significant  operational  role  in  air  traffic 
control  that  may  result  in  potential 
conflicts  of  interest  in  cases  involving 
pilots  or  flight  engineers. 

Removing  pilot  and  flight  engineer 
cases  from  the  FAA  also  conflicts  the 
least  with  comprehensive  exercise  of 
FAA  safely  policy  authority,  given  the 
individual  character  of  most  violations 
involved  in  these  cases.  Conversely, 
retaining  civil  penally  authority  at  the 
FAA  for  nonpilot  and  nonengineer 
cases,  which  constitute  more  than  75 
percent  of  the  civil  money  penalty  cases, 
presents  less  potential  for  conflict 
between  respondent  interests  and  the 
FAA's  air  traffic  control  responsibility. 
There  is  also  greater  likelihood  that  the 
problems  exposed  by  civil  penalty 
actions  in  air  earner,  airport  security 
and  hazardous  matenals  cases  are  more 
systemic  in  nature. 

For  those  cases  within  the  Board's 
authority,  the  Conference  is  making 
additional  recommendations.  First, 
because  a  split-enforcement  model 
involves  one  agency  ruling  on  the 
actions  of  another,  the  Act  should 
address  the  issue  of  the  appropriate 
level  of  deference  that  should  be  given 
in  enforcement  cases  to  the  FAA's 
interpretations  of  its  rules.  The 
Conference  recommends  that  validly 
adopted  FAA  interpretations  of  FAA 
regulations  be  deferred  to.  unless  such 
interpretations  are  arbitrary,  capricious 
or  not  in  accordance  with  law.  "This 
recommendation  is  consistent  with 
Recommendation  86-4.  'The  Split- 
Enforcement  Model  for  Agency 
Enforcement."  St-e  also  Martin  v. 
Occupational  Safety  and  Health  Review 
Commission.  _  U.S.  _:  111  S.  Ct.  1171 
(1991).  This  does  not.  however,  mean 
that  NTSB  should  simply  defer  to 
litigation  positions  of  the  FAA 
prosecutor.  Id.  at  1179  In  addition,  the 
FAA  should  be  given  the  authority  to 
appeal  to  the  Board  from  adverse  NTSB 
decisions  at  the  administrative  law 
judge  level  and  to  seek  judicial  review 
in  the  appropriate  court  of  appeals  from 
decisions  of  the  Board.  The  FAA  is  still 
the  chief  policy  making  agency  in  the 
area  of  aviation  safety,  and  should  have 
the  ability  to  challenge  decisions  it 


believes  are  inconsistent  with  those 
policies. 

The  merger  of  sanction  authority  over 
pilots  and  flight  engineers  in  one  forum 
should  provide  the  NTSB  with  increased 
flexibility  to  select  the  appropriate 
sanction  from  the  range  of  available 
sanctions.  However,  such  flexibility 
must  operate  within  the  bounds  of 
FAA's  validly  adopted  standards  and 
criteria  for  sanctions.  Such  cnteria  may. 
as  with  all  rules,  be  adopted  through  the 
appropriate  rulemaking  procedures  or 
through  adjudications.'  In  addition,  a 
potential  respondent  must  be  on  notice 
of  the  range  of  potential  sanctions  for 
which  he  or  she  potentially  would  be 
liable. 

The  Conference  also  encourages 
greater  use  of  a  variety  of  dispute 
resolution  techniques  in  individual 
cases  The  Administrative  Dispute 
Resolution  Act.  Public  Law  No.  101-552. 
encourages  agencies  to  use  such 
techniques  where  appropriate.  The 
growing  body  of  alternative  dispute 
resolution  literature  supports  the  view 
that  efficiency  gains  for  everyone  are 
available  from  flexible  means  of 
resolving  disputes  Such  flexibility  might 
be  useful  in  a  vanety  of  contexts  in  civil 
money  penally  and  certificate  cases. 
The  Conference  specifically 
recommends  consideration  of  the  utility 
of  settlement  judge  procedures.' 

RecommeDdation 

1.  Congress  should  make  permanent 
the  civil  money  penalty  program  for 
violations  of  the  Federal  Aviation  Act 
(the  Act)  and  ehmmate  the  $50,000 
ceiling  on  administratively-imposed 
penalties.* 

Z  The  question  of  where  adjudicatory 
authority  over  certification  and  civil 
money  penalty  proceedings  under  the 
Act  should  be  placed  raises  complicated 
policy  as  well  as  legal  issues.  Pnnciples 
of  administrative  law  provide  no  single 
clear  answer.  The  Federal  Aviation 
Administration  Administrator  and  the 
Chairman  of  the  National 
Transportation  Safely  Board  joinlly 
should  convene  a  conference  with 
representatives  of  affected  interests  to 
consider  possible  consensual 
arrangements  for  allocating 
adjudicatory  authonty  over  the  civil 
money  penalty  and  certificate 
suspension  and  revocation  programs. 


"  Set  SEC  V  Chen«y.  J32  US  194  (1M7).  KiKB  v 
Bell  Acro«|»ce  Co  .  416  US  287  {1S74| 

*  S«e  Conference  Recofiunendalions  MS. 
'Agency  Um  erf  SelUemeni  luoset."  l  CFK  (  sosaft- 
511891). 

*  See  ACUS  Recommendation  BO-1.  "Ovtl  Money 
Pensltiee  for  Federal  Aviation  Safely  Violations.'  1 
CFR  I  aoSJO-l  |1S91|. 
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The  FAA  and  Ihe  NTSB  should  also 
encourage  long-term  proposals  for 
enhancing  compliance  and  enforcement 
of  the  Act,  and  for  changing  the 
procedures  to  achieve  the  Act's 
objectives. 

3.  In  Ihe  absence  of  consensus  by  the 
affected  agencies  and  interests  as  to 
where  the  Act's  certification  and  civil 
money  penalty  proceedings  should  be 
adjudicated.  Congress  should  amend  the 
Act  consistent  with  the  following 
recommendations: 

A.  Authority  for  adjudicating  civil 
money  penalties  against  pilots  and  flight 
engineers  should  be  transferred  from  the 
FAA  to  the  NTSB,  writh  all  other  civil 
penalty  adjudication  authority 
remaining  at  the  FAA.  This 
recommendation  is  contingent  on 
Congress'  transfer  of  necessary 
budgetary  resources  for  this  purpose  to 
Ihe  NTSB. 

B.  The  Act  should  provide  that,  for 
purposes  of  review  of  FAA  enforcement 
actions,  courts  and  the  NTSB  should 
defer  to  validly  adopted  FAA 
interpretations  of  its  statutes  and 
regulations,  unless  it  is  shown  thai  such 
interpretations  are  arbitrary,  capricious, 
or  otherwise  not  in  accordance  with  the 
law.' 

C.  The  FAA  should  be  given  the  right 
to  appeal  an  NTSB  administrative  law 
|udge  decision  to  the  Board,  and  to  seek 
judicial  review  of  a  decision  of  the 
Board  in  the  appropriate  court  of 
appeals. 

This  recommendation  is  directed  only 
to  this  specific  program  and  the  special 
circumstances  involved,  and  should  not 
be  read  as  implying  any  views  as  to  the 
merits,  generally,  of  the  "split 
enforcement"  model  as  compared  lo  the 
■  unitary  agency"  model  of  adjudication 
in  other  government  programs. 

4.  In  an  NTSB  adjudication  under  the 
Act.  Ihe  range  of  possible  sanctions  for 
violations  of  the  Act  should  include 
certificate  revocation,  certificate 
suspension  and/or  a  monetary  penalty, 
as  found  by  the  NTSB  to  be  appropriate 
and  consistent  with  rules  validly 
idopled  by  the  FAA  with  respect  lo 
applicable  standards  or  criteria  for  Ihe 
imposilion  of  sanctions  Notice  of 
tjossible  sanctions,  as  well  as  those 
proposed  by  the  FAA  in  a  particular 
cnlorcement  matter,  should  be  provided 
'0  the  respondent  upon  the  institution  of 
the  proceeding  The  selected  sanction(s) 
should  be  set  forth  in  the  ALJ's  initial  or 


*  S€e  ACUS  Rrcommendahon  86-4.  "The  Splil- 
KnloTCemenl  Model  for  Agency  Enforcemeni,"  l 
CFR  30586-4  11991).  See  also  Martin  v.  OSHRC  _ 
U.S     _  111  S  Cl.  1171  11991].  Thi.  Recommendal.on 
should  not  he  read  lo  aufigest  (hal  defererce  should 
autumahcally  be  given  lo  FAA  prosoc-jtorii 
iiligblior.  posilions.  Id  al  1179, 


recommended  decision,  together  with 
the  bases  therefor,  including  a  reference 
to  any  applicable  Fi\A  standard  or 
criterion  for  the  imposition  of  sanctions. 

5.  rJTSB  and  FAA  adjudicators,  as 
well  as  FAA  prosecutors,  should  place 
greater  emphasis  on  alternative  dispute 
resolution  in  individual  cases.  In 
particular.  Ihe  FAA  and  NTSB.  to  the 
extent  each  has  adjudicatory 
responsibiUty.  should  consider 
Recommendation  88-S,  "Agency  Use  of 
Settlement  Judges,"  and  make  greater 
use  of  the  techniques  described  there. 

§305.91-9    SpwIaMzwl  Review  of 
Admlnlstrativ*  Action  (Recommendation 
No.  91-9). 

In  recent  years,  there  has  been  much 
talk  of  a  crisis  in  the  federal  courts.  In 
response.  Congress  empaneled  the 
Federal  Courts  Study  Committee, 
charging  it  with  responsibility  to 
examine  the  problems  facing  the  courts 
and  to  develop  a  long-range  plan  for 
addressing  them.  The  Committee  issued 
its  report  in  April  1990,  touching  on 
many  different  aspects  of  the  problem, 
among  them  those  related  to  judicial 
review  of  administrative  action. 

The  Federal  Courts  Study  Committee 
specifically  rejected  a  proposal  to  divert 
all  administrative  appeals  to  a 
specialized  court  within  the  Article  III 
judiciary.  The  Committee  recognized 
that  administrative  review  cases  do  not 
form  a  major  percentage  of  the  caseload 
of  the  federal  courts  of  appeals.  Yet 
assigning  jurisdiction  to  a  specialized 
court  may  provide  more  efficient  or 
effective  review  for  some  types  of 
administrative  cases.  It.  therefore, 
proposed  diversion  of  some  cases  now 
in  the  Article  III  courts  lo  other 
adjudicatory  bodies:  in  particular,  the 
Committee  recommended  creation  of  an 
Article  I  court  to  review  Social  Security 
disability  claims  and  perhaps, 
eventually,  other  administrative  benefit 
claims. 

Finding  the  optimal  structure  for 
review  of  administrative  cases  involves 
a  complex  balancing  of  various  factors: 
the  need  for  uniform  law  versus  Ihe 
benefits  of  "percolation"  in  Ihe 
decentralized  circuits:  Ihe  value  of 
expert  decisionmakers  versus  the 
broader  perspective  of  generalists;  ihe 
efficiency  of  specialization  versus  ihe 
risk  of  bias  thai  specialization  entails. 
And  the  calculation  can  vary  in  the 
context  of  different  administrative 
programs,  which  differ  in  the  volume, 
complexity,  and  level  of  technical 
content  of  Ihe  caseloads  they  generate. 
For  these  reasons,  the  Conference,  like 
the  Federal  Courts  Study  Committee, 
opposes  allocating  review  of  all 
administrative  cases  to  a  single 


specialized  court,  w'nelher  inside  or 
outside  the  Article  III  system. 

Should  Congress  consider  the  creation 
of  specialized  courts  for  review  of 
particular  administrative  programs,  this 
recommendation  sets  forth  criteria  for 
Congress  lo  take  into  account  in 
determining  when  to  create  specialized 
courts  and  how  to  structure  them  to 
enhance  their  effectiveness.  Certain 
characteristics  held  in  common  by  many 
federal  regulatory  and  benefit  programs 
raise  particular  problems  within  the 
existing  system  of  judicial  review. 
Uniformity  in  decisionmaking  can  be 
especially  important  in  the  context  of 
administrative  action  under  national 
programs.  The  agencies  themselves  are 
structured  hierarchically,  so  as  to  speak 
with  a  single  voice  in  applying  law  and 
policy  to  individual  circumstances.  But 
the  federal  court  system  that  reviews 
these  agency  programs  is  decentralized, 
and  different  circuits  often  reach 
different  outcomes  on  the  same  issue. 
The  Supreme  Court's  capacity  to  resolve 
these  conflicts  is  severely  limited  by  Ihe 
modest  number  of  administrative  law 
cases  it  considers  each  year.  As  a  result, 
agencies  often  face  the  choice  of 
refusing  to  acquiesce  in  decisions  below 
Ihe  Supreme  Court  level,  abandoning 
policy  positions  they  believe  lo  be 
correct,  or  implementing  programs 
differently  in  different  regions  (and. 
consequently,  treating  similarly  situated 
individuals  or  entities  differently  and 
encouraging  forum  shopping). 

Another  special  aspect  shared  by 
some  federal  regulatory  programs  is  that 
they  involve  complex  technical  or 
scientific  issues,  which  may  present 
great  challenges  to  reviewing  courts 
without  special  expertise  in  Ihe  relevant 
areas.  Cases  on  review  of  agency 
rulemaking  and  ralemaking  actions,  in 
particular,  frequency  involve  lengthy 
administrative  records  filled  with 
conflicting  material  on  technical  issues 
of  fact  and  policy:  Ihe  judge?  must 
devote  extra  time  to  poring  over  these 
records  and  lo  producing  Ihe  longer 
opinions  these  cases  often  engender. 

Other  federal  programs  (such  as 
individual  benefit  programs)  produce 
masses  of  litigation  involving  primarily 
questions  of  specific  fact  Resolution  ol 
these  issues  may  be  an  inefficient 
allocation  of  the  lime  of  the  federal 
courts. 

While  review  by  specialized  courts 
may  offer  a  solution  for  these  problems. 
specialiZotiun  brings  dangers  as  well. 
One  premise  of  Ihe  national  system  el 
courts  of  general  jiuisdiclion  is  ihat 
sound  decisionmaking  results  from 
exprisure  to  a  wid*;  range  of  problems 
;ind  issues'  udjud'C.i'iie  bodies  with 
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limited  subject  matter  jurisdiction  may 
lack  this  generalist  perspective. 
Specialization  can  also  produce  bias 
problems  of  two  kinds:  the  appointments 
process  may  be  distorted  as  interest 
group  pressures  lead  to  the  selection 
and  con&rmation  of  notninees  for  their 
views  on  specific  issues:  in  addition,  the 
standard  of  review  may  be  distorted, 
either  because  expertise  leads  the  court 
to  substitute  its  judgraent  for  that  of  the 
agency  or  because  familiarity  with  a 
particular  agency  leads  the  court  to 
accept  the  agency's  positions  too 
readily.  Public  perception  that  a  court  is 
biased  can  reduce  It*  effectiveness  even 
when  actual  bias  is  not  present  Finally, 
a  specialized  cotirt  may  suQer  reduced 
prestige  if  its  repetitive  subject  matter 
attracts  lower  caliber  judges. 

The  recommendations  that  follow 
offer  guidance  to  Congress  on  the 
considerations  It  should  take  into 
account  whan  it  deliberates  about 
whether  to  assign  responsibility  for 
review  to  a  specialized  court:  they 
should  be  read  as  a  whole.  Thus,  for 
example,  the  criteria  in  recommendation 
2  may  suggest  assignment  of  Social 
Security  disability  cases  to  a  specialized 
court  if  Congress  considers  such  an 
approach,  however,  it  should  take  into 
account  recommendations  3(B)  and  3(C). 
favoring  a  balanced  docket  and  a 
jurisdictional  mix.  These 
recommendations  are  intended  to 
complement  Conference 
Recommendation  75-3.  "The  Choice  of 
Forum  for  Judicial  Review  of 
Administrative  Action."  I  CFR  305.75-3 
(1990).  which  the  Conference  continues 
to  believe  should  form  the  foundation 
for  decisionmaking  about  the 
appropriate  fonun  for  judicial  review  of 
administrative  action  within  the  Article 
III  courts. 

RecommeodatioD 

1.  When  considering  proposals  for  the 
creation  of  a  specialized  court  or  courts 
to  review  administrative  action. 
Congress  should  take  into  account  that 
federal  agency  programs  vary  greatly  in 
the  volume,  complexity,  and  level  of 
technical  content  of  the  caseloads  they 
generate,  and.  thus,  any  solutions 
adopted  should  be  designed  to  fit  the 
specific  administrative  programs  to 
which  they  will  apply.  For  these 
reasons,  among  others,  the  Conference 
opposes  the  creation  or  designation  of  a 
single  specialized  court,  either  within 
the  Article  Ul  judiciEtry  or  under  Article 
I.  to  handle  review  of  all  administrative 
cases. 

2.  Congress  should  recognize  that  it  is 
appropriate  to  create  specialized  courts 
for  particular  administrative  programs 


only  if  such  programs  are  characterized 
by  the  following: 

A.  A  program  area  in  which  one  might 
reasonably  expect  a  consistently  large 
volume  of  cases,  diversion  of  tvhich 
might  significantly  alleviate  burdens  on 
the  generalist  federal  courts: 

B.  The  predominance  of  factual  issues 
specific  to  partictilar  cases,  or  the 
predominance  of  scientific  or  other 
technical  Issues  requiring  special 
expertise  of  decisioimiakera:  and 

C  The  particular  importance  of 
imifonnlty  In  agency  administration  of  a 
program. 

3.  If  Congress  creates  specialized 
courts  to  review  particular 
administrative  programs,  it  should,  to 
the  extent  possible,  structure  the  courts 
as  follows: 

A.  To  minimizp  jurisdictional 
uncertainty,  the  subject  matter  before 
the  courts  should  be  segregable  from 
other  claims. 

B.  To  ensure  that  the  courts  maintain 
a  balanced  perspective  on  the  issues 
before  them,  the  courts'  dockets  should 
be  designed  to  expose  judges  to  all  sides 
of  pertinent  controversies  and  to  the 
broadest  possible  scope  of  related 
issues  within  a  Held  of  law. 

C.  To  encourage  generalist  judicial 
appointments,  to  minimize  distortion  of 
the  standard  of  review  resulting  from 
loss  of  the  generalist  perspective,  and  to 
avoid  the  fact  or  appearance  of  capture 
by  special  Interests,  the  courts'  subject 
matter  jurisdiction  should  be  diverse. 

If  the  court  provides  the  final  stage  of 
judicial  review  before  Supreme  Court 
review,  satisfaction  of  criterion  C  is 
essential 

4.  If  Congress  creates  specialized 
courts  to  review  particular 
administrative  programs,  it  should 
provide  for  periodic  evaluation  of  those 
courts  to  determine  whether  there  is  a 
continuing  need  for  specialized  review. 

5.  In  any  legislation  providing  for 
specialized  review  of  particular 
administrative  programs,  Congress 
should  assign  to  each  court  or  reviewing 
body  the  type  of  functions  it  is  best 
suited  to  perform  and  should  minimize 
duplication  of  review  functions.  In 
particular,  any  such  legislation  should: 

A-  Avoid  de  novo  review  of  factual 
issues  already  subject  to  formal 
adjudication  at  the  agency. 

B.  Make  the  decisions  of  specialized 
courts  final  on  review  of  questions  of 
fact  specific  to  the  case  (including  the 
sufficiency  of  the  evidence  in  that  case 
by  whatever  standard  it  is  reviewed). 

C.  When  review  has  been  assigned  to 
an  Article  I  specialized  court,  provide  a 
subsequent  layer  of  judicial  review  by 
an  Article  lU  court  for  questions  of 


constitutional  or  statutory 
interpretation. 

S  305.91-10  AdrnkiMiatlve  Proeeduraa 
U—J  In  Antidumping  and  Coutilsrvalllng 
Duty  Cases  (Recommendation  Na  91-10). 

This  recommendation  discusses 
several  possible  reform*  of  the 
administrative  procedures  used  in  U.S. 
antidumping  (AD)  and  countervailing 
duty  (CVDycase*.  These  case*  usually 
arise  when  a  petition  is  filed  on  behalf 
of  a  U.S.  industry  by  one  of  several 
statutorily  specified  inteieeted  parties 
asking  the  U,S.  Government  to  impose 
special  duties  to  o&set  dumping  or 
subsidization.  The  Government  itself 
can  also  initiate  cases. 

Dumping  ocean  when  foreign 
companies  export  goods  to  the  United 
States  for  sale  at  less  than  their  "fair 
value."  Fair  value  is  generally  based  on 
the  exporter's  prices  for  such  goods  in 
its  home  (or  a  third  country)  market  or 
on  its  cost  of  producing  the  goods 
(including  a  profit  margin).  AD  duties 
are  Imposed  to  offset  the  margin  of 
dumping  (I.e,  the  difference  between  the 
foreign  market  value  and  the  U.S.  price) 
if  the  U.S.  Industry  producing  like  goods 
has  suffered  or  is  threatened  with 
material  injury  by  reason  of  the  dumped 
imports,  or  If  the  establishment  of  a  U.S. 
industry  producing  such  goods  has  been 
materially  retarded. 

Countervailing  duties  may  be  Imposed 
on  goods  exported  to  the  United  States 
that  benefit  from  certain  types  of 
subsidies  granted  by  a  foreign 
government  In  most  CVD  cases,  duties 
may  be  imposed  only  if  the  US.  Industry 
producing  like  goods  has  suffered  or  is 
threatened  with  material  injury  by 
reason  of  the  dumped  imports,  or  if  the 
establishment  of  a  U.S.  industry 
producing  such  goqds  has  been 
materially  retarded. 

The  decision  whether  dumping  or 
subsidization  has  occurred  is  made  by 
the  International  Trade  Administration 
(ITA)  of  the  Department  of  Commerce: 
the  decision  on  injury  is  made  by  the 
U.S.  International  Trade  Commission 
(ITC).  These  administrative  decisions 
are  subject  to  review,  in  the  first 
instance,  in  the  Court  of  International 
Trade,  and  then  in  the  Court  of  Appeals 
for  the  Federal  Orcuit  In  the  case  of 
Canadian  exports,  the  decisions  may  be 
"appealed "  instead  to  a  binational  panel 
established  under  the  U.S.-Canada  Free 
Trade  Agreement. 

In  recent  years,  the  use  by  the  United 
States  and  other  countries  of  AD  and 
CVD  laws  has  been  controversial.  While 
many  of  the  complaints  about  these 
laws  are  essentially  about  Iheii 
substantive  provisions,  a  number  of  the 
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c.implaints  concern  procedural  matters. 
In  particular,  some  critics  have 
contended  that  the  high  cost  of 
defending  these  cases,  which  are  often 
quite  complex  proceedings  involving  the 
rolleclion  and  analysis  of  vast  amounts 
uf  data  and  which  often  continue  for 
years,  amounts  to  a  new  form  of 
protectionism — process  or  procedural 
protectionism.  At  the  same  time.  U.S. 
domestic  producers  complain  that  the 
great  expense  of  invoking  these  laws 
virtually  precludes  their  use  by  some 
petitioners  deserving  of  relief. 

The  two  concerns  that  seem  to  be 
foremost  in  the  minds  of  trade  law 
practitioners  are  reducing  the  time  and 
expense  associated  with  AD  and  CVD 
proceedings  and  improving  the 
decisionmaking  process  under  the 
relevant  statutes.  The  Conference  notes, 
at  the  outset,  that  the  complex 
procedures  for  AD  and  CVD  cases, 
involving  a  division  of  responsibilities 
between  two  agencies  with  appeals  to  a 
specialized  court  and  then  to  a  federal 
court  of  appeals,  may  contribute  to  the 
time  and  expense  associated  with  these 
proceedings.  The  Conference 
recommends  in  Part  A  that  Congress 
authorize  and  fund  a  study  of  the  agency 
structures  and  judicial  review  for  AD 
and  CVD  cases.  Recommendations  B,  C 
and  D  are  intended  to  address  problems 
arising  under  the  current  structure.' 

The  ITA  and  ITC  both  view  AD/CVD 
proceedings  as  investigative  rather  than 
adjudicatory.  Nonetheless,  given  the 
conflicting  positions  of  the  parties 
before  the  agencies — the  domestic 
industry  versus  the  foreign  exporters — 
and  their  role  in  supplying  much  of  the 
information  on  which  the  agency 
decisions  are  based,  the  parties  do  and 
should  play  an  important  part  in  the 
process  That  part  could  be  made  more 
useful  if  hearings  at  which  the  factual 
submissions  of  the  two  sides  are  tested 
could  be  conducted  more  effectively 
than  at  present. 

In  the  case  of  the  ITA.  the  hearing 
officer  typically  does  not  participate  in 
the  hearing  or  engage  in  interchanges 


'  In  1973.  the  Adminislrative  Conference 
recommended  a  number  of  refonns  in  the  Ihen 
e»  .Ahng  proceduret  for  adminiilenng  AD  c^tea.  See 
C*jnference  Recommendation  73-4.  Administration 
of  the  Antidumping  L.aw  by  the  Department  of  the 
1  -eajury  39  FF  4846  |1974|  In  1984.  it 
recommended  reform  of  one  narrow  aspect  of  AD 
and  CVD  procedures — the  availability  of 
runfidential  information  under  protective  order  in 
lie  proceedings  See  Conference  Recommendation 
84-«.  Disclosure  of  Conndential  Information  Under 
IVoiective  Order  in  International  Trade  Commission 
Proceedings  I  Cl-K  30S  84-«  (1991) 


with  counsel.  The  ITA  hearing  process 
would  be  improved  if  the  hearing  officer 
were  more  knowledgeable  about  the 
contested  issues  and  participated  more 
actively  in  interchanges  with  counsel 
tiian  is  presently  the  case. 

In  the  case  of  the  ITC  hearing  times 
for  cases  are  standardized  and 
somewhat  inflexible,  even  though  cases 
vary  widely  in  complexity  and  number 
of  parties,  with  the  result  that  in  some 
cases  parties  have  only  a  few  minutes 
for  oral  presentations.  Testing  of  factual 
information  at  the  hearing  is  limited  by 
practices  that  discourage  cross- 
examination  of  witnesses.  The  ITC 
hearing  process  would  be  improved  if,  in 
setting  the  times  for  oral  presentations, 
the  ITC  took  into  account  factors  such 
as  the  complexity  of  the  case  and  the 
number  of  parties  involved.  The  ITC 
should  also  allow  reasonable  time  for 
cross-examination  without  subtracting 
such  time  from  the  questioner's  time  for 
affirmative  presentation. 

Several  changes  could  be  made  to 
simplify  ITA  administrative  procedures 
and  reijuce  somewhat  the  time  and 
expense  associated  with  AD/CVD 
cases.  First,  preparing  the  administrative 
record  more  promptly  would  speed  up 
the  appeals  of  cases.  Second, 
streamlining  and  standardizing  the 
ITA's  procedures  for  handling  routine 
requests  for  access  to  information  would 
reduce  the  amount  of  time  spent  by  the 
parties  in  preparing  such  requests, 
thereby  reducing  costs.  The  ITA  should 
also  strive  to  reduce  parties'  costs  by 
reducing  where  possible  the  number  of 
copies  of  documents  required  to  be  filed. 

Third,  the  ITA  now  sometimes 
decides  to  reject  a  party's  factual 
submissions  or  to  change  significantly 
its  methodology  for  calculating 
dumping/subsidy  margins  without 
notice  to  the  parties.  It  would  be 
desirable  for  the  ITA  to  notify  the 
parties  when  it  makes  such  a  decision, 
so  that  the  parties  will  not  continue  to 
prepare  their  cases  on  the  assumption 
that  the  agency  has  not  taken  such 
actions.  Implementation  of  this 
recommendation  would  allow  parties  to 
argue  their  positions  more  effectively 
and  avoid  wasted  effort.  This 
recommendation  is  not  intended  to 
suggest  that  the  ITA  does  not  have  the 
right  to  reject  a  party's  evidentiary 
submissions,  or  that  a  party  should  have 
any  new  rights  to  more  time  to  comply 
with  ITA  information  requests  or  to 
object  to  methodology  changes.  The  ITA 
should  also  consider  whether  there  are 
methods  within  the  statutory  time 


constraints  to  permit  parties  to  comment 
in  response  to  substantial  changes  in 
methodology. 

Fourth,  at  present  there  are  a  number 
of  inconsistencies  between  the  way  that 
the  ITA's  investigations  office  (which 
handles  the  initial  investigation  to 
determine  whether  a  AD/CVD  order 
should  be  issued)  and  the  ITA's 
compliance  office  (which  reviews 
shipments  made  after  the  issuance  of  an 
AD/CVD  order  to  assess  the  amount  of 
duties  owing]  handle  certain  issues.  The 
ITA  ought  to  eliminate  those 
inconsistencies  for  which  there  is  no 
justification. 

Fifth,  under  U.S.  law  the  actual 
amount  of  AD/CVD  duties  owed  is 
usually  determined  after  the  fact. 
Exporters  deposit  an  estimated  duty 
when  goods  are  imported  into  the 
United  States,  and  that  amount  may  be 
adjusted  upwards  or  downwards  as  a 
result  of  an  annual  review,  if  requested. 
(If  not  requested  by  anyone,  the 
estimated  duties  are  considered  to  have 
been  collected  as  the  final  duties.)  The 
ITA  has  traditionally  had  a  large 
backlog  of  annual  reviews,  although  the 
backlog  has  been  reduced  in  recent 
years,  and  reduced  substantially  in 
recent  months.  The  delay  in  finally 
determining  duties  owed  is 
unnecessarily  disruptive  to  trade  flows 
and  unfair  to  the  parties  to  such  cases. 
Accordingly,  the  ITA  should  continue  its 
efforts  to  eliminate  its  backlog  of  annual 
reviews. 

The  Commissioners  of  the  ITC 
apparently  do  not  normally  meet  as  a 
group  to  discuss  their  views  of  a  case 
before  their  formal  deliberations, 
evidently  because  of  concerns  stemming 
from  the  Government  in  the  Sunshine 
Act.  It  appears  that  the  Commissions 
reluctance  to  mee^as  a  group  adversely 
affects  the  ITC  decisionmaking  process. 
The  Commission's  general  counsel  has 
taken  the  position  that  its  meetings  to 
dispose  of  AD/CVD  cases  are  not 
within  the  terms  of  exemption  10  of  the 
Act.  which  exempts  meetings  involving 
determinations  "on  the  record  after 
opportunity  for  a  hearing."  Some 
practitioners,  however,  believe  that 
exemption  10  applies,  and  the 
Commission  should  decide  whether  such 
meetings  do  or  should  come  within  the 
ambit  of  exemption  10.  If  the 
Commission  concludes  that  the  meclings 
in  question  are  not  in  fact  exempted 
from  the  Sunshine  Act,  then  Congress 
should  consider  exempting  such 
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meetings  for  AO/CVD  cases  from  the 
Act.  As  an  interim  measure  for 
achieving  the  benenis  of  coUegial 
decisionmaking,  the  ITC  should  lake 
steps  to  exchange  drafts,  views  and 
other  information  among  the 
commissioners  before  entering  into 
formal  deliberations. 

Recommendalioa 

A.  Congressional  Study 

The  Congress  should  authorize  and 
fund  a  study,  by  the  Administrative 
Conference  or  another  appropriate 
agency,  of  the  agency  structures  for 
handling  AO/CVD  cases.  The  study 
should  address  whether  responsibility 
for  these  cases  should  continue  to  be 
divided  between  the  fTA  and  the  ITC.  It 
should  also  consider  whether  the  usual 
procedure  for  judicial  review  of  agency 
adjudications  should  be  followed  for 
Ali/CVD  cases  by  providing  for  direct 
appeals  from  the  ITA  and/or  ITC  to  the 
Court  of  Appeals  for  the  Federal  Circuit 
or  whether  the  additional  level  of 
specialized  court  review  at  the  Court  of 
International  Trade  is  required  in  these 
cases.' 

D.  Improved  Agency  Factfinding 
Procedures 

The  ITA  and  the  ITC  should  develop 
factfinding  procedures  that  improve 
development  of  the  administrative 
record,  with  increased  opportunities  for 
the  parties  and  decisionmakers  to  test 
the  factual  submissions  made  in  the 
proceedings. 

1 .  ITA  Procedures 

To  accomplish  this  goal,  the  hearing 
conducted  by  the  ITA  at  the  end  of  its 
investigation  should  be  presided  over  by 
a  senior  official,  with  adequate  staff 
support,  who  IS  knowledgeable  about 
the  contested  issues  in  the  proceeding 
and  who  actively  participates  in 
interchanges  with  counsel  for  the 
parties.  Where  appropriate,  the  hearing 
officer  should  make  a  recommendation 
with  regard  to  the  issues  raised  in  the 
hearing 

2  ITC  Procedures 

To  accomplish  this  goal,  the  ITC 
should  provide  adequate  time  for  oral 
presentations,  taking  into  account 
factors,  such  as  multiple  parties  or 
countries  under  investigation,  that  may 
justify  more  time  than  normally  allowed 
The  ITC  should  allow  reasonable  time 


*  Ihc  Adfninislrjitjve  Conference  liiit  gcncr«ll)' 
ri-commended  Ihtfl  appefllf  frutn  •dmiri-itrttive 
HXi-ncics  ahould  lie  10  Ihe  ctmni  of  appetlm.  See 
Conference  Recommcndelinn  7i-J.  The  Choice  of 
Kurum  for  |uoicial  Review  of  Adinini<tlrelive  Action 
lCKK30S7i-3l1»ll 


for  cross-examination  in  appropriate 
cases  without  reducing  the  cross- 
examiner's  time  for  affirmative 
presentation  at  the  hearing. 

C.  ITA  Administrvtive  Reforms 

To  improve  the  efficiency  of  case 
processing,  the  ITA  should  adopt  the 
following  reforms: 

1.  To  speed  judicial  review,  the  ITA 
should  complete  the  record  in  individual 
cases  and  make  that  record  available  to 
parties  promptly. 

2.  The  ITA  should  streamline  its 
handling  of  application*  for  release  of 
information  under  administrative 
protective  orders  and  of  requests  for 
access  to  compulenzed  information.  It 
should  also  require  that  only  a 
reasonable  number  of  copies  of 
document*  be  submitted  by  parlies. 

3.  The  ITA  should  give  notice  to 
parties  before  it  (a)  rejects  portions  of 
parties'  evidentiary  submissions  or  (b) 
adopts  significant  changes  in 
methodology  on  which  the  parlies  have 
not  had  an  opportunity  to  comment.  The 
ITA  should  also  consider  whether  there 
are  techniques  within  the  statutorj'  time 
constraints  to  permit  parlies  to  comment 
in  response  to  substantial  changes  in 
methodology. 

4.  The  ITA  should  eliminate 
unjustified  inconsistencies  in  the 
practices  and  policies  of  its 
investigations  and  compliance  offices. 

5.  The  ITA  should  continue  its  efforts 
to  eliminate  its  backlog  of  annual 
reviews  of  the  actual  duties  owed  by 
specific  companies  subject  to  AD/CVD 
orders 

D  The  fTC  and  the  Covernment  in  the 
Sunshine  Act 

To  encourage  collegiHl 
decisionmaking,  the  ITC  should 
exchange  drafts,  views  and  other 
information  before  entering  into  formal 
deliberations  The  Commission  should 
decide  whether  informal  meetings  to 
discuss  the  disposition  of  AD/C\'D 
cases  constitute  meetings  exempt  from 
the  Sunshine  Ac!  under  exemption  10.  If 
the  Commission  dciermincs  thai  such 
meetings  arc  subject  to  the  Sunshine 
Act.  then  Congress  should  consider 
iimonding  the  Tariff  Act  to  provide  that 
the  Sunshine  Act  docs  not  apply  to 
informal  meetings  held  to  discuss  the 
disposition  of  AD/CVD  cases. 

Dated:  Oecemlwr  24.  1991. 
Icffrey  3  Lubtiera. 
ficscorch  Director 

[FRDoc  91-01124  Filed  12-27-91.  a45  am) 
•iixmG  COOE  •no-oi-« 
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July  1064,  Bu/eui  of  ibc  Budfct 
ClrtuW  No.  A-tl.  R€»i«d. 


ADMINISTRATIVE   CONFERENCE   OF  THE   UNITED   STATES 
SALARIES   AND   EXPENSES 

OJBECT  CLASSIFICATION 
(in  thousands   of   dollars) 


Id«otlfle«ilao  eodc 

95-1700-0-1-751 


Direct  obligations: 


11.1 
11.3 

11.5 

11.8 

11.9 
12.1 
21.0 

23.1 
23.2 
23.3 

2A.0 
25.0 
26.0 
31.0 


01 
01 

01 

01 

01 
01 
01 

01 
01 
01 


Personnel  Conpensatlon: 

Full-time  permanent 

Other  than  full-time  permanent 

Other  personnel  compensation 

Special  personal  services 
payments 

Total  personnel  compensation 

Civilian  personnel  benefits — 

Travel  and  transportation  of 
persons 


Rental  payments  to  GSA 

Rental  payments  to  others 

Communications,  utilities,  and 
miscellaneous  charges 

01  Printing  and  reproduction 

01  Other  services 

01  Supplies  and  materials 

01  Equipment 


99.0  01   Subtotal,  direct  obligations- 

99.0  01   Reimbursable  obligations 

99.9  01     Total  obligations 


(Mccoc»r  T. 


i»92 


1,115 
116 

32 


1,263 
238 

80 

220 

12 

57 
82 
150 
69 
51 


2,222 
109 


2,331 


■•  93 


1,344 
79 
28 


1,451 
270 

79 

223 

12 

51 
59 
67 
69 
33 


2,314 

_  ilL 
2,464 


94 


1,414 
51 

12 


1,477 
279 

74 

228 
11 

52 
54 
55 
58 
26 


2,314 
50 


2,364 


(Monor&st  i) 


(Mono  CKtt  i) 


(.MooortJi  *9i 
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Trpcalu: 
point  23  plou 

Cue  ISO 
^  ODdersoorc 
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CTANOARO   roAM    300 

July  1964,  Bure*uorib«  Budfct 


1064^  Bl 

lU&t  No. 


CIreuUr  No.  A-ll.  Bc'bod. 


ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

PROGRAM  AND  FNANCING 
(in  thousands  of  dollars) 


Id«aUflemUaa  eod« 

95-1700-0-1-751 


••92 


1.93 


w9A 


PROGRAM  BY  ACTIVITIES: 
Direct  Program: 


00.01    01      General   Administration 

00.02  01      Personnel  Compensation  and 
Benefits 


00.03  01      Formal  Recommendations 

00. OA   01      Implementation  and  Advisory — 
00.05   01      Clearinghouse 


A79 

1.501 

158 

«0 


00.01  01    Total  direct  program 

01.01  01   Reimbursable  program: 

10.00  01    Total  obligations 

FINANCING: 
25.00  01   Unobligated  balance  expiring 

39.00  01     Budget  authority  (gross) 


2,222 
109 


2,331 


2.331 


A59 

1.722 
73 
40 
20 


2.314 
50 


2,464 


2.314 


434 

1,756 
69 
35 
20 


2,314 
50 


2.364 


2,314 


Budget  authority: 
Current : 

40.00  01  Appropriation 

40.80  01   Reduction  pursuant  to  P.L. 

102-141,  Sec.  523A  reductioi 

43.00  01   Appropriation  (total) 

68.00  01   Spending  authority  from  off- 
setting  collections 


2,227 


2,222 


109 


2,314 


2,314 


50 


2,314 


2,314 


50 


Relation  of  obligations  to  outlays: 


00  01   Total  obligations 

40  01   Obligated  balance,  start  of 

year 

40   01      Obligated   balance,    end   of 

vear 


74 

37.00  01   Ouclays  (gross 


2,331 

732 
-709 


2,354 


\  S8 
g  i39 
"  190 


rdjuscnenc  to  budge;  authority  and 
outlays:   Deductions  for  offsectin 
collections 

0001   ?ederal  fund: 

0001   Budget  authority  (net) 
0001   Outlays  (net) 


2,464 

709 
-714 


(Mo^ocu:  ::  5) 


2.364 

714 
-714 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 
PERSONNEL  SUMMARY 


IdanUOcatloo  code 

95-1700-0-1-751 


1.92 

•CtlMl 


1.93 

estimate 


1.94 

esUmau 


Total  compensable  workyears: 

1001   Full-time  equivalent  employment 

1005   Full-time  equivalent  of  over- 


2A 


24 


24 


time  and  holiday  hours- 


(Monoeaj:    31.3^ 


<MOQOCUt     5) 


(MoDoeast    i) 


(MODO  cul    4  9 
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APPENDIX  A 


December  8,  1992 


Robert  S.  Ross,  Jr.,  Acting  Chairman 


Membership 

of  the 

Assembly  of  the  Administrative  Conference 


Alphabetical  listing  of  the  members  of  the 

Administrative  Conference  of  the  United  States, 

including  The  Council,  Public  and  Government  Members, 

Liaison  Representatives,  Senior  Fellows,  and 

Special  Counsels. 
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David  S.  Addington,  Esq. 

Gsneral  Counsel 

Dapartmant  of  Oafanse 

The  Pantagon 

Room  3E-980 

Washington,  DC  20301-1600 

703-695-3341 

Govarnmani 

Administration 

The  Hon.  William  P.  Albrecht 

Commissionar 

Commodity  Futures  Trading  Cmm'n 

2033  K  Street  NW. 

Room  804 

Washington.  DC  20581 

202-254-6288 

Government 

Adjudication 

Susan  Au  Allen,  Esq. 

Partner 

Paul  Shearman  Allan  &  Associates 

1625  K  Street  NW. 

Suite  380 

Weshington.  DC  20006 

202-638-2777 

Council 

Judicial  Review 

William  H.  Allen,  Esq. 

Covington  &  Burling 

1201  Pennsylvania  Ave.  NW. 

Room  1119 

Washington,  DC  20044 

202-662-5420 

Senior  Conference  Fellow 

Judicial  Review 

Stephen  E.  Alpern,  Esq. 

Special  Assoc.  General  Counsel 

U.S.  Postal  Service 

475  L'Enfant  Plaza  West  SW. 

Room  1 1146 

Washington.  DC  20260 

202-268-6402 

Government 

Administration 

Professor  Roben  A.  Anthony 

George  Mason  University 

School  of  Law 
3401  North  Fairfax  Drive 
Arlington.  VA  22201 
703-993-8046 
Senior  Conference  Fellow 
Regulation 

Jeanne  S.  Archibald,  Esq. 

General  Counsel 

Office  of  the  General  Counsel 

Department  of  the  Treasury 

Rm.  3000  -  Main  Building 

1500  Pennsylvenia  Avenue  NW. 

Weshington.  DC  20220 

202-622-0287 

Government 

Judicial  Review 

The  Hon.  Mary  L.  Azcuenaga 

Commissioner 

Federal  Trade  Commission 

Sixth  &  Pennsylvania  Ave.  NW. 

Room  526 

Washington,  DC  20580 

202-326-2145 

Government 

Admirustration 


Cunis  H.  Barnette,  Esq. 

Chairman  &  CEO 

Bethlehem  Steel  Corporation 

Martin  Tower  2018 

Bethlehem.  PA  18016 

215-694-6137 

Public 

Governmental  Processes 

Dinah  Bear,  Esq. 

General  Counsel 

Council  on  Environmental  Quality 

Executive  Office  of  the  President 

722  Jeckson  Piece  NW. 

Washington,  DC  20503 

202-395-5754 

Ljaison 

Administration 

Warren  Belmar,  Esq. 

Fulbright  &  Jaworski 

801  Pennsylvanis  Ave.  NW. 

Washington,  DC  20004-2604 

202-662-4510 

Public 

Judicial  Review 

Ms.  Caryl  S.  Bernstein 

Executive  vice  President, 

Generel  Counsel  &  Secretary 
Federal  National  Mortgage  Association 
3900  Wisconsin  Ave.  NW. 
Washington,  DC  20016-2899 
202-752-7170 
Public 
Regulation 

Arthur  Earl  Bonfield 

Professor  of  Lew 

&  Associate  Dean  for  Reseerch 
The  University  of  Iowa 
College  of  Law 
College  of  Lew  Building 
Room  438  -  BLB 
lowe  City,  lA  52242 
319-335-9020 
Public 
Rulemaking 

The  Hon.  Glen  L.  Bower 

Chairman 

U.S.  Railroad  Retirement  Board 

844  N.  Rush  Street 

Room  804 

Chicago,  IL  60611 

312-751-4900 

Liaison 

Adjudication 

Thomas  M.  Boyd,  Esq. 

Deputy  Generel  Counsel 

Kemper  Corporation 

600  Pennsylvania  Ave.  SE. 

Suite  206 

Washington.  DC  20003 

202-547-0120 

Public 

Governmentel  Processes 

The  Hon.  Phillip  D.  Brady 

Assistent  to  the  President 

&  Staff  Secretory 
Executive  Office  of  the  President 
The  White  House 
Weshington.  DC  20500 
202-456-2702 
Council 
Rulemaking 


Elliot  Bredhoff,  Esq. 

Bredhoff  &  Keiser 

1000  Connecticut  Ave.  NW. 

Washington,  DC  20036 

202-833-9340 

Public 

Adjudication 

The  Hon.  Richard  C.  Breeden 

Chairman 

Securities  &  Exchange  Commission 

ATTN:    ROBERT  BROWN 

450  fifth  Street  NW.,  Rm.  6010 

Washington,  DC  20549 

202-272-2000 

Council 

Adjudication 

The  Hon.  Marshall  J.  Breger 

Acting  Assistant  Secretary  for 
Labor-Management  Startdards 
&  Solicitor 

Deportment  of  Labor 

Room  S2002 

200  Constitution  Ave.  NW. 

Weshington,  DC  20210 

202-219-7675 

Senior  Conference  Fellow 

Rulemaking 

The  Hon.  Stephen  G.  Breyer 

Chief  Judge 

United  Stetes  Court  of  Appeals 

for  the  First  Circuit 
Room  1617 

U.S.  Post  Office  Building 
Boston,  MA  02109 
617-223-9014 
Lieison 
Adjudication 

The  Hon.  Anne  E.  Brunsdale 

Commissioner 

U.S.  International  Trade  Commission 

Room  703 

500  E  Street  SW. 

CONFIDENTIAL 

Washington,  DC  20436 

202-205-3012 

Government 

Adjudication 

The  Hon.  Arthur  L.  Burnett,  Sr. 

Associate  Judge 
Supenor  Court  of  the 
Distnct  of  Columbia 
300  Indiana  Avenue  NW. 
Room  1020 
Washington,  DC  20001 
202-879-4883 
Liaison 
Adjudication 

James  H.  Burnley  IV,  Esq. 

Shaw,  Pittman,  Potts  &  Trowbndga 

2300  N  Street  NW. 

5th  Floor 

Washington,  DC  20037 

202-663-9225 

Public 

Rulemeking 

Professor  Clark  Byse 

Harvard  Law  School 

Cambridge.  MA  02138 

617-495-3168 

Senior  Conference  Fellow 

AdminiBtration 
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Daniel  D.  Campbell,  Esq. 

General  Counsel 

National  Transportation  Safety  Board 

490  L'Enfant  Plaza  East  SW. 

Suite  6401 

Washington,  DC  20594 

202-382-6540 

Liaison 

Regulation 

Ronald  A.  Cass 

Dean 

Boston  University 

School  of  Law 

765  Commonwealth  Avenue 

Boston.  MA  02215 

617-353-3110 

Public 

Adjudication 

Betty  Jo  Christian,  Esq. 

Steptoe  &  Johnson 

9th  Floor 

1330  Connecticut  Ave.  NW. 

Washington,  DC  20036 

202-429-8113 

Senior  Conference  Fellow 

Regulation 

James  W.  CicconI,  Esq. 

Akin,  Gump,  Hauer  &  Feld 

1333  New  Hampshire  Ave.  NW. 

Suite  400 

Washington.  DC  20036 

202-887-4004 

Public 

Adjudication 

David  N.  Cook,  Esq. 

Deputy  General  Counsel 
Federal  Energy  Regulatory 

Commission 
Room  8000 

825  N.  Capitol  Street  NE. 
Washington.  DC  20426 
202-2080955 
Government 
Adjudication 

Charles  J.  Cooper,  Esq. 

Shaw.  Pittman,  Potts  &  Trowbridge 

2300  N  Street  NW. 

3rd  Floor 

Weshington.  DC  20037 

202-663-8257 

Public 

Administration 


Eldon  H.  Crowell,  Esq. 

Senior  Partner 

Crowell  &  Moring 

11th  Floor 

1001  Pennsylvania  Ave.  NW. 

Washington.  DC  20004 

202-624-2525 

Public 

Vice  Chair 

Administration 

Arthur  B.  Culvahouse,  Jr. 

O'Melveny  &  H/lyers 

555  13th  Street  NW. 

Washington..  DC  20004-1109 

202-3835388 

Public 

Judicial  Review 


Professor  Kenneth  Culp  Davis 

School  of  Law 

University  of  San  Diego 

Legal  Research  Center 

LRC  Room  210 

Sen  Diego.  CA  92110 

619-260-4544 

Senior  Conference  Fellow 

Rulemaking 

James  R.  Doty,  Esq. 

General  Counsel 
Securities  &  Exchange  Cmm'n 
450  Fifth  Street  NW. 
Room  6063 

Washington.  DC  20549 
202-272-3171 
Government 
Governmental  Processes 

Neil  R.  Eisner,  Esq. 

Assistant  Generel  Counsel 

for  Regulation  &  Enforcement 
Department  of  Trensportation 
400  7th  Street  SW. 
Room  10424 
Washington.  DC  20590 
202  366-4723 
Government 
Cheir 
Governmental  Processes 

Professor  E.  Donald  Elliott 

Vele  Law  School 

401 A  Yale  Station 

New  Haven.  CT  06520 

203-432-4833 

Public 

Regulation 

James  A.  Endicott,  Jr.,  Esq. 
(02) 

General  Counsel 

Depertmont  of  Veterans  Affairs 

810  Vermont  Ave.  NW. 

Washington.  DC  20420 

202-535-8111 

Government 

Judicial  Review 

Lewis  A.  Engman,  Esq. 

Winston  &  Strewn 

1400  L  Street  NW. 

Washington.  DC  20005-3501 

202-371.5789 

Public 

Governmental  Processes 

Fred  F.  Fielding,  Esq. 

Wiley.  Rem  &  Fielding 

Suite  900 

1776  K  Street  NW. 

Washington.  DC  20006 

202-421-7320 

Public 

Regulation 

The  Hon.  Joel  M.  Flaum 

c-_     Judge 

tsq.    U.S.  Court  of  Appeals  for  the 
Seventh  Circuit 

219  S.  Dearborn 

Room  2602 

Chicago.  IL  60604 

312-435-5626 

Special  Counsel 

Regulation 


Philip  A.  Fleming,  Esq. 

Partner 

Crowell  &  Moring 

Suite  1100 

1001  Pennsylvania  Ave.  NW. 

Weshington.  DC  20004 

202-624-2755 

Special  Counsel 

Regulation 

The  Hon.  Edwin  G.  Fouike,  Jr. 

Chairman 

Occupational  Safety  &  Health 

Review  Commission 
1825  K  Street  NW. 
4th  Roor 

Washington.  DC  20006-1246 
202-634-7970 
Goverrunent 
Judicial  Review 

Edward  A.  Frankle,  Esq. 

General  Counsel 
National  Aeronautics  & 
Space  Administration 
Mail  Code  G 
300  E  Street.  SW. 
Weshington.  DC  20546 
202-358-2450 
Government 
Administration 

Eric  J.  Fygi,  Esq. 

Acting  General  Counsel 
Depertment  of  Energy 
1000  Independence  Ave..  SW 
Room  6A.245 
Weshington.  DC  20585 
202  586-5284 
Government 
Judicial  Review 

Dr.  Walter  Gellhorn 

Professor  Ementus 

Columbia  University  School  of  Law 

435  West  1 16th  Street 

New  York.  NY  10027 

212-854-2664 

Council 

Administration 

Ernest  Gellhorn,  Esq. 

Jones.  Day.  Reavis  &  Pogue 

1450  G  Street  NW. 

Washington.  DC  20005 

202-879-4276 

Public 

Chair 

Rulemaking 

Ms.  Martha  L.  Girard 

Director 

Federal  Register 

Netional  Archives  &  Records  Admin 

800  N.  Capitol  Street  NW. 

Suite  700 

Washington.  DC  20408 

202-523-4534 

Liaison 

Rulemeking 

Mark  H.  Gitenstein,  Esq. 

Meyer.  Brown  &  Piatt 

2000  Pennsylvania  Ave.  N.W. 

Suite  6500 

Weshington.  DC  20006-1885 

202-778-0620 

Public 

Judicial  Review 
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Timothy  Glidden,  Esq. 

Counsalor  to  the  Secretary 

Department  of  the  Interior 

Room  6151 

18th  &  C  Streets  NW. 

Washington.  DC  20240 

202-208-7351 

Government 

Rulemaking 

John  Golden,  Esq. 

Associate  General  Counsel 

Department  of  Agriculture 

Room  2044-SAg. 

14th  &  Irxiependence  Ave.  SW. 

Washington,  DC  20250 

202-720-3155 

Government 

Chair 

Regulation 

The  Hon.  C.  Boyden  Gray 

Counsel  to  the  President 
Executive  Office  of  the  President 
The  White  House 
Washington.  DC  20500 
202-456-2633 
Special  Counsel 
Judicial  Review 

Darrel  J.  Grlnstead,  Esq. 

Associate  General  Counsel 

Dept.  of  Health  &  Human  Services 

Cohen  Building 

330  lr>dependence  Ave.  SW. 

Room  5309 

Washington.  DC  20201 

202-619-0300 

Special  Counsel 

Chair 

Administration 

The  Hon.  Stephen  L.  Grossman 

Administrative  Law  Judge 

Federal  Energy  Regulatory  Cmm'n 

825  N.  Capitol  Street  NE. 

Washington,  DC  20426 

202-219-2533 

Liaison 

AdrrurMstration 

The  Hon.  George  W.  Haley 

Chairman 

Postal  Rate  Commission 

1333  H  Street  NW. 

Room  300 

Washington,  DC  20268 

202-789-6868 

Liaison 

Rulemaking 

Stephen  L.  Hammerman,  Esq. 

Vice  Chairman  and 

General  Counsel 
Merrill  Lynch  &  Co.,  Inc. 
World  Headquarters 
North  Tower 
World  Financial  Canter 
New  York.  NY  10281-1219 
212-449-9600 
Public 
Rulemaking 


Michael  D.  Hawkins,  Esq. 

Daughton  Hawkins  Brockelman 

&  Guinan 
Two  Renaissance  Square 
40  North  Central  Avenue 
Suite  2200 
Phoenix.  AZ  85004 
602-271-4400 
Public 
Rulemaking 

The  Hon.  Alan  W.  Heifetz 

Chief  Admirvstralive  Law  Judge 
Department  of  Housing 
&  Urban  Development 
409  3rd  Street  SW. 
Suite  320 

Washington,  DC  20024 
202-708-5004 
Government 
Adjudication 

Frederick  Wells  Hill,  Esq. 

Executive  Director 

Government  Programs 

Westinghouse  Electnc  Corp. 

1801  K  Street  NW. 

Suite  800 

Washington,  DC  20006-1378 

202-835-2315 

Public 

Governmental  Processes 

James  F.  Hinchman,  Esq. 

General  Counsel 

General  Accounting  Office 

441  G  Street  NW. 

Room  7065 

Washington,  DC  20548 

202-275-5205 

Liaison 

Administration 

Eileen  B.  Hoffman,  Esq. 

General  Counsel 
Federal  f^ediation  & 
Conciliation  Service 
2100  K  Street  NW..  Rm.  701 
Washington,  DC  20427 
202-653-5305 
Liaison 
Administration 

The  Hon.  Arlene  Holen 

Chairman 

Federal  Mine  Safety 

and  Health  Review  Commission 
1730  K  Street  NW. 
6th  Floor 

Washington,  DC  20006 
202-653-5648 
Liaison 
Regulation 

Roger  A.  Hood,  Esq. 

Deputy  to  the  Vice  Chairman 

Federal  Deposit  Insurance  Corp. 

Room  6098 

550  17th  Street  NW. 

Washington.  DC  20429 

202-898-3681 

Government 

Governmental  Processes 


The  Hon.  Marian  Blank  Horn 

Judge 

United  States  Claims  Court 

Room  616 

717  Madison  Place  NW. 

Washington,  DC  20005 

202-633-7276 

Liaison 

Governmental  Processes 

The  Hon.  Constance  Horner 

Assistant  to  the  President  & 

Director,  Presidential  Personnel 
The  White  House 
Washington,  DC  20500 
202-456-7060 
Council 
Rulemaking 

The  Hon.  John  L.  Howard 

Counsel  to  the  Vice  President 

Old  Executive  Office  Building 

Room  273  1/2 

Washington,  DC  20501 

202-456-2816 

Liaison 

Rulemaking 

Kevin  R.  Jones,  Esq. 

Deputy  Director 

Office  of  Policy  Development 

Department  of  Justice 

Constitution  Ave.  &  10th  St.  NW, 

Washington,  DC  20530 

202-514-4604 

Government 

Governmental  Processes 

Paul  0.  Kamenar,  Esq. 

Executive  Legal  Director 

Washington  Legal  Foundation 

1705  N  Street  NW. 

Washington,  DC  20036 

202-857-0240 

Senior  Conference  Fellow 

Rulemaking 

Sally  Katzen,  Esq, 

Wilmer,  Cutler  &  Piclcering 

2445  M  Street  NW. 

8th  Floor 

Washington,  DC  20037-1420 

202-663-6306 

Public 

Chair 

Judicial  Review 

Robert  M.  Kaufman,  Esq. 

Proskauer,  Rose,  Goetz 
&  Mendelsohn 
1585  Broadway 
23rd  Floor 

New  York,  NY  10036 
212-969-3285 
Public 
Vice  Chair 
Regulation 

Frank  A.  Keating,  Esq. 

General  Counsel 

Dept.  of  Housing  &  Urban  Development 

Room  10214 

451  7th  Street  SW. 

Washington,  DC  20410 

202-708-2244 

Government 

Governmental  Processes 
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James  J.  Keightley,  Esq. 

Special  Counsel  (Large  Case) 

Internal  Revenue  Service 

Room  3537 

1111  Constitution  Ave.  NW. 

Washington,  DC  20224 

202-622-3360 

Government 

Regulation 

Frederic  Rogers  Kellogg,  Esq. 

Attorney-at-Law 
2027  Q  Street  NW. 
Washington.  DC  20009 
202-234-4620 
Public 
Administration 

William  J.  Kilberg,  Esq. 

Gibson,  Dunn  &  Cruicher 

1050  Connecticut  Ave.  NW. 

9th  Floor 

Washington,  DC  20036  5303 

202-955-8573 

Public 

Rulemaking 

The  Hon.  Christopher  L.  Koch 

Chairman 

Federal  Maritime  Commission 

800  North  Capitol  St.  NW. 

10th  Floor 

Washington.  DC  20573 

202-523-5911 

Government 

Rulemaking 

Dennis  J.  Lehr,  Esq. 

Hogan  &  Hanson 

555  13th  Street  NW 

Washington,  DC  20004-1  109 

202-637-6560 

Public 

Judicial  Review 

Richard  J.  Leighton,  Esq. 

Leighton  &  Regnery 

Suite  801 

1667  K  Street  NW. 

Washington,  DC  20006 

202-955-3900 

Senior  Conference  Fellow 

Chair 

Adjudication 

The  Hon.  Daniel  R.  Levinson 

Chairman 

Merit  Systems  Protection  Board 

Room  826 

1120  Vermont  Ave.  NW. 

Washington.  DC  20419 

202-653-7101 

Government 

Governmental  Processes 

The  Hon.  Nahum  Lirt 

Chief  Administative  Law  Judge 

Department  of  Labor 

Suite  400 

800  K  Street  NW. 

Washington,  DC  20001-8002 

202-633-0341 

Liaison 

Judicial  Review 


Raymond  Ludwiszewski,  Esq. 

Acting  General  Counsel 

Environmental  Protection  Agency 

40)  M  Street  SW. 

Room  M3608,  LE-130 

Washington,  DC  20460 

202-260-8040 

Government 

Regulation 

Malcolm  S.  Mason,  Esq. 

Suite  1000 

1111   19th  Street  NW. 

Washington,  DC  20036 

202-463-2980 

Senior  Conference  Fallow 

Administration 

J.  Virgil  Mattingly,  Jr.,  Esq. 

GeneralCounse! 
Board  of  Governors  of  the 
Federal  Reserve  System 
20th  &  Constitution  Avenue,  N.W. 
Room  1046-A 
Washington,  DC  20551 
202-452-3293 
Government 
Judicial  Review 

Susan  D.  McCluskey,  Esq. 

Chief  Counsel 

Office  of  the  Chairman 

Federel  Lebor  Relations  Authority 

500  C  Street  SW. 

Suite  217 

Washington,  DC  20424 

202-382-0900 

Liaison 

Adjudication 

The  Hon.  L.  Ralph  Mecham 

Director 

Administrative  Office  of  the 

U.S.  Courts 
Suite  723 

811  Vermont  Ave.  NW. 
Washington,  DC  20544 
202-633-6097 
Liaison 
Adjudication 

Dr.  James  C.  Miller,  III 

Distinguished  Fellow 

Citizens  for  a  Sound  Economy 

1250  H  Street.  NW. 

Suite  700 

Washington,  DC  20005 

202-488-8200 

Public 

Regulation 

Emma  Monroig,  Esq. 

Solicitor 

U.S.  Commission  on  Civil  Rights 

1121   Vermont  Avenue  NW. 

Room  600 

Washington.  DC  20425 

202  376-8375 

Government 

Administration 

Joseph  A.  Morris,  Esq. 

Morns,  Rathnau  &  De  La  Rosa 

100  West  Monroe  Street 

Suite  1600 

Chicago,  IL  60603 

312-606-0876 

Public 

Governmental  Processes 


Alan  B.  Morrison,  Esq. 

Director 

Public  Citizen  Litigation  Group 

Suite  700 

2000  P  Street  NW. 

Washington,  DC  20036 

202-833-3000 

Senior  Conference  rellow 

Adjudication 

The  Hon.  Marvin  H.  Morse 

Administrative  Law  Judge 

Ofc  of  Chief  Admin  IHeanng  Officer 

Department  of  Justice 

Skyline  Tower 

5107  Leesburg  Pike.  Suite  2519 

Falls  Church,  VA  22041 

703-305-0861 

Liaison 

liaison 

Adjudication 

Dennis  Mullins,  Esq. 

General  Counsel 

General  Services  Administration 

18th  i  F  Streets  NW. 

Room  4140 

Washington,  DC  20405 

202-501-2200 

Government 

Administration 

Betty  Southard  Murphy,  Esq. 

Baker  and  Hostetler 

Suite  1  100 

1050  Connecticut  Ave.  NW. 

Washington,  DC  20036 

202-861-1586 

Public 

Administration 

The  Hon.  Ilene  H.  Nagel 

Commissioner 

U.S.  Sentencing  Commission 

1331  Pennsylvania  Ave.  NW. 

Suite  1  400 

Washington,  DC  20004 

202-626-8510 

Liaison 

Judicial  Review 

William  R.  Neale,  Esq. 

Krieg  DeVault  Alexander 

&  Capehart 
2800  INS  Bank  Tower 
One  Indiena  Square 
Indianapolis,  IN  46204 
317-636-4341 
Council 
Regulation 

The  Hon.  David  E.  Nething 

North  Dakota  State  Senete 

Suite  205 

400  2nd  Ave.  SW. 

Jemestown,  ND  58401 

701-252-7385 

Liaison 

Regulation 

Lawrence  M.  Noble,  Esq. 

General  Counsel 

Federal  Election  Commission 

999  E  Street  NW. 

Suite  657 

Washington,  DC  20463 

202-219-3590 

Government 

Judicial  Review 


269 


December  8.  1992 


Administrative  Conference  of  the  United  States 


Jean  Noonan,  Esq. 

General  Counsel 

Farm  Credit  Adminittrstion 

1S01  Farm  Credit  Drive 

Room  41 16 

McLean.  VA  22102-5090 

703-883-4020 

Uaieon 

Rulemaking 

Owen  Olpin,  Esq. 

O'Melveny  &  Myers 

400  S.  Hope  Street 

Lot  Angeles.  CA  90071 

213-669-6000 

Senior  Conference  Fellow 

Regulation 

Theodore  B.  Olson,  Esq. 

Gibson.  Dunn  &  Crutcher 

Suite  900 

1050  Connecticut  Ave.  NW. 

Washington.  DC  20036-5303 

202-955-8668 

Public 

Administration 

Max  D.  Paolin,  Esq. 

3001  Veazey  Terrace  NW. 

Washington,  DC  20008 

202-244-4525 

Server  Conference  Fellow 

Judicial  f^eview 

William  C.  Parler,  Esq. 

Gerieral  Counsel 

Nuclear  Regulatory  Commission 

OWFN  15-B-18 

Washington.  DC  20555 

301-504-1743 

Government 

Rulemaking 

Professor  Sallyanne  Payton 

University  of  Michigan  School  of  Law 

Hutchins  Hall 

Ann  Arbor,  Ml  48109 

313-763-0220 

Senior  Conference  Fellow 

Rulemaking 

The  Hon.  Edward  J.  Philbin 

Chairman 

Interstate  Commerce  Commission 

1 2th  St.  &  CofMtitution  Ave.  NW. 

Room  4126 

Washington,  DC  20423 

202-927-6000 

Goverrvnent 

Adjudication 

The  Hon.  S.  Jay  Plager 

Circuit  Judge 

United  States  Court  of  Appeals 

for  the  Federal  Circuit 
717  Madison  Place  NW. 
Suite  915 

Washington.  DC  20439 
202-633-5866 
Liaison 
Goverrwnental  Procattas 


Margaret  Jane  Porter,  Esq. 

Chief  Counsel 

Food  &  Drug  Admirtistration 

Room  6-57  Park'awn  BIdg. 

5600  Tishers  Lene 

Rockville,  MD  20857 

301-443-4370 

Goverrvnent 

Rulenruking 

The  Hon.  Stephen  D.  Potts 

Director 

Office  of  GovernrTMnt  Ethics 

1201  New  York  Ave.  NW. 

Suite  500 

Washington,  DC  20005-3919 

202-523-5757x1 104 

Goverrvnent 

Adjudication 

William  T.  Quillen,  Esq. 

Distinguisfted  Visiting 

Professor  of  Law 
Widansr  University  Sctiool  of  Law 
P.O.  Box  7474 
Concord  Pike 
Wilmington,  DE  19803 
302-477-2131 
Public 
Adjudication 

Kenneth  P.  Quinn,  Esq. 

Chief  Counsel 

Federal  Aviation  Admirtistration 

Department  of  Transportetion 

800  Independence  Ave.  SW. 

Room  900E 

Weshinoton,  DC  20591 

202-267-3222 

Goverrvnent 

Rulemaking 

The  Hon.  James  R.  Richards 

Inspector  General 
Oepertment  of  the  Interior 
Room  5359 

18th  end  C  Streets  NW. 
Weshington,  DC  20240 
202-208-5745 
Government 
Goverrvnsntal  Processes 

James  F.  Rill,  Esq. 

Collier,  Shannon,  Rill  &  Scott 

3050  K  Street  NW. 

Suite  400 

Washington,  DC  20007 

202-342-8430 

Public 

Adjudication 

Reuben  B.  Robertson  III,  Esq. 

Ingarsoll  &  Bloch,  Chsrtered 

1401   16th  Street  NW. 

Weshington,  DC  20036 

202-232.1015 

Senior  Conference  Fellow 

Vice  Chair 

Ad)udication 

Professor  Jonathan  Rose 

College  of  Law 

Arizona  Stale  University 

Tempe,  AZ  85287 

602-965-6513 

Public 

Regulation 


Professor  Victor  G.  Rosenblum 

Northwestern  University  School  of  Law 

357  East  Chicago  Avenue 

Chiceao,  IL  60611 

312-503-8443 

Server  Conference  Fellow 

Admnistralion 

Harold  L.  Russell,  Esq. 

Smith,  Gambrall  &  Russell 

Suite  3100,  Promenade  II 

1 230  Peechtree  Street  NE, 

Atianta,  CA  30309-3592 

404-815-3506 

Senior  Conferervoe  Fellow 

Judiaal  Review 

The  Hon,  Antonin  Scalia 

Associate  Justice 

Supreme  Court  of  the  United  States 

Room  108 

Otte  First  Street  NE. 

Washington,  DC  20543 

202-479-3116 

Senior  Conference  Fellow 

The  Hon.  William  W.  Schwarzer 

Director 

Federal  Judiciel  Center 

1520  H  Street  NW. 

Dolley  Medison  House 

Washington,  DC  20005 

202-273-4160 

Liaison 

Judicial  Review 

The  Hon.  R.  Gaul!  Silberman 

Vice  Chairman 

Equal  Employment  Opportunity  Cmm'n 

1801  L  Street  NW. 

Room  10109 

Weshington,  DC  20507 

202-663-4026 

GoverrvTMnt 

Goverrvnental  Processes 

The  Hon.  Daniel  L.  Skoler 

Associate  Commissioner 
Office  of  Hearings  &  Appeals 
Social  Security  Administration 
Skyline  Towers,  Room  1600 
5107  Leesburg  Pike 
Fells  Church,  VA  22041 
703-305-0200 
Government 
Adjudication 

Theodore  Sky,  Esq. 

Senior  Counsel 

Office  of  the  Ger>eral  Counsel 

Deportment  of  Education 

400  Maryland  Avenue  SW. 

Room  4091 

Washington,  DC  20202-21 10 

202-401-2603 

Goverrvnent 

Administration 

The  Hon.  Loren  A.  Smith 

CIvef  Judge 

U.S.  Court  of  Federal  Claims 

Suite  701 

717  Medison  Place  NW. 

Washington,  DC  20005 

202-219-9567 

Seruor  Conference  Fellow 

Judicial  Review 
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Administrative  Conference  of  the  United  States 


Otis  M.  Smith,  Esq. 

Lewis.  Whit*  &  Clay 

1300  First  National  BIdg. 

Detroit.  Ml  48226 

313-961-2550 

Senior  Conference  Fellow 

Judicial  Review 

The  Hon.  Stanley  Sporlcin 

Judge 

U.S.  Distnct  Court  for  the 

District  of  Columbia 
3rd  &  Constitution  Ave.  NW. 
Room  2428 

Washington,  DC  20001 
202-273-0573 
Special  Counsel 
Rulemaking 

Stuart  J.  Stein.  Esq. 

Certilmen  Balm  Adier  &  Hyman 

90  Merrick  Avenue 

Eesi  Meedow,  NY  11554 

516-296-7000 

Public 

Adjudication 

The  Hon.  James  M.  Stephens 

Chairman 

National  Labor  Relations  Board 

Room  630 

1717  Pennsylvania  Ave.  NW. 

Washington,  DC  20570 

202-254-9392 

Government 

Rulemaking 

Professor  Peter  L.  Strauss 

Columbia  University 

School  of  Law 
435  West  116th  Street 
New  York.  NY  10027 
212-854-2370 
Senior  Conference  Fellow 
Judicial  Review 

The  Hon.  Eugene  R.  Sullivan 

Chief  Judge 

U.S.  Court  of  Military  Appeals 

450  E  Street  NW. 

Washington,  DC  20442 

202-272-1465 

Liaison 

Governmental  Processes 

Thomas  M.  Susman,  Esq. 

Ropes  &  Gray 

Suite  1200  -  South 

1001  Pennsylvania  Ave.  NW. 

Washington.  DC  20004 

202-626  3920 

Senior  Conference  Fellow 

Governmental  Processes 

Jerry  G.  Thorn,  Esq. 

Generel  Counsel 

Consumer  Product  Safety  Cmm'n 

5401  Westbard  Avenue 

Room  200 

Bethesda.  MD  20816 

301-504-0980 

Government 

Governmental  Processes 


Arthur  Troilo,  III,  Esq. 

General  Counsel 

Office  of  Personnel  Martagement 

1900  E  Street  NW. 

Room  7353 

Washington.  DC  20415 

202-606-1700 

Govarivnent 

Governmental  Processes 

Phillip  N.  Truiuck 

Executive  Vice  President 

The  Heritage  Fourxlation 

214  Massschusetts  Ave.  NE. 

Washington,  DC  20002 

202-546-4400 

Public 

Regulation 

Michael  M.  Uhlmann,  Esq. 

Pepper,  Hamilton  &  Schaatz 

1300  19th  Street  NW. 

Washington.  DC  20036 

202-828- 1404 

Public 

Governmental  Processes 

Mr.  Paul  A.  Vander  Myde 

Vice  President 
Corporete  Affairs 
VSE  Corporation 
2550  Huntington  Ave. 
Alexandna.  VA  22303 
703-329-4722 
Council 
Governmental  Processes 

Mr.  Paul  R.  Verkuil 

President 

Amencan  Automobile  Association 

1000  AAA  Dnve 

Heathrow,  FL  32746-5063 

407-444-7111 

Senior  Conference  Fellow 

Rulemaking 

David  C.  Vladeck,  Esq. 

Public  Citizen  Litigation  Group 

2000  P  Street  NW. 

Suite  700 

Washington,  DC  20036 

202-833-3000 

Public 

Regulation 

Michael  6.  Wallace,  Esq. 

Phelps  Dunbar 
Mirror  Ploza 
2829  Lakeland  Dr. 
Suite  1400 
Jackson,  MS  39208 
601-939-3895 
Public 
Rulemaking 

William  H.  Webster,  Esq. 

Milbank,  Tweed,  Hadley  &  McCloy 

1825  Eye  Street  NW. 

Suite  900 

Washington,  DC  20006 

202-835-7550 

Public 

Judicial  Review 


Edward  L.  Weidenfeld,  Esq. 

Waidanfeld  &  Rooney,  P.O. 

1899  L  Street  NW. 

Suite  500 

Washington,  DC  20036 

202-785-2143 

Senior  Conference  Fellow 

Governmental  Processes 

Jonathan  A.  Weiss,  Esq. 

Director 

Legal  Services  for  the  Elderly 

130  West  42nd  Street 

1 7th  Floor 

New  York,  NY  10036-7803 

212-391-0120 

Public 

Adjudication 

James  E.  Wesner,  Esq. 

UrWvaraity  General  Counsel 

Urtiveraity  of  Cincinrtati 

300  Administration  Building 

Cincinnati,  OH  45221 

513  556  3483 

Senior  Conference  Fellow 

Adjudication 

Richard  E.  Wiley,  Esq. 

Wiley,  Rein  &  Fielding 

Suite  1100 

1776  K  Street  NW. 

Washington,  DC  20006 

202-429-7010 

Senior  Conference  Fellow 

Governmental  Processes 

The  Hon.  Jerre  S.  Williams 

Circuit  Judge 

U.S.  Court  of  Appeals  for  the 

Fifth  Circuit 
903  Jacinto  Blvd 
Sui-.e  450 

Austin.  TX  78701-2449 
512-482-5794 
Servor  Conference  Fellow 
Judicial  Review 

The  Hon.  Stephen  F.  Williams 

U.S.  Court  of  Appeals  for  the 
Distnct  of  Columbte  Circuit 
3rd  &  Constitution  Ave.  NW. 
Room  38 IB 

Washington,  DC  20001 
202-273-0638 
Liaison 
Judicial  Review 

Henry  N.  Williams,  Esq. 

General  Counsel 

Selective  Service  System 

5th  Floor 

1023  31st  Street  NW. 

Washington,  DC  20435 

202-724-1167 

Liaison 

Paul  E.  Williams,  Esq. 

Chairman 

Armed  Services  Board  of 

Contract  Appeals 
Six  Skyline  Place 
7th  Floor 

5109  Leesburg  Pike 
Falls  Church.  VA  22041-3208 
703-756-8501 
Government 
Administration 
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The  Hon.  Edwin  D.  Williamson    [Vacant] 

Legal  Advitar  Occupational  Safery  and  Health 

Dapanment  of  State  Adminrstration 

2201  C  Street  NW.  OepartmenI  of  Labor 

Room  6423  200  Constitution  Ava.  NW. 

Washington,  DC  20520-6417  Washmaton,  OC  20210 

202-647-9598  202-219-7162 

Government  Government 

Judicial  Review  Regulation 

Richard  S.  Williamson,  Esq.  [Vacant! 

Mayer.  Brown  &  Piatt  OIRA 

190  LaSalle  Street  Office  of  ManagenMnt  &  Budgat 

Chicago.  IL  60603  Old  Executive  Office  Blda. 

312-701-7119  Room  246 

Public  Washington.  DC  20503 

Judicial  Roviaw  202-395-4852 

Goverrvnent 

Wendell  L.  Willkie  II,  Esq.  Ruiemaiung 

General  Counsel 

Department  of  Commerce 

Room  5870 

14th  &  Constitution  Ave.  NW. 

Washington.  DC  20230 

202-482-4772 

Goverrtment 

Rulemaking 

Frank  M.  Wozencraft,  Esq. 

910  Louisiana 

3000  One  Shell  Plaza 

Houston,  TX  77002 

713-229-1328 

Senior  Conference  Fellow 

Regulation 

Michael  Wyatt,  Esq. 

Generel  Counsel 

Small  Business  Admirustration 

7th  Floor 

409  Third  Street  SW. 

Washington.  OC  20416 

202-205-6642 

Government 

Regulation 

Susan  K.  Zagame,  Esq. 

Acting  General  Counsel 

Dept.  of  Health  &  Human  Sarvicas 

Room  707-F  HHH 

200  Independence  Ave.  SW. 

Weshington.  DC  20201 

202  690-6318 

Goverrvnent 

Regulation 

Seth  D.  Zinman,  Esq. 

Senior  Attorney  Adviser 
Deportment  of  Labor 
Room  N2428 

200  Constitution  Ave.  NW. 
Weshington.  DC  20210 
202  219-8065 
Goverrvnent 
Judicial  Review 

(Vacant) 

General  Counsal 

Federal  Communications  Commission 

1919  IWI  Street  NW. 

Suite  614 

Washington,  DC  20554 

202-632-7020 

Goverrvnent 

Judicial  Reviaw 
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PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFER- 
ENCE OF  THE  UNITED  STATES 


APPENDIX   B 
Admin.  Cenf«r*nc«  of  th*  Unltad  StotM 


Sec 

30S.6S-1  .  Adeqtute  Heuing  Faculties  (Ree- 
ommendatlon  No.  88-1). 

305.88-2  U.S.  Ooverrunent  Orsanlzatlon 
Manual  (Recommendation  No.  88-2). 

305.88-3  Parallel  Table  of  SUtutory  Au- 
thorities and  Rules  (2  CFR  Ch.  I)  ■  (Rec- 
ommendation No.  88-3). 

305.88-4  Consumer  Bulletin  (Recommen- 
dation No.  88-4). 

305.88-5  Representation  of  the  Poor  In 
Agency  Rulemaking  of  Direct  Conse- 
quence to  Them  (Recommendation  No. 
88-5). 

305.88-8  Delegation  of  Final  Decisional  Au- 
thority Subject  to  Discretionary  Review 
by  the  Agency  (Recommendation  No. 
68-8). 

305.88-7  Elimination  of  Jurisdictional 
Amount  Requirement  In  Judicial  Review 
(Recommendation  No.  68-7). 

305.68-8  Judicial  Review  of  IntersUte 
Commerce  Commission  Orders  (Recom- 
mendation No.  68-8). 

305.89-1  Statutory  Reform  of  the  Sover- 
eign Immunity  Doctrine  (Recommenda- 
tion No.  69-1). 

305.69-2  Judicial  Enforcement  of  Orders  of 
the  National  Labor  Relations  Board 
(Recommendation  No.  69-2). 

305.69-3  Publication  of  a  "Guide  to  Feder- 
al Reporting  Requirements"  (Recom- 
mendation No.  69-3). 

305.69-4  Analytical  Subject-Indexes  to  Se- 
lected Volumes  of  the  Code  of  Federal 
Regulations  (Recommendation  No.  69- 
4). 


■As  of  July  1.  1977.  codified  as  Table  I  of 
the  CFR  Index  and  Finding  Aids  Volume. 


Pt.  305 

Sec 

305.69-5  Elimination  of  Duplicative  Hear- 
ings In  FAA  Safety  De-eertUtc«Uon 
Cases  (Recommendation  No.  89-8). 

305.69-8  Compilation  of  Statistics  on  Ad- 
ministrative Proceedings  by  Federal  De- 
partments and  Agencies  (Recommenda- 
Uon  No.  69-6). 

305.69-7  Consideration  of  Alternatives  In 
Licensing  Procedures  (Recommendation 
No.  69-7). 

305.69-8  Elimination  of  Certain  Exemp- 
tions from  the  APA  Rulemaking  Re- 
quirements (Recommendation  No.  69-8). 

305.69-9  Recruitment  and  Selection  of 
Hearing  Examiners:  Continuing  Train- 
ing for  Oovemment  Attorneys  and 
Hearing  Examiners;  Creation  of  a 
Center  for  Continuing  Legal  Education 
In  (Sovemment  (Recommendation  No. 
69-9). 

305.70-1  Parties  Defendant  (Recommenda- 
tion No.  70-1). 

305.70-2  SEC  No-Actlon  Letters  Dnder  Sec- 
tion 4  of  the  Securities  Act  of  1933  (Rec- 
ommendation No.  70-2). 

305.70-3  Summary  Decision  in  Agency  Ad- 
judication (Recommendation  No.  70-3). 

305.70-4  Discovery  In  Agency  Adjudication 
(Recommendation  No.  70-4). 

305.70-5  Practices  and  Procedures  Under 
the  Renegotiation  Act  of  1951  (Recom- 
mendation No.  70-5). 

305.71-1  Interlocutory  Appeal  Procedures 
(Recommendation  No.  71-1). 

305.71-2  Principles  and  Guidelines  for  Im- 
plementation of  the  Freedom  of  Infor- 
mation Act  (Recommendation  No.  71-2). 

305.71-3  Articulation  of  Agency  Policies 
(Recommendation  No.  71-3). 

305.71-4  Minimum  Procedures  for  Agencies 
Administering  Discretionary  Grant  Pro- 
grams (Recommendation  71-4). 

305.71-5  Procedure  of  the  Immigration  and 
Naturalization  Service  in  Respect  to 
Change-of -Status  Applications  (Recom- 
mendation No.  71-5). 

305.71-6  Public  Participation  In  Adminis- 
trative Hearings  (Recommendation  No. 
71-6). 

305.71-7  Rulemaking  on  a  Record  by  the 
Pood  and  Drug  AdmiiUstratlon  (Recom- 
mendation No.  71-7). 

305.71-8  Modification  and  Dissolution  of 
Orders  and  Injunctions  (Recommenda- 
tion No.  71-8). 

305.71-9  Enforcement  of  Standards  In  Fed- 
eral Grant-ln-Ald  Programs  (Recommen- 
dation No.  71-9). 

305.72-1  Broadcast  of  Agency  Proceedings 
(Recommendation  No.  72-1). 

305.72-2  Connict-of-Interest  Problems  In 
Dealing  with  Natural  Resources  of 
Indian  Tribes  (Recommendation  No.  72- 
2). 
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formal  meetings  to  discuss  the  disposi- 
tion of  AD/CVD  cases  constitute 
meetings  exempt  from  the  Sunshine 
Act  under  exemption  10.  If  the  Com- 
mission determines  that  such  meetings 
are  subject  to  the  Sunshine  Act.  then 
Congress  should  consider  amending 
the  Tariff  Act  to  provide  that  the  Sun- 
shine Act  does  not  apply  to  Informal 
meetings  held  to  discuss  the  disposi- 
tion of  AD/CVD  cases. 

[5fl  PR  07144.  Dec  30.  1991] 
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Rules  and  Regulations 


F«l«m]  RafMar 
Vol  57.  Na  131 
Wednetday.  July  8.  19S2 


Tho  MCtwn  o(  me  FEDERAL  REGISTER 
contains  regulatory  documents  havtng 
gmenS  applwatiilHy  and  legal  eftect.  fnos 
ol  »t>cn  are  keyed  to  and  codrfied  m 
the  Code  ol  Federal  RegUanons.  wttcti  b 
pubtahad  under  60  Dtlas  pmuant  to  44 
use    1510. 

Tfie  Code  o<  Federal  Regulaliom  la  aold 
t>y  the  Superintendent  ol   Documents. 
Prices  of  new  books  are  Inted  In  ttie 
fist  FEDERAL  REGISTER  luue  of  each 


ADMINISTRATIVE  CONFERENCE  OF 
TME  UNITED  STATES 

ICFRPwtSOS 

RteomiTMndatlofw  Of  the 
Adnilnlstrstlve  Oont^nnot  RffQardlng 
Admlntotrstiv*  PracUc*  and  Proevdur* 

AOENCV.  Adminislrative  Conference  of 
the  United  States. 
action:  Recommendabons. 

•UMMARV:  The  Administrative 
Conference  of  the  United  States  adopted 
six  recommendations  at  its  Forty-Fifth 
Plenary  Session  addressing:  (1)  The 
procedural  and  practice  rule  exemption 
from  the  APA  notice-and-comment 
rulemaking  requirements:  (2)  agency 
policy  statementr.  (3)  enforcement 
procedures  tinder  the  Fair  Housing  Act: 
(4)  coordination  of  migrant  and  seasonal 
farmworker  service  programs;  (5) 
streamlining  attorney's  fee  litigation 
imder  the  Equal  Access  to  Justice  Act 
and  (6)  implementation  of  the  Noise 
Control  Act. 

The  Administrative  Conference  of  the 
United  States  is  a  federal  agency 
established  to  study  the  efGdency. 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  to  make 
recommeiulatjons  for  improvements. 

Recommendations  of  the 
Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register  upon  adopbon.  Complete  lists 
of  recommendations,  together  writh  the 
texts  of  those  deemed  to  be  of 
continuing  interest  are  published  in  the 
Code  of  Federal  Regulabons  (1  CFR  part 
305). 

MTCS:  These  recommendabons  were 
adopted  June  18-19, 1992.  and  issued 
)une  3a  1992. 

RM  mrTMEII  INFORMATION  CONTACT: 
Renee  Bamow,  Informabon  Of  fleer,  or 


Jeffrey  S.  Lubbers.  Research  Director 

(202-254-7020). 

SUPPLEMENTARV  mFORHATION:  The 

Administrabve  Conference  of  the  United 
Slates  was  established  by  the 
Administrabve  Conference  Act  S  U.S.C 
571-576.  The  Conference  studies  the 
efTiciency,  adequacy,  and  fairness  of  the 
admirustraUve  procedures  used  by 
federal  agencies  in  carrying  out 
administrabve  programs,  and  makes 
recommendabons  for  improvements  to 
the  agencies.  coUecbvely  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C  574(1)). 

At  its  Forty-Fifth  Plenary  Session, 
held  June  lS-19. 1992.  the  Assembly  of 
the  Administrabve  Conference  of  the 
United  States  adopted  six 
recommendations.* 

Recommendation  92-1.  The 
Procedural  and  Pracbce  Rule  Exempboo 
from  the  APA  Nobce-and-Comment 
Rulemaking  Requirements,  encourages 
agencies  to  voluntarily  use  nobce-and- 
comment  procedures  in  promulgating 
rules  of  procedure  and  pracbce  except 
in  situabons  in  which  the  costs  of  such 
procedures  will  outweigh  the  benefits  of 
havuig  public  input  The 
recommends bon  also  proposes  that  a 
rule  should  be  found  to  fall  %vithin  the 
statutory  exception  only  when  it  both 
(a)  relates  solely  to  agency  methods  of 
internal  operabons  or  of  interacting  with 
regulated  parties  or  the  public  and  fb)' 
does  not  (i)  significantly  affect  conduct 
acbvity,  or  a  subslanbve  mieresi  that  is 
the  subiect  of  agency  jurisdiction,  or  (ii) 
affect  the  standards  for  eligibility  for  a 
government  prtigram.  The  Conference 
urges  OtSB  to  refrain  from  exercising 
jurisdiction  under  Execubve  Order 
12.291  with  respect  to  rules  relabng  to 
procedure  and  pracbce  that  an  agency 
voluntarily  publishes  for  comment 

Recommendabon  92-2.  Agency  Policy 
Statements,  advises  agencies  to  not 
issue  statements  of  general  applicability 
that  are  intended  to  impose  binding 
substanbve  standards  or  obligabons 
upon  affected  persons  without  using 
legislabve  procedures  (normally 
including  nobce-and-commenl). 
Agencies  should  not  attempt  to  bind 
affected  persons  through  poUcy 
statements. 

Recommendabon  92-3.  Enforcement 
Procedures  Under  the  Fair  Housing  Act 
deals  %vith  the  Department  of  Housing 
and  Urban  Development's 


Implementabon  of  the  1988  amendments 
to  the  Fair  Housmg  Act.  The  Conference 
recommends  that  changes  be  made  to 
ensure  that  complainant's  litigabon 
interests  are  protected,  that  HUD 
continue  to  study  the  reasons  why 
parties  are  choosing  to  go  to  court  rather 
than  taking  advantage  of  the 
administrabve  remedy,  and  that  It  lake 
a  number  of  actions  to  ensure  that  the 
enforcement  program  remains  effecbve. 

Recommendabon  92—4.  Coordinabon 
of  Migrant  and  Seasonal  Farmworker 
Service  Programs,  urges  eelablishmenl 
by  execubve  order  of  an  Interagency 
Coordmating  Council  on  migrant  and 
seasonal  farmworker  programs.  The 
recommendabon  suggests  that  the 
Council  be  charged  with  identifying 
specific  coordinabon  tasks,  giving 
particular  altenbon  to  gaps  in  services 
and  unjusbfled  overlap.  In  most 
instances,  primary  responsibility  should 
be  given  to  an  appropriately  chosen  lead 
agency.  The  recommendabon  also  calls 
for  development  of  a  reliable  and 
comprehensive  migrant  and  seasonal 
farmworker  populabon  census  system, 
independent  of  any  exisbng  specific 
programs. 

Recommendabon  92-5.  Streamlining 
Attorney's  Fee  Ubgabon  Under  the 
Equal  Access  to  Justice  Act  suggest 
i^ays  in  which  Congress  should  amend 
the  Equal  Access  to  Jusbce  Act  a  statue 
providing  for  the  award  of  attorney's 
fees  to  certain  Individuals  and  enbbes 
who  prevail  over  the  United  Stales  in 
court  and  administrabve  libgabon.  The 
Conference  recommends  thai  the  Act  be 
amended  to  reduce  collateral  libgabon 
over  the  amount  of  awardable  fees  and 
encourage  seltlemeni  of  fee  petitions.  In 
sddibon.  the  recommendabon  proposes 
that  the  standard  for  award  of  allomey's 
fees  in  cases  involvmg  mdividual 
benefit  claims  (such  as  Social  Security 
disabibly  claims)  be  changed  by 
elimmabng  the  proviso  that  the  United 
Stales  need  not  pay  fees  if  its  posibon 
was  substantially  jusbfied.  The 
Conference  also  urges  Congress  to 
resolve  difficulties  concerning  the 
timeliness  of  fee  applicabons  when 
cases  are  remanded  to  agencies  and  to 
consider  whether  certain  admmistralive 
and  Article  1  court  proceedings  not  now 
covered  by  the  Equal  Access  to  Justice 
Act  should  be  included  within  its 
coverage. 

Recommendation  92-6. 
Implementation  of  the  Noise  Control 
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Act  reflponda  to  a  request  by  the 
Environmenlal  Protection  Agency  lo 
asaiBt  it  in  addressing  procedural 
concerns  dhsing  in  connection  with  the 
absence  of  funding  for  EPA's 
responsibilities  under  the  Noise  Control 
Act.  The  recommendation  advises  EPA 
to  analyze  the  preemptive  impact  of  its 
existing  regulations  under  the  Act, 
taiung  into  account  a  number  of  related 
issues.  TTie  recommendation  suggests 
that  the  analysis  be  followed  by 
appropnate  congressional  action,  either 
to  repeal  the  Noise  Control  Act  or  to 
fund  whatever  responsibilities  may  be 
delegated  by  Congress  to  EPA  under  the 
Act, 

The  full  texts  of  the  recommendations 
are  set  out  below.  The  recommendations 
*vill  be  transmitted  to  the  affected 
agencies  and.  if  so  directed,  to  the 
Congress  of  the  United  States.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 
recommendations  must  be  made  by  each 
body  to  which  the  vanous 
recommendations  are  directed. 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference's  ofTices  at  suite  500.  2120  L 
Street  NW..  Washington,  DC, 

List  of  Subjects  1  CFR  Pan  305 

Administrative  practices  and 
procedure,  attorney's  fees,  the  Equal 
Access  to  Justice  Act.  fair  housing  law 
enforcement.  Informal  rulemaking 
procedure,  migrant  and  seasonal 
farmworker  programs,  the  Notice 
Control  Act,  and  policy  statements. 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  5  US  C  571-576 

Z  The  table  of  contents  to  part  305  of 
title  1  CFK  is  amended  to  add  the 
following  new  sections: 

See 

305.92-1     The  Procedural  and  Praclice  Rule 

ExempUon  from  the  APA  Notice-and 

Commenl  Rulemaking  Requirements 

(Recommendation  No.  92-1] 
305.92-2     Agency  Policy  Stalemenls 

(Recommendation  No.  92-2) 
305.92-3     Enforcement  fVocedurei  Under  the 

Fair  l-Iousing  Act  (Recommendalion  No 

92-3) 
305.92-4     Coordination  of  Migranl  and 

Seaional  Farmworker  Service  Programs 

(Recommendation  No  92-4) 


Sea 

305.92-5     Streamlining  Atiomey'i  Fee 
LjUgabon  Under  the  Equal  Access  lo 
jusbce  Act  (Recommendation  No  92-5) 

305.92-0     Implementation  of  the  Noise 

Control  Act  (Recommendation  No  92-e) 

3.  New  S9  305.92-1  through  30592-6 
are  added  pari  305.  to  read  as  follows: 

§  305.92"1    The  procedural  and 
practice  rule  exemption  from  the  APA 
notlce-and^omment  rulemaking 
requlrementa  (Recommendation  No. 
B2-1). 

The  Administrative  Procedure  AcL  5 
U.S.C.  553.  establishes  the  procedural 
requirements  for  notice-and-comment 
rulemaking.  It  requires  that  an  agency 
generally  publish  notice  and  provide 
opportunity  for  public  commenl  before 
adopting  a  rule.  The  section  also 
provides  for  a  number  of  specific 
exemptions.  One  of  these  exemptions  in 
subsection  (b)(A).  provides  that  the 
requirements  for  notice  and  comment  do 
not  apply  to  "rules  of  agency 

organizabon,  procedure,  or  practice 
•   •   •  I 

The  scope  of  APA  exceptions  has 
been  described  as  "enshrouded  in 
considerable  smog."'  and  the  question 
of  what  is  a  procedural  or  practice  rule 
has  no  clear  answer*  The  issues  is  in  a 
state  of  flux.*  Although  courts  have  used 
a  number  of  different  tests  lo  determine 
whether  a  rule  was  one  of  procedure  or 
practice,  none  has  been  particularly 
satisfactory  Over  the  years  the 
Conference  has  addressed  the  scope  of 
most  of  the  other  exceptions  to  the  APA 
rulemaking  requirements.*  Because  the 


'  The  lerei  procedun!  rule  will  be  u»«d  herein  lo 
refer  lo  rvlei  of  ■gency  practice  and  procedure 
Other  exefflpiioru  (n>m  nD(ice~«nd~commeni 
rulemaking  requiremenu  cover  inierptrtrve  rule* 
policy  tXirmentt.  and  ■iluaitoni  where  Itood  cause 
cki*u  See  MClion  &S3(b|  Section  SS3(al  completely 
CRempU  fnitn  nolice-and'Commeni  rulemaking  rulet 
involving  military  or  foreign  ■fTain.  agency 
management  or  per*onnel.  grants,  loana  benetiii  or 
contra  c  la. 

'  Noel  V  Chapman.  SOS  FJd  1023,  1030  |2d  Cir 
19751.  «»  oiso  Communily  Nulnlion  tnsliiuie  v 
Young.  ftIS  F  2d  943  9W  (DC  Or  1»S7| 

*  There  bat  been  leaa  debate  about  whai  are  rule* 
of  agency  off  anizalion 

*  Air  Transport  AMsociation  M   Deportment  o( 
Tmntportation  900  F.2d  360  (DC  Cir  1990)  cvrx 
granted  111  S  Ci.  «eO  {19011 /udgmeni  ocaied and 
remanded-  lllS  Ct  M4  {1991]  opinion  vacated ond 
petition  ditmissed  on  moolnets  grounds  833  F^ 
1043  fD.C  Or  1991).  baa  recently  focuaed  altenlion 
on  Ihe  acope  of  the  exemption. 

*  Recommendation  SO-S.  "Eltmmalion  of  Cerlain 
Exemptiona  frt>m  the  APA  Rulemaking 
Re<)uirementa.  t  CFR  30$09-a.  Recommendalion  73- 
S  'Elimination  of  Ihe  'Military  or  Foreign  Affain 
Function  Lxemption  From  APA  Rulemaking 
Rei]uire(nenu.*'  1  CFTt  »5  73-5.  Recommendation 
7ft-5-  "Interpretive  Rule*  of  General  Applicability 
•no  Slatemenls  of  General  (\>licy  "  1  CFR  305  7&~-S 
Recommendation  S3-2.  'The  'Good  Cauae' 
Exemption  from  APA  Rulemaking  Requiremenls  "  1 
CFR  30S.83-2. 


procedural  rule  excepbon  is  a  subject  of 
increasing  controversy,  it  is  appropnate 
for  the  Con/erence  to  fill  this  gap- 

The  Conference  has  long  advocated 
the  value  of  notice  and  comment  in 
rulemaking.*  and  this  recommendation 
encourages  agencies  to  use  such 
processes  voluntarily  in  promulgating 
rules  of  procedure  or  practice.  Notice 
and  commenl  can  provide  the  agency 
with  valuable  input  from  the  public  as 
well  as  furnish  enhanced  public 
acceptance  of  the  rules.  On  the  other 
hand,  there  can  be  costs  to  the  agency  in 
using  notice-and-comment  procedures, 
including  the  time  and  effort  of  agency 
personnel,  the  cost  of  Federal  Register 
publication,  and  the  additional  delay  in 
implementation  that  results  from 
seeking  public  comments  and 
responding  to  them.  For  si^ificant 
procedural  rule  changes,  the  benefits 
seem  likely  to  outweigh  the  costs:  but 
this  may  not  be  the  case  for  minor 
procedural  amendments.  Thus,  unless 
the  costs  outweigh  the  benefits,  we 
strongly  encourage  agencies  voluntarily 
lo  use  notice  and  comment  even  where 
an  APA  exemption  applies. 

The  Conference  believes,  however, 
that  the  procedural  and  practice  rule 
exemption  can  in  appropnate 
circumstances  serve  a  legitimate 
governmental  purpose,  and  that 
Congress  intended  it  to  be  available  in 
such  cases.  Where  such  rules  are  truly 
procedural,  rather  than  substantive  in  a 
procedural  mask,  the  statutory 
exemption  should  be  available.  The 
Conference  therefore  recommends,  as  a 
guide  to  agencies  in  determining  when  a 
rule  IS  procedural,  that  agencies  should 
establish  first  that  the  rule  relates  to  an 
agency's  internal  operations^  methods 
of  interacting  with  the  public  and 
second  that  the  rule  has  no  substantive 
impact  because  it  neither  significantly 
affects  conduct,  activity  or  a  substantive 
interest  that  is  the  subject  of  agency 
regulation,  nor  affects  the  standards  for 
eligibility  for  government  programs* 


*  Sec  eg..  Recommendalion  69-S.  aupra  nj 

'  ll  i»  likely  Ihai  aome  rule*  relaling  to  agency 
internal  operaliona  will  alio  fall  within  a  category 
ol  rule*  exempt  from  all  of  aeciion  &53  • 
requirement*  (including  publication  of  a  slaremenl 
of  baaia  and  purpoae  and  delayed  efleciive  dale)  as 
a    matter  relating  to  agency  marugemeni  or 
per»onnel  '  5  U  SC  55318)121 

•  The  term  "program'  ii  meani  to  be  mierpreted 
broadly  to  include,  among  othert.  Ihoae  involvir\g 
benefit*,  contrvctt.  license*,  permit*  and  loan 
guarantee*  In  Ihi*  connection,  it  ahould  be  noted 
thai  many  agencies,  following  Recommendation  09- 
6.  have  voluntarily  waived  the  exemption  from 
norice-«nd-commenl  rulemaking  for  maiteri  reloong 
to  loan*  gram*  benefni  or  contracts 
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Only  U  the  prapoied  rule  meets  both 
parts  of  this  test  should  It  be  considered 
at  being  within  the  exemption  from 
notice-and-comment  regoirements  as  a 
rule  of  practice  or  procedure.  Examples 
of  rules  that  would  be  procedural  under 
this  ttaodard  include  rules  governing 
conduct  of  formal  hearings  or  appeals. 
ex  parte  rules,  and  rules  concerning  the 
business  hours  of  the  agency.  Examples 
of  nonexempt  rules  include  rules 
relating  to  the  criteria  for  determining 
the  severity  of  enforcement  sanctions, 
levels  of  dvil  money  penalties,  or 
application  requirements  that  serve  to 
limit  eligibility  for  a  government  benefit 
program. 

In  order  to  encourage  agendes 
voluntarily  to  use  notice  and  comment, 
the  Conference  also  recommends  that 
the  Office  of  Management  and  Budget 
refrain  from  exercing  its  )urisdiction  to 
review  rules  Btting  within  the  definibon 
of  rules  relating  to  an  agency's 
procedure  or  practice  when  an  agency 
voluntarily  publishes  them. 

Racommendation 

1.  Federal  agendes  should  exerdse 
restraint  in  invoking  the  Administrative 
Procedure  Act's  statutory  exceptions  to 
the  noUce-and-commenl  rulemaking 
procedmes.  Thus,  the  Administrative 
Conference  has  consistently  urged 
agendes  voluntarily  to  use  notice-and- 
comment  prx>cadures  when  issuing  rules 
that  fall  within  the  terms  of  most  of  the 
exemptions  under  6  US.C  553.* 

2.  For  rules  falling  within  the 
"procedure' or  practice"  exception  in  S 
U.S.C  5S3(bHA).  agendes  should  use 
notice-and-comment  procedures 
voluntarily  except  hi  situations  in  which 
the  costs  of  such  procedures  will 
outweigh  the  "benefits  of  having  public 
input  and  information  on  the  scope  and 
Impact  of  the  rules,  and  of  the  enhanced 
public  acceptance  of  the  rules  that 
would  derive  from  public  comment 

3.  In  determining  whether  a  proposed 
rule  falls  within  the  statutory  exception 
for  rules  of  agency  "procedure  or 
practice."  agendes  should  apply  the 
foUotving  standard:  A  rule  is  within  the 
terms  of  the  exception  when  it  both  (a) 


•  b  aoat  cun.  Ill*  ContinDOi  ku 
racoamndad  Uwl  f^dn  fnanlly  •••  ■°<>°> 
mad  coaomc  RaoomncDctotioa  7S-6.  iDlirpraUve 
RalM  of  CsMral  AppHcablHly  uxl  SUMmaU  of 
Ccnool  Palley  .*  I  (7R  Xnn-i.  lUcwniwIiltoo 
t9-l.  TW  "Cooil  QioM'  R»«iiiplt<io  Irao  APA 
■biksakW  fUqulnaaiiU.'  1  C3V  90SSI-2.  In  Ihc 
COM  of  Mna  oUmt  (unpUoBi.  Dm  Coalmno  Km 
•Im  ncuuuwiiliJ  •UmlnoURt  Hwsi  •lu|<ll>tr. 

fill  IK ■Klillnn  M-t.  "EllBlaatloB  ef  OrUbi 

ExsBpttocu  froo  Am  APA  Rulomaklns 
RogiuimmH.  1  OK  3aim-*i  RoeamoKiKlalko  73- 
6.  *^lniliMtteB  of  lk«  n^lllltory  or  Pontfn  AfTaIn 
Pncttan'  oompttoo  Inn  APA  RulemoUni 
RoqulieiDolitt.'  1  CTR  X1S.73-S. 


relates  solely  to  agency  methods  of 
internal  operations  or  of  interacting  with 
regulated  parties  or  the  pubUc  and  (b) 
does  not  (i)  significantly  a0ecl  conduct 
activity,  or  a  substantive  interest  that  is 
the  subject  of  agency  jurisdiction,  or  (ii) 
affect  the  standards  for  eligibility  for  a 
government  program." 

4.  To  asf  ist  agendes  in  implementing 
this  recommendation,  the  OfRce  of 
Management  and  Budget  should  refrain 
from  exercising  jurisdiction  under 
Executive  Order  12291  with  respect  to 
rules  releting  to  an  agency's  procedure 
or  practice  that  an  agency  voluntarily 
publishes  for  notice  and  comment 

1305.92-2    Agency  policy  statatMfits 
(RecommendaUon  No.  92-2>. 

This  recommendation  addresses  use 
of  agency  policy  statements.  Policy 
statemenu  fall  within  the  category  of 
agency  actions  that  are  "rules"  within 
the  Administrative  Procedure  Act's 
definition  because  they  contbtute  "the 
whole  or  a  part  of  an  agency  statement 
of  general  or  particular  applicability  and 
future  effect  designed  to  implement 
Interpret  or  describe  law  or  policy."  5 
US.C.  651(4).  "Rules"  indude  (a) 
legislabve  rules,  which  have  been 
promulgated  through  use  of  legislative 
rulemaking  procedures,  osiuilly 
including  the  nobce-and-comment 
procedures  of  the  Administrabve 
Procedure  Act  5  US.C.  553.  and  (b) 
nonlegislaUve  rule* — that  is.  interpretive 
rule*  and  policy  statements — which  fall 
within  the  above  definibon  of  "rules" 
but  which  are  not  required  to  be 
promulgated  through  use  of  legislative 
rulemaking  procedures.  Thus,  policy 
statements  indude  all  substantive 
nonlegislabve  rules  to  the  extent  that 
they  are  not  limited  to  Interpreting 
existing  law.  They  come  with  a  variety 
of  labels  and  indude  guidances, 
guidelines,  manuals,  staff  Instructions, 
opinion  letters,  press  releases  or  other 
informal  captions. 

Policy  statements  that  Inform  agency 
suff  anid  the  public  icgarding  agency 
policy  are  benefidal  to  both.  While  they 
do  not  have  the  force  of  law  (as  do 
legislabve  rules)  and  therefore  can  be 
challenged  vnlhin  the  agency,  they 
nonetiieless  are  important  '-r-als  for 
guiding  administration  and  enforcement 
of  agency  statutes  and  for  advising  the 
public  of  agency  policy. 

The  Conference  is  concerned, 
however,  about  situations  where 
agendes  issue  policy  statements  which 
they  treat  or  which  ate  reasonably 


regarded  by  the  public  as  binding  and 
dispositive  of  the  issues  they  address.' 
The  issuance  of  such  binding 
pronouncements  as  policy  statements 
doe*  not  offer  the  opportunity  for  public 
comment  which  is  normally  afforded 
during  the  nobce-and-comment 
legislative  rulemaking  process  for  rules 
which  have  the  force  of  law.  Courts 
have  frequently  overruled  agency 
reliance  on  policy  statements  as  binding 
on  affected  persons. 

Where  the  policy  statement  is  treated 
by  the  agency  as  binding.  It  operates 
effectively  as  a  legislabve  rule  but 
without  the  nobce-and-commeni 
protection  of  aection  553.  It  may  be 
difTicult  or  impossible  for  affected 
persons  to  challenge  the  policy 
statement  within  the  agency's  own 
dedsional  process:  they  may  be 
foredosed  from  an  opportunity  to 
contend  that  the  policy  statement  is 
unla%vful  or  unwise,  or  that  an 
altemabve  policy  should  be  adopted.  Of 
course,  affected  persons  could  undergo 
the  application  of  the  policy  to  them, 
exhaust  administrabve  remedies  and 
then  seek  judidal  review  of  agency 
denials  or  enforcement  scbons,  at  which 
bme  they  may  find  that  the  policy  is 
given  deference  by  the  courts.  The 
pracbcal  consequence  is  that  tliis 
proceti  may  be  costly  and  protracted, 
and  that  affected  parbes  have  neither 
the  opportunity  to  parbdpate  in  the 
process  of  pobcy  development  nor  a 
realisbc  opportunity  to  challenge  the 
poUcy  when  appUed  within  the  agency 
or  on  judidal  review.  The  public  Is 
therefore  denied  the  opportimlty  to 
comment  and  the  agency  is  denied  the 
educative  value  of  any  facts  and 
argument:  the  party  may  have  tendered. 

The  Conference  beUeves  this  outcome 
should  be  avoided,  first  by  requiring  that 
when  an  agency  contemplates  an 
announcement  of  substantive  policy 
(other  than  through  an  adjudicative 
dedtion),  II  thcjld  dedde  whether  to 
issue  the  policy  as  a  legislabve  rule,  in  a 
form  that  binds  affected  persons,  or  as  a 
nonbinding  policy  statement*  Second. 


'*Tho  Ivsi  'prapoB)''  Ii  mmmai  to  bo  Inteiprolad 
broadly  lo  IndMlak  anoni  oUian.  dioaa  bnrolvliil 
baoollu.  oonmcu.  koaoaa*.  parmlu.  and  leu 
gnarantwa.  Se«  tootnole  7.  $upm. 


*  'Dtara  an  many  faccu  thae  Bust  be  aaaeaaed  In 

delrnxuiung  wbathe/  a  policy  tlalaaiasl  la 
opcralkjrtaU/  a  nil«  thai  bloda  aOactad  pafaona  la 
lonofaL  wa  apply  ibe  coocrpi  ban  lo  agancy 
atalananti  tbal  mim  uaually  laaoad  in  pcnnaoenl 
form  and  ihal  ara  Kiiad  upon  by  an  afcncy  and  Ita 
aufT  10  daodr  policy  wboac  baais.  kfably.  and 
aoundn«aa  cannol  be  cbaUoiscd  wllbin  tba  afancy. 
WlMlber  a  tUlamcnt  la  a  matter  of  pobcy  or 
lotarpiTUtioa  la  laaued  tn  a  permanent  form,  and  la 
In  lacJ  bbidlng  (or  to  what  extent  It  la  binding)  ar* 
often  difTicull  quaatiooa  that  can  only  be  decided  In 
conlexL 

■  Tbe  Con/erenoe  baa  abaady  urfed  ageooea  lo 
uae  ootic».and<oittment  prooeouraa.  wber* 
poaalble.  before  proDulaaunt  an  interpretive  rule  of 
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to  prevent  poUcy  •talements  from  beinj 
treated  at  binding  as  a  practical  matter, 
the  recommendation  suggests  that 
agencies  eatablish  informal  and  Hexible 
procedures  that  allow  an  opportunity  to 
challenge  pobcy  statements. 
Recognizing  that  each  agency's  process 
differs,  the  choice  of  which  procedures 
to  change  in  implementing  this 
reconunendabon  remains  in  the 
discretion  of  each  agency.  Likewise, 
actions  taken  during  review  of  the 
policy  statement  would  not  necessarily 
be  aiTected  by  such  reconsideration. 

RecommeiulatioD 

The  following  recommendations 
applicable  to  policy  statements  are 
intended  to  ensure  that  before  an 
agency  promulgates  substantive  policies 
which  bind  •  affected  persons,  it 
provides  appropriate  notice  and 
opportunity  for  comment  on  such 
polidea.  and  makes  sure  that  policy 
statements  are  not  treated  as  binding. 

I.  Legislative  Rulemaking  for  Binding 
Polidas 

A-  Agencies  should  not  issue 
statements  of  general  applicabiUty  that 
are  Intended  to  Impose  binding 
substantive  standards  or  obligations 
upon  zBected  persons  without  using 
legislabve  rulemaiung  procedures 
(normally  including  notice-and- 
comment).  Specifically,  agencies  should 
not  attempt  to  bind  affected  persons 
through  policy  statements. 

B.  When  an  agency  publishes  a 
legislative  rule  (e.g.,  in  the  Federal 
Register  and  In  ofBdal  agency 
publications),  the  preamble  to  the  rule 
should  slate  that  it  is  a  legislative  rule 
intended  to  bind  affected  persons.  The 
preamble  should  also  cite  the  speciTic 
statutory  authority  for  issuuig  the  rule  in 
binding  form  as  well  as  the  steps  that  it 


gencnl  tppticability  a  italRDent  of  general  policy 
Uul  IS  bkety  to  hove  •ubetonliol  unpad  on  Uie 
public  Ageodee  were  w^ed  lo  oae  poet- 
pnxruJ^Uoa  oouoe-ood-coouneol  procediue  If  II  U 
ool  procticobl*  lo  accepl  and  coiuider  comiDenta 
Ixfoie  the  rule  I*  promul^taled.  Sec 
RcGomnendatlon  7B-&.  'Lnlerprehve  Rule*  of 
General  Applicability  and  Statementl  of  General 
Policy" 

■  Aa  the  teno  b  aaed  here,  an  agency  rule  la 
"binding'  when  the  agency  tfeata  it  &»  a  standard 
where  nonco«npli«oce  may  form  an  independent 
bosla  for  action  in  malten  thai  dctemune  the  nghta 
and  obllgaUona  of  any  peraon  ootaide  the  agency 
T>iia  ia  true  whether  or  nol  the  rule  was 
promulgated  In  accordance  with  aeclKm  553  A 
document  thai  was  ool  laaucd  pursuant  lo  aection 
&&3.  aiul  therefore  cannot  be  binding  legally,  may 
Devertheleaa  be  binding  as  a  profiUcal  mailer  If  the 
agency  treats  It  as  dispoaiuve  of  the  issue  II 
aililrrssrs  This  lecommenrta lion  is  concerned  only 
with  substantive,  aa  opposed  to  procedural  rulea. 
See  ReoominendaUon  82-1.  The  Procedural  and 
Practice  Rule  Exemption  From  the  APA  Nolice-and- 
Comment  Rulemaking  Requirements  ' 


has  taken  to  comply  with  procedural 
requirements. 

IL  Policy  Sutemeots 

A.  Notice  of  nonbincfing  nature.  Policy 
statements  of  general  applicability 
should  make  clear  that  they  are  not 
binding  Persons  affected  by  policy 
statements  should  be  advised  thai  such 
policy  statements  may  be  challenged  in 
the  manner  described  in  part  B  below. 
Agencies  should  also  ensure,  lo  the 
extent  practicable,  that  the  nonbinding 
nature  of  policy  statements  is 
communicated  to  all  persons  who  apply 
them  or  advise  on  the  basis  of  them, 
including  agency  staff,  counsel, 
administrative  law  judges,  and  relevant 
state  ofTicials. 

B.  Procedures  for  challenges  to  policy 
statements.  Agencies  that  issue  policy 
statements  should  examine  and.  where 
necessary,  change  their  formal  and 
informal  procedures,  where  they  already 
exisL  to  allow  as  an  additional  subject 
requests  for  modiflcation  or 
reconsideration  of  such  statements. 
Agencies  should  also  consider  new 
procedures  separate  from  the  context  in 
which  the  policy  statement  is  actually 
applied.  The  procedures  should  not 
merely  consist  of  an  opportunity  to 
challenge  the  applicability  of  the 
document  or  to  request  waivers  or 
exemption  from  it:  rather,  effected 
persons  should  be  afforded  a  fair 
opportunity  to  challenge  the  legality  or 
wisdom  of  the  document  and  to  suggest 
alternative  choices  in  an  agency  forum 
that  assures  adequate  consideration  by 
responsible  agency  officials.  The 
opportunity  should  take  place  at  or 
before  the  time  the  policy  statement  is 
appbed  lo  aSected  persons  unless  it  is 
inappropriate  or  Impracticable  to  do  so. 
Agencies  should  not  allow  prior 
publication  of  the  statement  lo  foreclose 
full  consideration  of  the  positions  being 
advanced.  When  a  policy  statement  is 
subject  to  repeated  challenges,  agencies 
should  consider  instituting  legislative 
rulemaking  proceedings  on  the  policy. 

m.  Instructions  to  Agency  Staff 

This  recommendation  does  not 
preclude  an  agency  from  malung  a 
policy  statement  which  is  authoritative 
for  staff  officials  in  the  interest  of 
administrative  uniformity  or  policy 
coherence.  Indeed,  agencies  are 
encouraged  to  provide  guidanix  to  staff 
In  the  form  of  manuals  and  other 
management  directives  as  a  means  lo 
regularize  employee  action  that  directly 
affects  the  public  However,  they  should 
advise  staff  that  while  instructive  to 
them,  such  policy  guidance  does  nol 
constitute  a  standard  where 


noncompliance  may  form  an 
independent  basis  for  action  in  malten 
that  determine  the  ngbtt  and  obligations 
of  any  peraon  outside  the  agency 
Further,  agencies  are  encouraged  to 
obtain  public  comment  on  such 
guidance.  Finally,  in  any  case  in  which 
staff  officials'  adherence  to  such 
directives  may  affect  a  member  of  the 
public  care  should  be  taken  to  observe 
the  requirements  of  S  U.S.C.  S52(a) 
which  imposes  a  publication 
requirement  independent  of  any 
obligation  to  employ  nolice-and- 
comment  procedures. 

1 30S.92-3    Enforcement  procedures 
under  ttw  Fair  Housing  Act 
(Recommendation  No.  92-3). 

Badtgnmnd 

The  196B  Fair  Housing  Act  outlaws 
various  types  of  discrimination  in  the 
sale  or  rental  of  residential  housing.  It 
prohibits  discrimination  on  the  basis  of 
race,  color,  religion,  sex.  and  national 
origin,  and  covers  sale  and  rental  of 
residential  housing,  refusal  to  deal  and 
a  number  of  related  actions.  In  1988. 
Congress  amended  the  Fair  Housing 
Act  by  altering  the  enforcement 
provisions  for  violations  of  Oie 
antidiscrimination  provisions,  while  at 
the  same  time  extending  the  Act's 
coverage  to  discrimination  against  the 
handicapped  and  families  with  children. 

The  1968  Act  contained  limited 
enforcement  provisions,  under  which  the 
Department  of  Housing  and  Urban 
Development  (HUD)  had  a 
drcumsciibed  role.  The  Act  provided 
that  peraons  aggrieved  by  discrimination 
could  file  (within  180  days)  a  complaint 
with  the  Secretary  of  HUD.  who  was 
obligated  to  conduct  an  investigation 
and  use  informal  methods  (conferences, 
conciliation  and  perauasion)  to 
eliminate  any  discriminatory  practices. 
If  a  state  or  local  agency  provided  rights 
and  remedies  that  were  substantially 
equivalent  to  those  under  the  federal 
statute.'  the  Secretary  was  required  to 
refer  the  case  to  that  state  or  local 
agency. 

If  neither  agency  was  able  lo  secure 
voluntary  compliance,  the  aggrieved 
party  was  permitted  to  flle  a  civil  action 
in  a  United  States  District  Court  unless 
state  or  local  forums  provided 
substantially  equivalent  rights  and 
remedies.  In  such  cases,  the  stale  or 
local  court  had  lo  be  used.  The  Acl  also 
provided  for  a  private  right  of  action  in 
U.S.  District  Court  Remedies  were 
limited  to  injunctive  relief,  actual 


'  Among  the  provtstons  in  the  Acl  were  subpoena 
authority  and  authonty  lo  sutMnil  inierrogalones  to 


296 


Federal  RegUter  /  Vol.  57.  No.  131  /  Wedpeaday.  )iily  B.  1992  /  Rules  and  Regulations 


30105 


damages,  and  punibve  damages  not  in 
exce«>  of  Sl.OOO  The  1968  Ad  also 
authorized  tbe  Department  of  justice  to 
file  suit  In  cases  involving  "pattern  or 
practice"  or  issues  of  "general  public 
importance."  Injunctive  relief  was 
available  in  such  cases. 

These  remedies  were  considered  by 
many  to  be  inade^ate.  both  because  of 
the  limited  judicial  remedies  and  the 
lack  of  an  effective  administrative 
enforcement  process.  In  ISSB.  Congress 
amended  the  Act's  enfortxroent 
provisions,  while  at  the  same  time 
expanding  the  Act's  coverage. 

The  1988  amendments  created  two 
additional  categones  of  people 
protected  from  discriminabon  under  the 
Act  Discrimination  with  respect  to 
handicapped  persons  is  now  prohibited, 
and  IS  deflned  to  include  refusal  to 
permit  certain  "reasonable 
modifications"  of  existing  premises  at 
the  handicapped  person's  expense,  and 
refusal  to  make  certain  "reasonable 
accommodations"  for  access. 
Discrimination  against  families  with 
children  is  also  prohibited,  although 
there  is  an  exception  for  certain 
"housing  for  older  persona." 

The  amended  enforcement  provisions 
furnished  significanl  new  remedies.  The 
Act  now  provides  an  administrative 
enforcement  prxicedure.  which  requires 
HUD  to  investigate  filed  complaints 
within  100  days.  The  statute  of 
limitations  has  been  doubled  to  a  year. 
During  the  Investigation  period.  HUD  is 
to  undertake  condhation  efforts.  If  those 
are  not  succeusful,  and  HUD  Gnds 
"reasonable  cause"  to  beUeve  a 
violation  has  occurred.  It  must  issue  a 
formal  charge  of  discrimination.  Upon 
issuance  of  a  formal  charge,  the 
complainant  and  respondent  each  have 
20  days  to  elect  to  have  the  claim 
adjudicated  in  court  U  neither  party  so 
elects,  the  case  is  heard  In  an  APA 
hearing  before  a  HUD  administrative 
law  judge,  with  evidence  presented 
under  the  Federal  Rules  of  Evidence. 
The  parties  to  the  hearing  are  HUD 
(represented  by  its  Ofiice  of  General 
Counsel)  and  the  defendant  with  the 
aggrieved  party  permitted  to  intervene. 
The  AL]  has  the  authority  to  award 
compensatory  damages  and  injunctive 
telief.  and  to  Impose  dvil  penalties 
against  a  defendant  of  up  to  $10,000  for 
tbe  first  offense.  $25,000  if  there  has 
been  a  prior  violabon  within  the 
previous  5  years,  and  Ssaooo  if  there 
have  been  two  or  mote  violations  mthin 
the  previous  7  years.  ALJ  decisions  are 


reviewable  by  the  Secretary.*  and 
appealable  to  the  US.  Court  of  Appeals. 

if  either  party  elects  to  "remove"  the 
case  to  court  the  case  is  Utigated  by  the 
Department  of  justice,  and  the 
complamant  may  intervene.  As  in  the 
admimstrabve  forum,  injunctive  relief 
and  compensatory  damages  are 
available,  but  instead  of  civil  money 
penalties,  punitive  damages  may  be 
awarded.  A  jury  trial  is  also  available. 

The  private  right  of  action  remains, 
with  an  extended  statute  of  hmitabons. 
and  removal  of  the  SlOOO  can  on 
punitive  damages.  (Injunctive  relief  and 
compensatory  damages  are  also 
available,  but  civil  penalties  are  not) 
There  is  no  requirement  that  a  party 
exhaust  its  administrative  remedies 
before  filing  suit  in  court  but  if 
administrative  proceedings  are  pending, 
a  private  suit  may  not  be  filed.  Th^ 
Department  of  justice's  authority  to  file 
suite  in  "pattern  and  practice"  cases 
remains  the  same,  except  that  available 
relief  has  been  expanded  to  include  civil 
penalties. 

As  under  the  old  statute,  stale  and 
local  remedies  are  to  be  used  to  the 
extent  that  they  are  "substantially 
equivalent"  to  those  provided  for  m  the 
Act  State  and  local  agenaes  must  be 
certified  by  HUD  as  having  equivalent 
procedures  before  cases  must  be 
referred  to  them.  Agencies  that  had  been 
certified  prior  to  1988  were 
grandfathered  in  for  40  months  with 
respect  to  handling  discnmmation 
complaints  covered  by  the  prior  Act 
Ihe  40-month  period  expired  in  January 
1992.  but  was  extended  until  September 
1992.  During  this  "grandfathering" 
period,  state  agencies  could  process 
housing  discrimination  complaints 
involving  race,  color,  sex.  religion,  and 
national  origin,  even  though  their 
procedures  were  not  substantially 
equivalent  to  the  Act's  amended 
provision*  However,  until  they  have 
been  specifically  certified  to  do  so,  they 
may  not  handle  complaints  involving 
familial  status  or  the  handicapped. 

Discussion 

Implementation  of  the  new 
enforcement  provisions  of  the  Act  is  in 
an  early  stage.  HUD  appears  to  be 
taking  its  responsibilities  seriously. 
Some  portions  of  the  program  seem  to 
be  working  well,  while  in  some  others, 
emerging  trends  may  be  cause  for 
concern. 

The  administrative  hearing  portion  of 
the  enforcement  program  appear*  to  be 
functioning  smoothly.  To  the  extent  that 
parties  have  elected  to  stay  in  the 


■  HUD  resulatloiu  provide  that  the  Secnlary  « 
nvMw  only  m  •slnonhiMry  caact. 


administrative  adjudication  prt>ce8s. 
their  cases  have  been  processed 
expedibously.  However,  in  more  than 
half  the  cases,  one  of  the  parties  has 
chosen  to  "remove"  tbe  case  to  court, 
and  most  of  these  court  cases  are  still 
pending. 

HUD  has  udicated  that  It  is 
conducting  a  study  on  why  so  many 
cases  are  '^removed"  to  court.  The 
Conference  applauds  that  endeavor,  and 
suggests  that  such  a  study  be  an  ongoing 
effort  HUD  should  also  undertake  an 
educabon  prt>gram  to  advi*e  potential 
complainants  and  reapondent*  of  the 
pracbcal  coiuiderations  that  relate  to 
the  decision  on  which  process  to  use. 
Such  explanations  should  aijdress  the 
potential  remedies  available  in  each 
option,  as  well  as  the  likely  time  periods 
that  each  will  require  for  resolving  the 
dispute. 

In  virtually  all  other  civil  rights 
enforcement  processes,  an  existing 
administrative  remedy  must  be  used.  In 
fact  in  most  administrative  processes, 
parties  do  not  have  the  choice  between 
using  an  existing  administrative  process 
or  going  to  court.  Thus,  the  Fair  Housing 
Act's  provision  permitting  either  party 
the  choice  of  going  through  the 
administrative  process  or  to  court  is  an 
unusual  one,  offering  the  potential  for 
quicker  hearings  in  the  admiiustraUve 
forum  and  larger  (punitive)  damages  in 
judicial  forums. 

Tbe  Fair  Housing  Act  amendments' 
system  arose  out  of  a  pobbcal 
compromise  resulting  from,  among  other 
things,  concern  about  the 
consbtutionality  of  eliminating  a  party'* 
opportunity  for  a  jury  trail  in  the  contex^ 
of  fair  housing  rights  enfort:ement  The 
existence  of  a  right  to  a  jury  trail  in  this 
situabon  is  a  subject  of  some  debate, 
but  in  light  of  this  debate,  as  well  as  the 
recent  nature  of  the  polibcal 
compromise  that  permitted  enactment  of 
the  Fair  Housing  Act  amendments,  the 
Conference  does  not  at  this  time 
recommend  eliminating  the  option  of  a 
district  court  remedy.  The  Conference  is 
reluctant  to  strongly  encourage  parties 
to  use  the  administrative  process  rather 
than  the  judicial  route  until  it  has  more 
information  as  to  why  parties  select  one 
over  the  other,  and  more  data  on  alleged 
significant  differences  in  the  relief 
granted  in  each. 

Under  current  law,  complainants  are 
not  automatically  parties  to  proceedings 
brought  by  HUD  (at  the  administrative 
level)  or  the  Department  of  justice  (in 
court)  as  a  result  of  their  complaints. 
Although  procedure*  for  intervention 
exiat  concerns  have  been  raised  that  in 
some  cases,  the  interest*  of 
complainant*  and  the  government  may 
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divo^  at  potnU  to  the  litigatioa  when 
interventioa  u  of  right  ii  no  longer 
available.  For  example,  the  Department 
of  lustlca  may  not  wiib  to  appeal  a 
determination  with  which  the 
complainant  is  unsatisfied.  If  the 
complainant  is  not  already  a  party  to  the 
litigation,  his  or  her  appeal  rights  may 
be  lost  Providing  that  a  complainant  is 
automatically  a  party  to  any  case  baaed 
on  his  or  her  complaint  would  alleviate 
this  problem.  Moreover.  HUD  should 
notify  complainants  of  their  right  to  be 
represented  by  their  own  counsel 
fseparate  from  counsel  from  the 
government),  not  only  at  the  beginning 
of  the  litigation  process,  but  st 
subsequent  stagies  where  the  interests  of 
the  government  and  of  the  individual 
complainant  may  diverge  on  a 
significant  or  dispositive  issue  (»e   on 
the  question  whether  to  appeal  an 
adverse  decision). 

The  Act  requires  that  HUD  undertake 
condlialion  efforts  in  cases  in  which 
complaints  are  filed.  CondljaUon  efforts 
are  made  by  the  HUD  investigator 
assignrd  to  the  complaint  It  appears 
that  close  to  25  pert^ent  of  the  cases  are 
coociUated  successfiilly.  Conciliation 
(and  other  opportunities  to  use 
alternative  means  of  dispute  resolution) 
should  continue  to  be  encouraged.  HUD 
should  study  whether  using  the 
investigator  as  conciliator  has  been 
advantageous  due  to  the  investigstor 
being  knowledgeable  about  the  case  and 
the  program,  or  whether  parties  may 
tend  to  perceive  some  bias  because  of 
the  Investigator's  Initial  involvement  in 
determining  the  objective  merits  of  the 
parties'  posiUoiu.  Proper  training  In 
conciliation  and  mediation  would  be 
essential  for  the  investigative  staff  If 
they  are  to  continue  to  have  a  role  In 
this  part  of  the  dispute  resolution 
process. 

A  major  area  where  HUD  has  not 
been  successful  in  meeting  its 
responsibility  under  the  Act  is  its 
inability  to  complete  Investigations  and 
determine  whether  or  not  to  Bit  charges 
within  the  IIX)  days  allowed  by  statute. 
In  fact,  almost  75  percent  of  the  Fair 
Housing  Act  complaints  filed  in  1990 
were  not  processed  within  the  10l>^ay 
statnttny  deadline.  There  are  several 
possible  reasons  for  this.  There  has  been 
a  significant  increase  in  the  number  of 
complaints  filed  since  the  Act's 
amendment  Much  of -the  burden  of  this 
inoease  falls  on  HUD,  because  slate 
and  local  agendes  have  not  been 
certified  for  the  cases  under  the 
expanded  coverage.  *  Moreover.  HUD 


*  It  Buy  abo  bt  that  givtn  the  rinancial  pnamtnt 
faoBg  »lalc«.  tlicy  wtll  not  lake  tH«  ncoeaaary 
action  Dial  wvM  allow  HUD  lo  czflU;  Ikaai. 


has  used  a  fairly  complicated  internal 
review  system  with  respect  lo  mating 
"cause"  determinations,  which  might  be 
simplified,  now  that  its  personnel  have 
had  some  experience.  HUD  hat  been 
taking  steps  to  ensure  that  complaints 
are  processed  in  a  timely  fathioo. 
including  delegating  some  decisional 
authority  to  regional  personnel.  Such 
efforts  are  to  be  encouraged,  so  long  as 
care  is  taken  to  ensure  adequate 
training. 

As  described  above,  state  and  local 
agencies  that  provide  rights  and 
procedures  substantially  equivalent  to 
those  available  under  federal  law  may 
be  certified,  in  which  case  complaints 
must  be  processed  by  such  agencies 
rather  than  by  HUD.  The  automatic 
grandfathering  provisions  in  the  1988 
Act  have  expired  (although  tfaey  have 
been  extended  to  the  extent  permitted 
by  the  Act),  and  many  state  agencies 
have  not  been  certified.  There  are 
concertu  bom  both  ends  of  the 
spectrum:  Concern  that  HUD  will  be 
overlenient  in  determining  that  the 
processes  of  state  and  lo<^  agencies  are 
substantially  equivalent  and  concern 
that  HUD  will  not  act  expeditiously 
enough  in  certifying  those  that  do  have 
equivalent  processes. 

As  a  result  of  the  enlarged  coverage  of 
the  Fair  Housing  Act  about  one-half  of 
the  complaints  over  the  last  2  years 
have  involved  allegations  of 
discrimination  on  the  basis  of  familial 
status.  There  also  have  been  a 
substantial  number  of  complaints 
involving  alleged  discrimination  against 
the  handicapped.  Thus,  the  earlier 
concentration  on  discrimination  cases 
arising  under  the  old  Act  has 
necessarily  been  diluted  to  some  degree. 
HUD  should  take  care  to  ensure  that  the 
importance  of  attacking  all  types  of 
disoimlnaUoo  within  its  purview 
continues  to  be  recognized 
notwithstaiuling  resource  limitations. 

1.  Congress  should  amend  the  Fair 
Housing  Act  to  provide  that  each 
aggrieved  person  on  whose  behalf  a 
complaint  has  been  filed  shall 
automatically  be  deemed  a  party  to  a 
lawsuit  or  administrative  proceeding 
that  results  from  such  complaint 

2.  The  Department  of  Housing  and 
Urban  Development  (HUD)  should 
notify  each  comptaioant  of  his  or  her 
option  to  select  private  counsel 
(separate  from  counsel  from  the 
Covemment),  at  the  time  a  reasoiuble 
cause  finding  is  made,  aiul  a  future 
points  where  action  by  government 
counsel  Is  potentially  adversely 
dispositive  of  that  complainant's 
remedies.  This  notice  should  explain  the 


potential  implications  to  the 
complainant  of  exercising  that  option. 

3.  HUD  should  continue  to  study  why 
parties  in  oases  under  the  Fair  Housing 
Act  are  opting  in  a  large  portion  of  cases 
to  use  the  judicial  process,  rather  than 
the  administrative  adjudication  process. 
The  results  of  such  studies  should  be 
shared  with  the  Admi^trative 
Conference,  the  Congress  and  the 
public 

,4.  HUD  should  undertake  an 
educational  program  to  advise  potential 
complainants  and  respondents  of  the 
practical  considerations  that  bear  upon 
a  decision  to  choose  the  administrative 
process  or  the  juiiicial  process  in  Fair 
Housing  Act  cases,  including  an 
explanation  of  the  potential  remetlies 
and  time  periixis  for  resolution  of  the 
dispute. 

5.  HUD  should  increase  its  efforts  to 
process  complaints  within  the  lOCMlay 
statutory  period  Among  the  alternatives 
it  should  sonsider  are  delegating 
increased  authority  to  regional  offices. 
with  concomitant  additional  training 
and  appropriate  headquarters  ovenight 

6.  In  deciding  whether  to  certify  or 
maintain  certifications  of  state  and  local 
agencies.  HUD  should  examine  closely 
whether  sud>  agencies  offer 
substantially  equivalent  rights  and 
procedures,  and  move  as  rapidly  at 
possible  to  certify  those  that  do. 

7.  HUD  should  encourage  the  use  of 
alternative  dispute  resolution  in  all 
stages  of  Fair  Housing  Act  cases.  It 
shotild  particularly  monitor  the 
condliaUon  process,  to  ensure  that  it  is 
perceived  as  working  fairly.  It  should 
continue  to  offer  training  in  condliation 
and  mediation  skills. 

&  HUD  should  not  allow  efforts 
directed  towards  the  newly  covered 
categories  of  discrimination  to  diminish 
the  recognized  importance  of  complaints 
falling  under  the  original  categories. 

:  305.92-4    Coortimation  of  migrant 
and  seasonal  larmworfcer  service 
programs  (Recommendation  No.  92-4). 

Since  the  1960s,  the  federal 
government  has  established  numerous 
service  programs  to  help  meet  the  needs 
of  migrant  farmworkers.  From  the  early 
days,  migrants  have  been  considered  a 
uniquely  federal  responsibility, 
primarily  because  of  their  inleretate 
movement  whidi  makes  it  hard  for  the 
workers  and  their  families  to  qualify  for 
local  assistance  and  disrupts  other 
services  like  schooling  for  the  children. 
As  these  programs  have  evolved,  many 
have  come  to  serve  nonmigrant  seasonal 
farmwtjrkeis  as  twetl. 

The  programs  to  ii>eet  health. 
edut:ation,  housing,  job  training,  and 
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other  need*  of  migrmiit  and  teaional 
{annwoiiien  (MSFWt)  have  developed 
•eparately.  There  are  approximately  10 
MSFW-fpedfic  tervice  program*,  and 
fannworkert  alao  draw  upon  the 
ataistance  of  numeroiu  other  general 
programs  inch  aa  food  stampa  or 
Medicaid.  The  four  laigeat  federal 
program*  an  Migrant  Education, 
adminiatered  by  the  Department  of 
Education:  Migrant  Health  and  Migrant 
Head  Start  both  adminiatered  by  the 
Department  of  Health  and  Human 
Service*:  and  the  Department  of  Labor'* 
apedal  job  training  program*  for 
MSFW*  under  lection  402  of  the  ]ob 
Tlraining  Partnenhip  Act 

Each  program  ha*  it*  own  definition 
of  migrant  and/or  aeaaonal  farmworker, 
a*  well  aa  other  eUglbUity  itandards. 
The  result  i*  a  potential  for  overlap  of 
aome  eervices  and  gap*  in  others,  and 
there  i*  no  overarching  proviaion  for 
eBective  coordination  among  the 
programs.  Various  efforts  have  been 
undertaken  at  the  national  level  to 
tanprove  coordination,  but  with  mixed 
succe**  to  date.  These  include  an 
Interagency  Committee  on  Migranta,  a 
ataff-level  group  that  meet*  quarterly, 
largely  for  information-sharing  purposes: 
an  Interagency  Coordinating  Council, 
established  ti^oimaUy  as  a  forum  for 
policy-terel  decisionmaker*  involved  in 
the  varioua  programs,  but  now  inactive: 
and  a  Migrant  Inter-Aasoclation 
Coordinating  Committee,  involving 
nonprofit  grantees  and  other 
organizations  representing  direct  service 
provider*. 

In  addition,  MSFWs  often  qualify  for 
other  services  provided  by  slate  and 
local  govemmants  or  funded  through 
private  Initiative,  each  governed  by  its 
own  particular  definitions  or  eligibility 
standartls.  These  services  are  especially 
Important  in  areas  where  some  or  all  of 
the  major  federal  program*  are  not 
preaent  EBective  local  aervice  providers 
therefore  have  to  be  adroit  in  locating 
those  available  services,  from  whatever 
source,  that  can  best  meet  the  needs  of 
their  clientele.  Because  of  the  great 
variety  in  locally  available  services  of 
this  kind,  much  of  the  task  of 
coordination  among  MSFW  service 
programs  necessarily  takes  place  at  the 
local  and  *tate  level  Many  atates  are 
finding  way*  to  encourage  thi*  process 
by  the  creation  of  a  governor's 
committee  or  task  force,  involving 
*ervice  providers,  growers, 
representative  government  officials, 
farmworkers,  and  others. 

The  federal  government  should  also 
take  steps  to  improve  coordination  of 
services.  For  example,  the  intake 
procedures  for  each  service  program 


(now  typically  undertaken  separately  by 
each  of  the  agendea,  despite 
considerable  duplicatitm)  should  be 
streamlined  To  effectuate  nicfa  e&orts, 
and  to  provide  better  interagency 
conaultatton*  before  program  changes 
are  introduced,  the  President  should 
establish  by  executive  order  a  policy- 
level  Interagency  Coordinating  Council 
on  MSFW  program*.  This  Council  is  not 
intended  to  replace,  and  indeed  should 
promote,  existing  coordination  at  the 
program  staff,  atate,  and  aervice 
delivery  leveL 

To  facilitate  interagency  coordination, 
whether  or  not  luch  a  Cotmdl  ia 
created,  a  reliable  *y*tem  for  gathering 
data  on  the  nation'*  papulation  of 
MSI^*  is  needed.  Although  each 
agency  has  its  own  mechanism  for 
generating  program  slatiatic*  and 
estimates  of  the  target  population,  these 
vary  widely  in  method  and  scope,  and 
each  suffer*  bom  specific  inadequacies. 
They  produce  widely  varying  pictures  of 
the  nation's  population  of  MSFWs,  to 
the  continuing  frustration  of  legislators, 
service  providers,  researchers,  and 
other*.  Agricultural  labor  data  have 
always  been  left  out  of  the  Department 
of  Labor's  regular  employment  data 
system,  and  no  other  adequate 
permanent  data  source  now  fills  the  gap. 
The  recommendation  provides  some 
guidance  on  the  goals  of  such  an 
information-gathering  effort 

RacommmiHatton 

L  CaanfiBatbm  at  Iba  National  Laval 

An  Interagency  Coordinating  Council 
on  migrant  and  aeaaonal  fannworker 
(MSFW)  programa  ahould  be  established 
to  strengthen  national  coordination  of 
MSFW  service  programs.  The  Council 
would  be  charged,  inter  alia,  with 
identifying  specific  coordination  ta*k«  to 
be  accompliahed.  In  most  case*  under 
the  primary  responsibility  of  a 
designated  lead  agency. 

A.  To  etuure  an  enduring  atructure 
and  a  clear  mandate,  the  Preaident 
*bould  i**ue  an  executive  order  creating 
the  Council,  apedfylng  the  policy-level 
official*  from  appropriate  agencies  who 
would  be  permanent  members  and 
designating  a  chair.  The  order  should 
also  designate  an  agency  that  would 
initially  have  primary  reapoiuibility  for 
ataSing  the  Council'*  meetings  and  other 
function*.  The  Council  ehould  be 
*peciCcally  charged  to  coordinate  and 
review  MSFW  aervice  program*,  giving 
particular  attention  to  gaps  in  service* 
and  unjustified  overlap.  It  should 
encourage  public  parUdpaUon  through 
public  meetings,  creation  of  an  advisory 
committee,  or  other  means. 


B.  The  executive  order  should  provide 
that  the  Council,  in  cooperation  with  the 
Office  of  Management  and  Budget 
review  proposal*  for  significanl  changes 
in  any  agency'*  MSFW  •ervice  program 
(induding  proposed  legislation, 
regulations,  and  grantee  performance 
standards).  OMB  should  consoUdate  or 
coordinate  its  own  oversight  of  all 
federal  MSFW  service  programs. 
'  The  executive  order  should  assign  to 
the  Coundl  the  initial  responsibility  to 
develop,  through  delegatiotu  to  the 
appropriate  agendes,  a  reliable  and 
comprehensive  MSFW  population 
ceiuus  system,  independent  of  any  of 
the  specific  programs,  along  the  lines 
described  in  part  U.  Other  spedfic 
coordination  tasks  that  the  Council 
might  wish  to  take  up  indude 
development  of  consoUdated  or 
streamlined  intake  processing  for 
MSFW  programa.  provision  of  better 
linkagea  among  existing  MSFW 
information  dearinghouses.  and 
encouragement  of  cooperation  among 
direct  service  providers. 

D.  The  Coundl  should  identify  and 
assign  priorities  to  the  coordination 
tasks  to  be  accomplished,  with  a 
atrategy  and  timetable  for  their 
achievement  In  most  instances,  it 
should  aasign  lead  responsibility  for 
each  spedfic  coordination  task  to  a 
designated  agency.  That  agency's 
coordination  efforts  with  other  agencies 
may  indude  suggesting  reguiationa  or 
other  implementation  measures. 

E.  The  Council  should  study  the 
differing  eligibiUty  standards  of  MSFW 
programs  and  identify,  if  appropriate, 
where  consistency  could  be  achieved 
without  *ub*tantial  impact  on  the 
benefidaries  of  those  program*. 

F.  The  Coundl  *hould  also  study  and 
make  recommendations  on  the 
strengthening  of  state  end  local 
coordination  of  MSFW  programs. 

n.  Information  Calbeilng  on  Migrant 
and  f»«asot»al  Faimworkets 

A.  To  improve  coordina'uon  of  and 
service  deUvery  In  MSFW  program*,  the 
executive  order  ehould: 

(1)  Authorize  the  Coundl  to  develop 
an  integrated,  cost-effective  aystem  for 
gathering  data  on  the  number, 
characteristics,  and  distribution  of 
MSFWa  and  their  dependents: 

(2)  Authorize  the  Coundl  to  designate 
an  appropriate  agency  to  have 
responsibility  for  collecting  the  data, 
with  the  coo[>eraUon  of  federal  agendes 
with  MSFW  service  programs: 

(3)  Direct  appropriate  federal  agencies 
with  expertise  in  gathering  these  kinds 
of  data,  such  aa  the  Bureau  of  the 
Census,  the  Bureau  of  Labor  Statistics. 
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the  National  Center  for  Edui:ation 
Sutittlcs.  or  the  National  Agricultural 
Statistic*  Service,  to  cooperate  with  the 
Coundl'f  eflort  and 

{*)  Provide  opportunities  for 
submission  of  data  and  information  bom 
the  public. 

B.  This  data  system  should  ensure 
that  the  Information  gathered  on 
MSFWs  and  their  dependenU 
sufTidently  describes  workers  employed 
in  a  broad  spectrum  of  VS.  agriculture 
and  related  industry.  This  means  that 
the  data  should  include  and  distinguish 
among  workers  employed,  for  example, 
in  crop  and  livestock  production,  the 
paddng  and  processing  of  farm 
products,  and  fisheries.  Data  should  be 
collected  on  workers  and  their 
dependents,  Inciodihg  such  factors  as 
recency  and  frequency  of  migration. 
farm  and  nonfarm  earnings  and  periods 
of  employment  and  health,  education. 
and  housing  characteristics  These 
comprehensive  data  should  be  collected 
in  a  form  designed  to  be  useful  to 
service  programs  with  differing 
definitions  of  eligible  worlcers  and  their 
dependents. 

C.  TUs  data  system  should  be 
designed  to  help  the  Council  identify 
general  trends— Including  changes  in  (he 
toUl  number  of  MSFWs  and  their 
dependents  and  employment  patterns— 
and  opportunities  for  coordination 
among  MSFW  programs.  To  help 
achieve  this  goal,  the  Council  should 
consider  whether  there  are  areas  in 
which  a  consensus  on  a  set  of  common 
characteristics  of  MSFWs  should  be 
developed  for  statistical  purposes. 

$30S.9^«    StrutnBning  ■ttorray's 
tM  Wgalton  undar  tiM  Equal  Aoeaw 
to  Justle*  Act  (Racommendatlon  Na 

Congress  first  waived  the 
government's  immunity  from  attorney's 
fee  awards  In  the  Equal  Access  to 
lusUoe  Act  (EA)A).  6  US.C.  504.  28 
U.S.C  2412(d).  in  1960  and  reenacted  the 
Act  in  1885.  The  EAJA  authorize! 
certain  private  parties  thai  prevail  in 
nontort  dvil  litigation  against  the  United 
States  in  both  courts  and  agencies  to 
recover  their  fees  and  expenses.  No 
recovery  is  allowed,  however,  if  the 
government  demonstrates  that  its 
position  was  substantially  justified, 
which  has  been  construed  to  require  the 
government  to  show  that  its  position 
had  a  reasonable  basis  in  both  law  and 
fact  The  Act  precludes  fee  awards  to 
parties  that  exceed  a  specified  net  worth 
or.  in  the  case  of  businesses  and 
organizations,  number  of  employees.  It 
also  sets  a  maximum  hourly  rate  for 
attorney's  fee*  of  $75  per  hour.  The  rale 
ran  be  raised  If  the  court  "determines 


that  an  increase  in  the  cost  of  Uving  or  a 
special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  for  the 
proceedings  involved,  justifies  a  higher 
fee":  in  agency  proceedings,  the  agency 
must  make  such  a  determination  tiuough 
rulemaking.  With  cost-of-living 
increases,  attorneys  can.  al  present 
hope  to  recover  a  litUe  over  $100  per 
hour  under  the  EAJA  for  most  court 
litigation,  though  they  remain  limited  to 
$75  per  hour  for  most  litigation  before 
agencies. 

Congress  sought  to  accomplish  two 
interconnected  goals  in  the  Act  To 
provide  an  incentive  for  private  parties 
to  contest  government  overreaching  and 
to  deter  government  wrongdoing. 
Congress  feared  that  parties  with 
limited  resources  would  not  be  able  to 
defend  vigorously  ag..lnst  government 
enforcement  actions  or  to  challenge 
opprobrious  regulatioiL  One-way  fee 
shifting  under  the  Act  was  intended  to 
help  rKtify  the  imbalance  In  resources. 
Because  fee  awards  must  be  paid  out  of 
the  offending  agency's  budget.  Congress 
hoped  that  EA|A  litigation  would  also 
spur  agencies  to  act  more  prudentiy. 
particularly  when  determining  the  rights 
of  parties  of  modest  means. 

Congress  originally  estimated  that  the 
EAJA  would  cost  the  government  $100 
million  a  year.  In  recent  years, 
approximately  2,000  EAJA  appUcations 
have  been  resolved  each  year,  of  which 
the  vast  majority  involve  social  security 
disability  or  similar  individual  benefits 
disputes.  The  total  payout  of  fees  in 
these  cases  has  been  only  $5  to  $7 
million  per  year. 

Radudng  Utigalion  and  Encouiaging 
Settlement 

Although  the  EA)A  may  not  have 
been  used  as  often  as  predicted.  It  has 
nevertheless  generated  a  significant 
amount  of  contentious  Utigation. 
Relatively  few  EA)A  applications 
appear  to  be  settled,  and  the  empirical 
evidence  available  indicates  that  fee 
litigation  often  results  in  more 
complicated  proceedings  than  are 
merited.  Ambiguous  provisions  in  the 
Act — such  as  the  substantial 
justification  standard  and  the  provision 
permitting  enhancements  to  the  fee 
cap— foster  additional  litigation  and 
minimize  the  potential  for  settlement  of 
fee  disputes.  The  Administrative 
Conference  t>elieve*  that  amendments  to 
the  EA)A  would  produce  significani 
savings  in  litigation  costs. 

To  reduce  litigation  over  the  proper 
amount  of  fees  awardable  under  the 
EA|A.  the  Conference  recommends 
several  technical  modifications  to  the 
Act  First.  Congress  should  strike  the 
provision  allowing  enhancement  of  fees 
when  "  a  special  factor,  such  as  the 


limited  availability  of  qualified 
attorneys  for  the  proceedings  involved, 
justifies  a  higher  fee."  The  enhancement 
provision  breeds  uncertainty,  costs 
money  to  litigate,  and  makes  settiemeni 
more  difficult  to  obtain.  Second 
Cxingress  ihould  emend  28  U.S.C 
241Z(d;t2|  to  specify  how  courts  should 
calculate  cost-of-living  increases.  Little 
is  gained  by  litigating  over  issue*  such 
as  which  pnce  index  or  subcategory  of 
an  index  to  use  in  these  calculations. 
Third.  Congress  should  make  dear  that 
fees  are  to  be  calculated  at  the  adjusted 
rate  applicable  on  the  date  the  judge  or 
adjudicator  issues  an  order  granting  the 
EA|A  application.  Currently,  court*  arc 
spUt  as  to  when  the  cosl-of-hving 
increase  in  applicable — for  instance, 
whether  it  should  be  calculated  as  of  the 
date  the  work  is  performed,  or  as  of 
some  later  date.  Choosing  the  dale  when 
the  application  ii  grante<i  creates  a 
brighl-lme  rule  thai  should  simplify  the 
calculation  and  compensate  a  private 
party  to  a  limited  extent  for  the  delay  in 
payment  e^g-,  payment  in  1992  for  work 
performed  in  1986.  Fourth,  because  the 
Conference  recommends  eliminating  the 
enhancement  provision  and  induding  an 
o&er-of  judgment  provision  (described 
below),  both  of  which  should  lend  to 
reduce  the  fees  payabJe  by  the 
government  it  also  recommends  raising 
the  fee  cap  to  approximate  more  dosely 
the  prevailing  market  rate  (or  ettoraeys, 
to  ensure  thai  the  level  of  compensation 
under  the  Act  remains  adequate  to  serve 
its  purposes. 

In  addition  to  these  relatively 
technical  modificaUoni  to  the  Act  the 
Administrative  Confemux  recommends 
that  Congress  enact  an  offer-of- 
judgment  provision  to  help  encourage 
settiements  of  fee  disputes  arising  under 
the  EAjA.  Upon  receiving  a  private 
party's  fee  application,  the  government 
could  make  an  offer  of  judgment  as  to 
the  fee  award.  If  the  private  party 
rejects  tiial  offer  and  ultimately  recovers 
no  more  than  the  offer.  It  could  not 
recover  any  fees  or  expenses  incurred 
for  services  rendered  after  the  offer  was 
rejected.  The  oBer-of-)udgment  device 
should  encourage  settlement  thereby 
saving  both  parties  the  expense  of 
litigating  fee  disputes:  while  the 
government  party  gains  leverage  by 
extending  an  offer  of  judgment  the 
private  party  tienefit*  from  the 
opportunity  to  obtain  prompt  payment  of 
fees. 

This  offer  of  judgment 
recommendation  and  the  four  technical 
reconunendatioiu  thai  precede  it 
involve  careful  balandng  of  factors  that 
may  either  increase  or  reduce  the 
incentives  for  atlomeye  :o  accept  EAJA 
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case*.  Tbe  Conference  presenta  them  at 
a  aingle  package,  rather  than  (ejmrale 
proposaU.  and  emphaBTZea  the 
interrelationihip  aniong  tbe 
recommendatianB. 

The  Conference  alto  recommends  that 
Congreaa  act  to  resolve  problens 
involving  implementation  of  the  EA|A's 
re«)iuretnenl  that  parlies  seeking  fee*  file 
appUcatioae  within  30  days  after  final 
judgment  (or  final  disposition  in  agenc>' 
proceedings).  Thirty  days  does  not 
always  provide  adequate  time  for 
prevailing  paitiea  to  prepare  the 
neoetaaiy  material,  end  the 
jurisdictional  nature  of  the  requirement 
forecloM*  the  option  of  s  time 
exteosioo.  F^lenHing  the  fding  deadline 
la  60  day*  would  reduce  the  pressure  on 
fee  appUcanta  without  undue  prejudice 
to  tbe  gtnremmenL  More  importantly, 
the  Sapreme  Court's  recent  decisioo  in 
MeJIumyan .  v.  SuW\im.  Ill  S.  CL  2157 
(1991).  and  SuUivwi  v.  Finkehtein.  110  S. 
Ct  2850  (1990).  have  spawned 
slgniScant  Utigatioo  about  the  timeliness 
of  EA)A  applications  when  the  federal 
rourts  remand  caaes  to  agencies. 
Currently,  some  district  court  remands 
to  agencies  are  considered  final 
judgments,  thus  triggeiing  the  3(>-day 
filing  limit  in  the  EAJA.  even  though 
claimant*  do  not  yet  know  whether  they 
have  "prevaUed"  in  the  underlying 
action.  The  nncertainty  created  by  these 
cases  could  be  avoided  by  making  dear 
in  the  statute  that  the  filing  deadline  is 
not  triggered  in  a  proceeding  on  remand 
until  the  party  has  prevailed  in  the 
remanded  proceeding.  Alternatively. 
Congress  coald  resolve  these  problems 
by  deleting  the  30-day  requirement. 
Moat  other  attorney's  fee  statutes  da  not 
inrliide  any  such  deadline,  and 
attoraeys  waiting  to  be  paid  for  their 
services  will  have  no  incentive  to  delay 
rding. 

Coogreas  should  also  encourage 
private  parties  litigating  against  the 
United  States  to  Inform  the  court  or 
administrative  adjudicator  before 
judgment  if  they  intend  to  apply  for 
EAJA  fees  should  they  prevail.  This 
«vould  permit  such  decisioo  maker*,  in 
appropriate  cases,  to  make  * 
determination  a*  to  the  substantial 
piatiiicatian  of  (be  government'*  posibon 
at  the  same  time  they  resolve  the  merits. 
That  simultaneous  finding  may  obviate 
the  need  for  more  extensive  briefs  at  a 
later  time. 

StnamSning  Fee  Disputes  in  Individual 
BaoaGl  Cases 

IndivldDsl  benefit  claims  brought 
directly  under  42  U.S.C  405(g)  or  under 
a  pioviaion  cross-referencing  42  U.S.C 
40S(g).  whi^  infill***  sooal  secunty 
disability,  SSL  Medicare  and  similar 


claims,  raise  some  miiiine  issues 
deserving  special  consideratiDa 
Currently,  the  substantial  justification 
issne  is  litigated  in  a  bi^  percentage  of 
all  £A) A  disputes  arising  out  of  snch 
benefit  cases:  frTjm  July  1989  fo  |ane 
1990,  the  government  prevsUed  in  less 
than  15%  of  these  disputes.  The  t  verage 
EA)A  award  in  sudi  cases  is  less  than 
$3,S0a  In  light  of  these  facts,  the 
Cordercnce  concludes  that  the 
substantial  justificBtion  standard  should 
be  eliminated  for  benefit  cases  involving 
individual  claimants  (but  not  for  class 
actioTis).  Although  automatic  fee  shifting 
in  these  cases  would  increase  the 
govenmient's  exposme  to  EAJA  awards, 
that  increase  would  be  coontertwlanced 
to  some  extent  by  the  elimination  of 
considerable  government  expense  in 
litigating  the  substantial  justification 
issue. 

Mote  importantly,  elimination  of  the 
substantial  justificatioo  standard  should 
eiuble  benefit  claimants  to  find 
representatioii.  Currently,  parties 
seeking  to  press  small  disability  daims 
and  most  SSI  daims  may  have  difficulty 
retaining  coimsel  either  through  hourly 
rates  or  through  a  contingency  fee 
arrangement;  eliminating  the  substantial 
justification  standard  should  hdp 
ensore  the  availability  of  counsel  in 
these  cases  by  fwnHwg  certain  that  a 
reasonable  fee  trill  be  available  for  any 
successful  daim.  fat  addition,  in  cases — 
primarily  dissbility  cases — in  which 
claimants  can  obtain  counsel  throogh 
contingency  fee  arrangements 
(restricted.  In  sodal  security  cases,  to  a 
reasonable  fee  not  to  exceed  2S%  of 
back  benefits.  42  VS.C.  40e(b)).  their 
counsel  uuieudy  have  little  incentive  to 
apply  for  fees  imder  the  EA) A  If 
counsel  have  a  contingency  fee 
arrangement  and  obtain  an  EAJA  fee 
awarti.  they  most  return  the  lesser 
award  to  the  daimant.  PubUc  Law  96- 
481.  Section  206.  as  amended  by  Public 
Law  99-80.  Section  3. 99  SUL 186 
(August  5. 19eSV  Not  smprtsingly.  many 
successful  benefits  rlahnwnls  do  not 
apply  for  EAJA  fees  (fesver  than  40 
percent  did  so  from  inly  1989  to  hme 
1990),  even  tfaoogh  private  parties' 
success  rate  In  EAJA  litigation  exceeds 
80  percent 

Extending  the  EAJA's  Coverage 

Fiiully,  tbe  Conference  recommends 
that  Congress  consider  extending  the 
Act's  coverage,  on  a  categoiy-by- 
categoiy  basis,  to  particular  agency  and 
court  proceedings  that  have  die  same 
characteristics  as  those  adversary 
proceedings  now  covered  by  the  Act 
The  Act  covers  only  "adversarial 
adjudicaboos"  in  agencies,  which  are 
defined  as  "adjudications  under  section 


554  of  Itille  5)."  The  Supreme  Court  in 
Ardestwii  v.  INS.  112  S.  Q.  SIS  (1991L 
construed  that  provisioa  to  exclude 
agency  proceedings— soch  as 
deportaoon  cases— which  have  virtually 
the  identical  attributes  as  proceedings 
urtder  section  554  but  are  not  lechnicaUy 
covered  by  that  provision.  Similarly,  it  is 
undear  whether  EAJA  covers  all 
litigation  against  Uie  United  States  is 
Artide  1  courts,  even  though  such 
proceedings  are  often  directly  analogous 
to  those  covered  by  the  Ad  in  Artide  III 
courts.  Congress  has  dealt  explidtly 
with  some  of  these  courts;  for  example, 
the  EAJA  was  imended  Li  1985  to 
indude  the  United  States  Qaims  Court 
and  a  separate  statute,  with  smnewhat 
different  standards  than  the  EAJA. 
provides  for  fee  awards  in  Tax  Court 
proceedings.  28  VS.C  7431.  Bnt  other 
Artide  1  bodies  remain  to  be  considered. 
The  Court  of  Veterans  Appeals,  for 
example,  recently  dedded  that  it  does 
not  have  authority  to  award  attorney's 
fees  under  the  Act.  /oaet  v.  Deminski. 
No.  90-58  (March  13, 1992). 

Racommendatioa 

1.  Congress  should  amend  tbe  Equal 
Access  to  Justice  Act.  5  U.S.C  504, 28 
U.S.C  Z412(d),  as  follows: 

a.  To  reduce  litigation  over  tiie  doUar  value 
of  fee  swardA.  (1)  the  pronsion  in  the  Ad 
aliowtng  sftfaaaoeineat  of  faes  wfaefi  "a 
specMl  tactor.  madb  ••  \!ue  lumtad  availability 
of  qualified  attomeyt  for  thf  proceedifigs 
involved,  jujtl&es  a  hi^er  fee"  should  Im 
•Incken.  (Z)  tbe  Act  should  specify  the 
precise  method  to  t>e  osed  in  caicalatins 
futun  coM.o{-livtiig  adlaslmenls  Is  the  fee 
cap.  (3)  the  Act  itaouU  state  that  the  rata  to 
tw  aaed  is  tbe  one  that  is  applicable  wbea  tbe 
judge's  (or  adjmnistrauve  adjudicator's}  atder 
awarding  EA) A  fees  l>  Isined.  and  (4)  the  S7i 
per  hour  (ae  cap  should  be  raised  to 
approximate  more  dosely  the  prevailing 
maiiiet  rate  for  snomeys. 

b.  To  encourage  settlement*.  tl»e  Ad 
should  include  aa  of7er.of .judgment 
procedorc;  after  an  EA|  A  application  is  filed 
tbe  govecnaient  may  maka  an  offer  of 
(udgmaot  DO  th*  EAJA  claim:  if  the  phvate 
party  rejects  the  govemmeot's  oHer  and  is 
ultimately  awarded  no  more  than  that  frfler. 
that  party  forteitB  the  nghl  to  seek  fees  or 
expenses  (or  the  EA1A  litigation  from  ttw 
time  the  offer  of  judgment  is  rejected. 

c.  To  eliailnate  Utigatiao  oo  tlie  question  of 
wben  prevailing  partus  must  file  for  be*, 
either  the  ao^lay  Glii«  deadline  In  S  U&C 
504  and  2S  U.S.C  24U<d|  should  be  extended 
to  60  days,  to  run  from  the  date  of  final 
disposition  of  the  case. '  or  tbe  filing  deadline 
should  t>e  eliminated 


■  Tiiul  di«po»j(ioD~  occur*  wbcn  a  psn)'  bas 
prevailed  in  ■  procecdms  and  the  dispocitiof)  ol  the 
prccceding  t*  final  and  anappnlabte'.  In 
proceeding  uivolvuis  a  remand  frt>in  a  court  to  an 
•Scncy.  final  diapoailwo  doe«  not  occur  unld  iiie 
remanded  proceedio*  I*  omcludcd  and  Oie  leaulun* 

administrative  order  is  final 
and  unappealable. 
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d.  To  pnKBOte  judicial  economy,  the  Act 
tbould  encourage  private  parUei  UUggbng 
•gaiut  the  United  State*  to  notify  the  court 
or  admlniatrative  adiudicator  prior  to 
tudgment  if  they  Intend  to  file  an  EA|A 
Application  ehould  they  prwail  ao  at  to 
enable  the  deciaionmalier.  in  appropnate 
caae*.  to  determine  whether  tiie  govrmmeDt'a 
poalticn  waa  aubatantially  (lutiried  witiun  the 
nwantng  of  the  Act  of  tfie  aame  time  thai 
ludgment  la  entered  againal  the  United 
Suiea. 

2.  Congreta  abould  modify  the 
proviiloiu  of  28  U.S.C  2412(d)  as  they 
apply  to  individual  beneDt  claims  either 
broi^ht  directly  under  42  VS.C.  *OSlg] 
or  under  a  provision  cross-referencing  42 
VS.C.  40S(g)  in  the  federal  courts.  For 
those  cases,  the  Act  should  provide  for 
fee  awards  to  prevailing  daixoants  in 
individoa]  actions  without  reference  to 
whether  the  position  of  the  United 
States  was  substantially  justified. 

3.  Congress  should  consider  whether 
to  extend  the  Act's  cnverage.  on  a 
category-by-category  basis,  to: 

a.  Agency  proceedings  tliaL  although  not 
tachnlcally  adfudicatlona  "under  section  SS4 
(of  Title  S),~  are  regulred  by  atatole  to  employ 
procedure*  sqniralent  to  those  of  aucfa  formal 
adversary  pnceedlngs. 

Ii.  Pmraedinga  before  Article  I  courts  that 
ha«s  the  aame  attribolea  at  covered 
pnoeedings  In  Article  HI  oouru  and  in 
agencie*. 

JI0S.J2-*    knptanMntallon of Om Nolaa 
Control  Act  (Racomntsndalton  Na  n-«). 

In  1881,  Congress  agreed  to  the 
Administration's  proposal  to  cease 
funding  for  the  Office  of  Noise 
Abatement  and  Control  (ONAC)  in  the 
Environmental  Protection  Agency  (EPA). 
Congress,  however,  did  not  repeal  the 
Noise  Control  Act  ■  when  It  eliminated 
ONACs  funding. 

Before  the  elimhiation  of  ONAC  EPA 
engaged  in  a  wide  variety  of  activities  to 
abate  noise  pollution  under  authority  of 
the  Noise  Control  Act  and.  after  1078. 
the  Quiet  Communities  Act*  These 
Included  Identifying  sounxs  of  noise  for 
regulation,  promulgating  noise  emission 
standards,  coortiinating  federal  noise 
research  and  noise  sbatemenL  working 
with  industry  and  international,  state 
and  local  regulators  to  develop 
consensus  standards,  disseminating 
Information  and  educational  materials, 
and  sponsoring  research  concerning  the 
effects  of  noise  and  the  methods  by 
which  it  can  be  abated.  The  Quiet 
Communities  Act  authorized  Q>A  to 
prtivide  grants  to  state  and  local 
governments  for  noise  abatement 

EPA  ceased  virtually  all  noise 
abatement  activities  after  ONACs 


funding  was  eliminated  However,  the 
federal  noiae  emission  and  labeling 
standards  it  had  promulgated  have 
remained  in  effect  thereby  preempting 
state  and  local  governments  from 
adopting  different  standards.  Thus,  the 
standards  remain  frozen,  as  neither  the 
EPA  nor  the  ttate  or  local  agencies  have 
been  in  a  posibon  to  amend  or  update 
possibly  outmoded  standards  despite 
the  technological  developments  of  the 
last  decade.  Moreover,  some  private 
rights  to  bring  tort  or  other  actions  may 
be  affected  by  these  EPA  emission  and 
labeling  standards. 

The  Conference  recognizes  that  the 
decision  to  end  funding  was  substantive 
rather  than  procedural  but  in  part  the 
impact  has  been  procedural.*  No 
procedure  has  been  available  for  a 
decade  to  reexamine  the  existing 
preemptive  standards  to  talce  into 
account  developments  in  science  and 
technology  that  may  bear  on 
implementation  of  the  legislative  intent 
Elimination  of  fimding  for  the  agency's 
noise  control  program  has  had  the 
additional  prtxxdural  effect  of  leaving 
several  proposed  but  unissued 
standards  pending  for  a  decade  tvithout 
final  action  by  EPA. 

EPA  retains  the  statutory 
responsibility  for  enforcing  the  Noise 
Control  Act  and  has  tised  minimal 
resources  for  engaging  in  limited 
enforcement  and  other  related 
activities.*  Pursuant  to  this  authority, 
Q>A  has  asked  the  Conference  to  assist 
it  in  reevaluating  the  current  status  of 
the  Noise  Control  Act  by  recommending 
options  that  relate  to  pnxxdund 
coiuiderations.  The  Conference  takes  no 
position  concerning  what  actions,  if  any, 
EPA  should  take  regartiing  enforcement 
and  implement  of  the  Noise  Control  Act 
If  B>A  wishes  to  assess  the  current 
situation,  however,  the  Conference  has 
Identified  coitsiderations  that  should  be 
part  of  such  reassessment 


•  «2  US.C.  4sm-«eis  (isss). 

•  42  U.S.C  mi  (isas). 


*  AJlhovsh  ConsrvM  eliminated  fundms  (or  the 
Nolle  Cooml  Ad  after  ONAC  bad  idoplid  tone 
praenptive  lesulatfon*  and  piupuaed  oltietm.  II  did 
not  repeat  tfaa  Noim  Control  AcL  Tfatt  nliMtion  U 
dJfTefcot  fmn  tha  man  "— *"**  onaiaittanoe 
wber*  Coosran  pataei  IcsialaDon  but  doe*  nol  fond 
lu  Implciaentatiaa. 

*  Since  ISBl.  EPA  bat  cnsascd  only  in  very 
limited  ■nforrvment  o(  exitluis  nouc  refuialiont. 
rtittrmtnttms  Inionnatioa  {Tvaltd  donng  ONACt 
eritlenee.  and  commentins  on  mvinnunenttl 
impact  ttalementa  ituied  by  tiic  Federal  Avianon 
Admlntttrabon  conccxnins  atrport  noite  Tlic  FAA 
baa  tndepeodcnl  tuihonty  lo  abate  airport  noite 
under  the  Noue  Control  Acl  and  the  Aviation  Notte 
and  Capably  Act.  Public  Law  No.  l(n-6ae.  aaction* 
B301-OB  (loeol.  Retponsibiliiy  lor  the  enlorcxmenl  o[ 
Q^A't  railraad  and  motor  earner  emlMion 
atandanlf  it  localed  in  the  DeiMrtmcnl  of 
Trantponttion.  which  hat  funding  for  Ihit  purpoac. 
The  Department,  however,  doet  Dot  have  tuthonty 
to  pnanulgtie  new  or  tmended  enuttion  tttndania 
diflerent  from  thote  adopted  by  EPA 


The  Conference  is  unaware  of  any 
other  instance  where  Congress  has 
eliminated  the  funding  for  an  ongoing 
program  that  preempts  state  and  local 
actions  without  also  ending  the 
statutory  authorization  for  that  program 
or  addresatng  the  preemptive  effect  of 
existing  regulations.  If  this  situation 
does  exist  in  other  contexts,  there  may 
be  procedural  problems  similar  to  those 
associated  with  the  Noise  Control  Act. 

Recommendation 

1.  In  considering  its  authority  and 
responsibihty  under  the  Noise  Control 
Act  the  Environmental  Protection 
Agency  (EPA)  should  analyze  the 
preemptive  impact  of  its  existing  and 
pending  noise  standards  for  the  purpose 
of  eliminating,  where  possible,  any 
unintended  impacts.  EPA  should  then 
advise  the  appropriate  congressional 
committees  respecting  the  preemptive 
effects  of  EPA's  possibly  outmoded 
regulations  under  the  Noise  Control 
Act*  or  any  other  implications  of  the 
cessation  of  funding  respecting  the 
agency's  responsibilities  under  the  Act. 

2.  In  making  the  determinations  called 
for  imder  this  recommendation,  Q'A 
should  take  into  accoimt  among  other 
considerations: 

(a)  The  acientific  and  technological 
developments  that  tiave  occurred  aince  1M1: 

(b|  Whether  there  la  a  need  lo  update 
EPA't  patt  methodology  for  meaturug  and 
aaaeatmg  the  efTectt  of  ootae; 

(c)  The  appropnate  allocabon  of 
reaponaibibty  among  federal  ageociea.  and 
between  the  federal  government  and  the 
statea  and  locaUUe*.  In  accompliahing  any 
goala  determined  l>y  Congrvat  reapccting 
regulation  of  noiae.  educating  the  public  on 
the  dangers  poaed  by  noise,  and  apoiuoring 
reaeanJi  into  noite  effecta  sod  stiatement 
techniques: 

(d)  Whether  there  it  a  need  for  additional 
coonlination  of  the  noite  at>atement  acbvltiea 
of  federal  agendet  and  the  ttatet  and 
localities: 

(e)  The  sdequacy  of  current  coordination 
between  the  United  Statea  and  foreign 
govenmient  agenaea  c»ncenung  noiae 
abatement  ttandardt  and  regulations 
impacting  US.  International  trade:^ 

(f)  Any  appropnate  federal  government 
partiapaUon  in  the  sctivitiea  of  pnvate-aector 
atandard-aettmg  organizatiooa  concerning 
noite:*  and 


*  See  Conference  Recommendation  S4-S. 
'Preemplion  of  Stale  Resulation  by  Federal 
Agenoei."  1  CFR  30&.M-5 

^  See  Oinference  Recommendation  Sl-l.  "Federal 
Agency  Cooperation  with  Foreign  CovemmenI 
Regultlor«.~  1  Cnt  30Sai.l 

•  See  Conference  Recommendation  rs-4.  TedertI 
Agency  Inleraclion  iNnlh  Pnvale  Slandard-Selling 
Organizjliont  in  Health  and  Safely  Regulttiont  "  1 
CFR30&78-« 
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(g]  Thm  nlativc  •dvcota^cs  and 
disadwuages  of  "WliTing  public  educ«Uoa. 
m«/it«l  iaccn&vct.  cmuuon  sundards.  or 
other  •pproafhM  for  any  abatement  of  noise 
■hat  Congrett  may  wish  to  pumie 

3.  After  reviewing  whatever  advice 
may  be  received  from  EPA  under  this 
recommendation,  the  appropnate 
congreuiooal  committees  ahould  review 
the  issue*  raised  by  the  foregoing 
recommendatioas.  including  whether  the 
continuation  of  substantive  regulatory 
requirements  without  fundmg.  orB'A's 
inability  to  reexamine,  modify,  or 
rescind  thoee  requirements,  creates 
undue  procedursl  burdens  upon 
industiV.  the  states,  and  the  pubhc 
Congress  should  then  either  repeat  the 
Noise  Control  Act  or  fund  whatever 
responsibilities  under  the  Act  Congress 
delegates  to  EPA. 

Dated:  lone  3a  199Z 
leffrey  S.  Lubben, 
Research  Director. 
|FR  Doc  gz-uera  Hied  l-y-%1.  »Ai  ami 
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DEPARTMEMT  OF  TnANSPORrATION 
FetfenI  AvMlon  Admlntstratlon 
14CFRPart39 

lOockat  No.  W-CE-OZ-AO;  AnwndiaaM  3»- 
8M7:ADU-IS-t31 

AlrwortMnem  Ureetlves;  Beech  M 
Serie*  Aiiplanee 

AOCMCv:  Federal  Aviation 
Admlnislratioa.  DOT. 
ACTKMC  Final  rule. 

SUHMAllt:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  9(MH-04. 
which  currently  requires  inspection  of 
the  wing  front  spar  lower  cap  and 
associated  structure  for  fatigue  cracking 
on  certain  Beech  99  series  airplanes,  and 
replacement  if  found  cracked.  AD  90- 
04-04  also  establishes  a  service  life  limit 
on  the  wing  front  spar  lower  caps  that 
have  reinforcing  straps  installed.  This 
action  maintains  the  requirements  of  AD 
90-04-04.  but  oonects  the  compliance 
times  and  other  incorrect  Information 
contained  in  that  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  wring  front 
spar  lower  cap  and  associated  structure 
OATcr  EfiecUve  August  24. 1902. 

Tbe  incorporation  by  reference  of 
certain  publications  listed  in  tbe 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24. 
1992. 

UHMtcssea:  Service  informaUoo  that  is 
applicable  to  this  AD  may  be  obtained 


from  the  Beech  Ainaaft  Corporaliaa. 
Commercial  Service.  Department  S2. 
P.O.  Box  85.  Wichita.  Kansas  &72tn- 
0O85;  Telephone  (316)  978-7111:  or 
Western  Aircraft  Mamtenance.  4444 
Aeronca  Street  Boise.  Idaho  B3705.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administratioc 
(FAA).  Central  Region.  Office  of  tbe 
Assistant  Chief  Counsel  Room  ISSa.  GDI 
E.  12th  Street.  Kansas  Qty.  Missouri 
6410&  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  r'fW..  room  MtJl. 
Washington  DC 

FOR  FUDTMEJI  IMFOflMATION  COSfTACT 
Mr.  Don  CampbelL  Aerospace  Engineer. 
Airframe  Branch.  WichiU  Aiita-aft 
Certification  Office.  1801  Airport  Road, 
room  100.  Mid-Continent  Airport 
Wichita.  Kansas  67209:  Telephone  (316) 
946-412& 

SU«>PLEMENT/kllV  WFORUATKNC  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  Include  an  AD 
that  is  appUcable  to  certain  Beedi  99 
series  airplanes  was  published  in  the 
Federal  Regnter  on  Mardi  4. 1992  (57  FR 
7562).  The  action  proposed  superseding 
AD  92-04-04.  Amendment  39-6467  (55 
FR  3581.  February  2. 1990).  with  a  new 
AD  that  would  (1)  retain  the  inspection 
and  possible  replacement  requirements 
of  the  wing  front  spar  lower  cap  and 
associated  structure  that  is  required  by 
AD  90-OH>4:  (2)  correct  certain 
compliance  times  referenced  in  AD  90- 
04-04  and  delete  Information  included  In 
this  AD  that  is  not  pertinent  and  (3) 
maintain  the  inspection  intervals 
established  by  either  superseded  AD  77- 
05-01  R3  or  AD  90-04-04.  which  will  be 
superseded  by  this  action. 

Interested  persons  have  been  afibtded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public- 
After  careful  review,  the  FAA  has 
determined  that  air  safely  and  tbe  public 
interest  require  the  adopbon  of  the  rule 
as  proposed  except  for  minor  editorial 
oorrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  85  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  U  tvill  take  approximately 
4  workhours  per  airplane  to  accompUoh 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  tS5  an  hour 
Based  on  these  figures,  the  total  cast 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S37.40a  Smce  AD  90- 
04-04.  whidi  would  be  superseded  by 
this  actioa  required  tbe  same  actions 


(except  for  a  change  in  repetitive 
cxnnpliance  times,  the  deletion  of 
impeitinent  information,  and  the 
incorporation  of  established  inspection 
intervals),  there  is  no  additional  cost 
impact  of  this  AD  on  US.  operators.  The 
$10,200  cost  diUerence  between  this  AD 
(estimated  137.400)  and  AD  90-04-04 
(estimated  $27,200)  is  a  result  of 
inflationary  costs  used  m  determining 
the  cost  of  labor  ($55  per  hour  as 
opi>osed  to  S40  per  hour). 

The  regulations  adopted  herem  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  goveniment  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufTicient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  wUl 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  tie  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Sufaiecis  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safely 

Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adrainistralion 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  S»-<AIRWORTMINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auikl>itr48U.S£.  App.  llMlal.  ItZl  sad 
1423;  49  US.C  106(g):  and  14  OTt  Wta. 


{».13    lAiiiandedl 

2.  Section  39.13  Is  amended  by 
removing  AD  90-04-04,  Amendment  39- 
6487  (55  FR  3581.  February  Z  1890).  and 
adding  the  following  new  AD: 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNnEO  STATES 

1  CFR  Parts  305  and  310 

necommendatlons  and  Statements  ot 
the  Administrative  Conference 
Regarding  Administrative  Pradlca  snd 
Procedure 

ACCNCT:  Administrative  Conler«^oe  of 
the  United  States.  ^ 

ACTION:  Recommendations  and    ■« 
amendments. 

SUUMAHY:  The  AdministrsUve 
Conference  of  the  United  States  adopted 
threefecommesdations  at  its  Forty- 
Seventh  Plenary  Session  addressing: 
The  Federal  administrative  judiciary; 
administration  of  the  OfBco  of  Juvenile 
Justice  and  DeUnquency  Prevention's 
formula  grant  program;  and  de  minimis 
settlements  tinder  Superfund. 

The  Administrative  Conference  of  the 
United  States  is  a  Federal  agency 
established  to  study  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
Federal  agencies  in  carrying  out 
administrative  programs,  and  to  make 
recommendations  for  improvements. 

At  this  lime,  the  Conference  is 
removing  the  texts  of  certain 
recommendations  and  statements  from 
the  Code  of  Federal  Regulations  because 
they  are  deemed  to  be  no  longer  of 
continuing  general  interest 
EFFECTIVE  DATE:  December  29, 1992. 
FOR  FURTMEn  MFORMATION  CONTACT: 
Renee  Bamow,  Information  OfRcer 
(202-2S4-7020). 

SUPPLEMENTARY  MFORUATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act,  S  U.S.C 
591-596-  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
Federal  agencies  in  carrying  out 
administrative  programs,  and  maiies 


recnnunendations  for  improvementa  to 
the  agencies,  collectively  or 
Individually,  end  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  Suies  (5  U.S.C.  594(1)). 

At  its  Forty-Seventh  Plenary  Session, 
held  December  10-11, 1992,  the 
Assembly  of  the  Administrative 
Conference  of  the  United  States  adopted 
three  recommendations.  These 
recommendations  vrere  issued 
December  22, 1992. 

Recommendation  92-7,  The  Federal 
Administrative  Judiciary,  is  the  reeuh  of 
a  comprehensive  study  of  federal 
administrative  adjudications.  It  calls 
upon  Congress,  when  creating  new 
programs,  to  preserve  the  uniformity  of 
process  and  of  qualifications  of 
presiding  officers  contemplated  by  the 
Administrative  Procedure  Act.  and  It 
contains  guidelines  for  assigning 
adjudications  to  administrative  law 
judges  (ALJs)  The  Recommendation 
also  urges  reform  of  the  ALJ  selection 
process  administered  by  the  OfGce  of 
Personnel  Management  so  that  agencies 
can  hire  from  a  larger  pool  of  qualified 
applicants.  More  speaficolly,  the 
Conference  recommends  elimination  of 
the  veterans'  preference  in  the  ALJ 
hiring  process  in  order  to  moke  it  more 
possible  for  agencies  to  hire  qualified 
women  candidates  as  ALJs. 
Recommendation  92—7  also 
recommends  that  a  system  of  review  of 
ALJ  performance  be  developed,  and  that 
it  be  administered  by  agency  Chief  ALJs. 
The  system  would  include  a  mechanism 
tor  investigating  ALJ  allegations  of 
improper  ogency  infringement  of,  or 
mterference  with,  their  decisional 
independence,  and  it  would  include 
procedures  for  investigating  complaints 
of  ALJ  misconduct,  such  as  allegations 
of  bias  or  prejudice. 

Recommendation  92-6, 
Administrtition  of  the  Office  of  Juvenile 
Justice  and  [)ehnquency  Prevention's 
Formula  Grant  Program,  conlams 
Conference  recommendations  for 
improving  administrabon  of  the  formula 
grant  program,  including  changes 
relaled  lo  OJJDP's  communication  and 
consultation  with  states,  coordination 
and  collaboration  at  various  levels  of 
government,  consistency  and  clanty  of 
policy  elaboration,  staffing,  and 
traimng. 

Recommendation  92-9,  De  Minimis 
Settlements  Under  Superfund,  urges  the 
Environmental  Protection  Agency  to 


expand  its  efforts  to  negotiate 
■ettlemools  with  "potentially 
responsible  parlies"  that  have 
contributed  relatively  small  amoimts  of 
hazardous  waste  at  sites  covered  by  the 
Superfund  program.  A  more  active 
agency  role  is  recommended  and 
suggestions  are  made  for  additional 
guidance  from  EPA  headquarters  to 
regional  of&cas.  The  recommendation 
also  calls  for  establishing  a  central, 
publicly  accessible  repository  of  de 
minimis  Battlement  documents. 

Tbe  fiill  texts  of  the  recommendations 
are  set  out  below.  The  recommendations 
will  be  transmitted  to  the  affected 
agencies  and.  if  so  directed,  to  the 
Congress  of  the  United  States.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 
recommendations  must  be  made  by  each 
body  to  which  the  various 
recommendations  are  directed. 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference's  offices  at  suite  500,  2120  L 
Street  NW.,  Washington,  DC 
Recommendations  and  statements  of  the 
Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  Complete  lists  of 
recommendations  and  statements, 
togc  Jier  with  the  texts  of  those  deemed 
to  be  of  continuing  interest,  are 
published  in  the  Code  of  Federal 
Regulations  (1  CFR  part  305).  Copies  of 
all  past  Conference  recommendations 
and  statements,  and  the  research  reports 
on  which  they  are  based,  may  be 
obtained  from  the  Office  of  the 
Chairman  of  the  Administrative 
Conference. 

The  authority  dlation  for  parts  305 
and  310  is  being  revised  to  conform  to 
renumbering  of  the  Administrative 
Conference  Act  in  Pub.  L.  102-354. 

List  of  Subjects  in  1  CFR  Porta  30S  and 
310 

Administrative  practice  and 
procedure.  Administrative  adjudication. 
Administrative  law  judges.  Juvenile 
justice,  and  Superfund. 

Parts  305  and  310  of  title  1  of  the 
Code  of  Federal  Regula'jons  are 
amended  as  follows: 
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PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNFTED  STATES 

1.  The  authority  dtation  for  part  305 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  591-506. 

2.  New  S5  305.92-7  through  305.92-9 
are  added  to  read  as  follows: 

S  305.92-7    Tl>«  F«tor«l  Admlnlatrative 
Judiciary  (Racommandatlon  No.  B2-7). 

Al  the  request  of  the  Office  of 
Personnel  Management,  the 
Administrative  Conference  undertook  a 
study  of  a  series  of  issues  relating  to  the 
roles  of  Federal  administrative  law 
judges  (ALJs)  and  non-ALJ  adjudicators, 
or  administrative  judges  (A)s).'  as  they 
have  evolved  ever  the  last  several 
decades.  The  study  addressed  a  number 
of  different  issues,  including  those 
relating  to  selection  end  evaluation  of 
ALIs  and  AJs.  the  relationship  of  ALJs 
and  AJs  to  their  employing  agencies, 
including  the  appropriate  level  of 
"independence"  of  such 
decisionmakers,  and  under  what  ^  * 
circumstances  each  type  of  ? 

decisionmaker  should  be  used.  Nfeay  of 
these  issues  are  controversial,  and  the 
Conference  has  heard  strong  arguments 
from  those  with  differing  views. 

The  Administrative  Conference  takes 
as  its  sjtarting  point  in  considenng  the 
role  of  the  Federal  administrative 
judiciary  the  role  created  for  "hearing 
examiners."  now  redesignated  as 
"administrative  law  judges."  in  the 
Administrative  Procedure  Act  in  1946.* 
That  Act  contemplated  the  existence  of 
impartial  factfinders,  with  substantive 
expertise  in  the  subjects  relevant  to  the 
adjudications  over  which  they  preside, 
who  would  be  insulated  from  the 
investigatory  and  prosecutorial  efforts  of 
employing  agencies  through  protections 
concerning  hiring,  salary,  and  tenure,  as 
v^ell  as  separation-of-functions 
requirements.  The  decisions  of  such 
impartial  factfinders  were  made  subject 
to  broad  review  by  agency  heads  to 
ensure  that  the  accountable  appointee  at 
the  top  of  each  agency  has  control  over 
the  pohc>'making  for  which  the  agency 
has  responsibilily- 

The  need  for  impartial  factfinders  in 
administrative  adjudications  is  evident 


*  The  tenn  "admimslraUve  (udgr/'  ft5  used  hffre 
includ*)  oon-AL|  haannft  ofTtc«n.  wh«i9ver  thvit 
title,  who  pr«iide  il  adiudicalory  beanngs 

'  In  1969.  the  Con/waoc*  «ddr«u«d  tome  of  ihaM 
issuss  in  the  context  of  heenng  exuninen  S«« 
Conference  Recommendition  69-9.  1  LJ-K 
30S6»-9(pan  A)(l9a8)  Many  of  the 
r«cocnmend«tioni  set  forth  here  pertuning  to 
Mlectjon  end  tninuig  of  Al.|»  era  broedly  coosuieni 
M-iih  the  eAriier  recommendation,  but  lo  the  extent 
thai  tbey  differ,  this  recommendaUoo  is  intended  lo 
supers'ide  perl  A  of  Racomtnendalion  69-9 


To  ensure  the  acceptability  of  the 
process,  some  degroe  of  aajudicator 
independence  is  necessary  in  those 
adjudicatiooe  involving  some  kind  of 
hearing.^  The  legitimacy  of  an 
adjudicatory  process  also  depends  on 
the  consistency  of  its  results  and  its 
efficiency. 

ALJs  possess  a  degree  of 
independence  that  dates  back  to  the 
enactment  of  the  APA  and  is  governed 
by  the  APA  and  related  statutes.  The 
APA  provides  that  certain  separations  of 
functions  must  be  observed  to  protect 
the  ALJ  from  improper  pressures  from 
agency  investigators  and  prosecutors. 
ALJs  are  selected  through  a  special 
process  overseen  by  0PM  Their  pay  is 
set  by  statute  and  0PM  regulations.  Any 
attempt  by  an  agency  to  discipline  or 
remove  an  ALJ  requires  a  formal  hearing 
at  the  Merit  Systems  Protection  Board. 
ALJs  are  also  exempt  £rom  the 
j>erformance  appraisal  requirements 
applicable  to  aJmost  all  other  Federal 
employees  under  the  Dvil  Service 
Reform  Act. 

While  the  number  of  ALJs  in  the 
Federal  government  has  leveled  off  in 
the  last  decade,  and  has  actually 
decreased  outside  of  the  Social  Security 
Administration,  some  agencies  have 
been  making  increased  use  of  AJs.  The 
amount  of  functional  independence 
accorded  to  AJs  varies  with  the 
particular  agency  and  type  of 
adjudication;  however.  AJs  generally 
lack  the  statutory  protections 
guaranteed  to  ALJs  AJs  are  not 
statutorily  exempt  from  performance 
appraisals,  and  several  major  groups  of 
AJs  regulatory  undergo  such  appraisals 
by  the  agencies  for  which  they  work  In 
general,  however.  AJs  presiding  in 
agency  adjudications  in  which  a  hearing 
is  provided  are  accorded  de  facto 
protection  from  pressure  from  agency 
investigators  and  prosecutors,  and. 
according  to  the  Conference's  sur\ey,  do 
no!  perceive  themselves  as  significantly 
more  subject  to  agency  pressure  than  do 
ALJs 

The  Conference's  general  view  is  that 
the  movement  away  from  the  uniformity 
of  qualifications,  procedures,  and 
protections  of  independence  that 
derives  from  using  ALJs  in  appropriate 
adiudicalions  is  unfortunate  The 
Conference  believes  that,  to  some 
extent,  this  movement  away  from  ALIs 
toward  AJs  has  been  fueled  by 
perceptions  among  agency  management 
of  difficulties  in  selecting  and  managing 
ALJs.  Vhese  recommendations  attempt 


*The  study  underlying  this  fecomin?odalion 
limiiad  lis  consideration  to  edjudicetors  who 
preside  over  some  lund  of  huring  More  informal 
•diudicalion  processes  are  outside  the  scope  of  the 
study 


to  address  these  perceived  problems.  *• 
should  be  noted  that  these 
recommendations  are  interdependent 
For  example,  recommendations 
concerning  the  conversion  of  AJ 
positions  to  ALJ  positions,  and  creation 
of  new  ALJ  positions  in  new  programs, 
are  premised  on  the  implementation  of 
improvements  in  the  selection  and 
evaluation  processes. 

Use  of  AL]s  and  A)s 

There  is  no  apparent  rationale 
undergirding  current  congressional  or 
agency  decisions  on  the  use  of  ALJs  or 
non-ALJs  in  particular  types  of  cases. 
Congress  seems  to  make  such  choices  on 
an  ad  hoc  basis.  Moreover,  it  is  quite 
clear  that  similar  types  of 
determinations  made  in  different 
agenaes  are  being  made  by  different 
types  of  decisionmakers.  For  example, 
disability  benefits  adjudications  a*  the 
Social  Security  Administration  are 
handled  by  ALJs;  at  the  Department  of 
Veterans  Affairs,  AJs  adjudicate  similar 
types  of  cases.  Moreover,  in  some 
contexts,  non-ALJ  adjudicators  preside 
over  cases  in  which  extremely 
important  issues  of  personal  liberty  are 
potentially  at  stake,  such  as  deportation 
proceedings  and  security  clearance 
cases 

The  uniform  structure  established  by 
the  APA  for  on-the-record  hearings  and 
for  qualifications  of  presiding  officers 
ser\'es  to  provide  a  consistency  that 
helps  furnish  legitimacy  and  acceptance 
of  egency  adjudication.  A  rationalized 
system  of  determining  when  ALJs 
should  be  used  would  encourage 
uniformity  not  only  in  procedure,  and 
in  the  qualifications  of  the  initial 
decider,  but  in  adjudication  of  similar 
interests  The  Conference,  therefore, 
recommends  that  Congress  consider  the 
conversion  of  Aj  positions  to  ALJ 
positions  in  certain  contexts.  While  the 
Conference  does  not  identify  specific 
types  of  cases  for  which  such 
conversion  should  be  made,  it  proposes 
a  series  of  factors  for  Congress  to 
consider  in  making  such 
determinations;  these  same  factors 
should  also  apply  when  Congress 
creates  new  programs  involving 
evidentiarj-  hearings 

One  critical  fanor  is  the  nature  of  the 
interest  bei.n^  adjudicated  The 
separation  of  functions  mandated  by  the 
.'VPA.  as  well  as  the  selection  criteria 
designed  to  ensure  the  highest  qualiTy 
adiudicalors.  are  of  particular  value  in 
situations  where  the  most  important 
inleres'.s  are  at  stake  Generally 
speaking,  a  hearing  that  is  likely  lo 
involve  a  substantial  impact  on  personal 
liberties  or  freedom,  for  example,  is  one 
where  use  of  an  ALJ  Ukely  would  be 
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appropTiste.  SfanilaHy,  casas  that  oould 
result  In  an  otdar  caiTTing  %rilli  U  a 

rriminaLlilf  fiiMJiiig  qI  CulpahilltT, 

impoxition  of  aanctian*  «fiu>  • 
mbstantial  aoonamic  afbct  (such  as 
laige  Dooataiy  panilrtaa  €»r  soma  Boama 
ravocatioDs),*  or  a  detannination  of 
disorimlnatlao  undar  civil  lighti  la«*a 
(unlac*  tbara  U  an  oppcMtunity  for  a  de 
novo  haarinn  Id  couit)  reprasant 
catagoriaa  ofproraaiilngs  that  may  call 
for  AL)  uaa.  This  rharartwrlratioii 
should  ba  dona  for  typae  of  caaas  rathar 
than  for  paitlcular  casaa. 

Another  {actor  to  consider  is  wbatbar 
the  prooadiues  astobUsfaad  by  statute  or 
by  rule  Cor  cases  beard  and  decided  an, 
or  would  be,  substantially  aquivaleot  to 
APA  formal  bearings,  in  sucn  cases,  the 
additional  uniloimity  that  would  derive 
from  making  the  cases  formally  subject 
to  5  U.S.C  554,  556.  and  557  would 
argue  in  favor  of  AIJs. 

AL)s  are  required  to  be  lawyers.  Some 
A)s  who  decide  cases  am  not  lawyers, 
but  have  other  needed  specialized 
expertise.  For  example,  certain     , 
adjudicators  at  the  Nuclear  Reg^atory 
Comuiissian  are  physicists  or  engineers 
who  participate  on  muhi-membet' 
boards.  In  determining  whether  it  is 
appropriate  to  use  ALJs  in  particular 
types  of  cases.  Congress  should  consider 
whether  the  beneGts  of  using  AIJs  are 
outweighed  t>y^e  beoeSts  of  having 
other  expertise  brought  to  bear,  tt 
should  also  consider  whether  lawyers 
serving  with  nonlawyers  on  decision 
panels  should  be  ALJs. 

A  final  consideration,  particularly  in 
the  context  of  considering  conversion  of 
existing  AJ  positions  to  ALJ  posltians.  Is 
the  extent  to  whldi  the  current 
adjudicators  closely  approximste  ALJs 
in  their  decisional  Inoepecdence,  the 
criteria  for  their  selection,  or  their 
compensation  and  experience  levels.  If 
existing  AJs  are  functioning  well  and  do 
not  approach  parity  with  ALJs  on  these 
criteria,  there  may  oe  no  need  to  make 
the  conversion.  On  the  other  hand.  If 
they  clo-^ely  match  ALJs  on  these 
lectors,  uniformity  Interests  may  weigh 
in  favor  of  conversion. 

Although  none  of  these  factors  Is 
necessarily  Intended  to  be 
determinative,  the  more  that  these 
LictoTS  weigh  In  favor  of  ALJ  status  for 
the  decisionmaker,  the  more  appropriate 
it  is  for  Congress  to  mandate  such 
status.  It  should  be  noted,  however,  that 
tbtse  recommendations  are  not 
intended  to  be  seen  as  encouraging 
increased  formalization  of 
administrative  adjudicatory  processes. 


«  Cnnt  or  cODtracs  disputof  would  ool  (all  wUhio 
thU  catagory,  nnlwt  •  aaoMtry  pmaaStj  WM 


In  situations  where  Congreas  does 
convert  AJ  posidans  to  ALJ  positions, 
those  AJs  who  can  satisfy  (X^ 
eligibiUty  qualifications  should  be 
eligible  far  immadieta  appointmaDt  as 
ALJs.  Tbus,  only  thoaa  "ftoing  AJs 
meeting  the  standards  for  ALJ 
appointment  would  become  ALJs.  but 
they  would  not  be  raquind  to  go 
through  the  competitive  selection 
process. 

Historically,  0PM  has  had 
reqxmsibiUty  to  review  and  rule  on 
agency  requests  for  additional  ALJ 
positions.  In  the  past,  when  there  were 
government-wide  limits  on 
"supergrade"  positions,  which  included 
ALJs,  this  oversight  role  served  a 
purpose.  Those  Umlts  no  longer  exist, 
and  it  is  no  longer  necessary  lor  OPM 
to  participate  in  this  process.  Agencies 
should  be  free.  %vithin  their  normal 
resource  allocation  constraints,  to 
determine  for  themselves  whether  they 
need  more  or  fewer  ALJs. 

ALJ  Selection 

The  selection  process  for  ALJs  has 
been  administered  by  OPM  (and  its 
predecessor  agency)  since  1946.  CWM 
develops  the  criteria  for  selection, 
accepts  applications  for  the  register  of 
eligioles.  and  rates  the  applicants  on  the 
basis  of  their  experience  as  described  In 
a  lengthy  statement  prepared  by  the 
applicant,  a  personal  reference  inquiry, 
a  written  demonstration  of  decision* 
writing  ability,  and  a  panel  interview. 
The  scores  from  this  process  determine 
an  applicant's  rank  on  the  register  of 
aligiDles.  Because  OI^  has  historically 
considered  ALJs  as  being  in  the 
competitive  service,  OPM  follows  the 
statutory  requirements  for  filling 
vacancies,  lius,  OPM  rates  and  ranks 
eligibles  on  a  scale  from  70  to  1(X),  and 
when  an  agency  seeks  to  Ell  a  vacancy, 
OPM  certifies  the  top  three  names  on 
the  register  to  that  agency.  In  practice, 
only  appUcants  with  scores  frxim  85  to 
100  have  been  certified. 

The  Veterans'  Preference  Act.  which 
has  historically  appUed  to  most  civil 
service  hiring,  is  appUcable  to  selection 
of  administrative  law  judges.  As 
applied,  veterans  deemed  quaUfied  for 
the  preference  are  awarded  an  extra  5 
points,  and  disabled  veterans  axe 
awarded  an  extra  10  points  in  their 
scores.  These  extra  points  have  had  an 
extremely  lar^e  impact,  given  the  small 
range  in  unadjusted  scores.  In  addition, 
under  current  law,  agencies  may  not 
pass  over  a  veteran  to  hire  a  nonveteran 
with  the  same  or  lower  score  on  the 
certificate.  As  a  consequence, 
application  of  the  veterans'  preference 
has  almost  always  been  determinative  in 
the  ALJ  selection  system. 


There  has  been  concern  about  the  ALJ 
selection  process,  arising  from  the 
determinative  impact  of  veterans' 
preference  and  the  very  limited 
selection  options  available  to  agencies. 
In  fact,  most  agencies  in  recant  years 
have  found  ways  to  dmmivent  this 
process  somewhat,  primarily  by  luring 
laterally  from  other  agency  ALJ  offices, 
or  (in  those  few  agencies  that  hire 
substantial  numbers  of  ALJs)  by  waiting 
until  there  are  numerous  slots  to  fill  at 
one  time,  thus  entitling  them  to  a  larger 
certificate  of  eligibles  from  OPM. 

Despite  this  circumvention,  the 
application  of  veterans'  preference  to 
the  ALJ  selection  process  has  bad  a 
materially  negative  efiect  on  the 
potential  quality  of  the  federal 
administrative  judiciary  primarily 
because  It  has  effectively  prevented 
agencies  from  being  able  to  hire 
representative  numbers  of  quahSed 
women  candidatea  as  ALJs.  There  is  also 
some  evidence  that  application  of  the 
veterans'  prefeienca  may  have  adversely 
affected  the  hiring  of  raaal  minorities. 
Thus,  agencies  are  prevented  from  being 
able  to  select  the  best  quslified  ALJs  for 
specific  positions  fi^m  a  pool  of 
representative  applicants.  The 
Conference  recognizes  that  the  general 
policy  of  veterans'  preference  in  Federal 
hiring  reflects  a  vahd  sodal  concern, 
particularly  as  it  helps  those  who  leave 
military  service  enter  the  Federal 
civilian  workforce.  But,  in  view  of  the 
conflict  between  this  policy  and  the 
valid  need  of  Federal  agencies  to  have 
an  opportunity  to  select  the  best 
qualified  ALJs  from  among 
representative  applicants,  the 
ConforenCB  recommends  that  Congress 
aboli^  veterans'  preference  in  the 
particular  and  limited  context  of  A14 
selection.^  In  that  coxmection,  it  should 
be  noted  that  in  1978,  Cor>gress  crested 
a  similar  narrow  exemption  for 
members  of  the  Senior  Executive 
Service.  Moreover,  there  Is  no  veterans' 
preference  in  the  selection  for  any  other 
Federal  judidal  position. 

The  Conferervce's  recommendation  on 
the  selection  of  ALJs  would  leave  with 
OPM  the  responsibiUty  for  preparing  the 
register  of  eligibles  (i.e..  for  determining 
the  basic  qualifications  for  the  position 
and  rating  the  applicants).  OPM  is  urged 
to  ensure  that  all  applicants  placed  on 
the  register  ere  In  fact  qualified  to  fulfill 
the  responsibilities  of  being  an  ALJ. 

In  conjunction  with  this,  however,  the 
recommeDdation  would  also  expand  the 
choices  that  agendas  would  have  in 


*  TtM  CcuJmmict  bu  racomoMndad  4  ilAUai 
modiHcalioa  u  tba  vaMraaj'  prala«u»  la  this 
ronlat  befora  S«s  Ccniaaeca  BammmaodaUop 

s-i-a.  1 CFR  30S69-0 1  AH]  (loaa). 
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selecting  from  among  those  qualified 
applicants.  Under  thii  recommendation, 
after  OPM  rated  the  applicants.  It  would 
compile  a  register  of  all  applicants 
deemed  qualified  following  the  final 
rating  process.  An  agency  could  r»quest 
a  certificate  with  the  names  of  all 
applicants  whose  numerical  ratinp 
placed  them  in  the  highest-ranked  SO 
percent  of  the  register.  Agencies  could 
also  request  a  certificate  containing  a 
smaller  number  of  names  or  applicants 
in  a  higher  percentile.  The  agency 
would  have  the  authority  to  hire  anyone 
on  the  certificate.* 

In  addition,  if.  follo%ving  review  of  the 
highest-ranked  SO  percent,  an  agency 
needed  to  review  additional  names  to 
find  a  suitable  candidate,  it  could 
request  an  additional  certificate  from 
OPM.  Such  an  exception  should  be 
invoked  rarely,  and  only  upon  a 
showing  of  exceptional  circumstances 

The  Conference  recognizes  that  any 
limitation  on  the  number  of  qualified 
candidates  on  the  certificate,  including 
the  "top  three"  limitation  now  in  place, 
might  be  criticized  as  arbitrary.  By  ^^ , 
recommending  the  highest-ranked  po 
percent  of  the  apphcants  OPM  hasi  , 
determined  to  be  qualified,  the         > 
Conference  is  attempting  to  balance  two 
factors  The  Conference  recognizes  the 
agencies'  strong  interest  in  having  a 
substantially  larger  pool  of  qualified 
candidates  from  H^ch  to  select  AL|s 
who  meet  their  varying  criteria  and 
needs.  It  also  recognizes  the  importance 
of  ensuring  that  such  a  pool  is  highly 
qualified,  as  measured  by  a  uniform 
objective  rating  system.  The  Conference 
believes  that  its  recommendation 
pro\ides  a  reasonable  balance  of  these 
factors.  It  provides  a  pool  large  enough 
that  agencies  should  be  able  to  find 
candidates  for  ALJ  positions  who  satisfy 
their  varying  and  specific  needs.  At  the 
same  time.  OPM  estimates  that  the  top 
50  percent  of  the  register  corresponds  to 
those  applicants  with  scores  of  65  or 
better  out  of  100. 

Agencies  would  also  have  access  to  a 
computerized  database  that  would 
contain  the  complete  application  files  of 
individual  applicants  on  their 
certificate,  including  numerical  ratings, 
geographical  or  agency  preferences, 
particular  kinds  of  experience,  and 
veterans  status.  This  database  would 
allow  agencies  the  option  to  narrow  the 
list  of  qualified  applicants  and  focus  on 
those  whom  they  would  like  to  consider 
further.  For  example,  an  agency  could 


*  la  ordar  to  uaplamailt  thij  racomnMndaDoo. 
Coc^[7«ss  wDuid  o««d  •!  ■  mlntmnm  to  modify  lh« 
v«l«raDs'  prafanac*  to  alunljul*  tha  pnvuioo 
taslncung  tba  p<*«'"fl  o*«r  of  vatsrans.  ao  that 
agandaa  would  hava  tha  ability  to  bin  any 
quAlifiad  applicant  oo  tha  cartiBcala 


search  for  all  candidates  willing  to 
relocate  to  New  York  City,  who  spoke 
Spanish,  and  had  ratings  in  the  top  20 
percent 

To  ensure  that  the  register  rnntain<  a 
broad  range  of  qualified  apphcants.  the 
Conference  also  lecommends  that  OPM 
and  hiring  agencies  expand  recruitment 
of  women  and  minority  applicants  for 
AL]  positions.  In  addition,  because 
questions  have  been  raised  about  OPM's 
current  methtxl  of  assessing  litigation 
experience  for  the  purposes  of  scoring 
apphcants  for  AL)  positions,  the 
Conference  recommends  that  OPM 
review  its  rating  criteria  to  determine 
whether  they  are  appropriate. 

For  much  of  the  last  decade,  the 
register  has  been  closed,  thus 
precluding  newly  interested  applicants 
from  being  considered  for  ALI  positions 
Although  OPM  deferred  reopening  the 
register  pending  the  outcome  of  the 
Conferents's  consideration  and 
recommendations,  it  has  announced 
that  the  register  will  be  reopened  in  the 
spring  of  1993.  While  the  Conference's 
recommendations  would  significantly 
affect  the  ALI  selection  process,  the 
impact  would  come  mostly  at  the  end  of 
the  process,  after  OPM  has  evaluated 
and  rated  the  new  applicants.  This 
pnx:edure  is  likely  to  be  a  time- 
consuming  one.  given  the  expected  large 
influx  of  applicants.  Therefore,  the 
Conference  supports  reopening  the 
application  process,  so  that  OPM  can 
begin  rating  the  candidates  now.  even 
though  the  recommended  changes  in  the 
later  stages  have  not  yet  been 
implemented.  This  way.  when  and  if 
those  changes  are  in  place,  the  updated 
register  wiU  be  readily  available  It 
should  be  noted,  however,  that  the 
Conference  is  also  recommending  that 
OPM  review  some  of  its  rating  criteria, 
which  would  need  to  be  done  before  it 
begins  rating  new  appUcanls 

OPM  has  indicated  that  it  has  a 
planned  program  to  expand  recruitment 
of  women  and  minority  applicants  for 
the  register.  The  Conferenc»  both 
encourages  OPM  to  give  such  a  program 
a  high  priority,  and  recommends  that 
OPM  and  the  hiring  agencies  take  steps 
in  particular  to  recruit  among  minority 
bar  associations  and  other  institutions 
with  large  numbers  of  minorities  or 
women. 

The  Conference's  view  is  that 
implementing  these  recommendations 
will  proride  agencies  the  opportimity  to 
select  ALJs  from  a  broad  range  of  highly 
qualified  candidates  and  to  hire  the  best 
applicants  from  a  representative 
register. 


AL)  EvaJuatioD  and  Diwipline 

At  present.  AL)9.  virtually  alone 
among  Federal  employees,  are 
statutorily  exempt  from  any 
performance  appraisal  Although 
agencies  may  seek  removal  or  discipline 
of  AL)b  "for  good  cause"  by  Initiating  a 
formal  proceeding  at  the  MSPB.  the 
Board  has  applied  standards  that  have 
strictly  limited  the  contexts  in  whidi 
such  actions  may  su<x»ssfully  be  taken 
against  an  AL).  For  example,  agency 
actions  premised  on  low  productivity 
have  never  been  successful  before  the 
Board 

The  Conferenc*  recognizes  the 
importance  of  independence  for  AL)s. 
Their  role  under  the  APA  as 
independent  factfinders  requires  that 
they  be  protected  from  pressure  in 
making  their  decisions.  There  can  be  a 
tension,  however,  between  this 
independence  and  the  agency's  role  as 
final  policymaker,  including  the  need 
for  consistency  of  result  and  political 
accountability  Moreover,  agencies  have 
a  legitimate  interest  in  being  able  to 
manage  their  employees,  including 
ALIs.  in  order  to  ensure  that  the 
adjudicatory  system  is  an  efficient  and 
fair  one. 

The  Conference,  therefore, 
recommends  that  a  system  of  review  of 
AL)  performance  be  developed.  Chief 
ALJs  would  be  given  the  responsibility 
to  coordinate  development  of  case 
prxx:essing  guideUoes.  with  the 
participation  of  other  agency  AL)s. 
agency  managers  and  others.  These 
guidelines,  which  would  address  issues 
such  as  AL)  productirity  and  step-by- 
step  time  goals.'  would  be  one  of  the 
bases  upon  which  Chief  ALJs  would 
conduct  regular  (e.g..  annual) 
performance  reviews.  )udicial 
comportment  and  demeanor  would  be 
another  basis  for  review.  Another  factor 
on  the  list  of  bases  for  performance 
review,  which  list  is  not  intended  to  be 
exclusive,  would  be  the  existence  of  a 
clear  disregard  of.  or  pattern  of 
nonadherence  to.  properly  ariicule'.ed 
and  disseminated  rules,  prtxredures. 
precedents  and  other  agency  policy. 
Such  performance  review  systems  need 
not  involve  quantitative  measures  or 
specific  performance  levels,  but  they 
should  pro\ide  meaningful  and  useful 
feedback  on  pe-formance  " 


'  S««  Co::fafaaca  RacooimaodaDOD  S6-7.  'Cam 
l^Unagamaot  a*  a  Tool  for  bcprovUi^  Agaacy 
Adfodication."  1  OTt  MS  Be-7  (IMJI  al  12 

*  Many  lUtaa  oow  uaa  pmiormanot  rwlaws  fox 
thair  tuta  court  (udga*  and  AUt  Ttka  pariormanca 
of  FadaraJ  ma^utrat»-iud{tai  u  avmlualad  aJ  a 
CDodiUOQ  of  raappoumDaoL  E%'ao  aoma  Fadara] 
atunj  ara  bagioning  to  axpaflinaot  with  avaluatloo 
of  fudgaa'  paHonnancs 
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Conversely.  ALJs  should  also  have  a 
mechazii&m  for  dealing  with  legitimate 
concerns  about  improper  agency 
inh-ingement  of,  ot  interference  with, 
their  decisional  independence.  Under 
the  Conference's  recommendation,  each 
agency  employing  ALJs  should  set  up  a 
system  for  receiving  and  investigating 
allegations  of  such  activity  by  agency 
management  officials  end.  where 
warranted,  referring  them  to  the 
appropriate  authorities  for  action*  OPM 
would  have  oversight  responsibility, 
and  could,  upon  request  by  an  ALJ  or 
at  its  own  discretion,  review  an  agency's 
response  to  such  allegations,  and 
recommend  appropnate  further  action. 

Under  the  Conference 
recommendation,  the  Chief  ALJs' 
responsibilities  would  also  include 
developing  ALJ  training  and  counseling 
programs  designed  to  enhance 
professional  capabilities  and  lo  remedy 
individual  performance  deficiencies. 
and,  in  appropriate  cases,  issuing 
reprimands  or  recommendinc 


disciplinary  action  *° 


r 


Recently,  attention  has  beeft  (ocused 
on  allegations  of  prejudice  agavist 
certain  classes  of  litigants  by  some 
ALJs."  While  there  is  no  known 
evidence  thai  such  a  problem  is 
widespread, ^the  Conference's  view  is 
tKal  It  IS  important  to  have  a  mechanism 
for  handling  complaints  or  allegations 
relating  to  ALJ  misconduct,  including 
allegations  of  bias  or  prejudice.  The 
Conference,  therefore,  recommends  that 
Chief  ALJs.  either  individually  or 
through  an  ALJ  peer  review  group. 
receive  and  investigate  such  complaints 
or  allegations,  and  recommend 
appropriate  correclive  or  disciplinarv 
actions.  To  the  extent  practicable,  such 
investigation  and  the  processing  of  arv 
corrective  or  disciplinan,' 
recommendation  should  be  expedited  lo 
protect  affected  interests  end  create 
public  confidence  in  the  process  Where 
appropriate,  consensual  resolutions  are 
encouraged  The  Conference  also 
recommends  that  agencies  publicize  the 
existence  of  their  complaint  proced'jres. 
in  published  rules  and  procedures  or  in 
some  other  appropriate  fashion,  and 


*Such  authonucs  cught  include  OPM  for  crriain 
leisei  s^nciioni.  and  the  OlUce  of  Special  CounM>l 
or  MSPB  lo  more  laitous  cams 

'°S«««3  0p   AiryC«n    1  (1977)  Idiscusung 
carUin  IimiUtiont  on  agency's  4  Jthonty  lo 
repnound  AL|s) 

"  S«.  «g  .  US  GAO.  Sooal  Secu/ity  Rjc.iJ 
DifTereocc  in  Diubility  Decisions  Warrants  FunLer 
InvesUfiauoD.  CAO/HRD~42-S6  (April  19931  CI 
Ninih  CircuJl  C«nder  Bias  Tati  Forte.  Pnliinioar\ 
Report  IDisojuiOD  Draft)  ()uly  1992)  «l  93-103 
(di»cuuiog  gander  bias  isjues  relating  10  disability 
del  enninat  I  OTIS ) 


inform  complainants  in  a  timely  manner 
of  the  disposition  of  their  complaints. 

The  Conference  is  also  recommending 
that  OPM  assign  the  various 
responsibihties  relating  to  ALJs  to  a 
specific  unit  within  that  agency.  Such  a 
unit  would,  among  other  things,  have 
responsibility  for  overseeing  personnel, 
hiring  and  performance  matters 
involving  Chief  ALJs,  thus  providing 
them  additional  insulation  from  agency 
pressures.  Because  of  the  increased 
importance  of  the  position  of  Chief  ALJ 
under  this  proposal.  Congress  also 
should  consider  making  the  position 
subject  to  a  term  appointment,  as  it  has 
done  for  Chief  Judges  of  United  States 
District  Courts. 

The  Conference  also  recommends  thai 
proceedings  before  the  Merit  Systems 
Protection  Board  involving  charges 
against  ALJs  be  heard  by  a  three-judge 
panel  Judging  administrative  law 
judges  is  a  sensitive  process,  and  the 
benefit  of  collegia!  decisionmaking  in 
this  context  seems  worth  the  added  cost. 
The  panel  should  be  selected  from  a 
pool  of  ALJs,  Currently.  MSPB  has  only 
on  ALI  So  long  as  this  is  the  case,  the 
pool  should  consist  of  ALJs  from  other 
agencies,  but  the  panel  in  a  particular 
case  should  not  involve  ALJs  from  the 
same  agenc>'  as  the  respondent  ALJ 

Policy  Articulation 

As  discussed,  the  APA  model  of 
agency  decisionmaking  is  based  on  the 
use  of  independent  ALJs  to  find  facts 
and  to  apply  agency  policy  to  those 
facts.  This  system  requires  that  ALJs  be 
granted  independence  as  factfinders,  bul 
it  also  must  ensure  that  agency 
policymakers  are  able  to  establish 
policies  in  an  efficient  manner  for 
application  by  ALJs  in  individual  cases. 
The  methods  available  to  agencies 
include  promulgation  of  rules  of  general 
applicability,  the  use  of  a  s>stem  of 
precedential  decision.*^  or  other 
appropriate  practices,  such  as  proper 
use  of  policy  statements  "  Such  policy 
statements  must  be  properlv 
disseminated 

Where  the  agency  has  made  its 
policies  known  in  an  appropnate 
fashion.  ALJs  and  A]s  are  bound  to 
apply  them  in  individual  cases. 
Policymaking  is  the  realm  of  the  a^encv. 
and  the  ALJs  (or  AJ's)  role  is  lo  apply 
such  policies  lo  the  facts  that  the  judge 
finds  in  an  individual  case. 


"  See  Conlerence  Recommendation  e9-a. 
■Agency  Pracitcaa  and  Procedities  lot  the  Indejiing 
and  Public  Availability  of  Ad|udicalory  D«ciStons." 
1  CFR  305  S9-6  (1992)  11  a(  D   2 

"S«e  Conference  Recammoodation  92-2. 
"Agency  Policy  SuiamenU,"  S?  FR  30101,  30103 
11932).  lobecodirt»dai  1  CFR  30S  92-2 


The  Concept  of  an  ALJ  Corpe 

There  has  heen  over  the  last  decade 
considerable  discussion  of  the  concept 
of  an  ALJ  corps.  Although  there  have 
been  diETerenoas  among  the  spedfir 
proposals,  the  concept  io  general 
includes  separating  ALJs  from 
individual  agencies,  and  placing  them 
in  a  new.  separate  agency.  Racaot 
legislative  proposals  provided,  among 
other  things,  that  new  ALJs  would  be 
selected  by  a  chief  judge  of  the  corps, 
and  that  AX.Js  would  be  divided  into, 
several  general  subject  matter  divisions 
(such  as  health  and  benefiU;  safety  and 
environment;  and  cooimuni cations, 
public  utility  and  transportation 
regulation)." 

The  Conference  discussed  these 
recent  legislative  proposals  to  establish 
a  centralized  ALJ  corps  as  a  means  of 
handling  some  of  the  issues  addressed 
in  this  recommendation.  Some  of  these 
recommendations  are  independent  of 
such  proposals:  others  are  inconsislenl 
wiih  them.  The  Conference  concluded 
ihat  there  is  no  basis  at  this  time  for 
structural  changes  more  extensive  than 
those  proposed  here. 

RecommcDdation 

I.  Congressionally  Mandated  Use  of 
ALJs  and  A|8*> 

A.  When  Congress  considers  new  or 
existing  programs  that  involve  agency 
on-the-record  adjudications,  it  should 
seek  to  preserve  the  uniformity  of 
process  and  of  qualifications  of 
presiding  officers  contemplated  by  the 
APA.  by  providing  for  the  use  of 
administrative  law  judges  (ALJs)  in  all 
appropriate  circumstances,'*  In  order  to 
further  this  goal.  Congress  should 
consider  converting  certain  existing 
administrative  judge  (AJ)  positions  '■  to 
ALJ  positions.  In  determining  the 
appropriateness  of  converting  exssting 
Aj  positions  to  ALJ  status  and  of 
requiring  the  use  of  ALJs  in  particular 
t)'pes  of  new  adjudications.  Congress 
should  consider  the  following  factors,  if 
present,  as  indicia  to  wei^  In  favorof 
requiring  ALJ  status: 

1  The  cases  lo  be  heard  and  oeoded 
ere  likely  to  involve: 

a  Substantia)  impact  on  persona) 
liberties  or  freedom; 


"S«eS  826  and  H  S,  3910.  102d  Cong 

'*The  recoouDandations  in  tins  Part  I  are 
interdependani  wiiN  those  of  Parts  D  and  EH  urging 
improvements  in  the  selection  and  ««'a)uanon 
procass«s  for  ALJs 

**This  rocommeodalJOD  u  ool  inleoded  lo  be 
t«en  as  encouragir>g  inci«as«d  formal  nation  of 
adminislraiive  adjudicatory  procaucs. 

"The  term  "administrative  fudge.**  as  us«d  her*, 
includes  non-ALJ  h*arlDg  ofEcan.  whatever  ihair 
tiile.  vkho  preside  at  adjudicatory  h*anngi 
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b.  Ordere  4tut  carry  wilh  (hem  a 
Ciuting  of  crinunftl-like  culpability; 

r~  iinporition  cT  tairctiDns  vritb 
KnbstanliBi  tnjuuumii;  effect;  or 

tl-  PolBimiiiJLicm  rf  discmnmSlKm 
undwdrfl  rtjjite  or  tjtbw  analogtros 
laws. 

2.  The  proosdnret  esteHisbed  by 
statnteor  ngnhtion  for  the  cases  heoid 
and  decided  ere,  rsrvrouMbe,  tiie 
fojxtkK^  eqfoiveleat  of  APA  formal 
heerlD^. 

a  Tbedacidanin  (odi  cases  ere.  or 
ou^  (a  ba.  lawyer* — taking  into 
oonsidenltioQ  tiie  pocsibitity  tbst  tome 
|Km^ai»a  tnight  reqinie  other  types  oT 
specializad  «xpwtiae  on  the  put  o? 
adjudicaton  or  on  panels  of 
adjudicators 

4.  Those  nxsunbeiit  A.|t  in  such  cases 
niio  ere  Tsqoired  to  be  lawyers  already 
meet  staiuiards  for  independence. 
saiacticai.  •xpeiisnxs,  end  compensation 
thst  approximale  those  accorded  to 
A14&. 

B.  WfasD  Congrass  determines  that  it 
should  require  ALfs  to  preside  over 
bearing  ia  specific  dassas  of  exist^ 
tederai  agency  adfuxiicotions  at  whkii 
ALJs  do  not  now  preside,  it  should     ' 
specify  that  those  AIs  presiding  over 
such  proceedings  at  that  time  who  can 
satisfy  the  Oflioe  of  Personnel 
Management's  eligibility  qualifications 
for  ALifbe  eh^bU  for  immediate 
appoinlmants  as  ALJs. 

C-  Congress  should  provide  that  OPM 
should  no  longer  be  responsible  for 
reviewii^  and  ruling  on  agency  requests 
for  additional  ALJ  positions.  Decisions 
relating  to  an  agency's  need  for  xnore  or 
fewer  ALj  positions  should  be  made  by 
the  individual  agencies  through  the 
normal  resource  allocation  process 

II  AMSdeCboo 

A  Congress  should  authonze  where 
required,  and  OPM  should  establish,  a 
process  for  the  selection  of  qualified 
AL|s  by  federal  agencies  thai  contains 
the  following  elements 

1  OITvl  stould  continue  to  administer 
the  process  for  determining  whether 
applicants  are  qualified  to  be  on  the 
register  of  eligibles  for  ALJ  positions 
and  for  rating  such  applicants  OPM 
should  ensure  that  all  applicants 
appearing  on  the  register  are  in  fact 
qualified  to  fulfill  the  duties  of  an  AL] 
under  applicable  law.  including  that 
they  ha»6  the  capability  and  willingnes!. 
to  provide  imparbal.  independent 
factfinding  and  decisionmaking  To  the 
extent  thai  this  may  require  revising  the 
txamination  process.  OPM  should  maVe 
tlie  appropriate  changes. 

2  Tnose  applicants  determined  by 
OPM  to  be  qualified  should  be  hslad  on 
l!ifl  register  tvith  their  numerical  scores 


tsotod-  Agencies  seeking  to  fill  AL] 
positicns  «faoukl  be  aliovwd  to  reqoest 
a<»rtifioete£)ootaiiiiBg  the  names  of 
those  applioaols  whose  numencal 
ratings  piaoe  them  in  the  highest- 
rankmg  SO  percent  of  the  register  of 
eUgible  applicants.  Agencies  should 
have  the  discretion  to  request  e 
certificale  with  a  sraaller  number  oi 
percentage  of  the  register.  Agaocies 
should  Also  be  giveo  ecoess  to  a 
computerized  database  containing  the 
complete  appliC£Luui  files  of  those 
applicants  on  the  certificate. 

X  A  hiring  agency  should  be 
permitted  to  select  any  applicant  from 
the  cettiflcals  who.  in  the  agency's 
opinion,  possesses  the  qualifications  for 
the  particular  posiuon  to  be  filled.  An 
agency  may  request  that  OPM  provide 
an  additiooal  n"*"^^''  of  names  upon  a 
showing  of  exceptional  circumstances 

B  OPM  and  the  hiring  agencies 
should  give  a  high  priority  to  expanding 
recruitment  of  women  and  minority 
applicants  for  ALJ  positions.  OPM  also 
should  review  its  ALJ  application 
criteria  to  determine  whether  its  current 
method  of  assessing  litigation 
experience  is  appropriate. 

C  OPM  immediately  should 
implement  Parts  n  IA)(1)  and  fB).  which 
may  involve  revisions  to  the 
examination  or  scoring  process  Pending 
implementation  of  the  other 
recommendations  in  this  Part.  OPM 
should  open  the  register  application 
process  as  soon  as  possible,  and  keep  it 
open  continuously. 

D  In  order  to  implement  the 
proposals  in  paragraphs  II  (A)  and  (B) 
above.  Congress  should  abolish  the 
veterans'  preference  in  ALJ  selection 

in.  AL|  Evaluation  and  Discipline 

Congress  should  authorize,  where 
necessary,  and  OPM  and  the  agencies 
that  employ  ALls  should  eslabhsh.  the 
following  processes  for  assisting  ALJs 
and  the  agencies  that  employ  them  to 
carry  out  their  responsibilities  to  the 
public  and  to  individual  parties 

A   Organtzation 

1  OPM  should  assign  a  specific  unii 
the  responsibibty  for  lal  overseemg 
those  matters  concerning  the  selection 
of  ALJs.  (bl  overseeing  ail  personnel, 
fairing  and  performance  matters  that 
involve  Chief  ALJs.  (c)  acting  on 
allegations  of  improper  interference 
with  decisional  independence  of  ALJs. 
(d)  conducting  regular  performance 
reviewsofChief  ALJs.  and  (e) 
periodically  publishing  reports  on  the 
effectiveness  with  which  OPM's 
responsibilities  are  performed  and 
seeking  recommendations  as  to  how  the 
program  may  be  improved. 


2  Each  agency  thai  emplL/ys  more 
than  one  AU  should  dasignate  a  Chief 
ALJ.  who  IS  given  the  respomsibihty 
wnthin  the  agency  to  do  the  tasks 
assigned  to  the  Chwf  ALJ  under  this  Pan 

3.  OPM  should  provide  guidance  and 
assistance  to  aid  Chief  AL)s  fulfillmg 
the  respootibilihes  given  to  them  under 
this  Part  m. 

4  OPM  and  the  agencies  should 
ensure  that  Chief  ALJs  are  insulated 
from  improper  agency  influence  when 
carrying  out  the  responsibilities 
described  in  this  Part  m." 
B  Evalualion  ami  Training 

Chief  ALJs  shouM  be  given  the 
authority  to: 

1 .  Develop  and  oversee  a  training  and 
counseling  program  for  ALJs  designed  to 
enhance  professional  capabilities  and  to 
remedy  individual  performance 
deficiencies. 

2-  Coordinate  the  development  of  case 
processing  guidelines,  with  the 
participation  of  other  agency  ALJs. 
agency  managers  and.  where  available, 
competent  advisory  groups 

3  Condu?.  regular  ALJ  performance 
reviews  based  on  relevant  factors. 
including  case  processing  guidelines, 
ludicial  comportment  end  demeanor, 
and  the  existence,  if  any,  of  a  clear 
disregard  of  or  pattern  o'  notwdherence 
to  properly  articulated  and 
disseminated  rules,  procedures, 
precedents,  and  other  agency  policy 

A  Individually,  or  through 
involvement  of  an  ALJ  peei  review 
group  estabhshed  for  this  purpose, 
provide  appropriate  professional 
guidance,  including  oral  or  written 
reprimands,  and.  where  good  cause 
appears  to  exist,  recommend  that 
disciplinary  action  against  ALJs  be 
broughl  by  the  employing  agency  at  the 
Menl  Systems  Protection  Board  (MSPB) 
based  on  such  performance  reviews 

C  Complainis  About  ALls 

Each  agency  that  employs  ALJs 
should  set  up  a  system  for  receiving  and 
evaluating  complaints  or  allegations  of 
misconduct  by  an  ALJ.  including  bias  or 
prejudice 

1  The  Chief  ALJ  in  each  agenc>. 
individually  or  through  invrlvement  ol 


••in  •jtwnow  with  \vyf  numtjeii  o(  ALls  thr 
CU*t4  ALl  Hiiftll  •ppTOpn«t«iy  <i«l«irstB  >oni«  oi  aJi 
sucti  reaponiibilily  lottflllory  OT  re^ontl  chifit  ALh 

'•CoTniT«ss  •iso  should  considm  miking  the 
poiilionoIChirf  ALJ  fubi«3  lo  ■  <mr  •pp^iintm«iii 
This  iufyiirtuon  do«  no!  reii^ll  trmn  •  finding  trv 
L^e  Oyotmancm  lh*1  «l»y  numbw  of  ojrj^nl  Cht»-f 
AUs«T»not  iMnctM»mi(i«tlBC1i*«lv  Th« 
ConlamncB  Ml«.  ixywm.  th*l  Chi«(  lud(t«  of 
Ualtad  Sum  Oi«nct  Court*  «r*  iubiocl  (o  Irnm 
appoloDnaits  •nd  b«li«va  li  U  •ppropnau  lo 
ooaitdm  m/bgtitmm  «imiW  llmiLiuon  should  appU 
loChiof  ALls 
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aD  ALJ  pear  review  group  established 
for  this  purpose,  should  be  given 
raspoosibihty  for  receivtog  and 
investigating  such  complaiots. 

2.  If  a  Chief  ALJ  determines  that  AL) 
misconduct  occunvd,  the  Chief  AL] 
should  recommend  that  the  agency  take 
appropriate  corrective  action,  or,  in 
appropriate  cases,  recommend  that 
disciplinary  action  against  the  AL)  be 
brought  by  the  agency  at  the  MSPB. 

3.  Lf  a  Chief  AL)  determines  that 
further  investigation  by  another 
authority  is  wananted,  he  or  she  should 
refer  the  case  to  that  authority. 

4.  Each  agency  should  make  known  to 
interested  penoot  in  an  appropriate 
fashion  the  existence  of  such  complaint 
procedure. 

5.  Where  allegations  of  misconduct 
implicate  a  Chief  AL).  they  should  be 
referred  to  OPM  for  such  investigation 
and  recommended  action. 

6.  Complainants  should  be  given 
notice  of  the  disposition  of  their 
complaints. 

D  Complaints  by  ALjs  A  ' 

Each  agency  that  employe^L)s 
should  set  up  a  system  for  receiving  and 
investigating  allegations  of  unlawful 
agency  infringement  on  AL)  decisional 
independence  or  other  improper 
interference  in  the  fulfillment  of  AL) 
•fiponsibilflies.  Such  a  system  should 
be  subject  to  OPM  oversight.  Where 
investigation  reveals  the  probable 
occurrence  of  such  an  impropriety,  the 
matter  should  be  referred  to  the 
appropriate  authority  for  review  and 
recommended  action  designed  to 
remedy  the  situation  and  prevent 
recurrence,  including  the  issuance  of 
oral  or  tvritten  reprimands  and  other 
appropriate  sanctions. 

£.  MSPB  Panels 

MSPB  should  assign  cases  involving 
charges  against  AL)s  to  a  three-judge 
panel  of  AL)s  drawn  from  a  pool.  No 
judge  on  the  panel  should  be  from  the 
same  agency  as  the  respondent  AL). 

rv.  Policy  Articulation 

To  ensure  that  AL)s  and  affected 
persons  ere  aware  of  their 
responsibilities,  agencies  should 
articulate  their  policies  through  rules  of 
general  applicability,  a  system  of 
precedential  decisions,  or  other 
appropriate  practices  '°  Congress,  the 


President,  and  the  courts  should 
encourage  such  poUcy  articulation. 

V.  The  Concept  of  an  AL)  Corpa 

Congress  should  not  at  this  time  make 
structural  changes  more  extensive  than 
those  proposed  here,  such  as  those  in 
recent  legislative  proposals  to  establish 
a  centralized  corps  of  AL)s. 

$30S.«2-«    Admbilstratlan  ol  ItM  Otdee  of 
Juvenile  JusHoe  and  DeHnqueney 
PrevafiHon'a  Fonnula  Qfam  Program 
(Recanvnandatlon  No.  93-4). 

In  1974  Congress  enacted  the  )uvenile 
justice  and  E>elinquency  Prevention 
["JJDP")  Act.  which  created  the  Office  of 
juvenile  justice  and  Delinquency 
Prevention  ("OJJDP"  or  "the  Office") 
within  the  U.S.  Department  of  justice. 
Among  OjjDP's  responsibilities,  then 
and  now,  is  that  of  administering  a    - 

firogram  of  formula  grants  to  states  and 
ocal  governments.  While  the  overall 
purposes  of  the  formula  grant  program 
were  broadly  framed.'  the  statute  also 
required  states  to  achieve  several  very 
spedEc  substantive  outcomes. 
Comphance  with  those  mandates.'  as 
well  as  with  a  variety  of  other 
administrative  and  procedural 
requirements,  continues  to  determine 
eUgibihty  for  formula  grant  funds  from 
OjjDP. 

Monitoring  for  levels  of  state 
compliance,  determining  grant 
eligibility  status,  reviewing  submitted 
plans  and  reports,  and  responding  to 
technical  assistance  requests  all  fall  to 
OjjDP's  State  Relations  and  Assistance 
Division  (SRAD).  Its  administration  of 
the  formula  grant  program  is  guided  by 
a  substantial  body  of  regulations,  rules, 
poUcies  and  interpretations  that  OjTDP 
has  developed  over  the  years. 
Mechanisms  such  ts  waiversr 
exceptions,  and  de  minimis  criteria — 
characteristic  features  of  many 


'^Sae  g«>«rm}ly  Confcrenc*  Recomin«nd«uoo  71- 
2.  "Ajticuijtion  of  Agency  Pobctas."  1  CFR  30S  71- 
2  11992).  Coniflraoce  RaconuD^DtUboD  87-7.  "A 
r<Mw  Rol«  (or  Ihe  Sodal  S«curlry  App«iJ>  Council." 
1  CFV  MS  S7-7  (1992).  Caalmmtce 
Racomxnftodauoo  69-6.  ~Ag«DC7  PrscticM  «ad 
PTTKsduTM  lot  Um  i'wl«»ing  and  Pubbc  AvtiUbibty 
of  Adiudicatory  Dkisiods."  1  CTR  lOS.89-6  (1992); 


Coof«r«ics  R«ccmin«od«tioD  92-2.  "Agency  Policy 
Sulemenu."  S7  FK  WlOl.  30109  (1992).  to  b4 
csdiBad  al  1  (7K  MS.92-2. 

'  Fuodj  m«y  Im  tnod  (or  •  broed  vanaty  of 
prognjnj  utd  Mrvlcas  mlalad  lo  guvanila  |utuca 
and  the  creatmaDt  and  prevaotloo  of  tuvanila 
daluM^uaacy  Stale  part>opabaD  In  the  fonnul* 
gnnl  program  tj  imctjy  voluotary.  whth  Btala 
funding  )«vab  datannined  on  the  baau  of  relabve 
population  under  a^  16. 

'The  thraa  tutiatantive  maodaiea  ar«  u  (oDowi. 

1   luvenilas  who  aja  accused  or  coovicted  of 
staTui  oflenaaa  (conduct  not  conaiderad  criminal  i( 
committed  by  an  adult,  tuch  aA  running  away  or 
ITuancy)  and  nooofTeoden  Itucb  as  abuiad. 
dapendenL  or  neglected  children)  must  not  be 
placad  in  Mcure  detention  or  lociire  comctiocal 
ladliDas. 

2.  fuvenilos  who  are  accused  o>  adiudicatad  ol 
deLoquency  or  autus  oOensee  must  not  have 
regular  contact  woth  Incarcerated  edults  where  both 
juve-iilea  and  adults  tn  confined  in  the  aaijie 
Instllv  rioa. 

3.  No  uvaoile  may  be  detained  or  ctinfioed  in  any 
adult  fail  or  lockup. 


regulatory  and  giant  prognme— have 
b«wn  adopted  by  either  Congress  or  the 
agency  over  the  yeers. 

The  Conference,  In  lesponae  to  a 
request  from  OjjDP.  studied  OJjI»>'s 
administretioo  of  the  fonnuls  grant 
program.  intJuding  its  e£Farts  to  monitor 
and  assist  state  cxmipliance  with  the 
statutory  mandates  and  re(]uinment£. 
As  part  of  this  study,  the  Conference 
examined  issues  of  communication  and 
consultation  with  ststes.  coordination 
and  collaboration  at  various  levels  of 
government,  consistency  and  clarity  of 
policy  elaboration.  stsfBng,  and 
training. 

Recommendation 

I.  Policymaking 

(a)  The  Department  of  justice  should 
ensure  that  overall  policy,  priorities, 
and  objectives  for  all  Federal  juvenile 
delinquency  programs  and  activities  are 
coordinated  so  that  related  activities 
and  programs  advance  efTorts  by  OjjDP 
and  the  states  to  achieve  and  maintain 
comphance  with  the  substantive 
mandates  of  the  jTDP  Act 

(b)  OJJDP  should  (1)  create,  and 
ensure  adherence  to,  internal  operating 
guidehnes  and  (2)  assign  formula  grant 
staff  responsibilities,  so  that  important 
issues  of  policy  or  interpretation  are 
identified  and  dealt  with  promptly. 
Once  such  an  issue  has  been  finally 
resolvefl.  the  Office's  policy  or 
interpretation  should  be  made  available 
promptly  by  appropriate  means — 
whether  the  Federal  Register  or 
otherwise — to  all  state  juvenile  justice 
specialists,^  the  National  Coalition  of 
State  Juvenile  justice  Advisory  Groups.* 
and  other  groups  and  entities,  that  may 
have  a  substantial  interest  In  the  policy 
or  interpretation. 

|c)  In  all  instances  where  issues  of 
policy  or  internretation  may 
substantially  aiTect  interested  persons  or 
organizations  or  the  interests  of  one  or 
more  states,  the  Office  should  engage  in 
pre-decisional  consultation  with  the 
affected  persons  or  entities.  OjjDP,  in 
selecting  a  mode  of  consultation,  should 
take  into  account  the  scope  and  impact 
of  the  policy  or  interpretation  and  other 
matters  relevant  to  effective 
communication  of  views  and  efficient 
decisionmaking. 

Id)  The  Office  should  ensure  that  the 
reasons  underlying  its  poUcies  and 


*  Slate  luvenile  (utuce  ipeoalista  serve  as  the 
slates'  primary  staff  liaison  with  OTPP- 

*  rile  Coa)ittoo  consists  of  the  members  of  the 
state  advisory  groups  tiiat  are  appomted  by  the 
governors  of  all  stales  partidpeung  In  the  formula 
grant  ptograin  The  nCP  Ad  piovldea  (or  (tie 
Coaiibon  to  play  an  advisory  rale  In  Congr«as  and 
the  Admimstrator  of  OfJDP  on  piugraiu  oporatioas 
and  related  matters 
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docuoienU  mnnonriai  Ifaan. 

(a)  TIM  Office  ifaouladeinlop 
•daqnaM  iaocaal  praoadiBei  to  eorae 
th«t  iniiiileni  i»r«o»  m«i1im*» 
iW|iiiiiMBili  epphoabl*  to  Um  fomuU 
graol  pra^misallardadto«nHtad 
otac  by  lb*  0]|DP  Mi 

Z.O)IDPSuSa( 

<>)  Tin  Office  should  <■■«•  a 
•ttamey  eaiyrl  piimenly  <d  edriaag 
OIIDP  sUle  reinaMDteti'vw.*  the  SKAO 
Diractat.  end  C^fOP't  Axtmuustntor 
conceming  geaenl  legal  issue*  eiaaiiig 
io  ODDP's  grant  administiatian. 

(b)  The  Office  should  leke  steps  to 
ensun  that  the  evaluatian  of  iiaeiilwing 
dais  and  other  iniannettoa  nleeantto 
detennining  compUance  and  waiver  of 
grant  taimiaatiaa  is  even-handed  and 
talces  into  &ili  acoouni  OftioT  aolicios 
end  intefprelation*.  In  so  plains,  the 
Office  should  consider  laeclablishiag 
the  posltiii  of  "mooitonog 
coordinator." 

(c)  The  Office  ahould  refrain  frwo^ 
frequently  shifting  (he  stale  esigui^nts 
of  the  OJIOP  suu  repreaanlatiHes  Ihif ' 
the  value  of  funiUarity -with  state 
programs  if  lost. 

3.  BadqpvaBd  «Bd  TraiaiBg  of  OBDP 
and  Slel<Joc— la  Great  Fsiauiiinl 

(alTha  Office  tihould  eccord  due 
weight  to  prior  general  training  or 
experience  in  the  area  of  luvenile  )ustice 
and  grants  manansBeDt  in  ^*«**"ff 
applicants  for  die  position  of  stale 
representative. 

tb)  T^  Office  should  train  both  new 
and  experienced  Mete  rapiesentatives  to 
ensure  Ihaf  tha^: 

(i)  Are  fully  mfoimad  writh  regard  (o 
their  roles  and  responsibilities: 

(ii)  Have  edequete  knowledge 
regarding  the  Office's  procedures  end 
practice*  for  The  conduct  of  their  work; 

<iii)  Heve  a  firm  working  knowledga 
of  the  leleiBiil  itala  and  Federal 
ststuies.  ragnltlons,  and  guidelines 
applicable  to  the  fdrmula  giant  pragnm: 
and 

(iv)  Are  kept  eppriaed  of  recant 
derelopments  fan  niovant  Office  policy 
and  ir.  the  area  of  (uvmile  justice 
generally  that  may  affect  their  wtirk  as 
s'.3ie  npresenlatives. 

(cl  Tee  Office  should  ensure  that 
sdaquste  training  is  provided  to  states' 
juvenile  justice  specialists  for  their  role 
in  the  implamsDlatioo  of  the  formula 
grant  program.  Tbit  should  include 


regulariy  adteduled  training  programs 
for  new  ^  experieiiced  Mate  ^fvenile 
justice  apeoielists.  The  pragrams  afaonid 
Ii)  be  timed  so  that  necessary  training  is 
previded  eooo  after  new  ipedaHsts  take 
their  positions,  and  (n)  make  ran  tiial 
training  maleiials  are  updated 
expeditionsiy  to  reflect  new 
developmenttin  Office  policy  and 
iniaqxalatioa.  Jiiieiiile  juatica  ganemliy. 
end  state  fwnyhanne^flana. 

4.  InformetisB  TUaseminatioB  lo  Stalee 
M  As  part  of  its  research  aad  prtigram 

development  functions,  the  Office 
shooM  ceUect  intnnnetinn  that  may  be 
helpful  to  theetates  in  oomplyiaB  with 
the  statutory  ouadatar.  the  Office 
■K<\iiiit  didaaiaete  'i^^  Infrinnetioo  io 
stele  juvenile  fiutioe  apedelists  in  e 
timelybsfaiao  and  aooeasible  toimeC 

(b)  The  Office  ahould  g eels 
piDoadure*  to  ensure  that  slalas  will  he 
Ui  fully  consulted  in  a  timely  menner 
regarding  applicetions  ibr  special 
amphasis  grants  a  warded  to  fui^ecU  in 
their  respective  jurisdirtions  and  (ii) 
regularly  inionnad  about  the  propees, 
iwults.  and  lessons  of  those  proteds. 

(c)  The  Office  shonld  advise  Jl  states 
in  a  timely  f^f^*****  concemii^ 
promising  approadias  to  achieving  and 
maintaining  compliance  vrith  the 
substantive  mendales  of  the  iJHP  Act. 

Id)  The  Office  should  ansura  that 
statsHsubmittad  monitoring  data  and 
other  Infannatioa  by  %>faioa  it 
determines  oooplianca  and  teaivar  are 
widely  available  both  to  the  states  and 
the  public  asnarellT. 

lei  A  study  should  be  undaitakaa  to 
determine  whether  leatruauiiag  ot,  or 
improviiu  comnuinicatiaas  between, 
the  four  <uvi«ions  that  have 
responsibilitias  for  astablidiiag  juvantle 
delinquency  end  prevention  programs, 
evslualing  ellective  strategies,  frialaring 
promising  approaches,  and 
disseminating  informatioo  would  help 
the  Office  echieve  its  goab. 

5.  EnCMcamaat  ead  Aitmiaistralioa 
ToaohaBce  edminisfratioa  of  the 

program.  Congnss  should  lepeel  the 
«"'""e  provision  of  the  JJDP  Act  Ihet 
authociaas  tMiwsr  of  the  requiremeaS 
thet  states  submit  annual  moDiloring 
reports  to  OnDP  «  should  also  lalain 
the  current  requirement  that  the  Office 
pahodicaQy  audit  state  nooitoring 
systems  to  ensure  their  relisbilily. 


(CERCLA).'  oommonlj  letaiied  to  at 
Superfund.  the  nation  has  begun 
focusing  Its  attention  on  the  cleanup  of 
hazardous  waste  Aes.  The  task  is  a 
daunting  tme.  Tliere  currently  are 
apuiuxiuietely  1  WO  sites  on  the 
National  Prioritias  List  {NPL).  the  list  of 
most  hazardotis  sites,  and  It  is  Ukaly 
that  many  more  will  be  added  to  this  list 
in  the  coming  ileoedes.  The  average 
deenup  coat  «t  aacfa  of  these  sites  is 
ebout  SZ5  nll&on.  The  aggregate  cost  of 
remedying  the  hazardous  waste  problem 
hM  been  pieced  at  several  hundred 
billion  deUara. 

loiat  end  aevenl  liebiUty  for  these 
cleanup  ooats  has  bean  impoeed  on  a 
vary  broad  aal  of  poitiea— practicelly 
any  party  that  tiad  any  connection  with 
harardous  subetanoe*  pieced  at  a  site  in 
nead  of  a  deemip.  as  well  as  ownen 
and  opaiaionof  oontaminatad  facilities 
Potentially  responsible  parties,  known 
as  PKI^  at  typical  Superfund  sites 
include  aot  only  Urge  industrial  firms, 
but  an  amy  of  small  entities.  Under  the 
governing  contribution  rule, 
responsibility  does  not  depend  on  the 
size  of  the  finn.  but  rather  depends 
gsoatally  oo  the  firm's  hazardous  waste 
coDtribalion  et  the  site.  Some  intPs 
tharafore  bear  a  iaige  share  of  the 
liability  at  a  oiu  heceuae  they  generated 
e  leiga  piupuition  of  the  hazardous 
snbatanras  Other  FRPs.  which 
genenaad  a  lolativaly  small  proportion, 
may  be  laapcnsihla  for  only  e  ttw 
tfaousaad  ntrHsr*  in  cleanup  costs.  Tbe 
process  for  appcrtoning  the  deeniip 
costs  at  a  sits  gives  liaa  to  substantial 
trantartina  coals,  priactpally  legal  less 
and  t*''*!**'-^!  «M>«itttiiig  coals.  Psrties 
that  an  respoosihis  far  only  a  small 
shaie  of  tfaa  rleaniir  costs  might  have  to 
disburss  severel  times  this  emount  in 
tiansactioo  costs. 

Congress  expressed  concern  about 
tfaissltuatiao  io  l«a6  when  U 
leaiilliiwiiail  the prtigiam  and 
substantially  amandad  the  stetute.  The 
Superfimd  Amaadmeats  and 
Reaalhorizatiaa  Act  of  1S86  (SARA).' 
included  provisions  designed  to  make  it 
easier  lor  such  "de  minimis  parties"  to 
enter  into  eerly  settlements  with  EPA. 
thereby  limiting  their  transection  costs. 

SARA  sat  foiUi  e  iar-raaching  sdwme 
for  imposing  liebility  for  tbe  cleenup  of 
hazaroous  waste  sites.  Tbe  liebility 
provisions  t»  triggered  by  the  release  or 
threet  of  releaie  of  hazardous  substances 
into  the  environment.  For  each  site,  the 


tupertund  (IWcemmendetlen  No.  W-t). 

In  the  last  decade,  following  the 
passage  in  1980  of  the  Cooprabansive 
Enviroameolol  Raspooss. 
Compensation,  and  Liability  Act 


•r^  I.  Mo  ss-9ia.e4Sui  irsTliieoi 
IcsdifM  m  Mwitiil  m  u  U.SC  (tftoi-esrsi 
•r«b.  t.  No.  *»-«ei.  ISO  sw.  isii  iisesima 
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statute  establishes  four  categories  of 
liable  parties.  The  generetors  of  the 
hazardous  substances  present  at  the  cite, 
the  transporters  of  these  subetaDoes  to 
the  site,  the  curreiit  owner  of  the  site, 
and  prior  owners  during  whose  peiiod 
of  ownership  there  was  disposal  of 
hazardous  substances  at  the  site.'  These 
parties  are  Liable  for  the  costs  of  cleanup 
of  the  site,  as  well  as  for  damage  to 
Dstural  resources  under  the  control  of 
the  Federal  or  stale  governments,  or 
Indian  tribes.* 

The  language  of  the  statute  has  the 
effect  of  imposing  a  nria  liability  nther 
than  a  negligence  itandard.  Moreover, 
current  law  holds  parties  jointly  and 
severally  liable  if  liie  hano  at  the  site  is 
indivisible  Under  the  statute.  PRFs  held 
■ointly  and  severally  bable  can  seek 
contribution  from  other  PRPs  The 
existence  of  joint  and  several  liability  is 
significant  in  the  Superfujid  context 
because,  given  the  signiGcant  periods  of 
time — often  several  decades — between 
the  disposal  of  hazardous  substances 
and  the  cleanup,  it  is  particularU, likely 
that  some  liable  parties  will  oo^be 
found,  or  will  be  insolvent  Th«^ 
remaining  PRPs  will  then  have  l<j'bear 
a  disproportionate  share  of  the  costs. 

The  statute  provides  a  limited  set  of 
defenses  Generally,  a  party  can  escape 
liability  only  if  it  can  show  by  a 
prepCnderano^of  the  evidence  that  the 
release  or  threat  of  release  was  caused 
solely  by  an  act  of  God,  an  act  of  war, 
an  aa  or  omission  of  a  third  party,  or 
a  combination  of  these  causes  Only  the 
third-party  defense  has  been  of  practical 
significance.  In  addition  to  showing 
causation  by  a  third  party,  a  PRP 
seeking  to  escape  liability  must  show 
that  (i|  it  look  due  care  with  respect  to 
the  hazardous  substances,  (ii)  it  took 
precautions  against  foreseeable  acts  or 
omissions  of  the  third  party,  and  (iii) 
such  acts  or  omissions  did  not  occur  in 
connection  with  a  contractual 
relaUonship  with  the  PRP.  So.  for 
example,  a  generator  cannot  escape 
liability  simply  by  showing  that  tbe 
problem  was  caused  by  the  transporter 
with  which  it  contracted  for  the 
disposal  of  the  wastes 

To  understand  the  context  for  de 
minimis  settlements,  it  is  important  to 
review  both  the  process  of  cleanup  of 
hazardous  waste  sites  and  the  allocation 
of  responsibility  for  this  cleanup  among 


>  <2  U  S  C  9eO'la)  Uodai  a  hmimj  ■«<  of 
orcumsunc^  ■  pnor  owner  can  b*  liab!»  «vco  if 
th?:e  wu  DO  dispoaaj  dunaf  lu  peciod  of 
otamership  Liabilily  wii]  iludi  if  th«  pnof  owtmt 
had  actual  knowladg*  of  the  ralaasa  oi  thr*al«a*d 
relaasa  wtMn  It  Dwnad  tit*  propAtty.  and  tnna/an«d 
it  without  iLwIoting  tuch  koowladga  43  U.SC 
«M'135)(CI 

•4!  use  eeorii). (f)(1) 


EPA  and  the  FKPs  One  ol  the  most 
compeUing  reasons  for  offering  early 
settlements  to  parties  who  bear  only  a 
small  share  of  the  Uability  is  the  very 
long  time  (averaging  12  yearsi  that 
elapses  between  the  discovery  of  a  site 
ana  its  ultimate  cleanup  Setthng  with 
de  minimis  parties  relatively  early  in 
this  process  con  save  them  substantial 
legal  and  consulting  (ants. 

The  allocation  of  responsibility 
between  EPA  and  the  major  PRPs  at  a 
particular  site  is  also  of  cntical 
importance  Many  of  the  issues  raised 
by  a  de  minimis  settlement  concnm  its 
effect  on  subsequent  settlements 
pursuant  to  which  the  major  parties 
agree  to  undertake  the  cleanup  of  the 
site. 

The  early  stages  in  the  Superfund 
process  involve  the  screening  of  sites  to 
determine  which  pose  tbe  most  senous 
health  problems,  and  should  therefore 
become  the  focus  of  EPAs  anention 
The  later  stages  involve  the  cleanup  of 
these  sites  Obviously,  the  call  for  de 
miiumis  settlements  during  the  early 
stages  of  the  process  is  more  compelling 
because  the  process  is  a  slow  one. 

Congress  translated  these  concerns 
into  statutory  provisions  encouraging 
settlements  in  general  ^  and  de  minimis 
settlements  in  particular.'  With  regard 
to  de  minimis  settlements,  the  statute 
provides  that  "whenever  practicable 
and  in  the  public  interest,"  the 
Administrator  "shall  as  promptly  as 
possible  reacii  a  final  settlement  with  a 
potentially  responsible  party   *   '   *   if 
such  settlement  involves  only  a  minor 
portion  of  the  response  costs  at  the 
facility. "  In  addition,  to  quaUfy  for  de 
miiumis  status,  generators  and 
transporters  must  show  that  the  amount 
and  tile  effect  of  their  hazardous  waste 
contribution  are  both  minima]  in 
comparison  to  other  hazardous 
substances  at  the  facility. 

Lando%vners  constitute  a  unique  class 
of  PRPs.  They  may  invoke  an  "innocent 
landowmer"  third-party  defense  to 
escape  liabiUty  if  they  can  eslabhsh  that 
they  |i|  "did  not  condua  or  permit  the 
generation,  transportation,  storage, 
treatment,  or  disposal  of  any  hazardous 
substance  at  the  facihty."  (li)  "did  not 
contribute  to  tbe  release  or  threat  of 
release  of  a  hazardous  substance  at  the 
facility  through  any  act  or  omission," 
and  (ill)  purchased  the  property  without 
"actual  or  constructive  knowledge  that 
the  property  was  used  for  the 
generaUon.  transportation,  storage, 
treatment,  or  disposal  of  any  hazardous 
substances."  If  they  elect,  instead  of 
pursuing  this  defense,  to  limit  their 
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liability  by  a  setUemaot.  they  may  do  so 
Since  such  eettlementj  ore  Altered  into 
under  the  statutory  provisiaos 
apphcable  to  do  nunimis  settlements, 
these  landowners  ore  customarily 
referred  to  as  "de  minimis  landowner" 
PRPs. 

This  recommendatioD  identiGas 
several  procedural  steps  that  can  be 
taken  by  the  Environmental  Protection 
Agency  to  im^Aove  the  functiooiirg  of 
the  de  minimis  settlement  program. 

As  a  general  principle,  EPA  should 
establish  procedures  and  incentives  to 
negotiate  de  minimis  settlements  as  a 
standard  practice  at  all  multi-party 
Superfund  sites  involving  de  minimis 
parties.  Tbe  Conference's  study 
indicates  that  the  vast  majority  of  de 
minimis  settlements  have  been  entered 
relatively  late  in  the  process,  and  that 
tbe  majority  of  the  regional  offices  have 
shown  little  interest  in  undertaking 
earlier  settlements  They  frec^ently 
have  favored  resolving  the  liability  of  de 
minimis  parties  as  part  of  global 
settlements  pursuant  to  which  the  major 
parties  undertake  cleanups  by  requiring 
de  minimis  perties  to  negotiate  directly 
with  the  ma)or  parties  to  determine  their 
contribution  to  the  cleanup  fxst. 
Paragraph  1  expresses  the  Conference's 
belief  that  transaction  costs  can  be 
reduced  significantly  by  settling  with  de 
minimis  parties  rather  than  seeking  de 
minimis  settlements  as  pert  of  a  global 
settlement 

The  predominant  approach  to  de 
minimis  settlements  taken  by  EPA 
regional  offices  has  been  to  wait  for 
groups  of  de  minimis  parties  to  form 
and  take  the  first  step  in  proposing 
settlements.  However,  the  formation  of 
such  groups  requires  the  expenditure  of 
transection  costs  by  private  parties  and 
can  take  considerable  lime,  and  such 
group  might  not  represent  the  smaller 
de  minimis  parties  that  have  tlie  greatest 
interest  in  settlement  Paragraph  2 
recommends  that  EPA's  regional  offices 
take  a  more  active  role  in  seeking  such 
settlements  The  Conference  also 
recognizes,  however,  that  reasonable 
limitations  on  the  negotiation  process 
may  be  appropriate  to  avoid  unduly 
protracted  negotiations. 

The  study  found  significant 
differences  in  the  approaches  of  the 
regional  offices,  and  even  across  sites  in 
the  same  region,  due  to  the  lack  of 
concrete  guidance  on  several  important 
issues.  Perhaps  the  most  significant 
example  is  llie  variation  in  the 
volumetric  determinant  used  to 
determine  de  minimis  status  This  lack 
of  uniformity  increases  the  incentives 
for  parties  to  protest  the  terms  of 
individual  settlements,  and  increases 
the  probability  that  such  settlements 
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I  Vol.  57.  Na  2S0  /  TtaanUy. 


29.  1M2  /  Rul«s  md  lUgulaBoM 


could  ba  nooMi&Ihr  cbalkBfKl  in 
court.  Puivaph  Xa)  addnMi  this 


Pnyaph  3(b)  wcnpiln*  that,  wfailo 
Luiiil  policy  milrmiwi  wi  iW  minlmii 
laadownar  aattlwnwiti  caotamplata 
■oma  paymant  tbn  do  not  ipKify 
aUbar  BOW  to  coaputa  thU  paymMt  or 
Iti  laiatiaaihip  to  actimalaa  CO 
daanup.  Such  guidaHna»afa  i 
bacauaa  tba  cumot  "innocMit 
landotrnar"  guidanoa  doaa  not  motrida 
any  awlrtaiy  to  tfaa  lagiaaal  offioaa  In 
datannlnlnganappropdalaaattlamant 
figuia  forauch  landowriMn. 

Cumntly,  aaWlamant  documaoU  aia 

maUng  it  difficult  to datarSnaboth  tha 
aadaot  to  trfaieh  da  mtnlmla  aattlamaaU 
ara  uaad  and  tha  oontaot  of  tha 
aattkoMaU  nachad.  Aaaujaooa  thai 
aimilarly  altuatad  naitla>  an  traaiad 
aimilaily  raqnlraa  knowlwlg*  of  what 
actual  pracUoa  hat  baan,  and  any  afforts 
to  itandanlita  tha  practica  would 
banaBt  faom  kncwladga  of  (ha  variants 
alfaady  amployad.  Paragraph  3(c)  ukm 
craaHen  of  a  oaotnl  rapotitory  of  tifch 
documant*  to  addrat*  this  naad.       -  . 

Tha  aiplanation  givan  most  i 

fraquantly  by  (ha  ragional  offices  as  to 
the  impraaicalily  of  early  de  miniinis 
•attlamenu  is  the  lack  of  sufficiently 
raliable  information  on  cleanup  costs. 
EPA's  fa£ent  euidabce  document  has 
attempted  to  deal  with  this  question  on 
a  ragional  level.  Paragraph  4(a)  sugeetts 
that  this  task  Is  batter  accompUshad  on 
the  national  leveL  In  general,  thera  is  no 
reason  for  a  regional  offica  to  confine 
itself  (o  its  own  sites  in  determining  the 
costs  of  similar  cleanups,  as  the 
inventory  of  comparable  sites  that  have 
progressed  sufficiently  in  the  cleanup 
process  may  be  aroall  or  nonexistent. 
Funbermore.  thera  is  no  central 
repository  for  de  minimis  settlement 
documents,  which  might  contain 
relevant  data,  and  no  EPA  database 
contains  their  full  terms.  While  this 
information  can  generally  be  obtained 
from  the  individual  regional  offices,  this 
process  is  cumbersome  and  time- 
consuming. 

An  element  over  which  there  is 
substanlial  conflict  among  EPA  and  the 
de  minimis  and  major  parties  is  the 
premium  to  be  charged  in  exchange  for 
a  waiver  of  any  cosx  overrun  and  the 
risk  that  future  events  may  trigger  the 
possibility  of  further  action  by  EPA 
against  a  party  that  has  already  settled 
("reopeners").  The  study  found  wide 
variation,  ranging  from  approximately 
S0%  to  250%,  not  laadily  explained 
merely  by  the  different  stages  at  which 
the  settlements  were  entered.  Moreover, 
there  does  not  appear  to  be  a 
standardized  method  for  calculating 


pmdumk.  Pmpapk  iALUb* 
|i«iagi«|ih  3(a).  liHandad  to  nduoa  tha 
potantial  ior  cooBict  by  aUDdaidizing 
thaapprasch. 

In  aananl.  aariiv  aankaaBla  will  ba 
baaad  on  laaa  aocBtala  artfaBataa  of 
uhimala  daanup  coala  than  aattlamaot 
laacfaad  at  ktar  al^aa  of  tta  pfooaaa. 

raianrafli  l(rl  iii|martaHia1  iiTt* 

at  tha  time  tfaay  araiaa^ad.  ahould 
reptaaant  a  fair  allooaliaB  of  axpadad 


Tha  Mudy  bund  came  avidenca  of 
confudan  as  to  whether  EPA  cari  aatnp 
an  account  to  fT««»«w^  e  cleanup  in  caaas 
in  tahich  it  will  not  parfann  tha  cleanup 
ilaalf  and  naBOtiatians  «rith  tha  mai« 
parties  an  not  auffidantly  advancad.  In 
thasa  caaaa.  the  funds  era  generally 
placad  in  the  Suparfund  and  are  not 
made  evailable  to  finance  a  later 
cleanup  by  the  nutor  parties.  These 
parties,  understandably,  obiact  to  this 
outcome,  and  tha  resulting  friction  is 
one  of  the  reasons  why  several  of  tha 
regional  offices  favor  global  sattlemanta. 
F>angnph  5  suggeaU  that  B>A 
heedquarters  seek  mechanisms  to 
provide  that  an  appropriate  portion  of 
(be  proceeds  fitim  de  minimis 
settlements  benefit  the  parties  that  lake 
responsibility  for  the  cleanup. 
Appropriate  benefits  might  include 
amounts  paid  for  future  cleanup  costs 
and  premiimi  payments. 

Recammendatioa 

1.  Q*A  should  make  further  efforts  to 
establish  procedures  and  incentives  to 
negotiate  de  minimis  settlements  as  a 
standard  practica  at  all  multi-party 
Superfund  sites  involving  de  minimis 
parties.  Q>A  should  not  rely  on  global 
settlements  as  the  preferred  mechanism 
for  resolving  the  liability  of  de  minimis 
parties. 

2.  EPA's  regional  offices  should 
actively  seek  de  minimis  settlements  by 
informing  potentially  responsible 
parties  (PRPs)  of  their  potential 
eligibility  and  circulating  a  draft 
settlement  agreement  as  soon  as  the 
required  statutory  findings  can  be 
made.'  These  steps  should  be  taken  as 
soon  as  is  pncti(^la,  but  in  any  event 
no  later  than  the  time  EP.^  completes 
the  "waste-in  list,"  which  identifies  the 
'.ype  and  quantity  of  waste  contributed 
to  e  site  by  each  PRP.  In  undertaking 
settlement  negotiations  with  de  minimis 
parties,  EPA  regional  office  should  be 
permitted  to  impose  reasonable 
limitations  on  the  negotiation  process 

3.  EPA  haadouartars  should: 

(a)  Make  furtner  efforts  to  standardize 
the  general  terms  of  de  minimis 
settlements  and  should  establish  a 
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pnoaduia  to  datanniaa  aila^padOc 
latma. 

(b)  Ptovida  guidalinaa  far  ^ 

dalannination  of  appnpriala  paymanU 
and  terms  in  da  miiilmla  landowner 
lettlamenti.  and 

(c)  Create  and  —*'•'"'"  a  centra) 
rapository  of  da  minlmlt  aattlamant 
documents,  readily  acoaaaibia  to  tha 
public 

4.  To  bdliuta  da  minimia 
sattlemanta.  EPA  baadquartan  should: 

(a)  Eslabiiah  a  databaaa  and 
methodology  to  aaaiat  and  guide  the 
regional  officaa  in  eatimating  site  . 
cleanup  coats. 

(b)  Eatabliah  prindplaa  far 
datarmining  premiiuna  (additional  faes 
charged  to  aattling  paitiaa  in  exchaaga 
far  immimity  againat  reopaolng  of  their 
caaas)  applicabbat difhiant  stages  in 
the  process,  and 

(c)  Intake  dear  that  regional  offices 
should  aeek  aettlements  that,  at  tha  time 
of  settlement  repreaant  a  fair  allocation 
of  expected  bunieiu. 

5.  To  enhance  the  acceptability  of  da 
minimis  settlements,  EPA  headquarters 
should,  to  the  extent  permitted  by  law, 
establish  mechanisms  to  ensure  that  the 
parties  that  take  responaibility  for  the 
deanup  receive  appropriate  benefits 
from  the  proceeds  of  de  minimia 
settlements. 

3.  The  editorial  note  preceding 
Conference  recommen nations  is  revised 
to  read  as  follows: 

NotK  For  an  (xplanation  of  the  pubUcaUon 
policy  regarding  thssa  recommeDdatiaiis,  sea 
S  304.2(a)  of  this  clitpter.  Copies  of  th«  texu 
o(  Racsmmandatioiis  no)  publisfaed  in  pari 
30S  may  be  obtained  frao  Ilia  Ofiica  o<  (ha 
Ouinnan,  Administntlve  Confoenca  of  (be 
Unitad  Sutet,  2120  L  Street.  NW.,  tuita  SOO, 
Washington,  DC  20037;  lelephooe:  (202)  254- 
7020. 

4.  Part  305  is  amended  by  removing 
the  texts  (but  not  the  titles  or  Federal 
Register  dutioiu)  of  the  following 
sections  and,  in  some  cases,  inserting 
explanatory  notes: 

f30S.7»-4    Appropriate  Raeaidlona  en 
Participation  by  a  Former  Agency  Offlcla)  m 
Mattara  Involving  tha  Agency 
(Racomniendation  No.  79-7>. 

Male:  This  recaaucesdatioo  has  becon.* 
moot  as  a  mull  of  tha  EUiics  Rafonn  Act  oi 
19»9.  Pub.  L  101-1M,  103  SUI.  1716. 

i30S.S3-1    Tha  CaftWcatlen  Requvament 
In  tha  Contract  DIapulaa  Act 
(Racommandatlon  No.  t^-l). 

Nala:  Congress  comclad  tha  pcoblam 
identinad  by  IhU  racoaunandatton  In  Iha 
Court  of  FadenI  Oainu  Technical  and 
Procadural  Impforanant  Act  of  1M2.  Pub.  L 
102-572,  Title  IX 
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APPENDIX  D 


February  1993 

SUMMARY  STATUS  -  IMPLEMENTATION  OF  ACUS  RECOMMENDATIONS 

1968-1993 


•  68-1  Adequate  Hearing  Facilities 

Substantially  implemented.  Call  for  inventory  of  federal  hearing  facilities  has  been  fully 
implemented  by  ACUS  with  its  Direaory  of  Administrative  Hearing  Facilities.  GSA  has  not 
iiiq>lemented  call  for  centralized  scheduling  focilities  for  multi-agency  hearing  sites. 

—  68-2  U.S.  Govemment  Organization  Manual 

Fully  implemented.  Call  to  rewrite  the  Manual  to  describe  better  agencies'  programs  and 
functions  has  been  implemented  across-the-board,  as  has  reconunendation  to  clarify  the  Manual  and 
include  contacts  for  further  information. 

.   68-3  Parallel  Table  of  Statutory  Authority  and  Rules 

Fully  implemented  by  the  Office  of  the  Federal  Register  and  agencies,  leading  to  improved 
accuracy  of  CFR. 

•  68-4  Consumer  Bulletin 

Fully  implemented.  Executive  Office  of  the  President  responded  to  68-4  by  initiating  publication 
of  a  bi-weekly  Consumer  News  and  Consumer  Register.  Publication  was  subsequently  transferred  to 
HHS,  and  Office  of  Consumer  Affairs  was  established  in  the  White  House. 

—  68-5  Representation  of  the  Poor  in  Agency  Rulemaking 

Partially  implememed.  FTC,  FERC,  SB  A  and  USPS  responded  to  68-5  by  making  special, 
continuing  efforts  to  provide  better  notice  to  poor  persons  of  rulemakings  affecting  them.  Legislative 
portions  not  implemented. 

—  68-6  Delegation  of  Final  Dedsional  Authority 

Substantially  implemented.  Call  for  establishing  appeals  boards  or  according  increased  finality  to 
hearing  examiners'  decisions  was  substantially  implemented  by  nearly  all  agencies  conducting 
significant  numbers  of  formal  adjudications.  In  1990,  the  Office  of  the  Chairman  commented  on  a 
FCC  proposed  to  revise  its  review  procedure. 

•  68-7  Eliminating  Jurisdictional  Amount  Requirement 

Fully  implemented.  ACUS'  call  to  amend  28  U.S.C.  §  1331(a)  was  fiilly  implemented  in  1976  by 
Pub.  L.  No.  94-574  which  eliminated  minimum  amount  for  suits  against  the  U.S. 

.   68-8  Review  oflCC  Orders 

Fully  implemented.  Fully  implemented  by  enactment  in  1975  of  Pub.  L.  No.  93-584,  eliminating 
three-judge  court  in  cases  involving  ICC  orders. 
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•   69-1  Reform  of  Sovereign  Immunity  Doctrine 

Fully  Implemented  by  Congress  in  1976  (Pub.  L.  No.  94-574)  which  amended  S  U.S.C.  §S  702 
and  703  to  eliminate  this,  and  other,  longstanding  technical  barriers,  after  ACUS  helped  persuade  the 
Dq>aitment  of  Justice  to  end  its  opposition. 

.   69-2  Enforcement  of  NLRB  Orders 

Not  implemented,  though  bills  that  would  have  been  regularly  introduced  in  Congress  to  make 
NLRB  orders  enforceable  automatically  unless  challenged  in  court,  like  the  orders  of  other  major 
agencies.  Have  brought  Ais  to  attention  of  GAO  team  studying  NLRB. 

-  69-3  Publishing  a  Guide  to  Federal  Reporting  Requirements 

Not  implemented. 

-  69-4  Subject  Indexes  to  the  Code  of  Federal  Regulations 

Partially  implemented.  The  Office  of  the  Federal  Register  has  taken  a  major  role  in  responding  to 
the  recommendation,  and  has  prepared  subject  indexes  and  a  thesaurus  of  indexing  terms. 

-  69-5  Elimination  of  Duplicative  Hearings  in  FAA  Safety  Decertincation  Cases 

Fully  implemented  by  FAA  in  May  1970  when  it  adopted  new  regulations  eliminating  its  formal 
hearing  procedures.  Decertification  hearings  are  now  held  only  before  the  NTSB,  as  reconunended. 

.    69-6    Compilation  of  Statistics  on  Administrative  Proceedings  by  Federal  Departments  and 
Agendes 

Partially  implemented.  The  Administrative  Conference  implemented  69-6's  call  for  compilation 
of  better  statistics  on  agency  adjudications  by  compiling  and  publishing  its  Uniform  Caseload 
Accounting  System  volumes  for  four  years  (1975-78).  The  effort  was  discontinued  in  1979  due  to 
inadequate  funds.  In  1990,  the  Conference  undertook  a  survey  of  agency  case  tracking  capabilities  to 
determine  die  feasibility  of  resuming  compilation  of  statistics.  It  was  concluded  that  additional 
resources  were  needed  to  resume  compilations.  The  Conference  continues  to  seek  audiorization  to 
resume  diis  activity. 

-  69-7  Consideration  of  Attcmativcs  for  Licensing  Procedures 

Partially  Im/Aaneiaed  by  agencies;  69-7  has  been  largely  mooted  by  subsecpient  events,  such  as 
enactment  of  NEPA.  which  go  much  fiutfaer  than  69-7  in  prescribing  consideration  of  alternatives. 

.  69-t  EUmination  of  Certain  Exemptions  fhira  the  APA  Rulemaking  Requirements 

Substantially  UnpUmented.  Almost  all  major  grantmaking  and  contracting  agencies  have  carried 
out  the  Conference's  call  to  waive  voluatarily  die  APA's  'proprietary*  ruienaking  exemption.  The 
'regulatory  refbim'  legistatton  of  the  eariy  I980's  would  have  implemented  69-8  in  full,  but  was  not 
enacted.  Recent  l^islation  (Pub.  L.  No.  100^87)  cited  ACUS  in  subjecting  Department  of  Veterans 
Atbin'  rales  to  APA  requirements. 
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—  69-9   Recruitment  and  Selection  of  Hearing  Examiners;  Continuing  Training  for  Government 

Attorneys  and  Hearing  Examiners;  Creation  of  a  Center  for  Continuing  Legal  Education 
in  Government 

Partially  implemented.  The  Civil  Service  Commission  responded  completely  to  69-9's  call  for 
revising  qualifications  for  the  post  of  hearing  examiner.  The  call  for  eliminating  veterans  preference 
for  hearing  examiners  was  not  implemented.  69-9's  call  for  increased  training  of  government  attorneys 
was  met  by  1974  creation  of  the  CSC's  Legal  Education  Institute,  now  part  of  Department  of  Justice. 

.   70-1  Parties  Defendant 

Fully  implemented  in  1976  by  Pub.  L.  No.  94-574  which  amended  5  U.S.C.  §  703. 

-  70-2  SEC  No-Action  Letters  Under  Section  4  of  the  Securities  Act  of  1933 

Fully  implemented.  The  SEC  responded  positively  to  all  parts  of  70-2;  included  were  new  SEC 
rules  affecting  use  of  no-action  letters  and  internal  directives  on  use  and  content  of  such  letters  and 
handling  requests  for  them. 

•  70-3  Summary  Decision  in  Agency  Adjudication 

Substantially  implemented.  Approximately  one  dozen  agencies  have  taken  steps  to  comply  with 
die  Conference's  call  for  the  use  of  summary  decisions,  many  of  them  by  adopting  in  almost  verbatim 
form  the  model  rule  developed  by  ACUS.  Only  two  agencies  are  in  nonconformity. 

•  70-4  Discovery  in  Agency  Ai^udication 

Substantially  implemented.  70-4's  call  for  minimum  standards  for  discovery  is  now  followed 
substantially  by  all  but  a  small  number  of  agencies. 

•  70-5  Practices  and  Procedures  Under  the  Renegotiation  Act  of  1951 

Fully  implemented.  This  call  for  greater  guidance  to  contractors  as  to  Board  interpretations  and 
for  improved  'proposed  opinions*  was  fully  implemented  by  the  Renegotiation  Board  prior  to  that 
body's  demise. 

•  71-1  Interloculory  Appeal  Procedures 

Fully  implemented.  This  recommendation,  calling  for  limits  on  interlocutory  rulings,  has  been 
substantially  complied  with  by  every  agency  except  one. 

.   71-2  Principles  and  Guidelines  for  Implementation  of  the  Freedom  of  Information  Act 

Fully  implemented.  Congress  implemented  nearly  all  of  the  Conference's  reconmiended 
improvements  to  the  FOIA  in  the  1974  FOIA  Amendments.  The  Conference  was  a  leading  force  in  the 
development  and  passage  of  this  legislation. 

•  71-3  Articulation  of  Agency  Policies 

Provides  general  guidance  to  agencies.  71-3  calls  on  agencies  to  articulate  and  make  known  to 
the  public  the  standards  that  will  guide  their  regulatory  decisions.  The  Conference  has  subsequently 
expanded  on  this  recommendation  in  a  number  of  more  specific  recommendations,  and  conducted  a 
major  follow-up  study  in  1983. 
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—   71-4  Minimum  Procedures  for  Agencies  Administering  Discretionary  Grant  Programs 

Partially  implemented.  Several  of  the  larger  grant-malcing  agencies  have  enthusiastically  carried 
out  71-4's  call  for  improved  public  notice  of  the  availability  of  grant  fiinds,  better  notification  to 
applicants,  and  avoidance  of  conflicts  of  interest  by  advisory  panels.  These  include  HHS,  Education, 
and  EPA.  The  Conference  has  a  new  study  under  way  of  peer  review  procedures  in  this  area. 

_    71-5  Procedure  of  the  Immigration  and  Naturalization  Service  in  Respect  to  Change-of-Status 
Applications 

Partially  implemented.  INS  responded  to  71-5  by  issuing  instructions  to  its  employees  giving 
greater  guidance  on  preparation  of  decisions,  increasing  access  to  operations  manuals  and  instructions, 
and  giving  greater  information  to  persons  with  cases  before  INS. 

_   71-6  Public  Participation  in  Administrative  Hearings 

Fully  implemented.  When  adopted  in  1971,  this  recommendation  was  at  the  vanguard  of  then- 
current  practice.  Subsequently,  71-6's  notions  have  been  fiilly  embraced  and  implemented  by 
Congress,  courts  and  virtually  all  agencies.  The  part  urging  availability  of  transcripts,  at  cost,  to 
parties  was  implemented  by  the  Federal  Advisory  Committee  Act  (§  1 1)  in  1972. 

•    71-7  Rulemaking  on  a  Record  by  the  Food  and  Drug  Administration 

Fully  implemented.  FDA  has  carried  out  all  parts  of  71-7  by  adopting  procedures  in  1975  that 
improve  its  hearing  process  and  enhance  citizen  participation. 

_   71-8  Modincation  and  Dissolution  of  Orders  and  Injunctions 

Substantially  implemented.  Nearly  all  regulatory  agencies  now  have  procedures  available  for 
modifying  obsolete  orders  or  injunctions  as  recommended. 

.    71-9  Enforcement  of  Standards  in  Federal  Grant-in-Aid  Programs 

Partially  implemented.  Most  of  this  recommendation's  major  provisions  would  have  been 
implemented  by  an  0MB  circular  that  was  drafted  in  1980  and  later  shelved  after  the  change  in 
Administration  in  1981.   Several  agencies  have  taken  71-9's  advice  on  their  own. 

_   72-1  Broadcast  of  Agency  Proceedings 

Partially  implemented.  72-1  calls  on  agencies  to  encourage  broadcast  coverage  of  proceedings 
having  a  broad  public  interest,  and  has  met  a  spotty  reception.  Several  agencies,  like  the  FCC  and 
CPSC,  have  largely  complied,  but  some  others  expressed  considerable  opposition. 

_    72-2  Conflict-of-interest  Problems  in  Dealing  with  Natural  Resources  of  Indian  Tribes 

Substantially  implememed.  Conflicts  of  interest  have  been  ameliorated  by  a  written  understanding 
between  Justice  and  Interior,  as  well  as  creation  of  an  Indian  Resources  Section  at  Justice. 

_    72-3  Procedures  for  the  United  States  Board  of  Parole 

Fully  implemented.  1976  legislation  implemented  72-3's  call  for  a  right  to  counsel  and  other 
improvements.  The  Parole  Commission  voluntarily  undertook  to  comply  with  nearly  all  other 
sections. 
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-  72-4  Suspension  and  Negotiation  of  Rate  Proposals  by  Federal  Regulatory  Agencies 

Substantially  implemented.  The  call  for  legislation  to  authorize  temporary  rate  increases  was 
implemented  for  the  FCC.  The  sections  calling  for  ratemaking  agencies  to  encourage  settlements  and 
make  other  improvements  were  complied  with  by  most  agencies. 

.    72-5  Procedures  for  the  Adoption  of  Rules  of  General  Applicability 

Partially  implemented.  This  recommendation  cautioning  against  imposition  of  complex,  "hybrid" 
rulemaking  procedures  has  been  followed  except  in  a  limited  number  of  statutes. 

-  72-ti  Civil  Money  Penalties  as  a  Sanction 

Substantially  implemented.  The  Conference's  encouragement  (in  72-6  and  79-3)  of  granting 
agencies'  authority  to  use  civil  money  penalty  power  has  had  a  major  impact  on  federal  administrative 
enforcement  policy.  Our  model  statute  has  served  as  a  basis  for  dozens  of  pieces  of  legislation,  and 
the  Conference  has  participated  in  the  development  of  these  kinds  of  legislation,  most  recently  the 
Program  Fraud  Civil  Remedies  Act,  Pub.  L.  No.  99-509,  100  Stat  1934  (1986),  and  the  Department  of 
Housing  and  Urban  Development  Reform  Act  of  1989,  Pub.  L.  No.  101-235,  103  Stat.  1987  (1989), 
Financial  Institutions  Reform  Recovery,  and  Enforcement  Act  of  1989,  Pub.  L.  No.  101-73,  103  Stat. 
183  (August  9,  1989),  the  Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990, 
Pub.  L.  No.  101-429,  104  Stat.  951  (1990). 

_    72-7   Pre-induction  Review  of  Selective  Service  Classincation  Orders  and  Related  Procedural 
Matters 

Afoot.  The  military  draft's  termination  in  1973  mooted  this  proposal. 

_   72-8  Adverse  Actions  Against  Federal  Employees 

Moot.  72-8's  call  for  regularizing  part  of  adverse  actions  was  partly  implemented  by  E.O.  11787 
in  1974  as  well  as  related  CSC  regulations.  Passage  of  Civil  Service  Reform  Act  in  1978  mooted  the 
recommendation. 

.    73-1   Adverse  Agency  Publicity 

Substantially  implemented.  Most  agencies  that  engage  in  publicity  as  a  regulatory  tool  have 
adopted  conforming  procedures  to  protect  against  unfair  publicity  that  could  harm  a  private  party. 

.   73-2  Labor  Certification  of  Immigrant  Aliens 

Substantially  implemented.  A  1974  field  memorandum  by  the  Department  of  Labor  fully 
implemented  almost  all  of  73-2,  thus  improving  the  fairness  of  the  process  for  issuing  labor  certificates 
to  aliens. 

-  73-3    Quality  Assurance  Systems  in  the  Adjudication  of  Claims  of  Entitlement  to  Benefits  or 

Compensation 

Partially  implemented.  HHS'  component  agencies  -  the  major  targets  of  73-3  -  have  taken 
significant  steps  to  carry  out  73-3. 
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_    73-4  Admiiiistration  of  the  Anti-Dumping  Law  by  the  Department  of  the  Treasury 

Substanticdly  implemented.  Treasury  agreed  to  carry  out  most  of  73-4's  provisions  calling  for 
increased  access  to  customs  representatives,  greater  disclosure,  and  written  fmdings.  1974  legislation 
carried  out  the  suggested  improvements  in  coordination  between  Customs  and  other  relevant  agencies. 
The  Conference  is  currently  studying  the  program  as  administered  by  the  Department  of  Commerce 
and  the  USITC. 

•     73-5     Elimination  of  the  "Military  or  Foreign  Affairs  Function"  Exemption  from  APA 
Rulemaking  Requironents 

Substantially  implemented.  Most  affected  agencies  have  issued  rules  or  given  notice  of  their  intent 
to  comply  with  73-1,  though  no  implementing  legislation  has  been  passed. 

.   73-<  Procedures  for  Resolution  of  Environmental  Issues  in  Licensing  Proceedings 

Substantially  implemented.  Five  of  the  six  affected  agencies  have  adopted  rules  to  meet  this 
recommendation  for  using  'generic*  proceedings  and  increasing  disclosures  of  basic  studies  and 
reports. 

.   74-1  Subpena  Power  in  Formal  Rulemaking  and  Formal  AtUudication 

Not  implemented.  Legislation  to  make  agency  subpenas  available  in  all  APA  adjudications  and  to 
classify  agency  power  to  delegate  the  issuance  of  subpenas  to  presiding  ofHcers  was  introduced  as  pan 
of  APA  reform  bill  in  1970's,  but  was  not  enacted. 

.   74-2  Procedures  for  Discretionary  Distribution  of  Federal  Assistance 

Partially  implemented.  Most  major  grantor  agencies  (e.g..  HHS,  EPA,  Education)  now  follow 
procedures  to  hear  complaints  and  take  specified  steps  to  ensure  the  most  effective  allocation  and  use 
of  grant  funds. 

.   74-3  Procedures  of  the  Department  of  the  Interior  with  Respect  to  Mining  Claims 
Partially  implemented  by  Interior. 

.   74-4  Preenforcement  Judicial  Review  of  Rules  of  General  Applicability 

Partially  implemented.  Congress  has  followed  the  Conference's  formulation  of  the  apt  standard  of 
review  in  numerous  statutes.  The  remainder  of  74-4,  addressed  to  the  courts,  has  been  cited  favorably 
by  several  court  opinions  that  have  looked  to  it  for  guidance. 

.   75-1  Licensing  Decisions  of  the  Federal  Banking  Agencies 

PartiaUy  implemented.  The  affected  agencies  have  fully  implemented  roost  significant  parts  of  75- 
1  (e.g.,  adoption  of  statements  on  chartering  policies,  explanations  of  charter  denials,  written 
opinions).  In  October  1990  the  Office  of  the  Comptroller  of  the  Currency  announced  that  it  would 
make  publicly  available  key  documents  in  Adjudications  from  1977  to  the  present  (Sec  entry  for  87- 
121. 
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—  75-2  AfTirmative  Action  for  Equal  Opportunity  in  Nonconstruction  Employment 

Labor  and  HHS  have  pattially  implemented  this  recommendation's  call  for  greater  use  of 
graduated  sanctions,  industry-specific  affirmative  action  formats,  and  improved  coordination  in 
administrative  matters. 

—  75-3  The  Choice  of  Forum  for  Judicial  Review  of  Administrative  Action 

Substantially  implemented.  Many  agency  and  Congressional  drafters  have  taken  into  account  75-3 
in  preparing  legislation,  although  a  thorough  study  of  its  impact  has  not  been  conducted.  The  s  "dy 
has  been  extraordinarily  influential  in  administrative  law  scholarship  and  practice.  Most  recently  cited 
by  Senator  Packwood  in  introducing  S.  1436,  101st  Congress,  concerning  appeals  of  certain  Forest 
Service  determinations. 

.     75-4    Procedures  to  Ensure  Compliance  by  Federal  Facilities  with  Environmental  Quality 
Standards 

Not  implemented.  This  topic  continues  to  be  very  controversial  today  due  to  EPA-DOD  disputes. 

—  75-5  Internal  Revenue  Service  Procedures:  The  Audit  and  Settlement  Processes 

Partially  implemented.  This  call  for  safeguards  to  avert  abuses  of  the  audit  process  was  accepted 
by  IRS  in  part. 

_    75-6  Internal  Revenue  Service  Procedures:  Collection  of  Delinquent  Taxes 

Substantially  implemented.  75-6  sought  to  curb  some  harsh  consequences  of  IRS  liens,  levies  and 
seizures.   Many  parts  were  fully  implemented  by  IRS  and  by  subsequent  legislation. 

—  75-7  Internal  Revenue  Service  Procedures:  Civil  Penalties 

Not  implemented.  IRS  has  refused  to  take  action  on  the  recommendation.  However,  in  the  101st 
Congress,  a  House  Ways  and  Means  Committee  Task  Force  has  reviewed  this  recommendation  in 
preparing  a  reform  package. 

—  75-8  Internal  Revenue  Service  Procedures:  Tax  Return  Confidentiality 

Substantially  implemented.  The  Tax  Reform  Act  of  1976  incorporated  most  major  parts  of  75-8 
on  protecting  confidentiality  of  returns. 

—  75-9  Internal  Revenue  Service  Procedures:  Taxpayer  Services  and  Complaints 

Substantially  implemented.  In  response  to  75-9,  IRS  instituted  a  number  of  initiatives  to  ensure 
effective  performance  of  taxpayer  services  and  complaint  handling. 

•  75-10  Internal  Revenue  Service  Procedures:  The  IRS  Summons  Power 

Substantially  implemented.  Save  for  the  portions  on  the  content  of  IRS  summons  forms,  IRS  and 
Congress  have  acted  to  implement  75-10. 

•  76-1   Exception  from  Mandatory  Retirement  for  Certain  Presidential  Appointees 

Moot.  Elimination  of  mandatory  retirement  by  age  discrimination  prohibitions  has  mooted  this 
recommendation. 
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-    76-2  Strengthening  the  Informational  and  Notice-Giving  Functions  of  the  "Federal  Register" 

Partially  implemented.  The  Office  of  the  Federal  Register  has  developed  rules  intended  to 
effectuate  much  of  76-2,  but  agencies  have  been  less  responsive  to  its  call  for  publishing  some 
interpretations  and  adjudicative  notices. 

.      76-3      Procedures   in   Addition   to   Notice  and   Opportunity   for   Comment   in   Informal 
Rulemaking 

Provides  general  guidance  for  agencies.  Recommendation  76-3,  even  if  fully  implemented,  leaves 
considerable  discretion  with  agencies  as  to  appropriate  rulemaking  procedures.  While  some  agencies 
have  had  reservations  about  76-3 's  encouragement  of  additional  procedures  in  certain  types  of 
rulemaking,  many  are  in  substantial  compliance.  A  thorough  study  would  be  needed  for  precise 
evaluation  of  implementation. 

_    76-4  Judicial  Review  Under  the  Clean  Air  Act  and  Federal  Water  Pollution  Control  Act 

Not  implemented.  Congress  has  not  taken  the  action  recommended  to  rationalize  the  judicial 
review  provisions  under  these  two  major  environmental  statutes. 

_    76-5  Interpretive  Rules  of  General  Applicability  and  Statements  of  General  Policy 

Provides  general  guidance  to  agencies.  We  have  invoked  76-5  frequently  in  offering  comments 
on  proposed  agency  actions,  and  they  have  generally  been  receptive. 

_    77-1   Legislative  Veto  of  Administrative  Regulations 

Moot.  Chadha  decision  by  Supreme  Court  outlawing  legislative  vetoes  has  rendered  77-1,  which 
cautioned  against  general  use  of  such  vetoes:  inoperative. 

_    77-2  Judicial  Review  of  Customs  Service  Actions 

Fully  implemented.  ACUS'  recommended  restructuring  of  the  powers  of  the  Customs  Court  and 
changes  in  many  other  aspects  of  judicial  review  in  such  cases  were  enacted  by  Congress  in  three  laws 
implementing  almost  all  of  77-2;  Pub.  Law  Nos.  95-410.  96-39  and  96-417. 

.    77-3  Ex  Parte  Communications  in  Informal  Rulemaking  Proceedings 

Substantially  implemented.  These  related  recommendations  suggest  procedures  for  agencies  in 
dealing  with  communications  concerning  agency  rulemaking  proceedings.  Suggested  procedures, 
calling  for  placement  of  ex  parte  communications  in  the  rulemaking  file  and  making  them  publicly 
available  in  most  cases,  are  generally  followed  by  agencies  and  have  been  influential  in  court  decisions 
and  scholarship. 

_    78-1   Reduction  of  Delay  in  Ratemaking 

Substantially  implemented.  The  Conference  reconunended  use  of  rulemaking  for  generic  policy 
issues  arising  in  ratemaking,  design  of  better  systems  of  data  collection,  and  greater  use  of  negotiations 
to  settle  disputed  cases.  These  concepts  have  generally  been  accepted  by  the  major  ratemaking 
agencies. 
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_    78-2  Procedures  Tor  Determining  Social  Security  Disability  Claims 

Partially  implemented.  Important  aspects  of  the  recommendation  have  been  implemented, 
including  the  closing  of  the  record  after  the  administrative  law  judge  stage,  continuation  of  an 
aggressive  quality  assurance  program  and  articulation  of  appropriate  productivity  norms  for  ALJs. 
Other  aspects  were  revived  in  a  Recommendation  90-4. 

•  78-3  Time  Limits  on  Agency  Actions 

Partially  implemented.  Reconunended  that  reasonable  time  limits  for  agency  aaion  can  be 
effective  in  reducing  delay,  but  that,  in  general,  it  is  better  for  agencies  to  set  the  deadlines  rather  than 
Congress.  Numerous  agencies  have  reported  effective  use  of  this  technique. 

•  78-4  Federal  Agency  Interaction  with  Private  Standard-Setting  Organizations  In  Health  and 
Safety  R^ulation 

Partially  implemented.  The  Conference  urged  agencies  to  coordinate  with  and  participate  in  the 
deliberations  of  privately  established  organizations  that  write  voluntary  consensus  standards  and  to  use 
such  standards  where  appropriate.  Parts  of  the  recommendation  are  incorporated  in  0MB  Circular  A- 
119.  Many  federal  agencies  regulating  in  areas  where  such  organizations  exist  make  an  effort  to 
benefit  from  these  activities  in  ways  consonant  with  the  recommendation. 

.   75>-l  and  80-1  Hybrid  Rulemaking  Procedures  of  the  Federal  Trade  Commission 

Partially  implememed.  These  recommendations  constitute  the  report  of  the  Conference  to  the 
Congress,  as  mandated  under  the  Magnuson-Moss  Warranty-FTC  Improvement  Act  of  1975.  The 
Conference  found  that  the  procedures  in  the  Act  did  not  prove  to  be  effective  in  controlling  agency 
discretion  in  the  exercise  of  a  broad  delegation  of  legislative  power.  Therefore,  the  Conference  urged 
that  Congress  not  rely  on  a  similar  scheme  in  the  future.  In  general,  we  believe  that  the  Congress  has 
followed  this  advice.  The  recommendations  also  contained  specific  advice  to  the  FTC,  which  has,  in 
general,  followed  the  recommendations. 

•  79-2    Disputes  Respecting  Federal-State  Agreements  for  Administration  of  the  Supplemental 

Security  Income  Program 

Not  implemented.  This  reconunendation  urged  action  by  the  Department  of  Health,  Education  and 
Welfare.  Follow-up  required. 

•  79-3  Agency  Assessment  and  Mitigation  of  Civil  Money  Penalties 

Substantially  implemented.  Reaffirmed  72-6's  call  for  greater  use  of  civil  money  penalties,  but 
urges  agencies  to  publish  standards  for  assessment  and  mitigation.  Many  agencies  have  complied, 
although  follow-up  work  would  be  useful. 

_    79-4  Public  Disclosure  Concerning  the  Use  of  Cost-Benefit  and  Similar  Analyses  in  Regulation 

Partially  implemented.  Recommended  that  agencies  adopt  the  practice  of  addressing  publicly  the 
techniques  used  and  the  assumptions  made  in  using  cost-benefit  or  similar  analyses.  The  Regulatory 
Impact  Analyses  required  under  Executive  Order  12,291,  as  amplified  by  0MB  guidance  documents, 
include  much  of  the  information  identified  in  the  Conference  recommendation.  To  the  extent  that  the 
analyses  are  made  public,  the  goals  of  the  recommendation  would  be  achieved 
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-  79-5     Hybrid  Rulemaking  Procedures  of  the  FTC-Administration  of  the  Program  to 

Reimburse  Partidpanls'  Expenses 

Moot.  Funding  for  the  reimbursement  program  was  withdrawn  by  Congress,  thus  mooting  this 
recommendation. 

.   79-6  and  81-2  Elimination  of  the  Presumption  of  Validity  of  Agency  Rules  and  Regulations  in 
Judicial  Review,  as  ExempUned  by  the  Bumpers  Amendment 

Substaiaially  implemented.  Reconunended  that  Congress  not  adopt  various  proposals  to  alter  or 
reverse  any  presumption  of  validity  that  attaches  to  agency  rules  or  regulations.  Congress  has  not 
enacted  any  of  those  proposals.  Indeed,  Supreme  Court  caselaw  has  since  reaffirmed  the, 
appropriateness  of  such  deference.  The  recommendation  also  offered  alternative  language  that  has  not 
been  enacted. 

_     79-7     Appropriate  Restrictions  on  Participation  by  a  Former  Agency  Official  in  Matters 
Involving  the  Agency 

Partially  implemented.  Recommended  that  the  problem  of  post-employment  activities  of  former 
federal  officials  be  addressed  primarily  through  administrative  remedies,  with  criminal  penalties 
reserved  for  the  most  serious  cases.  Legislation  enacted  prior  to  final  Conference  action  contained  one 
of  the  recommended  changes,  and  the  Ethics  Reform  Act  of  1989  broadened  further  the  remedies  for 
violating  post-employment  restrictions.  The  1989  Act,  however,  conuins  more  stringent  restrictions 
than  recommended  in  79-7. 

.   80-1  See  79-1. 

-  80-2  Enforcement  of  Petroleum  Price  Regulations 

Moot.  This  recommendation  is  not  of  current  interest  because  the  program  was  terminated. 

.   80-3  interpretation  and  Implementation  of  the  Federal  Advisory  Committee  Act 

PanieUly  implemented.  Reconunended  that  GSA  issue  revised  guidelines  to  assist  agencies  in 
following  the  provisions  of  FACA,  and  to  clarify  the  applicability  of  the  Aa  to  groups  convened  on  an 
ad  hoc  basis  without  formal  structure  and  to  existing  privately  established  groups.  GSA  adopted 
interim  guidelines  in  1983  that  were  in  substantial  accord  with  the  reconunendation  and  a  final  rule  in 
1987  that  withdrew  somewhat  from  the  Conference's  recommendation.  ACUS  submitted  conunents  in 
die  101st  Congress  on  S.  444.  die  Federal  Advisory  Committee  Act  Amendments  of  1989,  which  was 
marked  up  on  March  29.  1990.  but  was  not  sent  to  the  Senate  floor  for  a  vote.  It  is  expected  to  be 
reintroduced. 

.  S(M  Dedskmal  OfTidals'  Partidpation  In  Rulemaking  Proceedincs 

Provides  general  guidance  to  agencies.  (Follow-up  study  would  be  needed  to  determine  agency 
lespoRsiveaess  to  recommendatkm.)  Proposed  minimum  standards  of  propriety  for  agency  officials 
who  make  lulemakinf  dedskias  and  urged  agencies  to  adopt  procedures  for  challenges.  The 
recommendatkm  is  conveyed  in  die  Conference's  Guide  to  Federal  Agency  Rulemaking,  first  published 
in  1983  aad  revised  in  1991. 
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_    80-5  Eliminating  or  Simplifying  the  "Race  to  the  Courthouse"  in  Appeals  Trom  Agency  Action 

Fully  implemented.  Pub.  L.  No.  100-236  fully  implements  this  recommendation  to  eliminate 
"races  to  the  courthouse"  to  obtain  judicial  review  of  agency  orders  in  a  preferred  forum.  The  new 
procedure  replaces  the  first-to-file  rule  with  a  system  of  random  selection  in  any  case  where  petitions 
for  review  of  the  same  order  are  received  by  two  or  more  circuit  courts  of  appeal  within  ten  days  after 
the  agency  order  is  issued.  ACUS  followed  up  with  comments  on  implementing  regulations  issued  by 
the  Judicial  Panel  on  Multidistrict  Litigation. 

—    80-6  Intragovemmental  Communications  in  Informal  Rulemaking  Proceedings 

Substantially  implemented.  Opposes  blanket  prohibition  on  Presidential  and  executive  branch 
contacts  so  long  as  any  material  facts  are  placed  in  the  record  and  comments  serving  as  a  "conduit"  for 
outside  sources  are  identified.  Recommendation  was  cited  by  leading  case  of  Sierra  Club  v.  Costle. 
657  F.2d  298,  401  (D.C.  Cir.  1981)  and  has  been  generally  followed  by  0MB. 

.    81-1   Procedures  for  Assessing  and  Collecting  Freedom  of  Information  Act  Fees 

Substantially  implemented.  Recommended  revisions  to  FOIA  fees  and  agency  fee  collection 
practices  so  as  to  recover  costs  that  are  properly  charged  to  requesters.  This  reconunendation  was 
largely  implemented  by  the  Freedom  of  Information  Reform  Act  of  1986,  Pub.  L.  No.  99-570.  Most 
importantly,  requesters  of  information  for  a  private,  profit-making  purpose  are  required  to  pay  fees 
that  capture  the  agencies'  costs  of  reviewing  records  to  determine  whether  they  contain  exempt 
information. 

.   81-2  See  79-6 

•  82-1   Exemption  (b)(4)  of  the  Freedom  of  Information  Act 

Substantially  implemented.  Urged  that  agencies  be  required  to  follow  uniform  procedures  when 
FOIA  requesters  seek  information  that  may  fall  within  the  Act's  exemption  for  confidential  business 
information.  The  reconunendation  also  urged  an  expansion  of  the  scope  of  the  exemption  and  de  novo 
judicial  review.  Legislation  to  implement  the  recommendation  was  introduced  but  did  not  pass  in 
Congress.  However,  the  President  in  1987  issued  Executive  Order  12600,  which  requires  agencies  to 
follow  procedures  recommended  by  the  Conference. 

•  82-2  Resolving  Disputes  Under  Federal  Grant  Programs 

Partially  implemented.  Several  large  agencies  (HHS,  Labor,  Education)  now  follow  the 
recommended  procedures.  A  draft  OMB  circular,  that  ultimately  was  not  adopted,  would  have  fiilly 
implemented  82-2.  Recent  legislation  affecting  the  Department  of  Education  implements  82-2's  call  for 
greater  emphasis  on  mediating  grant  disputes.  A  recently  published  ACUS  guide  to  drafting  federal 
grant  statutes  also  should  increase  awareness  and  implementation  of  this  recommendation. 

.   82-3  Federal  Venue  Provisions  Applicable  to  Suits  Against  the  Government 

Partially  implemented.  Urges  Congress  not  to  pass  sweeping  changes  to  "localize"  venue  laws. 
Such  bills  received  serious  consideration  in  the  97th  Congress  but  were  defeated  and  have  not  been 
revived.  Portion  of  the  recommendation  that  urges  refinements  to  venue  laws  not  implemented. 
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.   82-4  and  85-5  Procedures  for  Negotiating  Proposed  Regulations 

Substantially  implemented.  Set  forth  criteria  for  choosing  rulemaking  proceedings  suitable  for 
negotiation  of  proposed  rules,  together  with  procedures  for  agencies  to  follow.  The  procedures  have 
been  followed  in  approximately  30  rulemaking  proceedings  by  EPA,  Transportation,  FAA,  OSHA, 
Interior,  NRC,  FTC,  Agriculture,  Education,  Farm  Credit  Administration,  and  FCC.  Several  "reg- 
negs"  have  been  completed,  with  fmal  rules  in  place.  In  four  instances,  acts  of  Congress  requiring 
agencies  to  use  the  process  in  particular  programs  referred  to  these  recommendations  (Pub.  Law  Nos. 
100-297,  101-392,  and  102-325  affected  the  Department  of  Education;  Pub.  L.  No.  100-408  affected 
NRC).  Legislation  to  facilitate  the  process,  the  Negotiated  Rulemaking  Act,  recommended  by  the 
Conference,  was  enacted  in  1990  (Pub.  L.  No.  101-648),  setting  forth  a  framework  for  negotiated 
rulemaking  based  on  these  recommendations.  Also  in  1990,  the  Conference  published  the  Negotiated 
Rulemaking  Sourcebook,  a  comprehensive  guide  for  agencies  considering  or  conducting  negotiated 
rulemaking  proceedings.  Several  major  reg-negs  were  concluded  successfully  in  1991.  Three  agencies 
(Coast  Guard,  Farm  Credit  Administration,  and  FCC)  undertook  reg-negs  for  the  first  time  in  1992. 
ACUS  staff  have  presented  a  roundtable  program  on  the  process  for  agency  officials  and  have  worked 
closely  with  individual  agencies  that  are  considering  its  use. 

_    82-5  Federal  Regulation  of  Cancer-Causing  Chemicals 

Degree  of  implementation  unknown.  The  Conference's  recommendation  broadly  addressed  agency 
procedures  for  identifying,  evaluating,  and  regulating  carcinogens.  Various  provisions  address  priority 
setting,  interagency  coordination,  testing  and  evaluation,  use  of  advisory  panels,  generic  rulemaking, 
quantitative  assessment  of  risk,  and  public  participation.  The  Administration  has  subsequently  adopted 
a  cancer  policy,  and  new  agency  procedures  have  evolved.  A  follow-up  study  would  be  needed  to 
determine  the  degree  of  implementation  of  the  Conference  recommendation. 

.    82-6  Federal  Officials'  Liability  for  Constitutional  Violations 

Implementation  in  progress.  Congress  has  repeatedly  considered  implemental  legislation  to 
substitute  the  U.S.  government  for  individual  employees  in  constitutional  tort  actions,  and  ACUS  has 
offered  its  support.  Analogous  legislation  concerning  non-constitutional  torts  was  enacted  in  the  100th 
Congress. 

—  82-7  Judicial  Review  of  Rules  in  Enforcement  Proceedings 

Provides  general  guidance  to  Congress.  Provides  standards  for  Congress  to  follow  when  drafting 
statutes  that  limit  the  Judicial  reviewability  of  rules  at  the  enforcement  stage.  Follow-up  study  needed 
to  determine  responsiveness  of  Congress. 

-  83-1  The  CertiHcation  Requirement  in  the  Contract  Disputes  Act 

Not  implemented.  Led  to  introduction  of  H.R.  3618,  Contract  Disputes  Improvement  Act  of 
1983.  ACUS  testified  in  support  of  bill  at  hearing.  Not  passed  due  to  opposition  from  White  House 
and  DOJ.  Recent  Claims  Court  opinion  cites  ACUS  Recommendation  with  approval,  Clark 
Mechanical  Contractors  v.  U.S..  No.  51I-86C  (May  13,  1987).  Legislation  introduced  in  Congress  in 
1992  (S.  2521)  would  substantially  implement  this  recommendation.  The  Conference  offered  written 
comments  on  the  bill . 
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—  83-2  The  "Good  Cause*  Exemption  from  APA  Rulemaking  Requirements 

Provides  general  guidance  to  agencies.  Provides  standards  for  agency  invocation  of  good  cause 
exemption  in  rulemaking.  Invoked  by  ACUS  to  good  effea  in  State  Department  rulemaking 
proceeding.  Recent  follow-up  study  shows  heavy,  largely  appropriate,  use  of  exemption  by  agencies. 

.       83-3       Agency    Structures    for    Review   of   Decisions    of   Presiding    OfTicers    under    the 
Administrative  Procedure  Act 

Provides  general  guidance  to  Congress  and  agencies.  Provides  standard  for  statutes  and 
regulations  governing  agency  review  of  ALJ  decisions.  Follow-up  study  needed  to  determine 
responsiveness  of  Congress  and  agencies. 

—  83-4  The  Use  of  the  Freedom  of  Information  Act  for  Discovery  Purposes 

Not  implemented.  Recommends  amending  FOIA  to  require  a  person  in  litigation  with  the 
government  to  notify  government  counsel  of  any  FOIA  requests  relating  to  the  litigation.  Sanctions 
are  proposed  for  failure  to  comply.  Legislation  was  introduced  in  the  99th  Congress  that  would  have 
substantially  implemented  the  reconunendation. 

—  84-1  Public  Regulation  of  Siting  of  Industrial  Development  Projects 

Provides  general  guidance  to  federal,  state,  regional  and  local  agencies.  Provides  guidance  on 
interagency  coordination,  public  participation,  environmental  review,  permit  approvals,  and  decision 
schedules.  Follow-up  study  needed  to  determine  responsiveness  of  agencies. 

•   84-2  Procedures  for  Product  Recalls 

Not  implemented.  Recommended  establishment  of  an  interagency  liaison  group  to  share 
information;  also  suggested  ways  to  make  recall  notices  more  effective  and  better  ways  to  handle 
consumer  inquiries.   Follow-up  needed. 

—  84-3  Improvements  in  the  Administration  of  the  Government  in  the  Sunshine  Act 

Not  implemented.  Urges  Congress  to  reconsider  the  Act's  exemptions  and  allow  broad  policy 
matters  to  be  considered  in  closed  meetings.  Also  urges  agencies  to  make  open  meetings  more 
comprehensible.  ACUS  successfully  encouraged  ABA  to  take  similar  official  position  in  1987.  So  far 
Congress  has  not  shown  interest  in  the  subject.  Office  of  Chairman  has  continued  to  comment  on 
proposed  agency  rules. 

.   84-4  Negotiated  Cleanup  ofHazardous  Waste  Sites  Under  CERCLA 

Substantially  implemented.  In  1985  EPA  issued  a  memorandum  on  settlement  procedures  that 
followed  the  key  points  of  the  recommendation.  (See  Chairman  Smith's  congratulatory  letter  to  EPA 
Administrator,  April  IS,  1985.)  Subsequently,  the  Superfund  Amendments  and  Reauthorization  Act  of 
1986  enacted  new  settlement  procedures  consistent  with  our  recommendation. 

—  84-5  Preemption  of  State  Regulation  by  Federal  Agencies 

Provides  general  guidance  to  Congress  and  agencies.  Provides  considerations  for  Congress  and 
agencies  when  confronting  issues  involving  preemption  of  state  and  local  laws.  Follow  up  study 
needed  to  determine  responsiveness  of  Congress  and  agencies. 
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.  84-6    Disclosure  ot  Conndential  Inforination  Under  Protective  Order  in  International  Trade 
Commission  Proceedings 

Not  implemented.  In  1984,  Chairwoman  of  ITC  responded  to  recommendation  by  promising  to 
appoint  a  committee  to  consider  how  to  implement  the  recommendation.  However,  subsequent 
Conmiission  leadership  disagreed  with  the  thrust  of  the  recommendation  and  the  committee  was  never 
formed. 

.    84-7  Administrative  Settlement  of  Tort  and  Other  Monetary  Claims  Against  the  Government 

Partially  implemented.  The  Administrative  Dispute  Resolution  Act  (Pub.  L.  101-552), 
implements  the  legislative  portions  of  84-7.  Justice  Department  opposition  has  hindered  the  influence 
of  the  remainder. 

•  85-1   Legislative  Preclusion  of  Cost/BeneHt  Analysis 

Provides  general  guidance  to  Congress.  One  sentence  recommendation  urges  Congress  to 
explicitly  so  state  if  it  intends  to  preclude  agency  cost/benefit  analysis.  Follow-up  study  needed  to 
determine  responsiveness  of  Congress. 

.    85-2  Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules 

Substantially  implemented.  Provides  guidance  to  agencies  as  to  how  to  conduct  'regulatory 
analysis"  in  rulemaking  under  Executive  Orders.  Letters  sent  to  all  major  agencies  requesting 
description  of  agency  implementation  efforts.  Most  agencies'  responses  show  careful  consideration  of 
guidance. 

•  85-3  Coordination  of  Public  and  Private  Enforcement  of  Environmental  Laws 

Partially  implemented.  Recommended  administrative  steps  to  achieve  better  coordination  of 
agency  enforcement  with  suits  brought  by  private  citizens  to  enforce  environmental  laws.  These  stq>s 
included  clearer  articulation  of  EPA  enforcement  policy  and  improvements  in  agency  information 
systems. 

•  85^  Administrative  Review  in  Immigration  Proceedings 

Implementation  in  progress.  INS  responded  by  letter  that  a  "review  of  appellate  jurisdiction  in 
immigration  matters  is  in  progress,"  and  that  the  recommendation  was  being  taken  account  of  (August 
13,  1987).  In  addition,  INS  responded  to  a  specific  ACUS  query  on  reviewability  of  applications 
under  the  Immigration  Reform  and  Control  Act  of  1986.  However,  no  changes  in  agency  procedure 
consistent  with  the  recommendation  have  resulted. 

.   85-5  See  82-4 

.   86-1  Nonlawyer  Assistance  and  Representation 

Partially  implemented.  The  VA,  one  of  the  targeted  agencies,  has  proposed  revised  regulations 
which  would  broaden  representation  by  paralegals,  law  clerks  and  law  students.  Other  agencies  (SSA, 
INS,  IRS)  must  be  surveyed. 
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.    86-2  Use  of  Federal  Rules  oT  Evidence  in  Federal  Agency  Adjudications 

Implementation  in  progress.  Recommendation  urged  Congress  not  to  require  that  agencies  use  the 
Federal  Rules  of  Evidence.  Congress  has  nonetheless  done  so  on  occasion  (e.g..  Fair  Housing, 
enforcement  cases).  Urged  agencies  to  adopt  rules  giving  AU  flexibility  and  guidance.  ACUS  sent 
recommendation  to  all  adjudicatory  agencies  and  has  commented  on  OSHRC's  proposed  rules  and  on 
the  model  rules  for  the  Program  Fraud  Civil  Remedies  Act.  OSHRC  declined  to  follow  ACUS,  but 
the  model  rules  did  follow  ACUS.  Bar  Associations  have  been  favoring  use  of  modified  FRE. 

-  86-3  Agencies'  Use  of  Alternative  Means  of  Dispute  Resolution 

Implementation  in  progress.  The  Conference  has  undertaken  an  extensive  program  of  seminars, 
lectures,  consultations,  and  training  with  specific  agencies  to  encourage  agencies  to  comply  with  this 
recommendation.  Enactment  in  November,  1990  of  the  Administrative  Dispute  Resolution  Act,  Pub. 
L.  No.  10I-SS2,  carries  out  iiilly  the  legislative  portions  of  86-3  and  gives  added  impetus  to  agencies 
to  use  ADR.  Extensive,  multi-faceted  efforts  to  implement  the  new  law  are  underway.  ACUS  also 
sponsored  a  series  of  roundtable  discussions  for  high-ranking  agency  personnel  to  make  them  aware  of 
potential  uses  of  ADR  and  is  hosting  interagency  working  groups  to  implement  the  legislation. 

•  86-4  The  Split-Enforcement  Model  for  Agency  Adjudication 

Provides  general  guidance  to  Congress.  Recommendation  urges  Congress  to  clarify  enforcement 
responsibilities  whenever  it  creates  a  split-enforcement  scheme.  Congress  has  not  taken  such  action 
since  the  recommendation  was  issued.  The  Supreme  court  cited  the  ACUS-sponsored  study  in  Martin 
V.  OSHRC,  Ills.  Ct.  1171  (1991).  The  Solicitor  General  cited  the  recommendation  in  its  brief  to  the 
Supreme  Court. 

—  86-5  Medicare  Appeals 

Implementation  in  progress.  The  agency  (Health  Care  Financing  Administration  -  HCFA)  is 
taking  steps  to  publish  policies  that  were  heretofore  not  published.  Congress  has  mandated,  then 
stayed,  implemenution  of  a  new  Part  B  Medicare  hearing  office  in  HCFA.  Congress  has  also  followed 
the  reconunendation  by  requiring  Medicare  policy  changes  to  be  promulgated  by  regulation  before 
taking  effect,  101  Stat.  1330-78  (1987).  In  1987,  ACUS  co-sponsored  with  ABA  a  symposium  on 
Medicare  procedures  that  followed  up  on  this  recommendation. 

•  86-6  Petitions  for  Ruleniaking 

Partially  implemented.  Recommendation  urges  agencies  to  establish  rules  governing  handling  of 
nilemaking  petitions.  ABA  has  supported  adoption  of  ACUS  position.  Recommendation  highlighted 
in  widely-distributed  1991  Guide  to  Federal  Agency  Rulemaking. 

.   86-7  Case  Management  as  a  Tool  for  Improving  Agency  Abjudication 

Implementation  in  progress.  Copies  of  the  reconunendation  and  consultant's  report  have  been 
distributed  and  made  a  focal  point  of  several  ACUS  seminars  and  work  groups.  Several  training 
sessioas  with  administrative  law  judges  have  focused  on  the  case  managemem  recommendations. 
Executive  Order  12278  (October,  1991)  calls  oo  agencies  to  comply  with  this  recommendation  in 
administrative  adjudicatioas. 
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_   86-8  Acquiring  the  Services  of  "Neutrals"  for  Alternative  Means  of  Dispute  Resolution 

Implementation  in  progress.  86-8  calls  on  ACUS  to  develop  a  roster  of  ADR  neutrals,  which  has 
now  been  established,  54  Fed.  Reg.  39,721  (Sept.  28,  1989).  Other  aspects  were  implemented  by  Pub. 
L.  No.  101-SS2,  the  Administrative  Dispute  Resolution  Act. 

.   87-1  and  87-10  Regulation  by  the  Occupational  Safety  and  Health  Administration 

Partially  Implemented.  In  June  1988,  OSHA  proposed  a  generic  revision  of  its  *Z-table*  as 
advocated  by  the  recommendation.  Preamble  to  the  proposed  rule  relies  on  ACUS  study  and 
recommendation.  OSHA  adopted  a  final  rule  in  January  1989,  again  relying  on  the  ACUS 
recommendation  (54  Fed.  Reg.  2332,  2370).  OSHA  also  is  reviewing  its  rulemaking  process  in 
response  to  ACUS'  study  (which  was  requested  by  OSHA).  The  ABA  adopted  these  recommendations 
as  well. 

.   87-2  Federal  Protection  of  Private  Sector  Health  and  Safety  Whistleblowers 

Implementation  in  progress.  S.  2095,  introduced  in  the  100th  Congress  and  S.  436,  introduced  in 
the  101st  Congress,  would  fully  implement  this  reconunendation.  ACUS  Chairman  Breger  testified  on 
S.  2095,  H.R.  3812,  4023  and  4113,  bills  designed  to  protect  aviation  industry  employees  who 
disclose  safety  information.  The  aviation  bills,  renumbered  H.R.  5073,  passed  the  House  in  the  101st 
Congress. 

•   87-3  Agency  Hiring  of  Private  Attorneys 

Implemeruation  in  progress.  Based  on  a  survey  of  federal  agency  use  of  private  attorneys,  a 
practice  costing  millions  of  dollars  annually,  the  Conference  set  forth  guidelines.  The  guidelines 
emphasize  use  of  appropriate  competitive  procedures,  agency  retention  of  control  over  counsel's 
performance,  and  the  importance  of  following  applicable  conflict-of-interest  restrictions. 
Congressional  hearings  on  the  banking  agencies'  hiring  of  private  anomeys  were  scheduled  in  1988 
with  the  aid  of  the  ACUS  study,  but  they  have  not  taken  place.  Legislation  introduced  in  1989  (S.  90) 
was  in  accord  with  the  recommendation  for  agencies  to  use  legal  experts  available  in  other  agencies  for 
special  short-term  needs.  At  the  request  of  Congress,  ACUS  has  advised  GAO  on  survey  instruments 
for  a  1991  study  of  current  praaices.. 

-   87-4  User  Fees 

Implemented.  The  principles  set  forth  in  this  recommendation  were  generally  followed  in  OMB's 
proposed  revision  of  OMB  Circular  A-25  on  User  Charges.  ACUS,  in  1988,  sponsored  a  Symposium 
on  User  Fees  attended  by  over  100  agency  officials. 

.   87-5  Arbitration  in  Federal  Programs 

Implementation  in  progress.  Pub.  L.  No.  101-552  implemented  the  procedures  prescribed  in  87-5 
to  avoid  fairness  and  legal  concerns  that  might  otherwise  stem  from  agency  arbitration  processes. 
ACUS  testified  in  favor  of  this  legislation  and  helped  negotiate  a  compromise  enabling  final  passage. 

.   87-6  State-level  Determinations  in  Social  Security  Disability  Cases 

Implementation  in  progress.  ACUS  provided  guidance  to  the  Social  Security  Administration 
regarding  the  progress  and  evaluation  of  still-pending  demonstration  projects  to  improve  the  disability 
determination  process. 
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.   87-7  A  New  Role  for  the  SocUl  Security  Appeals  Council 

Partially  implemeniated.  The  Social  Security  Administration  reviewed  its  Appeals  Council 
procedures  in  view  of  the  ACUS  study,  and  in  a  comprehensive  letter,  dated  April  3,  1990,  described 
its  progress  in  implementating  the  recommendation. 

—  87-8  National  Coverage  Determinations  Under  the  Medicare  Program 

Implementation  in  progress.  In  early  1989,  the  Health  Care  Financing  Administration  issued  a 
revised  proposed  rule  concerning  its  procedures  for  issuing  national  coverage  determinations,  crediting 
the  ACUS  study  (54  Fed.  Reg.  4302).  ACUS  commented  on  the  proposal,  but  fmal  rule  is  still 
pending.  The  ACUS  study  attracted  much  interest  in  the  medical/legal  community  and  provided 
information  and  background  for  an  ABA-ACUS  symposium  on  Medicare  procedures. 

.   87-9  Dispute  Procedures  in  Federal  Debt  Collection 

Awaiting  implementation.  The  Conference  recommends  "fme-tuning"  of  the  standards 
promulgated  to  implement  the  Debt  Collection  Act  of  1982.  On  the  one  hand,  it  calls  for  reducing  the 
formality  of  procedures  for  handling  certain  routine  adjustments  of  pay  and  travel  allowances.  On  the 
other  hand,  the  recommendation  urges  agencies  to  consider  the  need  for  additional  procedures  in 
administrative  offset  cases  to  protect  the  debtor's  due  process  rights. 

.   87-10  Regulation  by  the  Occupational  Safety  and  Health  Administration  (See  87-1.) 

—  87-11   Alternatives  for  Resolving  Government  Contract  Disputes 

Implementation  in  progress.  Pub.  L.  No.  101-552  implemented  legislative  portions.  Office  of  the 
Chairman  is  working  on  training  for  contracting  officers,  administrative  Judges  and  others  at 
contraaing  agencies  and  has  caused  implemental  changes  in  the  FAR  by  GSA.  ACUS-sponsored 
training  has  been  provided  to  the  judges  of  the  Armed  Services  Board  of  Contract  Appeals  and 
contracting  officers  in  the  U.S.  Forest  Service. 

.   87-12  Adjudication  Practices  and  Procedures  of  the  Federal  Bank  Regulatory  Agencies 

Substantially  implemented.  The  Financial  Institutions  Reform,  Recovery  and  Enforcement  Act  of 
1989  (Pub.  L.  No.  101-73,  101  Stat.  183)  implemented  the  ACUS  recommendation  that  the  banking 
agencies  establish  a  pool  of  administrative  law  judges;  adopt  uniform  rules  of  procedure  for 
administrative  hearings,  and  make  redaaed  decisions  available  to  the  public.  It  also  encouraged 
agencies  to  use  voluntary  alternative  dispute  resolution  procedures,  consistent  with  ACUS  positions 
(see  86-3).  See  also  the  Comptroller  of  the  Currency's  announcement  in  October  1989  that  it  would 
make  publicly  available  key  documents  in  adjudications  from  1977  to  the  present,  and  the  fmal  rule  of 
the  Office  of  the  Comptroller  of  the  Currency,  Department  of  the  Treasury,  "Uniform  Rules  of 
Praaice  and  Procedure,  56  Fed.  Reg.  38024  (August  9,  1991). In  addition,  the  FDIC,  the  Federal 
Resevre,  the  OTS,  and  the  OCC  issued  joint  guidelines  in  September,  1991  to  enhance  the 
coordination  of  significant  interpretations  of  statutes  commonly  applied  by  the  four  agencies.  The 
guidelines  specify  the  criteria  for  identifying  interpretations  of  law  that  are  appropriate  for 
coordination,  describe  the  procedures  to  be  followed  by  the  agencies,  and  list  examples  of  the  types  of 
interpretive  issues  that  the  agencies  anticipate  will  be  coordinated. 
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-  88-1  Presidential  Transition  Workers'  Code  of  Ethical  Conduct 

FiUly  implemented.  One  of  President-elect  Bush's  first  actions  was  to  issue  a  code-of-conduct 
directive  to  his  transition  worlcers  that  tracked  ACUS"  recommendation.  On  November  18,  1988, 
President  Reagan  issued  a  Memorandum  to  Heads  of  Departments  and  Agencies,  which  implemented 
the  recommendation. 

-  88-2  Federal  Government  Indemnincation  of  Government  Contractors 

Implementation  in  progress.  Liability  for  injuries  or  damage  to  a  third  party  resulting  from 
products  or  services  of  government  contractors  has  been  ignored  by  many  govenmient  agencies.  This 
recommendation  identifies  factors  agencies  should  consider  when  determining  whether  to  indemnify  a 
contractor.  It  urges  interagency  cooperation  in  assessing  risk  and  calls  for  compilation  of  existing 
indemnity  clauses  and  claims. 

-  88-3     The  Federal  Reserve  Board's  Handling  of  Applications  under  the  Bank  Holding 

Company  Act 

Substantially  implememed.  The  Conference  recommends  that  the  Federal  Reserve  Board  of 
Governors  should  avoid  delays  in  action  on  applications  by  preventing  the  reopening  of  an  applicant's 
file  unless  pertinent  information  of  a  highly  significant  nature  is  received.  Also  urged  the  Fed  to 
clarify  conditions  established  with  regard  to  applications  under  the  Bank  Holding  Company  Act  and  to 
publicize  voluntary  commitments,  which  should  be  made  part  of  fmal  Fed  orders. 

-  88-4  Deferred  Taxation  for  Conflict  of  Interest  Divestitures 

Fully  implemented.  The  Conference  calls  for  an  amendment  to  the  Internal  Revenue  Code  to 
permit  deferred  taxation  of  gains  when  appointees  to  high-level  government  positions  are  required  to 
divest  property  to  satisfy  conflict  of  interest  requirements.  The  recommendation  was  endorsed  by  the 
President's  Commission  on  Federal  Ethics  Law  Reform  and  the  National  Commission  on  the  Public 
Service  (the  Volcker  Commission).  The  ACUS  proposal  was  incorporated  in  the  Ethics  Reform  Act  of 
1989,  Pub.  L.  No.  101-194.  The  Office  of  Government  Ethics  has  proposed  regulations  to  implement 
this  law. 

_   88-5  Agency  Use  of  Settlement  Judges 

Implementation  in  progress.  Another  ADR  initiative,  this  recommendation  calls  for  the  use  of  a 
settlement  Judge  (not  the  presiding  judge)  who  can  conduct  negotiations  with  parties  to  a  proceeding  in 
an  attempt  to  settle  cases.  ACUS  has  conducted  training  sessions  for  several  dozen  judges  from  over  a 
dozen  agencies,  including  a  three-day  session  in  conjunction  with  the  National  Judicial  College.  The 
DOT  Board  of  Contract  Appeals,  among  others,  has  issued  a  settlement  judge  rule  and  has  made  it 
available  for  consideration  and  use  by  other  agencies.  FCC,  HUD,  FERC  and  OSHRC  all  have  such 
procedures  in  place.  ACUS  sponsored  a  study  of  OSHRC's  use,  issued  in  1990. 

-  88-6  Judicial  Review  of  Preliminary  Challenges  to  Agency  Action 

Substantially  implemented.  The  D.C.  Circuit  has  responded  to  this  recommendation  by  amending 
its  rules  to  adopt  a  new  expedited  procedure  for  the  handling  of  claims  of  unreasonable  agency  delay 
(amendment  to  General  Rule  7(j),  issued  Dec.  27,  1989)). 
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—    88-7  Valuation  of  Human  Life  in  R^ulatory  Dedsionmaking 

Implementation  in  progress.  The  recommendation  urges  that  agencies  make  fill!  disclosure  of 
their  human  life  valuations  in  regulatory  actions,  and  that  0MB  serve  as  the  central  clearinghouse  for 
research  and  information  on  life  valuation  issues.  The  recommendation  received  wide  publicity,  and  it 
has  been  sent  to  agencies  and  0MB  for  their  consideration. 

.   88-8  Resolution  of  Claims  Against  Savings  Receivo'ships 

Substantially  implemented.  The  Supreme  Court  cited  the  ACUS  rqrart  approvingly  in  Coit 
Independence  Joint  Venture  v.  FSLIC.  109  S.  Ct.  1361  (1989).  The  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989  (Pub.  L.  No.  101-73,  101  Stat.  183)  subsequently  resolved  the 
issues  addressed  by  this  recommendation  in  a  way  that  was  generally  consistent  with  the  Conference's 
advice.  The  final  bill  (S  212)  gave  claimants  the  choice  of  pursuing  their  claims  in  the  courts  or 
through  formal  agency  adjudication  followed  by  judicial  review  under  the  Administrative  Procedure 
Act 

.    88-9  Presidential  Review  of  Agency  Rulemaking 

Substantially  implemented.  The  reconmiendation  endorses  continuation  of  Presidential  review  of 
agency  rulemaking  subject  to  certain  guidelines  for  its  implementation.  The  ACUS  procedural 
guidelines  are  similar  to  special  procedures  announced  by  the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  for  EPA  and  other  agencies  in  1985  and  1986.  OIRA's  head  endorsed  the  ACUS 
reconunendation  to  the  American  Bar  Association,  which  considered  it  in  1989  and  adopted  it  in  1990. 

.   88-10  Federal  Agency  Use  of  Computers  In  Acquiring  and  Releasing  Information 

Implementation  in  progress.  This  recommendation,  designed  to  bring  agency  information 
handling  efforts  into  the  computer  age,  contains  general  guidance  to  agencies  that  acquire  or  release 
information  in  electronic  form,  including  guidance  on  compliance  with  the  Freedom  of  Information 
Act.  The  reconunendation  is  being  reviewed  by  the  Office  of  Managemem  and  Budget,  agencies,  and 
several  Congressional  committees.  A  proposed  revision  of  0MB  Circular  A-130  is  generally 
consistent  with  the  reconunendation.  A  resolution  based  on  this  reconunendation  was  adopted  by  the 
American  Bar  Association. 

.   88-11  Encouraging  Settlements  by  Protecting  Mediator  Conndentiality 

Substantially  implemented.  The  recommendation  urges  agencies  to  establish  procedures  and 
policies  to  ensure  appropriate  confidentiality  for  information  divulged  to  mediators  and  other  neutrals 
in  the  course  of  settlement  negotiations  involving  a  statute,  rule  or  policy  administered  by  a  federal 
agency.  Pub.  L.  No.  I01-SS2  substantially  implemented  this  recommendation.  ACUS  has  also 
prepared  a  nnodel  Notice  of  Proposed  Rulemaking. 
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_    8S>-1  Peer  Review  and  Sanctions  in  the  Medicare  Program 

Implementaiion  in  progress.  The  recommendation  suggests  changes  to  the  procedures  used  by  the 
Medicare  program's  peer  review  organizations  (PROs)  and  related  procedures  of  the  Department  of 
Health  and  Human  Services.  The  changes  are  designed  to  improve  the  accessibility  of  PRO-related 
policies,  the  fairness  and  finnness  of  PRO-recommended  sanctions  imposed  on  providers  and 
practitioners,  and  the  effectiveness  of  PRO  safeguards  for  beneficiary  rights.  The  recommendation  was 
sent  to  the  Health  Care  Financing  Administration,  the  HHS  Inspector  General  and  to  relevant 
Congressional  subcommittees.  ACUS  staff  has  met  with  Senate  Finance  Committee  staff  on  the 
enforcement  portion  of  the  recommendation.  Congress,  in  Pub.  L.  No.  101-508,  enacted  changes 
which  improve  the  sanctions  process,  although  not  going  so  far  as  the  ACUS  recommendation. 

•   89-2  Contracting  Officers'  Management  of  Disputes 

Implementation  in  progress.  Recommends  steps  to  increase  the  ability  and  authority  of 
contracting  officers  to  resolve  contract  disputes.  Steps  include  agency  encouragement  of  and  training 
in  the  use  of  alternative  dispute  resolution  (ADR)  techniques  by  contracting  officers.  0MB  Office  of 
Federal  Procurement  Policy  has  indicated  willingness  to  help  with  implementation.  Pub.  L.  No.  101- 
552  offered  agency  CO's  encourgement  and  new  authority  to  employ  ADR. 

—    89-3  Conflict-of-interest  Requirements  for  Federal  Advisory  Committees 

Implementation  in  progress.  Urges  Congress  to  establish  special  conflict-of-interest  disclosure 
rules  for  members  of  federal  advisory  committees.  Some  financial  interest  disclosure  would  be 
required  of  all  committee  members,  regardless  of  their  classification  as  special  government  employees 
or  representatives  of  particular  interests.  Chairman  Breger  presented  the  ACUS  position  in  comments 
on  S.  444,  the  Federal  Advisory  Committee  Act  Amendments  of  1989  (101st  Congress),  and  the 
ACUS  staff  has  consulted  with  the  Senate  Comminee  on  Governmental  Affairs  staff  on  this  issue.  It  is 
noted  that  the  Ethics  Reform  Act  of  1989  (Pub.  L.  No.  101-194)  established  a  special  exemption  in  18 
U.S.C.  §  208  for  advisory  committee  members;  this  action  partially  addresses  the  concerns  addressed 
in  the  ACUS  recommendation. 

_    89-4  Reforming  Asylum  Adjudication 

Substamially  implemented.  Endorses  creation  of  a  new  Asylum  Board,  located  within  the 
Executive  Office  of  Inmiigration  Review  (DOJ),  which  would  consist  of  an  adjudication  division,  an 
appellate  division,  and  a  documentation  center.  These  changes  to  the  process  for  deciding  asylum 
claims  are  intended  to  increase  the  expertise  and  independence  of  the  adjudicators  and  to  assure 
expeditious  and  fair  adjudications.  The  recommendation  was  welcomed  by  the  Attorney  General  and 
sent  to  relevant  comminees  of  the  Congress.  The  attorney  general  subequently  issued  final  requlations 
on  asylum  procedures  that  are  consistent  with  the  recommendation  in  so  far  as  they  establish  a  corps  of 
asylum  officers  who  will  receive  specialized  training  and  preside  at  non-adversarial  interviews.  The 
regulations  also  provide  for  a  documentation  center. 
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-  89-5  Achieving  Judicial  Acceptance  of  Agency  Statutory  Interpretations 

Implementation  in  progress.  Recommends  ttiat  agencies  use  certain  procedures  when  they  adopt 
interpretations  of  statutes  that  are  intended  to  be  defmitive  on  judicial  review  under  the  deference  test 
set  forth  by  the  United  States  Supreme  Court  in  Chevron  U.S.A.  v.  Natural  Resources  Defense 
Council.  467  U.S.  837.  The  recommendation  has  been  sent  to  the  Department  of  Justice  and  to 
agencies.  In  addition,  sq)arate  panels  of  the  Seventh  Circuit  referred  favorably  to  the  ACUS 
consultant's  report  in  reaching  their  decisions;  sgg  Wisconsin  Electric  Power  Co.  v.  Reillv.  893  F.2d 
901  (7th  Cir.,  1990)  and  Continental  Training  Services.  Inc.  v.  Cavazos.  893  F.2d  877  (7th  Cir., 
1990). 

-i    89-6  Public  Financial  Disclosure  by  Executive  Branch  OfTidals 

Not  implemented.  Would  amend  the  Ethics  in  Government  Act's  executive  branch  public  fmancial 
disclosure  requirements,  consistent  with  an  appropriate  balance  of  costs  and  benefits  of  such 
disclosure.  Includes  recommendations  to  lower  the  threshold  for  reporting  liabilities,  reducing  the 
number  of  categories  of  value  for  the  reporting  of  assets  and  liabilities,  and  requiring  the  reporting  of 
gifts  in  categories  of  value  instead  of  actual  amount.  Although  the  President's  Commission  on  Federal 
Ethics  Law  Reform  adopted  the  reconmiendation's  general  approach  to  reducing  unnecessary  detail  in 
financial  reports,  the  Conference's  proposals  were  not  included  in  the  President's  proposed  legislation 
nor  in  the  Ethics  Reform  Act  of  1989,  Pub.  L.  No.  101-194. 

-  89-7  Federal  Regulation  of  Biotechnology 

Implementation  in  progress.  Recommends  steps  to  improve  interagency  coordination  of  federal 
biotechnology  regulation,  including  enlarging  the  membership  of  the  Office  of  Science  and 
Technology's  Biotechnology  Science  Coordinating  Committee  (BSCC)  and  opening  its  proceedings  to 
the  public  unless  they  involve  confidential  information.  Also  advises  Congress  and  the  President  to 
monitor  interagency  coordination  and  biotechnology  developments.  The  staff  has  formally  presented 
the  reconunendation  to  the  BSCC,  which  has  it  under  consideration. 

-  89-8      Agency   Practices   and   Procedures   for   the   Indexing  and   Public   Availability   of 

Adjudicatory  Decisions 

Implementation  in  progress.  Calls  upon  agencies  to  compile  a  subject-matter  index  of  their 
adjudicatory  decisions  to  afford  citizens  information  useful  in  dealing  with  agencies  and  to  assist  the 
development  of  agency  standards  and  policies  on  general  issues  and  recurring  questions.  This 
recommendation  has  been  transmitted  to  selected  agencies. 

-  89-9  Processing  and  Review  of  Visa  Denials 

Implementation  in  progress.  Recommends  that  the  Department  of  State  implement  changes  in  its 
procedures  for  review  of  visa  applications  at  United  States  consulates  abroad.  The  recommended 
changes  include  permitting  the  assistance  of  attorneys,  increased  explanation  of  the  basis  for  denials, 
making  public  advisory  opinions  of  the  Visa  Office,  and  studying  the  development  of  an  administrative 
appeals  process  for  visa  denials.  The  Recommendation  has  been  transmitted  to  the  Secretary  of  State 
and  to  relevant  Congressional  committees.  The  Legal  Adviser  of  the  State  Department  indicated,  in  a 
letter  to  Chairman  Breger,  that  the  Department  was  considering  implementing  parts  (not  specified)  of 
the  Recommendation  but  would  likely  not  study  the  implementation  of  administrative  appeals. 
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—  89-10  Improved  Use  of  Medical  Personnel  in  Social  Security  Disability  Determinations 

Implementation  in  progress.  Recommends  steps  that  SSA  should  take  to  increase  the  role  of 
medical  personnel  at  the  initial  decision  stage  of  disability  claims,  including  giving  the  medical  member 
of  the  team  primary  responsibility  for  developing  medical  evidence  in  the  record. 

—  90-1   Civil  Money  Penalties  for  Federal  Aviation  Violations 

Substantially  implemented.  Recommends  making  FAA  civil  money  penalty  program  permanent 
and  eliminating  $50,000  cap  on  administrative  cases.  Recommends  changes  in  FAA's  rules  of  practice 
for  these  cases.  FAA  issued  fmal  rules  substantially  incorporating  recommended  changes.  Pub.  L. 
No.  101-370  extends  the  program  for  two  years.  The  new  law  directed  ACUS  to  conduct  additional 
study  to  determine  if  adjudication  of  enforcement  cases  should  be  in  the  FAA  or  the  NTSB.  The 
Conference  completed  a  second  recommendation  on  civil  penalties  under  the  Federal  Aviation  Act, 
Recommendation  91-8. 

—  SW-2  The  Ombudsman  in  Federal  Agencies 

Implementation  in  progress.  Recommends  greater  use  of  ombudsmen  by  agencies  that  have 
contact  with  the  public.  Copies  of  the  recommendation  were  transmitted  to  heads  of  nearly  three  dozen 
agencies.  Roundtable  held  in  fall  1990  for  over  100  attendees  sought  to  increase  awareness  of  benefits 
of  using  ombudsmen.  OFPP  has  sent  recommendation  to  senior  procurement  officials  at  40  agencies 
with  encourgement  to  comply.  GSA's  newly  appointed  procurement  ombudsman  attributes  his  office's 
existence  to  this  recommendation. 

—  90-3  Use  of  Risk  Communication  by  Regulatory  Agencies 

Implementation  in  progress.  Suggests  some  specific  improvements  in  existing  EPA  and  OSHA 
programs  and  urges  agencies  with  authority  to  regulate  risks  to  health,  safety  or  the  environment  to 
evaluate  the  possibility  of  utilizing  a  risk-communication  approach.  Also  suggests  that  insignificant  or 
unlikely  risks  should  be  excluded  from  coverage,  where  permined  by  law,  to  avoid  'information 
overload."  These  issues  are  under  consideration  by  EPA  and  OSHA. 

_   90-4  Social  Security  Disability  Program  Appeals  Process:  Supplementary  Recommendations 

Implementation  in  progress.  Recommends  changes  in  SSA  appeals  process,  including  increased 
use  of  prehearing  conferences  and  subpoenas,  closing  the  administrative  record  at  a  set  time  after  the 
ALJ  hearing,  and  permining  reopening  of  the  record  within  a  year  by  the  ALJ  rather  than  the  Appeals 
Council.  The  Recommendation  has  been  forwarded  to  the  SSA  Commissioner.  The  commissioner  in 
her  response  letter  of  October  9,  1990  indicated  that  many  of  the  recommendations  have  been  adopted, 
and  that  several  others  are  being  considered. 
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—  90-5  Federal  Agency  Electronic  Records  Management  and  Archives 

Implementation  in  progress.  This  recommendation,  a  complement  to  Recommendation  88-10, 
states  general  principles  for  internal  agency  records  management  affecting  long-term  accessibility  of 
public  records  through  the  National  Archives.  The  recommended  guiding  principle  is  that  the  content 
of  agency  records,  and  not  the  format  of  its  storage,  should  control  the  rules  governing  its  retention 
and  accessibility.  Creation  of  new  records  in  electronic  formats,  or  transfer  of  records  from  paper  to 
electronic  formats,  should  not  alter  the  criteria  for  retention,  availability  to  the  public,  or  judicial 
review  of  agency  compliance  with  records  law.  The  recommendation  also  highlights  the  problem  that 
technological  obsolescence  might  render  archival  records  inaccessible  to  the  public.  The  National 
Archives  and  Records  Administration  is  urged  to  promote  development  and  implemenution  of 
appropriate  technical  standards. 

—  SK>-6    Use  of  SimpliHed  Proceedings  in  Enrorcement  Actions  Before  the  Occupational  Safety 

and  Health  Review  Commission 

Implementation  in  Progress.  The  recommendation  calls  on  OSHA  and  OSHRC  to  take  several 
steps  to  enhance  use  of  simplified  proceedings  and  to  make  these  proceedings  operate  more  effectively. 
The  Recommendation  has  been  forwarded  to  the  two  relevant  agencies. 

—  90-7  Administrative  Responses  to  Congressional  Demands  for  Information 

Implementation  in  Progress.  Recommends  reestablishing  new  operational  arrangement  for 
resolution  of  disputes  over  sensitive  information  between  Congress  and  the  executive.  The 
reconunendation  has  been  forwarded  to  the  White  House  Legal  Counsel,  Office  of  Legal  Counsel  in 
the  Department  of  Justice,  and  Senate  and  House  Legal  Counsel. 

.   90-8  Rulemaking  and  Policymaking  in  the  Medicaid  Program 

Implementation  in  Progress.  Recommends  prompt  promulgation  of  regulations  implementing 
statutory  program  changes  and  reappraisal  of  program's  daunting  complexity.  The  Recommendation 
has  been  forwarded  to  the  general  counsel  of  Department  of  Health  and  Human  Services,  and  to  the 
Health  Care  Financing  Administration  and  relevant  congressional  comminees. 

•   91-1  Federal  Agency  Cooperation  with  Foreign  Government  Regulators. 

Implementation  in  Progress.  The  recommendation  calls  for  greater  efforts  at  coordination  with 
regulators  in  foreign  countries  in  rulemaking  and  related  activities.  Copies  were  sent  to  top  officials  in 
alt  federal  agencies  with  programs  likely  to  have  international  impact.  A  seminar  is  being  planned  to 
familiarize  agency  personnel  with  these  issues. 

.    91-2    Fair  Administrative  Procedure  and  Judicial  Review  in  Commerce  Department  Export 
Controb  Proceedings 

Implementation  in  Progress.  Recommends  passage  of  legislation  to  nuke  Commerce  Department 
export  controls  proceedings  subjea  to  the  Administrative  Procedure  Act's  administrative  process  and 
judicial  review  provisions  and  proposes  procedural  changes  at  the  Commerce  Department  to  increase 
access  to  information  about  export  controls  proceedings.  The  Reconunendatk>n  has  been  forwarded  to 
the  General  Counsel  of  the  Commerce  Department  and  relevant  congressional  committees. 
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-  91-3  The  Social  Security  Representative  Payee  Program. 

Implementation  in  Progress.  Recommends  that  SSA  issue  regulations  on  several  substantive 
topics;  that  certain  procedural  changes  be  made;  and  that  certain  issues  be  studied.  The 
Recommendation  has  been  forwarded  to  SSA  and  to  relevant  congressional  committees. 

-  91-4  The  National  Vaccine  Iigury  Compensation  Program 

Partially  Implemented.  Recommends  steps  to  alleviate  problems  in  the  administration  of  the 
National  Vaccine  Injury  Compensation  Program,  including  better  articulation  of  standards  for 
eligibility,  guidelines  for  compensation,  and  solutions  to  the  temporary  backlog  of  claims  by  people 
claiming  pre-Act  injuries.  Public  Law  102-168  enacted  most  of  the  legislative  portion  of  the 
recommendation.  In  October  1991,  HHS  issued  it  long-pending  final  rule  incorporating  various 
vaccine  information  maetrials. 

-  91-5  Facilitating  the  Use  of  Rulemaking  by  the  National  Labor  Relations  Board. 

Implementation  in  Progress.  Recommends  that  the  NLRB  supplement  its  practice  of  policymaking 
through  adjudication  by  continuing  to  use  its  general  rulemaking  authority  in  appropriate  situations, 
taking  into  account  particular  factors  enumerated.  The  Reconunendation  has  been  forwarded  to  the 
Board.  The  recently  Board  cited  the  reconunendation  with  approval  in  a  September  1992  Notice  of 
Proposed  Rulemaking  (see  57  Fed.  Reg.  43635  (1992)). 

_    91-€  Improving  the  Safety  and  Soundness  of  Government-Sponsored  Enterprises 

Implementation  in  Progress.  Recommends  that  each  government-sponsored  enterprise  (GSE)  be 
supervised  for  safety  and  soundness  by  a  federal  agency  that  is  sufficiently  funded;  that  the  agency  be 
given  adequate  administrative  authority  and  enforcement  powers;  that  the  federal  agency  obtain  prompt 
and  timely  information  and  develop  and  maintain  risk  ratings  of  each  GSE  it  supervises;  and  that  the 
federal  agency  develop  guidelines  for  involving  supervisory  and  enforcement  powers  through  notice- 
and-comment  rulemaking.  The  House  and  Senate  in  the  second  session  of  the  102d  Congress  passed 
bills  that  embody  the  essence  of  Recommendation  91-6.  These  bills  are  awaiting  action  by  a 
congressional  conference  committee. 

-  91-7  Implementation  of  Farmer-Lender  Mediation  by  the  Fanners  Home  Administration 

Implementation  in  Progress.  Recommends  that  FmHA  foster  a  better  understanding  of  the 
mediation  model  in  certified  state  mediation  programs  and  FmHA  contract  programs  and  that  FmHA 
consider  modifying  its  rules  for  processing  delinquent  loans  to  give  FmHA  representatives  at  farmer- 
lender  mediations  greater  discretion  with  respect  to  loan  restructuring  and  providing  new  loans.  Also 
recommends  that  FmHA  and  the  Department  of  Agriculture  continue  to  encourage  (1)  development  of 
farmer-lender  mediation  programs  that  can  qualify  to  receive  matching  funds  in  more  states  and  (2) 
participation  in  farmer-lender  mediation  by  other  federal  agencies  such  as  the  Federal  Deposit 
Insurance  Corporation,  the  Resolution  Trust  Corporation,  and  the  Small  Business  Administration.  The 
recommendation  has  been  forwarded  to  the  affected  agencies. 
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-  91-8  Ai^udication  of  Civil  Penalties  Under  the  Federal  Aviation  Act 

Substantially  Implemented.  Recommends  that  Congress  malce  permanent  the  civil  money  penalty 
program  for  violations  of  the  Federal  Aviation  Act  (the  Act)  and  eliminate  tlie  $50,000  ceiling  on 
administratively-imposed  penalties.  (Reiterates  Conference  Recommendation  90-1).  Further 
recommends  that  NTSB  and  FAA  convene  a  conference  to  achieve  consensus  on  how  adjudicative 
authority  should  be  allocated.  Congress  should  transfer  authority  for  adjudicating  civil  money 
penalties  against  pilots  and  flight  engineers  from  the  Federal  Aviation  Administration  (FAA)  to  the 
National  Transportation  Safety  Board  (NTSB).  Public  Law  102-345  made  the  program  permanent, 
transferred  flight  engineers  and  pilot  cases  to  die  NTSB,  but  did  not  eliminate  the  $50,000  ceiling. 

—  91-9  Spedalized  Review  of  Administrative  Action 

Implementation  in  Progress.  Recommends  that  Congress  should  take  into  account  the  differences 
in  volume,  complexity,  and  level  of  technical  content  of  federal  agency  programs  when  considering 
proposals  for  creation  of  a  specialized  court  or  courts  to  review  administrative  action.  Also  urges 
Congress  to  recognize  that  it  is  appropriate  to  create  specialized  courts  for  particular  administrative 
programs  only  if  those  programs  (1)  generate  a  consistently  large  volume  of  cases  and  (2)  contain  a 
predominance  of  factual  issues  specific  to  particular  cases  or  a  predominance  of  scientific  or  other 
technical  issues  requiring  special  expertise  of  decisionmakers.  Recommends  that  legislation  providing 
for  specialized  review  of  particular  administrative  programs  should  (1)  avoid  de  novo  review  of  factual 
issues  already  subject  to  formal  adjudication  at  the  agency  and  (2)  make  the  decisions  of  Article  I 
specialized  courts  final  on  review  of  questions  of  fact.  This  recommendation  provides  general 
guidance  to  Congress. 

.   91-10  Administrative  Procedures  Used  in  Antidumping  and  Countervailing  Duty  Cases 

Implementation  in  Progress.  Recommends  that  the  International  Trade  Administration  in  the 
Department  of  Commerce  and  the  International  Trade  Commission  should  develop  factfinding 
procedures  that  permit  a  more  coherent  development  of  the  administrative  record,  with  increased 
opportunities  for  the  parties  and  decisionmakers  to  test  the  factual  submissions  made  in  antidumping 
and  countervailing  proceedings.  Also  urges  that  the  ITA  take  several  enumerated  steps  to  improve  the 
efficiency  of  its  case  processing  and  that  the  ITC  encourage  collegial  decisionmaking  and  consider  the 
possibility  that  informal  meetings  to  discuss  the  disposition  of  antidumping/countervailing  duty  cases 
constitute  meetings  exempt  from  the  Sunshine  Act  under  exemption  10.  Further  recommends  that 
Congress  consider  whether  the  usual  procedure  for  judicial  review  of  agency  adjudications  should  be 
followed  for  antidumping/countervailing  duty  cases  or  whether  the  additional  level  of  specialized  court 
review  at  the  Court  of  International  Trade  is  required  in  these  cases. 
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.     92-1     The  Procedural  and  Practice  Rule  Exemption  from  the  APA  Notice-and-Comment 
Rulemaking  Requirements 

Implementation  in  Progress.  This  recommendation  encourages  agencies  to  voluntarily  use  notice- 
and-comment  procedures  in  promulgating  rules  of  procedure  and  practice  except  in  situations  in  which 
the  costs  of  such  procedures  will  outweigh  the  benefits  of  having  public  input.  The  recommendation 
also  proposes  that  a  rule  should  be  found  to  fall  within  the  statutory  exception  only  when  it  both  (a) 
relates  solely  to  agency  methods  of  internal  operations  or  of  interacting  with  regulated  parties  or  the 
public,  and  (b)  does  not  (i)  significantly  affect  conduct,  activity,  or  a  substantive  interest  that  is  the 
subject  of  agency  Jurisdiction,  or  (ii)  affect  the  standards  for  eligibility  for  a  government  program.  To 
assist  agencies  in  implementing  this  recommendation,  the  Conference  urges  0MB  to  refrain  from 
exercising  jurisdiction  under  Executive  Order  12,291  with  respect  to  rules  relating  to  procedure  and 
practice  that  an  agency  voluntarily  publishes  for  comment.  This  recommendation  has  been  distributed 
among  the  agencies. 

•    92-2  Agency  Policy  Statements 

Implementation  in  Progress.  This  recommendation  seeks  to  ensure  that  before  an  agency 
promulgates  substantive  policies  which  bind  affected  persons  it  provide  appropriate  notice  and 
opportunity  for  comment  on  such  policies,  and  makes  sure  that  policy  statements  are  not  treated  as 
binding.  In  particular,  this  recommendation  urges  agencies  not  to  issue  statements  of  general 
applicability  that  are  intended  to  impose  binding  substantive  standards  or  obligations  upon  affected 
persons  without  using  legislative  rulemaking  procedures  (normally  including  notice-and-comment). 
This  recommendation  has  been  distributed  among  the  agencies. 

—    92-3  Enforcement  Procedures  Under  the  Fair  Housing  Act 

Implementation  in  Progress.  Recommends  that  Congress  amend  the  Fair  Housing  Act  so  each 
aggrieved  person  on  whose  behalf  a  complaint  has  been  filed  is  automatically  deemed  a  party  to  a 
lawsuit  or  administrative  proceeding.  Urges  the  Department  of  Housing  and  Urban  Development 
(HUD)  to  notify  each  complainant  of  his  or  her  option  to  select  private  counsel  when  a  reasonable 
cause  finding  is  made  and  to  study  why  parties  in  cases  under  the  Fair  Housing  Act  use  the  judicial 
process  rather  than  the  administrative  adjudication  process.  Also  recommends  that  HUD  should 
increase  its  efforts  to  process  complaints  within  the  100-day  statutory  period  and  encourage  the  use  of 
alternative  dispute  resolution  in  all  stages  of  Fair  Housing  Act  cases.  This  recommendation  was 
forwarded  to  the  appropriate  congressional  committees  and  to  HUD. 

.    92-4  Coordination  of  Migrant  and  Seasonal  Farmworker  Service  Programs 

Implementation  in  Progress.  Recommends  that  the  President  establish  by  executive  order  an 
Interagency  Coordinating  Council  on  migrant  and  seasonal  farmworker  programs  that  authorizes  the 
Council  to  (I)  develop  an  integrated,  cost-effective  system  for  gathering  data  on  migrant  and  seasonal 
farmworkers  and  their  dependents  and  (2)  designate  an  appropriate  agency  to  collect  the  data. 
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.    92-5  Streamlining  Attorney's  Fee  Litigation  Under  the  Equal  Access  to  Justice  Act 

Implementation  in  Progress.  Recommends  that  Congress  amend  the  Equal  Access  to  Justice  Act 
to  reduce  litigation  over  the  dollar  value  of  fee  awards,  to  encourage  settlements,  to  eliminate  litigation 
on  the  question  of  when  prevailing  parties  must  file  for  fees,  and  to  encourage  judicial  economy.  Also 
urges  Congress  to  amend  the  law  to  provide  fee  awards  in  individual  social  security  benefit  claims 
cases  without  regard  to  the  substantial  justification  text  and  to  consider  whether  to  extend  the  Act's 
coverage  to  categories  of  agency  or  Article  I  court  adjudications  that  are  similar  to  those  types  of  cases 
now  covered  by  the  Act.  This  recommendation  has  been  forwarded  to  the  appropriate  congressional 
committees. 

—  92-<>  Implementation  of  the  Noise  Control  Act 

Implementation  in  Progress.  Recommends  that  the  Environmental  Protection  Agency  (EPA) 
should  analyze  the  preemptive  effecu  of  its  existing  and  pending  noise  standards  to  eliminate,  where 
possible,  any  unintended  effects.  Also  urges  Congress  to  review  the  issues  raised  by  the  analysis, 
including  whether  the  continuation  of  substantive  regulatory  requirements  without  funding,  or  EPA's 
inability  to  reexamine,  modify,  or  rescind  those  requirements,  creates  undue  procedural  burdens  upon 
industry,  the  states,  and  the  public.  This  recommendation  has  been  forwarded  to  EPA. 

—  92-7  The  Federal  Administrative  Judiciary 

Implementation  in  Progress.  Recommends  that  Congress,  when  creating  new  programs,  to 
preserve  the  uniformity  of  process  and  of  qualifications  of  presiding  officers  contemplated  by  the 
Administrative  Procedure  Act,  and  it  contains  guidelines  for  assigning  adjudications  to  administrative 
law  judges.  The  recommendation  also  urges  reform  of  the  ALI  selection  process,  including 
elimination  of  the  veterans'  preference,  administered  by  the  Office  of  Personnel  Management  so  that 
agencies  can  hire  from  a  larger  pool  of  qualified  applicants  and  hire  more  qualified  women.  The 
reconunendation  also  suggests  that  a  system  of  review  of  AU  performance  be  developed,  and  that  it  be 
administered  by  Chief  ALIs.  The  system  would  include  a  mechanism  for  investigating  AU  allegations 
of  improper  agency  infringement  of,  or  interference  with,  their  decisional  independence,  and  it  would 
include  procedures  for  investigating  complaints  of  AU  misconduct,  such  as  allegations  of  bias  or 
prejudice.  This  recommendation  has  been  forwarded  to  0PM. 

•    92-8   Administration  of  the  OfTice  of  Juvenile  Justice  and  Delinquency  Prevention's  Formula 
Grant  Program 

Implementation  in  Progress.  Recommends  changes  for  improving  administration  of  the  formula 
grant  program,  including  OJJDP's  communication  and  consultation  with  states,  coordination  and 
collaboration  at  various  levels  of  government,  consistency  and  clarity  of  policy  elaboration,  staffing, 
and  training.  This  recommendation  has  been  forwarded  to  the  Department  of  Justice. 

«   92-9  De  Minimis  Settlements  Under  Superfund 

Implementation  in  Progress.  Recommends  that  EPA  expand  its  efforts  to  negotiate  settlements 
with  potentially  responsible  parties  that  have  contributed  relatively  small  amounts  of  hazardous  waste 
at  sites  covered  by  the  Superfund  program.  A  more  active  agency  role  is  recommended  and 
suggestions  are  made  for  additional  guidance  from  EPA  headquarters  to  regional  offices.  The 
reconunendation  also  calls  for  establishing  a  central,  publicly  accessible  repository  of  de  minimis 
settlement  documents.  This  recommendation  has  been  forwarded  to  EPA. 
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^__ 1987 

February  24 

The  Role  of  Legislative  History  In  Judicial 

Interpretation 

Abner  J.  Mikva,  Judge,  U.S.  Court  of  Appeals  for  the  DC  Circuit 

Kenneth  W.  Starr,  Judge,  U.S.  Court  of  Appeals  for  the  DC  Circuit 

Statutory  Interpretation.  1987  Duke  L.  J.  362 

May  14 
Use  of  Specialized  Courts  of  Judicial  Review 

Robert  H.  Bork,  Judge,  U.S.  Court  of  Appeals  for  the  DC  Circuit 
Lawrence  Sager ,  Professor,  New  York  University  Law  School 

July  27 

Administrative  Law  Judges:  Should  an 

Independent  Corps  Be  Created? 

Benjamin  L  Cardin,  Congressnian  (D-Maryland) 

Howard  Markey.  Chief  Judge,  U.S.  Court  of  Appeals  for  the  Federal  Qrcuit 

VkJtor  RosenWum.  Professor,  ttorthwestem  University  Law  School 

November  4 
Broadcast  Deregulation:  The  Reagan  Years  and  Beyond 

Jonathan  D.  Blake,  Former  Presklent,  Federal  Communkations  Bar  Assodatkxi 

Dennis  Patrk:k,  Chairman,  Federal  Communkxitions  Commissk)n 

Laurence  A.  Tisch,  PreskJent,  CBS,  Inc. 

Rktiard  E.  Wiley,  Former  Chairman,  Federal  CommunKatiorts  Commisskjn 

Broadcast  Deregulation:  The  Reagan  Years  and  Beyond.  40  Aomin.  L  Rev.  345 

(1988) 


1988 


March  15 
Transportation  Deregulation:  is  There  a  Need  For  a  Mid-Course 

Correction? 

James  H.  Burnley,  Secretary  of  Transportation 

Cornish  Hitchcock,  Legal  Director,  Aviation  Consumer  Action  Project 

Michael  E.  Levine,  Professor,  Yale  School  of  Organizatk>n  and  Management 

April  19 
Legislative  Developments  in  Administrative  Law 

William  H.  Allen,  Covington  and  Burling 

Dan  Glickman,  Congressman  (D-Kansas) 

Charles  Grassley,  Senator  (R-lowa) 
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September  28 
'The  Aftermath  of  Morrison  v.  Olson:  What  Remains  of  Executive 

Prerogative?" 

Harold  Bruff,  Professor,  University  of  Texas  Law  Scfiool 

Michael  Davidson,  Legal  Counsel  to  U.S.  Senate 

Douglas  Kmiec,  Assistant  Attorney  General,  Office  of  Legal  Counsel 

December  5 
Ethics  in  Government:  Where  Do  We  Go  From  Here? 

C.  Boyden  Gray.  Counsel  to  the  President 
Barney  Frank,  Congressman  (D-Massachusetts) 


1989 


May  31 
Savings  &  Loan  industry  Reform 

Lawrence  G.  Baxter,  Professor.  Duke  University  Law  School 

Richard  C.  Breeden.  Assistant  to  the  President  for  Issues  Analysis 

M.  Danny  Wall,  Chairman,  Federal  Home  Loan  Bank  Board 

July  25 
The  Drug  Approval  Process  in  the  AIDS  Era 

James  T.  O'Reilly,  Adjunct  Professor.  University  of  Cincinnati  School  of  Law 

William  B.  Schultz.  Puljik;  Citizen  Litigation  Group 

Frank  E.  Young,  Commissioner.  Food  &  Drug  Administration 

October  12 
Perspectives  on  The  Economist  as  Reformer:  Revamping  ttte 

FTC,  1981-1985 

Lewis  A.  Engman.  Partner.  Winston  &  Strawn 
Eleanor  M.  Fox,  Professor  and  Associate  Dean,  New  York  University 

School  of  Law 
James  C.  Miller,  III,  Chairman.  Citizens  for  a  Sound  Ecoriomy 


1990 


January  25 

The  Ethics  Reform  Act  of  1989: 

Will  It  Change  the  Way  Government  Conducts  Business  in  the 

1990s? 

Michael  Berman.  President.  The  Dutterstein  Group 

Arthur  B.  Culvahouse,  Jr.,  Partner,  O'Melveny  &  Myers 

Norman  Ornstein,  Resident  Scholar,  American  Enterprise  Institute 

Are  They  More  Virtuous  Today?  A  Focus  on  Government  Ethics.  37  Federal  Bar 

NEWS&  J.  414(1990) 
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March  1 
The  Federal  Courts  Study  Committee  and  Administrative  Law:  A 

Forum 

Harold  Bruff,  Professor,  University  of  Texas  Law  School 

Peter  Strauss,  Professor,  Columbia  University  Law  School 

Stephen  F.  Williams,  Judge,  U.S.  Court  of  Appeals  for  the  DC  Circuit 

April  23 

Providing  Economic  Incentives  in 

Environmental  Regulations 

E.  Donald  Hlliott,  General  Counsel,  Environmental  Protection  Agency 

David  G.  Hawkins,  Natural  Resources  Defense  Council 

Richard  B.  Stewart,  Assistant  Attorney  General,  Land  and  Natural  Resources 

Division,  U.  S.  Department  of  Justice 

Providing  Economic  Incentives  in  Environmental 

Regulations,  8  Yale  J.  Reg..  463  (1991) 

May  15 
British  Approaches  to  Administrative  Law 

David  G.T.  Williams,  President.  Wolfson  College, 
Ceimbridge,  Vice  Chancellor,  Cambridge  University 

June  14 
Globalization  of  Securities  and  Financial  Market  Regulation  in  the 

1990s 

Richard  C.  Breeden,  Chairman,  Securities  and  Exchange  Commission 

William  Seidman,  Chairman,  Federal  Deposit  Insurance  Corporation 

Stanley  Sporkin,  Judge,  U.S.  District  Court  for  the  District  of  Columbia 


1991 


March  21 

Where  Were  the  Lawyers?  Ethical 

Obligations  of  Attorneys  Representing  Depository  Institutions 

Sidney  S.  Rosdeitcher,  Partner,  Paul.  Weiss,  Rifkind,  Wharton  &  Garrison 

Harris  Weinstein,  Chief  Counsel,  Office  of  Thrift  Supervision 

Charles  W.  Wolfram,  Professor.  Cornell  Law  School 

September  1 9 
The  Supreme  Court's  Administrative  Law  Docket 

William  F.  Funk,  Professor,  Lewis  &  Clark 

Northwestern  School  of  Law 

Theodore  B  Olson,  Partner,  Gibson,  Dunn  &  Crutcher 

Thomas  O.  Sargentich.  Professor,  American  University, 

Washington  College  of  Law 
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October  31 
An  Administrative  Alternative  to  Tort  Litigation:  The  Asbestos 

Claims  Crisis 

Andrew  Berry,  Partner,  McCarter  &  English 

Lester  Brickman,  Professor,  Cardozo  School  of  Law.  Yeshiva  University 

Dr.  Deborah  Hensler,  Senior  Soda!  Scientist,  The  Institute  for  Civil  Justice, 

The  Rand  Corporation 

Ronald  L.  Motley,  Partner,  Ness  Motley  Loadholt  Richardson  &  Poole 

Howard  Samuel,  President,  Industrial  Union  Department,  AFL-CIO 

Jack  Weinstein,  Judge.  U.S.  District  Court,  Eastern  District  of  New  York 


1992 


April  21 
Regulatory  Takings:  When  Does  the  Government  Have  to  Pay? 

John  Echeverria,  Counsel,  National  Audubon  Society 

Barry  M.  Hartman,  Acting  Assistant  Attorney  General,  Environment  and  Natural 

Resources  Division,  U.S.  Department  of  Justice 

Paul  D.  Kamenar,  Executive  Legal  Director,  Washington  Legal  Foundation 

September  24 
The  Supreme  Court's  Administrative  Law  Docket 

Marshall  J.  Breger,  Solicitor  of  Latxjr 

Thomas  O.  Sargentich,  Professor,  Amencan  University, 

Washington  College  of  Law 

Patricia  M.  Wald.  Judge.  Court  of  Appeals  of  the  DC  Circuit 

October  30 
EPA  Rulemaking  and  the  President's  Council  on  Competitiveness 

David  B.  Rivkin.  Jr..  Special  Assistant  to  the  Vice  President  for  Domestic  Policy 

Cass  R.  Sunstein.  Professor.  University  of  Chicago 

Department  of  Political  Science  and  Law  School 
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Appendix  F 
PROJECTS  APPROVED  BY  THE  COUNCIL  OF  THE  ADMIMSTRATIVE  CONFERENCE 


1.  Agency  implementation  of  the  Program  Fraud  Civil  Remedies  Act  Enacted  in  1986, 
the  Act  calls  upon  most  large  departments  and  agencies  to  set  up  procedures  for 
investigating  and  administratively  adjudicating  program  fraud  allegations.  Model  rules 
of  practice  were  promulgated  by  HHS.  How  well  have  they  been  implemented?  Have 
the  Act's  procedures  been  fair  and  effective? 

2.  Employee  sanction  and  anti-discrimination  adjudications  under  IRCA  Under  the 
1986  Immigration  Reform  and  Control  Act,  the  DOJ  was  required  to  set  up  new 
adjudication  programs  to  enforce  key  provisions  of  the  Act.  The  program  requires 
administrative  law  judges  or  decision-makers,  but  there  are  numerous  special 
provisions  raising  procedural  issues.  For  example,  in  anti-discrimination  cases,  ALJ 
decisions  are  directly  reviewable  in  the  courts  of  appeals.  The  role  of  the  special 
counsel  (and  the  EEOC)  in  such  case  also  raises  interesting  procedural  issues.  The 
GAG  is  charged  with  review  of  the  implementation  of  these  provisions,  but  the 
Conference  should  contribute  its  review  of  the  procedures. 

3.  FTC/DOJ  premerger  review  process  under  the  Hart-Scott-Rodino  Act  Under  the  Act, 
both  agencies  must  approve  mergers  over  a  certain  size  threshold  and  therefore  each 
requests  information  on  the  effects  of  the  proposed  mergers.  These  informational 
requests  have  involved  voluminous  paperwork  and  lengthy  review  time.  Moreover  few 
mergers  have  been  disapproved  in  recent  years.  A  study  would  assess  the  effectiveness 
of  the  Act  and  the  agency's  practices  and  procedures. 

4.  Foreign  Trade  Zone  Procedures  The  1934  Foreign  Trade  Zones  Act  was  designed  to 
create  duty-free  areas  in  the  U.S.  within  which  foreign  goods  may  be  assembled, 
repackaged,  joined  with  domestic  goods,  etc.  In  recent  years  applications  have  zoomed 
upwards  for  various  reasons,  and  so  have  objections  from  domestic  industries  and 
unions.  The  Act  gives  little  guidance  concerning  procedures  to  be  used  by  the  Board, 
(located  within  the  Department  of  Commerce)  but  the  Board  has  issued  regulations  for 
its  informal  hearing  procedures.  The  Conference  should  examine  the  procedure  of  this 
little-known  but  increasingly  important  Board. 

5.  Clarification  of  Jurisdiction  over  Money  Claims  Against  the  U.S.:  Claims  Court  vs. 
District  Court.  The  former  (Thomas  S.  Susman)  and  current  (Peter  L.  Strauss) 
chairmen  of  our  Committee  on  Judicial  Review  have  agreed  that  the  jurisdictional 
confusion  in  the  area  needs  to  be  fixed.  The  problem  is  caused  by  the  overlapping  of 
the  Tucker  Act's  assigning  claims  over  $10,000  to  the  Claims  Court,  the  Little  Tucker 
Act's  assigning  claims  under  $10,000  to  either  district  courts  or  the  Claims  Court,  and 
district  courts  allowing  monetary  relief  in  varying  amounts,  pursuant  to  the  APA. 

6.  Implementation  of  the  Americans  with  Disabilities  Act.  This  1990  law  is  one  of  the 
most  far-reaching  regulatory  statutes  ever  enacted.  It  seeks  to  protect  over  43  million 
people  and  covers  most  employers  and  public  accommodations.  A  half  dozen  federal 
agencies  are  charged  with  issuing  regulations  concerning  terms  like  "undue  burden" 
and  "reasonable  accommodations."  Anticipating  the  development  of  enforcement 
disputes  under  the  Act,  there  is  a  section  encouraging  use  of  ADR,  (Section  513).  The 
Conference  ought  to  begin  developing  expertise  in  this  area. 

7.  Review  of  FOIA  's  Exemption  8  —  Relating  to  Regulation  of  Financial  Institutions. 
Exemption  (b)(8)  of  FOIA  exempts  from  disclosure,  records  "contained  in  or  relating 


346 


to  examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the 
use  of  an  agency  responsible  for  the  regulation  or  supervision  of  financial  institutions." 
Its  viability  has  come  into  question,  given  the  new  openness  and  importance  of  bank 
and  thrift  regulation.  A  study  of  the  operation  and  impact  of  this  exemption  (and 
perhaps  the  even  littler  known  exemption  9,  relating  to  oil  wells)  would  be  timely. 

8.  FOIA  and  Settlement  Documents.  A  persistent  difficulty  in  the  crafting  and  passage  of 
the  1990  Administrative  Dispute  Resolution  Act  was  caused  by  the  uncertainty 
concerning  the  need  for  confidentiality  of  some  documents  generated  by  ADR 
proceedings  (e.g.,  mediator's  notes)  and  their  availability  under  FOIA.  Legislators 
indicated  that  this  issue  deserved  more  study.  The  Conference  should  describe  the 
state  of  the  law,  review  the  implications  for  the  success  of  ADR  as  well  as  for 
openness  goals  and  evaluate  the  need  for  changes  in  either  FOIA  or  the  ADR  Act. 

9.  Multi-member  agencies  —  Need  for  Improved  CoUegiality  or  Other  Operational 
Improvements.  The  Office  of  the  Chairman's  recent  descriptive  monograph  on  the 
organization  of  such  agencies  showed  a  wide  variety  among  them  concerning  their 
membership  structure,  powers  of  the  chair,  requirements  for  agency  action,  0MB 
bypass  provisions,  and  litigating  authority.  Moreover,  reviewed  questions  about  the 
lack  of  collegiality  (and  the  effect  of  the  Sunshine  Act)  make  a  comprehensive  look  at 
this  organizational  model  timely. 

10.  Regulatory  Takings.  Under  the  1988  Executive  Order,  executive  agencies  must 
perform  a  "takings  implications  assessment"  when  writing  new  regulations. 
Legislation  has  been  introduced  to  broaden  this  requirement  so  as  to  require  agencies 
to  determine  whether  their  activities  deprive  property  owners  of  the  reasonable  use  of 
land,  to  explore  less  intrusive  alternatives,  and  if  unavoidable,  to  compensate  owners. 
Moreover,  the  federal  courts  have  become  more  hospitable  to  regulatory  takings 
claims.  The  study  would  describe  developments  and  suggest  appropriate  ways  of 
dealing  with  these  concerns. 

1 1 .  Use  of  a  Negotiated  Model  State  Act  Approach  to  Federal  Regulation  of  Medigap 
Insurers,  and  Judicial  Review  of  the  Early  Intervention  and  Seizure  Decisions  of 
Federal  Banking  Regulators.  The  1990  Medigap  Improvements  Act  uses  a  novel 
approach  to  regulation  of  medigap  insurance  providers  (i.e.,  private  health  insurance 
companies  providing  coverage  supplemental  to  Medicare).  The  Act  requires  private 
insurance  companies  to  meet  state  laws  that  meet  federal  standards.  It  mandates  that 
the  National  Association  of  Insurance  Commissioners  (NAIC)  develop  a  model  statute 
though  a  participatory,  negotiating  process.  States  must  then  adopt  the  NAIC  model 
statute  or  else  HHS  regulations  would  apply  to  the  companies.  This  model  has  been 
suggested  for  other  aspects  of  health  care  regulation  and  deserve  study. 

Projects  approved  by  the  Council  that  the  Conference  can  undertake  with  support  from  other 

agencies  under  the  Economy  in  Government  Act  include: 

1.  Adjudication   Procedures   in   Industrial   Security   Clearance   Review   Cases.      The 

Directorates  for  Industrial  Security  Clearance  Review  (DISCR)  in  the  Department  of 
Defense  has  expressed  some  interest  in  having  ACUS  review  its  non-APA  adjudication 
procedures  and  those  of  other  similar  boards  in  the  government. 

2.  Resolving  Disputes  over  Scientific  Fraud.  Controversies  have  developed  over  the 
federal  government's  procedure  for  investigating  and  adjudicating  allegations  of  fraud 
or  misconduct  in  federally  funded  research.  The  NIH  is  currently  in  the  middle  of  a 
dispute  concerning  the  procedures  of  its  Office  of  Scientific  Integrity  and  has  expressed 
some  interest  in  a  Conference  study  of  the  matter. 
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AU  Subpoena  Power.  The  Department  of  Labor's  Office  of  ALIs  is  interested  in 
supporting  a  Conference  examination  of  the  limitations  on  the  ability  of  administrative 
law  judges  to  issue  and  seek  enforcement  of  subpoenas.  Even  within  the  Department 
there  are  variations  among  the  many  statutes  giving  rise  to  ALJ  hearings. 


348 

APPENDIX  G 
1992  VISITS  TO  CONFERENCE  OFHCES 
BY  FOREIGN  DIGNITARIES 

In  January  1992,  Conference  staff  met  with  Erik  Harremoes,  Director  of  Legal  Affairs,  Council  of 
Europe.  The  Council  of  Europe  is  an  international  organization  based  in  Strasbourg,  France, 
established  in  1949  to  protect  human  rights  and  advance  the  rule  of  law.  Discussion  focused  primarily 
on  the  organization,  purpose  and  work  of  the  Administrative  Conference  and  the  Council  of  Europe's 
activities  aimed  at  furthering  the  rule  of  law  in  the  formerly  communist  countries  of  Eastern  Europe. 

In  April  1992  Conference  staff  met  with  Judge  Uzi  Savan,  Comptroller  and  Ombudsman  for  the 
City  of  Jerusalem,  to  discuss  ombudsmen  and  alternative  dispute  resolution. 

In  June  1992  Conference  staff  presented  an  overview  of  U.S.  administrative  law  to  a  group  of 
seven  lawyers  from  North  Cyprus,  Gambia,  Taiwan  and  Tanzania.  In  particular,  staff  focused  on 
American  adjudication  and  rulemaking  procedures  and  on  the  role  of  administrative  agencies  within 
our  constitutional  system  of  government. 

Senior  Conference  staff  met  in  June  with  representatives  of  the  People's  Republic  of  China  as  part 
of  a  two-phase  exchange  program  on  administrative  law. 

Conference  staff  also  met  in  1992  with  Professor  Jacek  Mazur,  Legal  Advisor  to  the  President  of 
the  Supreme  Chamber  of  Control  of  Poland  (a  Polish  constitutional  entity  created  to  audit  and 
investigate  the  performance  of  government  agencies). 
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July  I,  1992 


APPENDIX   H 


CONGR£SSIONAL  RECORD  — SENATE 
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Mr.  RIEGLE.  Yes:  the  expected  a^- 
crcgate  returns,  over  tlin«.  on  such  ao- 
ilvlties  should  be  positive,  but  should 
not  be  expected  to  be  &5  ereat  aa  the 
overall  rates  of  return  on  equity  that 
the  enterprises  have  experienced  In  re- 
cent ycar«. 

Mr.  Presldenl.  I  ask  unanimous  con- 
sent to  Insert  Into  the  Record  a  letter 
from  the  Administrative  Conference  of 
tLe  United  Stales  etatlng  that  the  bill 
currently  under  consideration  If  fully 
consistent  with  the  conference's  rec- 
ommendation for  GSE  regulatory  re- 
form. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  In  the 
Record,  as  follows: 


ADSJINISTRATTfl  COSTOlKyCt 

OF  TKS  DNnxo  States, 
WaaMnfftan,  DC.  June  2. 1992. 
8t«T«a  B.  Harris.  Eaqulre. 

Staff  Dtredor.  SemaU  CommUUt  on  Batddtv. 

Hfftaino.  and  Urban  Affain,   WasMlnffion^ 

DC. 

DCAA  Mjl  HAKBxa:  As  TOO  rvQOMUd.  this 

OOlo*  has  f»Tt»wd  Um  prOTlslaos  of  8.  JOX 

as  nportAd  oat  of  tb*  SsoaU  GommlUM  eo 

Banklfif .  Hoaslof'  aad  Uiten  AfCain.  8** 

Fadaral  Boostar  BnUcyrlsw  ITsgnlstbcy  B*- 

form  Act  at  MO.  8.  lUp.  KH-aQ  (Uted  Oooc^ 

3d8«u  lam. 

As  yoQ  know,  tte  Administratis*  Oo&- 
fmnos  of  th«  Diilt«d  Statss  Is  an  ln4«psad< 
«ot  a««ao7  of  ths  U.B.  OorsnoMat  astab- 
Ushad  for  ths  porpoos  of  r"'*-******c  taproTs- 
BM&ts  la  ths  sCDclspoy,  adsaoaaj  and  Ulr- 
Dsas  of  pnwadaras  fay  which  f adsrsl  acsodst 
ooodoct  rsffvlatofT  profframt,  ^'<n^r\r*rr 
rraau  aod  bsosflts,  and  psfform  ralatad  (ov- 
•nimsnt  ftmctioos.  In  light  at  lu  statatorr 
mandaf .  th*  Ooofamios  OTainla«d  tha  var- 
loos  prooadofal  aapaota  of  Um  worldiats  of 
COT«rxuiMat>«poaaorsd  antarprlsM  (OS&iy. 
Basod  on  that  •lamlnaUoo,  It  Issaad  Kao- 
ommaodatloas  Sl-4.  which  I  snclose. 

71i0  rocomoMadatloD  had  foor  prlmarr  •!•- 
meats.  TirmL.  th«  Confsnoo*  beUewd  that 
«ach  GSE  aboold  be  saparrtaed  by  a  federal 
ac«ocT  for  safety  and  WKindneaa.  Seooad, 
•nch  affQOcy  sboiild  hare  the  oeoeasary  pow- 
ers to  perform  Its  eoperrlaory  taaka.  lodod- 
Inf  ths  abUlcy  to  examine  a  082*8  Pf?wnfflsl 
oondlUon  and  set  and  enforce  appropriate 
rl^-relat«d  and  mlnlmom  capital  require- 
ment. Third,  the  saperrlslnf  agency  shoold 
develop  and  maintain  risk  rmtlnfi  of  each 
OSE.  However,  the  Confereoce  concladed 
that  the  agency  should  InTOlve  Itself  In  OS£ 
management  only  If  an  InsUtatloa's  risk 
profile  wDjTants  such  InvolTemaat.  Finally. 
th«  Conference  recommended  that  any  fed- 
eral agency  responsible  for  superrlslng  OSE 
aalecy  and  soundness  shoold  develop  throng 
DO  tlc»-and -comment  ml  ema  Icing,  suitable 
gnldelinee  for  Involdng  Its  SQperTlsory  and 
enforcement  power*.  In  our  Jadgment,  the 
provisions  of  S.  2733.  If  enacted,  would  lmi)le- 
meot  ACUS  Recommendatloo  81^  Improv- 
ing the  Supervision  of  the  Safety  and  Sound- 
ness of  Govemment'Sponsored  Enterprisea. 
(1  CPR  f  305.91-6  copy  attached).  Insofar  as 
the  Federal  National  Mortgage  Association 
and  the  Federal  Home  Loan  Mortgage  Cor- 
poration are  concerned. 

I  must  mention  that  the  Conference  did 
Doi  address  a  range  of  structural  and  sub- 
Et&ntlve  Issues  that  have  been  resolved  by  S. 
2733.  «uch  as  the  placement  of  the  regulator 
(the  Office  of  Federal  HoQStng  Enterprise 
O^-enlgbt)  within  the  executive  branch,  the 
relationship  to  the  Secretary  of  the  Depart- 
ment of  Housing  and  Urban  Development, 
the  agency'i  litigation  authority,  or  the  ele- 
meotfi  of  effective  risk-related  and  tnlnlmum 
capital  requirements.  As  you  are  aware,  the 
Departmeot  of  Justice  has  raised  concerns 
regardtn;  a  number  of  these  matters  and 
would  recommend  that  the  President  veto 
the  bill  If  passed  In  Its  ourreot  form.  The 
Conlereoce's  recommendations  regarding 
p.'-ocedure  and  process  issues  did  not  address 
the  matters  of  concern  to  the  Departmeot, 
en  which  Lbe  Conference  takes  no  poslUon. 
Sincerely. 

CaAY  J.  EOLES. 

Cmerol  Counsel. 
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APPENMX   I 


ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

2120  L  STREET.  N  W..  SUITE  SOO 

WASHINGTON.  DC  20037- 1S68 

(202)  254-7020 


June  30.  1992 


Of  f  ICE  Of 
THE  CHAIRMAN 


Honorable  Barbara  H.  Franklin 

Secretary 

Department  of  Commerce 

14th  &  Constitution  Avenue,  N.W. 

Washington,  D.C.  20230 

Dear  Madam  Secretary: 

Pursuant  to  'Guidelines  for  Submission  of  Metric  Reports  Required  by  Executive  Order  12770  of  July 
25,  1991,  Metric  Usage  in  Federal  Government  Programs,"  the  Administrative  Conference  of  the  United 
States  submits  its  progress  report. 

The  Administrative  Conference  is  a  permanent,  independent  agency  of  the  Federal  Government  with  an 
appropriation  of  $2,227,000  and  an  FTE  of  24  for  fiscal  year  1992.  Its  purpose  is  to  improve  the 
administrative  procedure  of  Federal  agencies  so  that  they  may  fairly  and  expeditiously  carry  out  their 
responsibilities  to  protect  private  rights  and  the  public  interest.  The  agency  conducts  studies  in  the  area  of 
administrative  law  and  provides  advice  in  this  regard  to  the  President,  the  Congress,  the  courts  and 
executive  branch  agencies.  While  the  agency  does  not  direct  any  metric-sensitive  programs,  it  will,  where 
economically  feasible,  employ  metric  usuage  in  its  procurement  and  business-related  activities  in  compliance 
with  the  requirements  of  the  Metric  Conversion  Act.  The  agency's  Director  of  Administration  has  attend 
the  Metric  Orientation  seminar.  Additionally,  we  have  undertaken  a  measurement-sensitive  review  of 
agency  policies,  procedures,  standards  and  procurement  regulations;  there  are  no  impediments  to  this 
agency's  converting  to  the  metric  system. 

The  Administrative  Conference  will  cooperate  fully  in  implementing  the  metric  system  as  the  preferred 
system  of  weights  and  measures  for  United  States  trade  and  commerce. 


Sincerely, 


Robett  S.  Ross,  Jr. 
Acting  Chairman 


WJO/DFM:lcs 
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1994  BUDGET  REQUEST 

Mr.  HoYER.  Can  you  tell  me  again  what  your  budget  request  for 
1994  will  be? 

Mr.  Griffin.  $2,314,000. 

Mr.  HoYER.  And  your  statement  was  that  you  expect  the  Presi- 
dent's budget  to  include  the  same  figure? 

Mr.  Griffin.  Yes. 

PERSONNEL  REQUIREMENT 

Mr.  HoYER.  Do  you  have  any  reason  to  believe  one  way  or  the 
other  that  you  will  be  affected  by  the  reduction  of  100,000?  How 
many  employees  do  you  have? 

Mr.  Griffin.  We  have  24  FTEs. 

Mr.  HoYER.  How  many  do  you  have  actually  on  board? 

Mr.  Griffin.  Twenty-two  full  time  permanent,  two  permanent 
half  time,  and  one  permanent  temporary — full  time  temporary — 24 
FTEs. 

Mr.  HoYER.  Considering  the  proposed  reduction  in  employees 
across  the  Federal  civilian  sector,  do  you  have  any  reason  to  be- 
lieve that  you  will  not  be  included  in  that? 

Mr.  Griffin.  We  have  had  no  attrition  in  recent  years.  We  have 
been  firm  at  the  24  FTEs.  At  this  point,  I  am  not  sure  that  we  can 
predict  whether  there  will  be  any  attrition.  In  our  budget  submis- 
sion— under  the  category  of  personnel  and  benefits,  we  have  a  2 
percent  increase  in  personnel  compensation  and  benefits,  but  we 
have  combined  that  with  decreases  in  other  areas. 

The  increases  in  personnel  compensation  and  benefits  came 
about  essentially  through  the  need  under  the  FERS  system  to  fund 
additional  amounts  and  the  thrift  savings  plan.  That  is  where  we 
have  seen  our  increases. 

Mr.  HoYER.  I  don't  know  whether  the  administration  may  have  a 
threshold  number  of  employees  that  an  agency  would  have  to  have 
before  they  are  impacted  by  the  reduction.  It  may  be  reasonable  to 
consider  that. 

Mr.  Lubbers.  One  hundred,  I  believe. 

REDUCTION  IN  ADMINISTRATIVE  COSTS 

Mr.  HoYER.  Also,  do  you  know  if  the  3  percent  reduction  in  ad- 
ministrative costs  that  the  President  has  indicated  he  is  to  apply  to 
the  executive  agencies,  which  deals  with  items  other  than  person- 
nel and  rent,  whether  or  not  you  will  be  affected  by  that? 

Mr.  Olmstead.  This  budget  is  more  than  that. 

Mr.  Hoyer.  Because  you  figure  on  a  3.1  percent  inflation  in- 
crease and  then  the  3  percent  reduction.  So  it  puts  you  at  a  freeze. 

Mr.  Olmstead.  It  requires  us  to  cut  more  than  that  from  the  gen- 
eral administration  categories  in  order  to  cover  the  increases  in 
benefits  that  we  expect. 

SAVINGS  TO  THE  GOVERNMENT 

Mr.  Hoyer.  You  indicated  in  your  statement  that  savings  in  the 
operation  of  Federal  agencies  is  one  of  your  objectives.  You  also 
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say,  I  quote,  "that  our  studies  often  result  in  considerable  savings 
to  the  government."  Do  you  have  examples  of  that? 

Mr.  Griffin.  Well,  I  think  we  could  point  to  certain  things  we 
have  done. 

Certainly  this  ADR  initiative.  I  think  everyone  recognizes  it  has 
been  very  effective  in  reducing  what  are  becoming  extraordinary 
costs  of  contentious  litigation.  So  I  think  ADR,  under  which  we 
have  been,  by  statute,  given  a  leading  role  in  implementing,  we 
have  been,  I  think,  very  effective  there.  And  on  any  given  day  it  is 
common  to  see  training  teams  in  our  offices — or  our  people  train- 
ing groups  of  government  executives  in  ADR  techniques. 

Right  now,  in  fact,  probably  25  to  33  percent  of  our  resources  are 
allocated  to  this  ADR  initiative.  That  includes  training,  the  publi- 
cation of  ADR  manuals  and  the  actual  hands-on  training  and  work- 
ing on  systems  design. 

I  would  like  to  point  out,  too,  for  example,  when  I  mentioned  our 
clearinghouse  function,  this  is  one  of  the  examples  of  the  types  of 
books  that  we  put  together  and  publish  that  go  out  to  all  the  differ- 
ent departments  and  agencies  in  the  government.  This  is  called  the 
Federal  Administrative  Procedure  Sourcebook. 

By  us  being  the  central  clearinghouse  to  put  these  manuals  and 
books  together  and  then  distribute  them,  we  have  been  able  to  do 
that  much  more  cost  effectively  than  it  would  be  done  by  each  de- 
partment or  agency,  and  also  it  saves  countless  dollars  in  terms  of 
legal  personnel  costs  at  the  various  agencies.  They  have  one  source 
now  they  can  turn  to  that  contains  all  the  important  materials 
dealing  with  administrative  procedure,  and  then  if,  in  fact,  they 
may  have  further  questions,  they  can  call  one  of  our  people,  and 
we  field  hundreds  of  calls. 

Mr.  HoYER.  Have  you  quantified  that? 

Mr.  Olmstead.  Yes,  sir.  This  book  costs  us  $8.50  each  to  publish. 
The  agencies  were  able  to  provide  the  GPO  rider  at  $2  a  copy,  and 
if  you  figure  it  out  over  the  government  what  the  savings  was,  it 
was  $580,000  on  this  one  book,  if  every  agency  had  reproduced 
these  materials  and  separately  printed  them. 

Mr.  HoYER.  If  they  did. 

Mr.  Olmstead.  If. 

Mr.  HoYER.  I  understand. 

The  public,  however,  as  I  have  said  before,  gets  cynical  when  we 
say,  "we  would  have  spent  X,  but  by  doing  this,  we  only  spent  Y." 
They  perceive  that  as  an  increase  over  A;  and  they  are  right. 

This  is  the  issue:  Is  this  $580,000  a  savings  over  what  would  have 
been  expended  individually  if  the  agencies  had  produced  informa- 
tion like  that? 

Mr.  Olmstead.  Every  attorney  in  the  Federal  Government  has  to 
have  access  to  these  statutes  at  their  desk.  So  if  we  didn't  have  this 
book,  somehow,  either  by  Xeroxing  or  some  kind  of  photo  reproduc- 
tion, they  would  have  to  reproduce  these  acts.  In  addition  to  which, 
they  would  want  to  write  memos  interpreting  the  acts,  legislative 
and  that  sort  of  thing. 

So,  while  I  can't  tell  you  that,  in  fact,  they  would  have  done 
every  single  piece  of  work  that  is  in  here,  the  fact  is  that  within 
our  government — somebody  would  have  reproduced  the  effort  and 
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work  that  we  put  in  this  book  in  each  agency  that  had  an  adminis- 
trative procedure,  and  that  is  130  agencies. 

CONFERENCE  RECEIVES  VOLUNTEER  SERVICES 

Mr.  HoYER.  Are  there  other  examples? 

Mr.  Griffin.  Well,  I  think  one  that  is  really  central  to  our  whole 
mission  of  studying  the  administrative  process  and  trying  to  make 
recommendations  that  benefit  the  whole  government  in  the  oper- 
ation of  the  administrative  process,  and  one  of  the  things  that  I 
think  makes  the  Administrative  Conference  so  valuable  to  the  gov- 
ernment in  saving  money,  is  the  fact  that,  because  of  our  prestige 
known  throughout  the  academic  world  and  professional  world  and 
within  government  as  being  an  independent,  very  scholarly  reposi- 
tory of  expertise  on  the  administrative  process,  we  are  able  to  at- 
tract some  of  the  best  and  brightest  minds  in  academia  and  in  the 
private  bar  to  devote  literally  thousands  of  hours  free  to  the  gov- 
ernment. If  we  were  to  go  out  and  pay  for  that  kind  of  effort,  it 
would  cost  millions  of  dollars. 

So  we  are  given  the  value  of  these  experts  devoting  their  time — 
every  member  of  the  Conference — and  there  are  101  members  that 
form  the  Administrative  Conference  appointed  for  two-year  terms. 
Each  of  those  members  serves  on  one  or  more  of  our  six  standing 
committees,  and  they  do  a  tremendous  amount  of  work,  and  that  is 
all  free.  It  is  all  voluntary  work.  Typically,  these  are  either  the  top 
legal  officers  within  a  various  agency  or  department,  general  coun- 
sels of  the  Cabinet  departments  or  commissioners  of  independent 
regulatory  agencies,  as  well  as  the  top  academics  in  the  field  of  ad- 
ministrative law.  And,  as  I  said,  they  devote  hundreds  and  hun- 
dreds of  hours  free. 

Also,  where  we  do  go  out  and  commission  studies  to  be  done, 
typically  by  an  academic  who  is  the  leading  authority  in  his  or  her 
given  area,  because  of  the  prestige  of  the  Conference,  we  are  able 
to  recruit  these  experts  to  do  studies,  typically  $8,000  to  work  for 
anywhere  from  six  months  to  a  year  on  a  comprehensive  study 
that  may  result  in  a  200-page  detailed  study  on  a  given  area  or 
problem  within  administrative  law  and  procedure. 

And  if  we  were  to  go  out  and  use  a  typical  type  of  Washington 
"Beltway  bandit"  consulting  firm,  we  would  be  talking  hundreds  of 
thousands  of  dollars  for  a  similar  work  product.  It  is  typically  only 
eight,  nine,  or  ten  thousand  dollars  for  a  typical  ACUS  research 
budget  for  a  new  project.  And  that,  in  conjunction  with  literally 
the  hundreds  of  hours  of  review  and  consultation  with  the  mem- 
bers of  the  Conference  on  the  committee  that  would  be  entrusted 
with  that  specific  research  project,  results  in  a  unique  kind  of  rec- 
ommendation, one  in  which  all  the  different  perspectives  of  the 
problem  have  been  fully  identified,  taken  into  account,  discussed, 
debated  and,  hopefully,  a  recommendation  then  is  produced,  a 
formal  recommendation,  which  eventually  is  codified  into  the  code 
of  Federal  regulations,  and  which  all  the  agencies  in  the  govern- 
ment, as  well  as  the  public  citizens,  will  feel  is  a  fair  treatment  of 
the  problem  and  which  results  in  a  very  great  improvement  in  the 
administrative  process. 
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An  example  might  be  the  Equal  Access  to  Justice  Act,  where  we 
have  put  out  a  formal  recommendation  dealing  with  how  attorneys' 
fees  are  to  be  calculated  when  public  citizens  deal  with  the  govern- 
ment and  are  determined  to  be  entitled  to  receive  attorneys'  fees. 
Now,  what  has  happened  through  the  last  few  years  is  that  it  is 
requiring  a  tremendous  effort  to  determine  just  what  is  the  appro- 
priate amount  of  attorneys'  fees,  due  to  all  the  problems  that  are 
inherent  in  that  statute.  We  put  forth  a  formal  recommendation 
explaining  how  those  fees  should  be  determined  in  a  much  more 
expeditious  and  efficient  manner. 

TRACKING  CONFERENCE  RECOMMENDATIONS 

Mr.  HoYER.  The  summary  of  the  implementations  of  your  recom- 
mendations indicates  that  80  percent  of  your  recommendations 
have  been  or  are  being  implemented.  Have  you  tracked  each  rec- 
ommendation to  verify  its  implementation? 

Mr.  Griffin.  Yes,  Mr.  Chairman.  We  have  a  tracking  mecha- 
nism. In  fact,  our  general  counsel,  Mr.  Edles,  and  Jeff  Lubbers,  our 
Research  Director,  are  in  charge  of  maintaining  a  digest  on  that. 
And  we  devote  a  substantial  amount  of  our  efforts  among  our  staff 
to  following  up  and  making  sure  that  these  recommendations  are 
implemented.  Jeff,  you  might  want  to  answer. 

Mr.  Lubbers.  It  is  not  an  exact  science  to  know  when  a  recom- 
mendation has  been  fully  implemented,  but  we  do  keep  track  of 
every  one,  try  to  note  whether  we  have  achieved — completed  a  par- 
tial or  substantial  implementation  of  the  recommendation.  And 
this  requires  regular  checking  with  the  agencies  to  see  whether 
they  have  followed  our  advice  and  to  see  whether  Congress,  in  the 
case  of  a  legislative  recommendation,  has  passed  the  statute  based 
on  a  recommendation. 

Mr.  HoYER.  Do  you  have  a  compilation? 

Mr.  Lubbers.  Yes;  we  do. 

Mr.  HoYER.  With  an  assessment  of  partially  implemented,  fully 
implemented? 

Mr.  Lubbers.  Yes.  We  keep  that  up  to  date  annually. 

Mr.  HoYER.  Do  we  have  that? 

Mr.  Olmstead.  Was  that  in  the  materials? 

Mr.  Edles.  I  believe  it  is  in  the  materials,  but  if  not,  we  can  cer- 
tainly provide  it. 

Mr.  Lubbers.  Appendix  D  to  the  yellow. 

Mr.  HoYER.  When  I  read  this  last  night  I  must  have  missed  it. 

Mr.  Olmstead.  They  start  with  the  earliest. 

Mr.  Lubbers.  They  are  chronological. 

Mr.  Griffin.  Started  in  1968. 

Mr.  Olmstead.  I  might  add  to  that  that  we  have  just  finished 
having  each  of  the  committees — we  took  all  of  those  recommenda- 
tions and  divided  them  up  into  areas  of  jurisdiction  for  each  of  the 
committees.  They  have  reviewed  the  old  ones  to  determine  whether 
they  are  out  of  date,  need  to  be  updated,  need  to  be  changed,  and  a 
couple  of  them  are  now  in  the  research  file  for  review  to  be  recon- 
sidered by  the  office.  The  best  example  of  that  is  we  have  a  1972 
recommendation  on  discovery. 

Mr.  Lubbers.  1980. 
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Mr.  Olmstead.  And  because  of  all  the  effort  in  alternative  dis- 
pute resolution  and  improving  the  process,  we  think  that  recom- 
mendation ought  to  be  revisited.  And  so  it  is  now  on  our  proposed 
list  for  the  council  to  consider  relooking  at  it. 

BUDGET  REQUEST 

Mr.  HoYER.  Going  back  to  the  budget  numbers,  what  was  the 
level  of  your  request  of  0MB? 

Mr.  Griffin.  The  original  request  was  $2,400,000  and  then  the 
pass-back  brought  it  back  down  to  the  1993  level.  It  froze  us  at  the 

1993  level.  We  are  on  a  four-year  reauthorization  cycle.  In  1990,  in 
our  reauthorization  request,  we  had  projected  increases,  and  for 

1994  it  would  be  $2,400,000,  which  is  what  we  were  requesting,  and 
then  0MB  passed  back  the  $2,314,000,  which  is  exactly  the  same  as 
1993's  appropriation. 

Mr.  Olmstead.  Incidentally,  if  you  said  no  Federal  pay  raise  it 
would  have  been  $2,359,000. 

Mr.  Hoyer.  In  other  words,  the  $2.4  million  would  have  been  re- 
duced by  41  and  the  41  would  have  been  for  the  pay  differential 
and  the  cost  of  living  adjustment. 

Mr.  Olmstead.  Cost  of  living  increase. 

Mr.  Hoyer.  Again,  the  3  percent  administrative  cost  reduction, 
you  say  you  have  already  taken  that. 

Mr.  Olmstead.  To  get  to  the  base 

Mr.  Hoyer.  Assuming  that  that  3  percent  administrative  costs 
would  be  applied  to  baseline. 

Mr.  Olmstead.  That  is  right. 

Mr.  Hoyer.  As  opposed  to  last  year's  figure. 

Mr.  Olmstead.  That  is  right.  That  was  just  taking  the  pass-backs 
we  got  from  GSA.  They  provided  a  lot  of  support  services  for  us  as 
well  as  our  facilities,  and  they  gave  us — rent  increases  and  the  var- 
ious service  charge  increases,  those  increases  were  assumed  to  be 
added  to  the  base  before  you  took  the  3  percent  reduction. 

REIMBURSEMENTS 

Mr.  Hoyer.  In  last  year's  testimony  you  indicated  that  your  1992 
reimbursement  was  worth  $376,000.  What  will  it  be  for  1993? 

Was  that  the  actual  figure  for  1992— $376,000? 

Mr.  Olmstead.  The  reimbursable  figure?  Yes.  The  Congress  gave 
us  authority  to  take  the  interagency  money  and  carry  it  over.  Pre- 
viously we  had  obligated  money  that  we  got  from  other  agencies  in 
the  fiscal  year  in  which  we  received  it,  which  didn't  make  a  lot  of 
sense  if  we  received  it  in  September  and  had  to  have  it  obligated  in 
September.  So,  essentially,  that  number  now  includes  the  carryover 
from  the  previous  year  plus  projections  for  the  current  year  which 
we  have  not  yet  received. 

So  we  generally  project  that,  on  average,  we  get  about  $50,000, 
but  we  carry  over  around  $109,000.  So  the 

Mr.  Hoyer.  I  am  sorry.  I  must  have  lost  you.  What  does  the 
$376,000  relate  to? 

Mr.  Olmstead.  For  fiscal  year  1992? 

Mr.  Hoyer.  Yes. 
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Mr.  Olmstead.  We  had  two  large  interagency  transfers  that 
year.  One  was  for  the  Administrative  Law  Judge  Study  we  got 
from  OPM,  $150,000,  which  was  a  very  large  transfer. 

Mr.  HoYER.  And  what,  if  anything,  are  you  projecting  for  fiscal 
1994? 

Mr.  Olmstead.  At  the  moment  we  have  no  indications.  The 
$50,000  is  a  projection  based  on  historical  averages. 

ASSISTANCE  TO  FOREIGN  GOVERNMENTS 

Mr.  HoYER.  Now  Do  you  provide  advice  or  assistance  to  foreign 
governments? 

Mr.  Griffin.  Yes,  Mr.  Chairman.  In  fact,  under  a  recent  statute 
that  has  expanded  our  jurisdiction  to  actually  deal  with  foreign 
governments  in  helping  the  rule  of  law  program,  and  especially  in 
the  eastern  bloc  and  former  Soviet  Union.  We  work  under  an  ar- 
rangement, it  would  be  under  a  reimbursement  mechanism  with 
either  the  State  Department,  USIA  or  USAID.  So  we  are  in  the 
process  of  starting  to  develop  that  effort. 

In  fact,  a  group  of  Conference  members  and  other  experts  is 
going  over — a  six-member  team  has  been  invited  to  go  to  the 
Ukraine  in  March.  They  are  to  lecture  for  five  days  in  Kiev  on  the 
American  administrative  system  and  judicial  review,  environmen- 
tal regulation,  securities  regulation  and  foreign  commerce.  That 
will  be  the  first  of  these  informational  exchanges. 

We  have  traditionally  had  delegations  from  other  countries  visit 
the  Conference  where  we  provided  assistance  and  some  discussions, 
but  this  will  be  the  first  overseas  trip  actually  handled  by  the  Con- 
ference, and  it  was  reimbursed  through  USIA. 

Mr.  HoYER.  Is  that  100  percent  reimbursable? 

Mr.  Griffin.  Yes. 

Mr.  HoYER.  So  all  the  costs  associated  with  foreign  travel  and 
such  personnel  as  you  take  over  there,  is  reimbursed? 

Mr.  Griffin.  Yes.  In  this  case,  USIA. 

Mr.  HoYER.  And  is  it  your  policy  generally  to  pursue  100  percent 
reimbursement  of  this  kind  of  activity? 

Mr.  Griffin.  I  believe  by  the  statute  we  are  required  to  be  fully 
reimbursed.  We  don't  have  any  other  trips  right  at  this  time  on  the 
drawing  board.  That  is  the  only  trip  we  have.  This  is  the  first  one. 
At  the  moment,  the  only  one. 

FERS  PAYMENTS 

Mr.  HoYER.  On  your  FERS  payment,  your  statement  indicates 
that  benefit  payments  are  projected  to  be  $100,000  greater  than  the 
historical  costs  because  of  the  FERS  contribution. 

Mr.  Griffin.  And  Thrift  Savings  Plan.  Actually,  I  think  that 
number  has  been  revised.  Now  we  are  projecting  $79,000  as  an  in- 
crease. 

Mr.  HoYER.  The  FERS  savings  plan  has  been  in  existence  now 
for  some  years,  but  would  you  now  say  it  is  $79,000  greater  than 
the  historical  cost  because  of  FERS'  contribution? 

Mr.  Olmstead.  Right. 

Mr.  HoYER.  What  does  historical  refer  to?  Because  you  have  been 
making  FERS  contributions  I  take  it  for  some  years  now. 
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Mr.  Olmstead.  At  the  time  we  projected  the  money  that  we 
would  need  for  same  services  when  we  were  reauthorized. 

Mr.  Griffin.  In  1990. 

Mr.  Olmstead.  Which  was  the  1990  through  1994  authorization. 
We  used  the  historic  Civil  Service  numbers.  We  didn't — actually,  I 
think  we  only  had  one  or  two  employees  who  were  beginning  under 
the  newly  created  system,  and  I  certainly  didn't  recognize  it  if  they 
told  me  about  it  in  the  budget  book  someplace.  It  wasn't  something 
that  I  took  note  of,  that  the  difference  in  the  percentage  of  total 
compensation  that  FERS  and  Thrift  Savings  were  going  to  cost  us 
in  our  new  budget  was  as  high. 

Mr.  HoYER.  What  is  that  percentage? 

Mr.  Olmstead.  For  a  fully  funded  employee  in  the  GSA  loan  cat- 
egory it  can  be  up  to  33  percent  of  our  compensation  package,  if 
they  take  out  all  of  the  matching. 

Mr.  Griffin.  We  say  in  our  materials  that  traditionally  for  the 
Civil  Service  it  runs  8  to  15  percent  of  salary  and  for  the  FERS  pro- 
gram it  runs  anywhere  from  21  to  34  percent,  a  dramatic  increase. 

Mr.  HoYER.  And  the  contingency,  that  is,  the  spread,  relates  to 
the  employees'  contribution  level  to  the  Thrift  Savings  Plan? 

Mr.  Olmstead.  Right.  There  are  elections  and  they  can  change 
on  you  unexpectedly,  and  three-quarters  of  our  budget  is  personnel 
costs.  If  I  had  five  employees  that  suddenly  changed  their  TSP  con- 
tributions, it  can  affect  the  annual  budget  dramatically. 

Mr.  Griffin.  Out  of  our  $2,300,000,  $1,756,000  is  employee  com- 
pensation. 

REIMBURSEMENT  BY  OTHER  AGENCIES 

Mr.  HoYER.  The  question  suggested  is,  could  the  services  that  you 
render  to  domestic  sources  be  fully  reimbursable  as  it  is  for  For- 
eign Services? 

Mr.  Griffin.  Well,  in  fact,  as  we  mention  in  our  advisory  section 
and — well,  actually,  in  our  research  and  recommendations  I  should 
say,  we  did  not  have  the  funding  this  year  to  initiate  new  studies. 

Traditionally,  about  20  percent  of  the  total  ACUS  budget  was 
earmarked  for  new  crosscutting  research  studies  that  would  impact 
the  whole  scope  of  the  government.  What  has  happened  is,  espe- 
cially this  year,  when  we  are  going  to  have  such  reduced  funding, 
we  do  not  have  at  this  time  any  funding  to  initiate  new  studies,  but 
we  do  have  studies  in  the  pipeline  that  we  will  continue  with. 

We  can  only  initiate  new  studies  with  funds  we  receive  under  the 
Economy  in  Government  Act.  These  are  grants  from  the  other  de- 
partments or  agencies  that  have  commissioned  us  to  do  a  study  for 
them.  Those  studies  are  very  valuable,  and  we  have  examples 
where  they  prove  to  be  extremely  valuable  to  more  than  one 
agency.  But  we  look  at  this  as  somewhat  of  a  dangerous  trend  to 
see  our  budget  for  new  research  being  cut  back  to  where  we  cannot 
fulfill  what  has  historically,  been  our  mission  to  look  prospectively 
at  problems  that  could  be  in  their  infancy,  that  could  have  implica- 
tions across  the  whole  scope  of  the  government. 

We  have  to  have  the  funding  to  initiate  new  research  studies. 
Historically,  that  was  about  20  percent.  Now,  all  we  can  do  is  take 
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these  interagency  grants  under  the  Economy  in  Government  Act  to 
initiate  new  studies. 

Mr.  Olmstead.  I  might  add  to  that.  The  agencies  are  very  reluc- 
tant under  the  Economy  in  Government  Act  transfers  to  under- 
write the  overhead.  If  you  were  going  to  go  to  fully  reimbursable 
programs,  we  would  have  to  charge  them  to  underwrite  the  over- 
head, and  that  sometimes  makes  the  difference  as  to  whether  they 
are  willing  to  fund  these  studies,  because,  frequently,  the  funding 
comes  out  of  the  legal  side  of  the  agencies  and  their  budgets  are 
not  as  discretionary  as  the  program. 

CONCLUSION 

Mr.  HoYER.  I  appreciate  very  much  you  being  with  us  this  morn- 
ing. 

[Additional  questions  submitted  for  the  record  by  the  Committee 
and  the  answers  thereto  follow:] 


359 


Estimated  Savings 


I  am  very  interested  in  identifying  savings  in  the  operations  of  federal  agencies. 
Therefore,  I  am  very  interested  in  your  statement  that  your  work,  "often  results  in 
considerable  savings  to  the  government."  Have  you  been  able  to  quantify  these  savings. 

The  statement  to  which  the  question  refers  was  made  in  connection  with  two  Conference 
activities:  preparing  government-wide  administrative  law  publications  and  implementation  of 
the  Administrative  Dispute  Resolution  Act  of  1990  and  the  Negotiated  Rulemaking  Act  of 
1990.  Conference  worlc  on  just  these  two  matters  saves  the  other  agencies  of  government 
countiess  hours  and  considerable  expense  because  they  can  rely  on  the  Conference's  work  and 
do  not  have  to  duplicate  it  themselves. 

Publications.  The  Conference  has  historically  requested  funding  sufficient  to  allow  it  to 
produce  at  least  one  major  administrative  law  publication  each  year  for  use  by  agencies 
govermnent-wide.  These  publications  include  the  Federal  Administrative  Procedure 
Sourcebook,  A  Guide  to  Federal  Agency  Rulemaking,  the  Manual  for  Administrative  Law 
Judges,  the  Sourcebook:  Federal  Agency  Use  of  Alternative  Means  of  Dispute  Resolution,  and 
one  other  Sourcebook  or  study  guide  such  as  the  Negotiated  Rulemaking  Sourcebook,  the 
Agency  Guide  to  Government  in  the  Sunshine  Act,  a  collection  of  materials  on  Drafting  Federal 
Grant  Statutes,  or  another  timely  and  topical  series.  In  recent  years  the  Conference  has  had 
sufficient  funds  to  update  these  publications  on  a  five-ye<tr  cycle.  Last  year  (FY-92),  the 
Conference  published  the  second  edition  of  the  Federal  Administrative  Procedure  Sourcebook. 
We  believe  that  centralized  publication  saved  the  government  at  least  $500,000,  and  perhaps 
more.  The  Sourcebook  contains  the  text,  a  short  analysis,  a  legislative  history,  bibliographic 
references,  and  related  Code  of  Federal  Regulations  citations,  for  18  procedural  statutes 
applicable  to  federal  agencies.  Attorneys  in  each  agency  need  to  have  access  to  some  of  these 
statutes  on  a  continuing  basis  and  many  of  them  on  an  occasional  basis.  Before  issuance  of  the 
first  Sourcebook  in  1985,  agencies  typically  compiled  and  reproduced  the  needed  copies  of  the 
statutes  individually. 

In  1992,  the  Conference  printed  5000  copies  of  the  Sourcebook  and  federal  agencies  ordered  an 
additional  5000  copies  by  attaching  a  rider  to  the  Conference's  printing  order  with  the 
Government  Printing  Office.  The  total  research,  preparation,  and  printing  cost  to  the 
Conference  was  $55,000  and  additional  agency  orders  added  $10,000  (marginal  cost  to  the 
agencies  was  $2  per  copy).  If  the  60  member  agencies  of  the  Conference  had  assigned  a  GS-1 1 
paralegal  or  attorney  simply  to  compile  the  materials  and  reproduce  an  average  of  40  copies  of 
the  work  product  per  agency  at  a  cost  of  2  cents-per-page,  each  agency  would  have  spent  over 
$15,000  -  or  over  $900,000  across  the  government.  Not  every  agency  would  have  needed  to 
collect  the  materials  related  to  all  the  statutes.  Nevertheless,  it  is  likely  that  most  agencies 
would  have  needed  to  replicate  the  Conference's  effort  with  respect  to  at  least  12  of  the  18 
statutes,  such  as  the  Administrative  Procedure  Act,  that  clearly  apply  to  every  agency.  Thus, 
it  is  reasonable  to  assume  that  the  Conference's  centralized  publication  resulted  in  saving  the 
government  $500,000  or  more. 
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ADR.  The  Conference's  initiative  to  encourage  and  enable  federal  agencies  to  use  alternative 
means  of  dispute  resolution  (ADR)  is  beginning  to  achieve  substantial  savings  and  is  likely  to 
do  so  in  years  to  come.  Savings  accrue  primarily  from  decreasing  or  eliminating  the  need  to 
litigate  large  numbers  of  disputes  either  before  the  agency,  in  court,  or  both.  The 
Conference's  recommendations  on  ADR  furnished  the  model  and  the  impetus  for  Congress' 
passage  in  1990  of  the  Administrative  Dispute  Resolution  Act  (Public  Law  101-552).  The 
ADR  Act  recognizes  the  Conference's  expertise  and  requires  it  to  use  this  expertise  to  assist 
agencies  in  implementing  ADR.  The  Conference  has  conducted  an  intensive  implementation 
initiative  to  spur  increased  use  of  ADR  in  federal  agencies. 

Some  agencies  have  started  to  compile  data  on  the  extent  of  their  savings  derived  from  greater 
use  of  ADR.  The  Federal  Deposit  Insurance  Corporation  has  reported  direct  savings  of  $4.3 
million  in  1992  from  reduced  legal  fees  and  expenses  resulting  from  the  use  of  ADR.  FDIC 
staff  have  informed  us  that  their  initial  efforts  to  mediate  disputes  were  aimed  at  settling 
litigation  between  failed  financial  institutions,  but  that  the  ADR  Act  was  in  part  responsible  for 
their  decision  to  expand  their  ADR  program  to  "external"  disputes,  thus  achieving  increased 
cost  savings. 

Use  of  ADR  by  the  Fanners  Home  Administration  (FmHA)  has  produced  considerable  savings 
in  the  management  of  the  Farmer-Lender  Mediation  Program.  This  program,  which  was  given 
special  attention  by  the  Conference  in  Recommendation  91-7,  has  produced  savings  to  the 
states  estimated  by  FmHA  to  be  between  $18  million  and  $37  million  in  FY  1989  alone  and 
concomitant  savings  to  the  federal  government  of  between  $6.6  million  and  $14.7  million. 
Obviously,  the  Conference  does  not  claim  credit  for  all  of  these  savings.  But  this  is  just  one 
program  that  emerged,  in  1988,  afrer  the  Conference  had  begun  its  campaign  to  urge  agencies 
and  the  Congress  to  use  ADR  in  government  dispute  resolution. 

The  Conference's  ongoing  efforts  to  aid  agencies  in  implementing  the  ADR  Aa  are  likely  to 
result  in  measurable  savings  at  other  agencies. 

Induced  Savings.  In  a  somewhat  less  direct  fashion,  the  Conference  is  able  to  leverage  its 
relatively  small  appropriation  to  attract  considerable  in-kind  contribution  -  and,  even  direct, 
outside  financial  support  —  for  its  programs.  Conference  activities  draw  on  Conference 
members  who  donate  their  time  and  expertise.  So-called  "public"  members  of  the  Conference, 
i.e.,  non-government  members,  make  up  forty-five  percent  of  the  Conference  membership. 
Conference  bylaws  also  establish  categories  of  non-voting,  non-government  membership.  In 
1992,  non-government  members  donated  over  600  hours  of  time,  attending  committee  meetings 
and  plenary  sessions.  The  estimated  billable  hour  value  of  that  time  exceeds  $100,000.  Non- 
government members  also  spend  substantial,  additional  time  reading  reports,  revising 
recommendations,  and  supporting  other  Conference  activities.  It  is  not  unreasonable  to  believe 
that  the  federal  government  receives  in  excess  of  $200,000  a  year  in  donated  services  from  its 
non-government  members. 

The  Conference  has  statutory  authority  to  receive  gifts  from  the  private  sector  and  has  attracted 
funds  from  the  private  sector.  To  facilitate  the  Conference's  work  in  ADR,  two  foundations  - 
the  Hewlett  Foundation  and  the  Culpeper  Foundation  -  have  contributed  over  $200,000  to  the 
Conference  in  recent  years. 
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The  Conference  also  saves  agencies  money  by  providing  training  programs  on  a  cross- 
government  basis  without  charge  to  individual  agencies.  During  1992,  over  1000  agency 
personnel  attended  10  Conference  programs  specifically  targeted  toward  the  needs  of 
government  agencies.  It  is  not  unconunon  for  agencies  to  spend  $300  per  person  to  send 
people  to  seminars  and  training  programs  of  comparable  quality.  Because  the  Conference 
relies  heavily  on  volunteer  speakers,  the  saving  to  agencies  in  training  cost  could  approach 
$300,000. 

Questi  on  2.  What  Recommendations  in  particular  have  produced  the  greatest  savings? 

Answer.  As    explained    in    response    to    question    1,    implementation    of   the    Conference's    ADR 

recommendations  is  likely  to  achieve  the  greatest  long-term  savings  to  the  government  and  the 
private  sector  by  substituting  less  costly  consensual  resolution  of  government  disputes  for 
expensive,  formal  adjudication  and  court  litigation. 

But,  other  recommendations  have  also  produced  significant,  quantifiable  long-term  savings. 
Conference  Recommendations  72-6  and  79-3,  concerning  increased  use  (and  model  standards 
for)  administrative  civil  penalties,  have  clearly  had  a  major  impact  on  the  government's  ability 
to  collect  civil  penalties  for  regulatory  violations.  Before  1972,  when  the  Conference  issued 
Recommendation  72-6  and  its  accompanying  model  statute,  most  statutes  required  the  much 
more  cumbersome  court-collection  model  for  assessing  civil  penalties.  Since  that  time  over 
200  statutes  have  incorporated  the  Conference  administrative  imposition  model  and  civil 
penalty  collections  have  increased  dramatically:  In  1977  government-wide  collections  were 
$52.2  million;  by  FY  1990  (according  to  OMB's  report  to  Congress)  the  amount  had  increased 
to  $254  million.  It  would  be  unreasonable,  of  course,  to  ascribe  all  of  the  increase  to  ACUS' 
recommendation  (or  even  to  the  administrative  imposition  model,  since  such  statutes  are  not 
differentiated  in  the  0MB  report).  But,  clearly,  the  ACUS  Recommendations  have  been 
influential  in  this  growth. 

A  similar  push  by  the  Conference  was  given  to  the  concept  of  initiating  user  fees  for 
government-provided  services  or  goods  to  special  beneficiaries.  Recommendation  87-4 
provided  the  legal  and  intellectual  underpinnings  for  increased  enactments  of  user  fees  -  which 
have  been  a  great  boon  to  fair  deficit  reduction. 

Another  Conference  recommendation  that  clearly  produced  demonstrable  savings  is 
Recommendation  81-1,  "Procedures  For  Assessing  and  Collecting  Freedom  of  Information  Act 
Fees."  In  1986,  the  FOIA  was  amended  to  incorporate  the  Conference's  recommendations  that 
document  search  time,  duplication  and  review  costs  may  be  billed  if  the  request  is  made  for 
commercial  uses,  that  advance  payment  of  fees  can  be  requested  in  certain  circumstances,  and 
that  uniform  fee  schedules  be  developed.  Prior  to  the  change  in  the  law,  fees  collected  by  the 
government  were  quite  low.  (Our  1981  study  showed  that  in  1978,  the  government  collected 
only  $1.5  million.)  After  passage  of  the  1986  amendments,  modeled  on  the  ACUS 
recommendation,  fee  collections  have  risen  appreciably.  Although  government-wide  figures 
are  not  currently  collected,  the  Food  and  Drug  Administration  alone  (which  has  many 
commercial  requesters)  reported  collecting  $781,700  in  FY  1992.  Moreover,  these  changes  to 
the  Act  were  accomplished  without  undermining  the  robustness  of  its  primary  purpose  ~  to 
provide  the  general  public  with  access  to  government  records. 
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Two  Conference  recommendations  to  streamline  the  litigation  process  will  yield  long-term  cost 
savings  to  the  government  and  the  private  sector.  The  Conference,  in  1980,  recommended  a 
change  in  the  procedure  for  judicial  review  of  agency  decisions  in  order  to  eliminate  the  so- 
called  "race  to  the  courthouse"  problem.  Under  traditional  methods  of  seeking  judicial  review, 
the  court  of  appeals  in  which  the  first  petition  for  review  was  filed  had  jurisdiction  over  the 
proceeding.  Because  of  the  perceived  advantage  of  being  before  one  court  as  opposed  to 
another,  parties  choosing  to  appeal  an  agency  decision  were  "racing"  to  file  petitions  for 
review  in  various  federal  courts  around  the  country,  and  the  courts  had  to  devote  considerable 
time  to  determining  which  petition  was  filed  first.  The  Conference  proposed  a  statutory 
change  to  establish  a  scheme  of  random  selection  where  petitions  for  review  of  the  same 
agency  decision  are  timely  filed  in  more  than  one  court.  Congress  passed  legislation 
implementing  the  proposal  in  1988  (28  U.S.C.  §2112).  The  Judicial  Panel  on  Multi-District 
Litigation,  which  is  responsible  for  conducting  the  random  selection,  has  data  showing  that 
there  have  been  19  random  selertions  since  the  passage  of  the  legislation,  including  4  in  1992. 
The  Conference  consultant  who  studied  the  problem  in  1979  estimated  that  each  race  resulted 
in  $65,000-$100,0(K)  in  needless  litigation  costs  to  the  government  and  private  sectors.  Thus, 
total  savings  so  far  can  be  estimated  at  $1,275  million  to  $1.9  million  (in  1979  dollars). 

The  Conference,  in  1983,  proposed  a  change  to  the  contractor  certification  problem  to  bring 
unnecessary  litigation  over  government  contract  claims  to  an  end.  The  Conference 
recommended  that  the  certification  provision  of  the  Contract  Disputes  Act  be  amended  so  that 
it  is  no  longer  a  jurisdictional  barrier  to  appealing  a  denial  of  a  contract  claim.  The  Court  of 
Federal  Claims  had  made  the  following  observation  about  the  certification  provision:  "This 
court  and  other  judicial  bodies  spend  far  too  much  valuable  time  hearing  motions  to  dismiss, 
brought  by  the  government  to  challenge  jurisdiction  in  government  contract  cases  on  the  basis 
of  a  faulty  certification,  only  to  find  the  very  same  case  refiled,  at  a  later  date,  following 
additional  administrative  procedures  to  conform  with  the  certification  requirements  of  the 
statute  and  the  regulations.  The  result  is  an  inefficient  use  of  the  time  of  the  courts,  the 
government  and  the  plaintiffs."  Shirley  Construaion  Corp.  v.  United  States,  23  CI.  Ct.  686 
(1991)  (Judge  Horn).  The  Congress  adopted  the  recommendation  in  the  Court  of  Federal 
Claims  Technical  and  Procedural  Improvements  Act  of  1992,  Title  IX  of  Public  Law  102-572. 

In  addition  to  the  above  recommendations  that  have  already  produced  significant  savings, 
numerous  other  ACUS  recommendations  should,  when  implemented,  produce  similar  savings. 
Since  1986,  these  include  the  following  recommendations: 

86-7  Case  Management  as  a  Tool  for  Improving  Agency  Adjudication  (Suggests  ways  to 
obtain  more  efficient  and  inexpensive  processing  of  adjudications.) 

87-3  Agency  Hiring  of  Private  Attorneys  (Urges  less  contracting  out  for  legal  help,  greater 
sharing  of  agency  counsel  and  tighter  guidelines  and  reporting  requirements  for  outside  hiring.) 

88-2  Federal  Government  Indemnification  of  Government  Contractors  (Urges  tighter 
controls  and  reporting  of  potential  costly  indemnification  agreements.) 

88-5  Agency  Use  of  Settlement  Judges  (Promotes  use  of  this  increasingly  accepted  technique 
for  settling  cases.) 
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88-10  Federal  Agency  Use  of  Computers  in  Acquiring  and  Releasing  Information  (Provides 
guidance  on  a  govenunent-wide  problem  —  how  to  enter  the  computerized-information  age.) 

90-4  Social  Security  Disability  Program  Appeals  Process  (Advocates  closing  the 
administrative  hearing  record  earlier.) 

90-5  Federal  Agency  Elearonic  Records  Management  and  Archives  (Urges  that  the 
government  make  maximum  use  of  generally  available  technology  and  rely  upon  widely- 
accepted  private  sector  standards.) 

91-1  Federal  Agency  Cooperation  With  Foreign  Government  Regulators  (Gives  guidance  to 
agencies  on  dealing  with  multi-national  regulatory  procedural  issues.) 

91-9  Specialized  Review  of  Administrative  Aaion  (Offers  advice  to  Congress  on  factors  to 
take  into  account  when  evaluating  proposals  for  specialized  courts.) 

92-3  Enforcement  Procedures  Under  the  Fair  Housing  Aa  (Suggests  ways  to  give  litigants 
incentive  to  use  administrative  hearings  rather  than  court  trials,  in  fair  housing  cases.) 

92-5  Streamlining  Attorney's  Fee  Litigation  Under  the  Equal  Access  to  Justice  Act  (Contains 
specific  proposals  to  amend  the  Act  to  reduce  high  transaction  costs.) 

92-9  DeMinimis  Settlemems  Under  Superfitnd  (Suggests  ways  to  reduce  high  transaction 
costs  for  resolving  how  much  small-contribution  parties  should  pay  for  cleanups.) 

Implementation  op  Recommendations 

Question  1-  The  summary  of  the  implementation  of  your  recommendations,  indicates  (hat  80  percent 
of  your  recommendations  have  been  or  are  being  implemented.  That  is  an  impressive 
record.  Have  you  tracked  each  recommendation  to  verify  its  implementation? 

Answer.  Yes.    The  Office  of  the  Chairman  maintains  a  system  for  keeping  track  of  the  implementation 

of  all  Conference  recommendations.  We  keep  a  public  notebook  binder  on  each 
recommendation  that  serves  as  a  repository  for  all  actions  taken  by  the  Office  relating  to  the 
recommendation  and  any  responses  by  the  affected  agencies  and  Congress.  The  Office  also 
maintains  an  Implementation  Summary  for  all  of  our  recommendations  that  is  updated 
annually. 

Your  questions  have  led  us  to  review  closely  and  to  update  the  February  1993  Implementation 
Summary  that  was  submitted  as  Appendix  D  to  the  Conference's  prepared  statement.  The 
enclosed  updated  March  1993  Implementation  Summary  shows  the  following  results.  Since 
1968,  our  first  year  of  operation,  ACUS  has  issued  177  recommendatioas.  Six  of  them  are 
now  completely  "moot"  due  to  changed  circumstances  and  14  simply  "provide  general 
guidance'  to  agencies  and/or  Congress  and  are  thus  not  really  susceptible  to  implementation. 
Of  the  157  "implementable"  recommendations,  21  were  "fiilly  implemented,"  50  were 
"substantially  implemented,"  42  were  "partially  implemented,"  and  28  are  "in  progress." 
Eleven  recommendations  were  "not  implemented"  and  in  5  cases,  the  degree  of  implementation 
was  "unknown." 
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Thus,  141  (80%)  of  the  177  Recommendations  have  been  at  least  partially  implemented  or  are 
in  progress.  (The  figure  rises  to  90%  when  only  the  group  of  157  implementable 
recommendations  is  the  basis  for  comparison.) 

Question  2.  While  some  of  the  recommendations  indicate  "implementation  in  progress",  this  may  mean 
that  the  study  has  beoi  forwarded  to  the  appropriate  agency.  Why  would  you  consider 
the  implementation  of  a  recommendation,  "in  progress",  when  all  you  have  done  is 
forward  it  to  the  appropriate  agency? 

Answer.  Our  updated  summary  contains  28  "in  progress"  out  of  177  (see  answer  to  question  #1,  above). 

We  do  not  consider  it  adequate  simply  to  forward  the  recommendation  to  the  appropriate 
agency  or  Congressional  committee.  At  a  minimum,  we  normally  solicit  a  response  from  the 
affected  agency  and  look  for  ways  to  stimulate  agency  compliance  -  through  follow  up  letters, 
comments  in  agency  rulemaking,  or  meetings  with  agency  officials.  With  respect  to 
recommendations  made  to  Congress,  we  have  to  be  a  little  more  reactive.  Once  we  have 
forwarded  a  recommendation  to  the  relevant  committees  of  Congress,  we  look  for  opportunities 
to  get  a  bill  introduced,  add  or  amend  provisions  of  pending  bills,  testify  in  hearings,  work 
with  staff,  etc. 

The  "in  progress"  designation  is  primarily  reserved  for  those  recommendations  that  have  been 
issued  within  the  last  several  years.  In  fact,  23  of  the  28  "in  progress"  recommendations  were 
issued  in  1989-1992.  Because  implementation  can  take  time,  we  feel  that  the  designation  is 
appropriate  where  the  agencies  and/or  Congress  are  still  digesting  the  recommendation. 

Question  3.  What  percentage  of  your  recommendations  have  been  implemented  in  the  form  of  changed 
policy,  regulation,  or  guidance? 

Answer.  As    explained    in   our    answer   to    question   #1,    113    (72%)   of  our    157    implemenUble 

recommendations  have  been  fully,  substantially  or  partially  implemented.  Our  assessment  of 
the  response  to  each  of  these  113  recommendations  shows  that  at  least  some  of  the  intended 
agencies  have  modified  their  regulations,  guidelines  or  policies  in  accordance  with  the 
recommendation  or  that  Congress  has  enacted  implementing  legislation. 


Funding  Level 

Question  1.  We  received  a  message  from  you  on  Thursday  indicating  that  your  1994  budget  will  be  the 
same  as  your  1993  appropriation:  $2314  million.  What  actions  will  you  take  to  maintain 
this  funding  level? 

Answer.  The  Conference  has  been  notified  of  increases  in  rent  and  support  contracts  that  would  require 

$494,000  to  maintain  same  services.  This  is  approximately  $45,000  more  than  FY-93.  The 
FY-94  request,  however,  asks  for  $15,000  less.  A  two  per  cent  increase  is  requested  for 
Personnel  Compensation  and  Benefits  for  FY-94.  In  recent  years  the  Conference  has  had  24 
FTE  and  no  attrition.  For  FY-94,  the  projected  increases  in  personnel  and  benefits  will  be 
over  $34,000  above  the  costs  for  the  same  services  in  FY-93,  assuming  the  proposed  pay 
freeze  for  federal  employees  is  maintained.  A  number  of  services  important  to  the 
Conference's  mission  will  be  cut  in  order  to  maintain  the  FY-93  funding  level.   Computerized 


365 


legal  research  will  be  eliminated  during  the  year,  saving  $15,000.  Funds  set  aside  for  space 
for  colloquia  have  been  eliminated  saving  $2,000.  Staff  training  fiands  are  deleted  saving 
$6,000.  Office  supplies  and  library  acquisitions  are  cut  $10,000.  New  equipment  purchases 
have  been  cut  $15,000  and  scheduled  equipment  replacement  will  be  deferred,  saving  $7,000. 
Contracts  for  accounting  support  and  miscellaneous  purchase  orders  are  cut  $2,000.  While 
ongoing  research  projects  and  interagency  funded  projects  will  be  continued,  no  new  research 
will  be  initiated  in  FY-94  from  appropriated  funds.  New  projects  have  a  startup  cost  of  $8- 
10,000  each.  The  FY-94  request  reduces  funds  requested  for  implementation  and  advisory 
activities  approximately  $5,000  for  a  request  of  $34,900.  Federal  Register  costs  will  be 
reduced  due  to  the  fewer  number  of  projects  projected  for  work  during  the  year  and  some 
expected  savings  associated  with  using  electronic  text.  One  issue  of  the  newsletter  will  be  cut 
to  save  printing  and  postage  costs.  The  FY-94  request  for  Clearinghouse  functions  is  $19,500 
reduced  from  $44,500  two  years  ago.  This  reflects  an  intention  to  forego  publishing  a 
sourcebook  type  resource  during  the  year  or  to  attempt  to  raise  the  printing  costs  for  such  a 
publication  through  Economy  in  Government  Act  transfers. 

Question2.         Will  you  be  required  to  increase  your  reimbursable  program  to  bring  in  more  revenue? 

Answer.  To  continue  to  have  an  active  research  program,  it  will  be  necessary  to  fund  new  projects  in 

FY-94  from  interagency  transfers.  It  will  not  be  necessary  to  increase  the  reimbursable 
program  in  order  to  maintain  the  office  and  staff  of  the  Chairman  and  our  implementation  and 
advisory  responsibilities. 

Question  3.         What  was  the  level  of  your  request  to  OMB? 

Answer.  The  Conference  requested  $2,400,000  in  its  September  1,  1992  budget  request  to  OMB  for 

FY-94. 

Question  4.         in  last  years  testimony,  you  estimated  your  1992  reimbursable  program  would  total 
$376,000.   What  was  the  actual  figure  for  1992? 

Answer.  The  Conference  received  $109,377  in  transfers  under  the  Economy  in  Government  Act  in  FY- 

92.  $108,675  was  disbursed.  The  Conference  is  authorized  to  retain  transfers  until  the  project 
is  completed.  The  total  balance  for  all  transfer  funds  on  hand  at  the  end  of  FY-92  was 
$301,399.  The  balance  carried  over  from  the  previous  year  was  somewhat  higher  than  normal 
because  two  large  studies  funded  in  FY-91  were  still  in  progress. 
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Advice  and  Assistance  to  Foreign  Governments 

Question  1.         Are  you  reimbursed  for  the  assistance  you  provide  to  foreign  governments?   If  so,  what  is 
the  estimated  revenue  generated  with  this  work? 

Answer.  The  AdminisUative  Conference  Act,  5  USC  §  594(5),  authorizes  the  Conference  to  "provide 

assistance  in  response  to  requests  relating  to  the  improvement  of  administrative  procedure  in 
foreign  countries,"  but  provides  that  such  assistance  "may  only  be  undertaken  on  a  fully 
reimbursable  basis,  including  all  direct  and  indirect  administrative  costs."  Projects  must  also 
be  approved  by  the  Department  of  State,  the  U.S.  Information  Agency  GJSIA)  or  the  Agency 
for  International  Development.  To  date,  the  Conference  has  received  a  single  transfer  of 
$50,000  from  USIA  to  make  a  preliminary,  fact-finding  trip  to  destinations  of  USIA's  choosing 
and  thereafter  conduct  one  or  more  week-long  workshops.  Two  Conference  officials  in  1991 
traveled  to  Ukraine,  Russia  and  Poland  to  exchange  information  with  foreign  counterparts. 
Based  on  information  obtained  on  that  trip,  USIA  has  chosen  Kiev,  Ukraine  as  the  site  of  an 
administrative  law  workshop  in  March  1993. 

Questi  on  2.         Give  us  an  example  of  the  kind  of  assistance  you  provide  to  these  foreign  governments. 

Answer.  The  only  Conference  foreign  assistance  project  to  date  is  a  planned  workshop  in  Ukraine 

scheduled  for  March  22-26,  1993,  in  cooperation  with  the  Ukrainian  Institute  of  Public 
Administration.  The  workshop  will  focus  on  the  administrative  process  and  government 
regulation  of  a  market  economy. 

A  team  consisting  of  four  U.S.  government  experts  and  two  U.S.  law  professors  will 
participate  with  Ukrainian  experts  in  the  week  long  seminar.  The  first  four  days  will  be  a 
lecture  and  discussion  series  to  address  (i)  government  structure,  such  as  the  place  of 
administrative  agencies  within  a  constitutional  system  and  the  institutions  that  oversee 
administrative  agencies,  including  Congress  and  the  judiciary;  (ii)  procedural  forms  of 
administrative  action,  such  as  rulemaking  and  adjudication;  and  (iii)  government  methods  of 
regulating  a  free  market,  encompassing  protection  of  public  health,  safety  and  environment, 
and  the  regulation  of  private  business.  On  the  fifth  day,  the  U.S.  team  will  divide  into  smaller 
groups  to  visit  the  national  law  school,  government  ministries,  and  an  organization  of  local 
government  officials.  In  conjunction  with  the  workshop,  the  Conference  has  produced  a  set  of 
materials  containing  written  descriptions  of  each  subject  area.  The  materials  will  be  translated 
into  Ukrainian  and  distributed  throughout  the  country.  Approximately  125-150  Ukrainian 
lawyers,  judges,  law  professors,  and  government  officials  from  throughout  Ukraine  are 
expected  to  attend. 


367 


Personnel  Compensation  and  Benefits 

Question  i.  Your  sUtement  indicates  that  your  personnel  costs  have  increased  in  part  because  of  the 
high  funding  of  benents  required  for  FERS  employees.  What  has  been  your  experience 
with  matching  the  thrift  savings  program. 

Answer.  TSP  matching  payments  for  pay  period  #3  (January  10-23,  1993)  were  12  per  cent  of  total 

benefits  paid  or  approximately  $32,000  annualized. 

Question  2.  Your  statement  indicates  that  benefit  payments  are  projected  to  be  $100,000  greater  than 
historical  costs  because  of  the  FERS  contribution.  What  percentage  increases  does  this 
represent. 

Answer.  At  the  time  the  Conference  submitted  its  quadrennial  reauthorization  request  in  1989,  personnel 

benefits  for  FY-90  totaled  $146,000  and  were  projected  to  be  $162,000  in  FY-92.  In  FY-92 
actual  benefits  were  $238,000.  Thus,  in  1992  benefits  were  63  per  cent  higher  than  they  were 
in  1990  and  were  47  per  cent  greater  than  projected  when  accounting  for  pay  increases  and 
inflation.  For  FY-94,  benefits  are  now  projected  to  be  $279,000,  or  91  per  cent  higher  than 
they  were  in  FY-90. 


Thursday,  February  25,  1993. 

OFFICE  OF  GOVERNMENT  ETHICS 

WITNESSES 

STEPHEN  D.  POTTS,  DIRECTOR 

DONALD  E.  CAMPBELL,  DEPUTY  DIRECTOR 

F.  GARY  DAVIS,  GENERAL  COUNSEL 

Mr.  HoYER.  We  will  now  go  to  the  Office  of  Government  Ethics, 
Mr.  Davis,  Mr.  Campbell  and  Mr.  Potts.  Gentlemen. 

Mr.  Potts.  Steve  Potts. 

Mr.  HoYER.  Mr.  Potts,  we  welcome  you  to  the  committee. 

Mr.  Potts.  Thank  you,  sir, 

Mr.  HoYER.  We  would  be  pleased  to  hear  from  you  at  this  time. 
We  will  include  the  text  of  your  entire  statement  in  the  record  at 
this  time,  and  you  can  proceed  to  highlight  that  statement  as  you 
wish  and  introduce  your  colleagues. 

Mr.  Potts.  Very  good. 

Mr.  Chairman,  it  is  a  pleasure  to  appear  before  you  this  morn- 
ing, and  we  are  here,  of  course,  to  discuss  the  U.S.  Office  of  Gov- 
ernment Ethics.  Before  summarizing  my  statement,  let  me  intro- 
duce Donald  Campbell,  who  is  the  Deputy  Director  of  OGE,  and  my 
General  Counsel,  Gary  Davis.  And  let  me  also  just  say  that  I  am 
very  fortunate  to  have  such  fine  people  that  work  for  the  Office  of 
Government  Ethics,  really  very  fortunate  in  that  regard. 

I  would  like  to  ask  that  my  full  statement  be  introduced  into  the 
record  and  just  allow  me  a  few  minutes  to  summarize  those  com- 
ments. 

THE  ETHICS  COMMUNITY 

In  my  full  statement,  Mr.  Chairman,  I  discussed  how  OGE  is  or- 
ganized and  the  responsibilities  and  the  accomplishments  of  each 
program  component  of  the  agency.  Today,  however,  I  feel  that  it  is 
essential  that  I  focus  on  the  efforts  within  OGE  to  create  an  execu- 
tive branch  ethics  community,  a  cohesive  working  relationship  be- 
tween our  agency  and  the  men  and  women  that  implement  the 
ethics  program  within  their  own  agencies. 

By  developing  a  strong  ethics  community,  we  feel  that  greater 
understanding  and  adherence  to  the  ethics  rules  can  be  achieved. 
By  sharing  experiences  that  have  confronted  ethics  officials  and 
discussing  with  them  appropriate  solutions,  we  foster  consistent  in- 
terpretations of  the  rules.  We  avoid  needless  expenditure  of  time 
and  energy  when  an  official  in  another  agency  faces  a  similar  kind 
of  problem.  So  they  are  in  a  position  to,  through  us  as  a  catalyst, 
share  experiences  with  problems  so  that  each  time  a  new  problem 
comes  up  they  are  not  faced  with  kind  of  reinventing  the  wheel. 
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Also,  we  are  in  the  process  of  developing  a  number  of  training 
tools  and  materials  for  the  entire  executive  branch,  and  we  think 
in  that  way  we  are  able  to  conserve  resources,  rather  than  having 
each  department  and  agency  through  their  ethics  program  having 
to  develop  those  resources  and  materials.  Clearly,  OGE  is  charged 
with  taking  the  lead  in  establishing  this  kind  of  ethics  community. 

ETHICS  CONFERENCES 

In  furtherance  of  that  effort,  we  have  sponsored  two  successful 
annual  conferences  and  are  planning  a  third  this  fall.  There  had 
been  a  gap  of  several  years  since  the  time  that  an  ethics  conference 
had  been  held  in  which  the  ethics  officials  from  throughout  the  ex- 
ecutive branch  had  gotten  together  in  one  place.  To  discuss  ethics 
programs  and  really  think  through  the  common  issues  we  face, 
what  are  some  of  the  solutions  that  one  agency  has  come  up  with 
that  they  could  be  shared  with  another  agency. 

We  were  also  able  to  listen  to  them  and  find  out  what  is  it  exact- 
ly that  they  are  interested  in  getting  from  us.  In  other  words, 
treating  them  like  OGE's  clients  and  customers.  How  can  we  help 
put  together  your  program,  to  make  that  program  more  effective? 
So  we  then  returned  with  that  information  and  used  it  as  kind  of  a 
road  map  for  the  things  that  we  could  do  that  would  be  the  most 
helpful  in  making  agency  programs  successful. 

UMITED  RESOURCES 

Because,  as  you  are  aware,  our  agency  is  very  small.  We  have 
now  90  employees,  and  we  have  the  responsibility  for  an  ethics  pro- 
gram for  the  entire  executive  branch.  Obviously,  we  cannot  our- 
selves go  out  and  accomplish  that.  The  only  way  we  can  do  it  is  by 
being  the  catalyst  for  the  ethics  programs  in  all  of  the  various  de- 
partments and  agencies.  And  so  that  is  our  strategy,  in  effect,  to 
leverage  ourselves  by  working  with  the  ethics  officials  in  each  of 
the  departments  and  agencies,  being  sensitive  to  what  their  needs 
are  and  responding  in  terms  of  assistance,  whether  it  is  people  or, 
to  a  greater  extent,  it  is  in  a  way  of  developing  resources,  video- 
tapes and  things  of  that  sort. 

So  I  think  that  one  of  the  things  that  has  happened  is  we  have 
been  on  a  real  growth  line  where  we  have  gone  from  about  40  ern- 
ployees  up  to  about  90  now.  And  our  FTE  level  approved  for  this 
year  is  101.  And  we  are  at  the  90  level  and  moving  toward  not  the 
101,  because  we  understand  we  are  going  to  have  to  reduce  re- 
sources. We  have  about  seven  slots  that  we  intend  to  fill  between 
now  and  the  end  of  the  fiscal  year. 

The  greatest  growth  in  our  program  during  this  time  was  in  the 
Office  of  Program  Assistance  and  Review.  And  it  stemmed  both 
from  a  study  by  GAO  and  also  hearings  conducted  by  Senator 
Levin  on  the  Senate  side  pointing  out  that  we  had  the  responsibil- 
ity to,  in  effect,  conduct  GAO-type  reviews  of  the  ethics  programs 
throughout  the  executive  branch;  When  those  hearings  were  held, 
there  were  a  total  of  three  people  employed  by  OGE  to  do  that  and 
there  are  270  departments  and  agencies. 

So  it  was — we  were  totally  out  of  kilter  in  terms  of  what  our 
statutory  mission  was,  and  we  didn't  have  the  resources  to  do  that. 
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We  were  able  to  get  the  increase  in  our  appropriations  and  FTE 
level  to  bring  that  staffing  up  so  that  we  could  accomplish  the  ap- 
propriate level  of  reviews  on  about  a  three-  to  three-and-a-half-year 
cycle  to  get  around  to  actually  take  a  look  at  these  agency  ethics 
programs. 

Mr.  HoYER.  When  was  that? 

Mr.  Potts.  Well,  when  I  came  aboard  in  August  of  1990,  we  had 
three  people  to  do  that  job.  And  so  we  have  substantially  ramped 
up  in  terms  of  those  people,  and  by  the  end  of  this  fiscal  year  we 
should  have  enough  people  on  board  to  be  able  to  conduct  these 
audits  of  the  ethics  programs  on  a  cycle  of  about  every  three  years. 

My  final  oral  part  of  this  statement  is  that,  of  course,  we  are 
very  aware  that  the  substantive  mission  of  each  of  the  departments 
and  agencies  is  really  the  priority,  but  we  also  recognize  that  man- 
agement of  an  ethics  program  is  one  of  the  many  duties  assigned  to 
the  staff  in  these  agencies  operating  with  limited  resources  and  re- 
sources which  may  become  even  more  scarce  because  of  the  current 
budgetary  constraints.  So  we  really  strongly  believe  that  OGE's 
role  in  supporting  and  reinforcing  agency  ethics  programs  may 
become  even  more  significant  than  it  has  in  the  past. 

So  that  concludes  what  I  had  to  say  orally,  but  I  am,  obviously, 
very  happy  to  answer  any  questions  you  may  have. 

[The  information  follows:] 
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MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

I  appreciate  this  opportunity  to  appear  before  the 
Subcommittee  to  provide  an  overview  of  the  Office  of  Government 
Ethics  (OGE)  and  to  brief  you  on  some  of  our  accomplishments  and 
initiatives.  In  testifying  today,  I  want  to  emphasize  at  the 
outset  that  the  Administration  is  currently  formulating  the 
President's  FY  1994  Budget.  Accordingly,  I  am  not  in  a  position  to 
provide  you  with  the  Administration's  position  on  funding  for 
specific  programs  or  activities.  As  soon  as  the  President's  1994 
Budget  is  released,  I  would  be  pleased  to  provide  you  with  the 
agency's  views. 

OVERVIEW 

The  Office  of  Government  Ethics,  a  small  agency  with  wide- 
ranging  responsibilities,  was  esteiblished  by  the  Ethics  in 
Government  Act  in  1978.  Originally  part  of  the  Office  of  Personnel 
Management,  OGE  was  made  a  separate  agency  on  October  1,  1989  (P.L. 
100-598)  .  The  statute  creating  the  Office  of  Government  Ethics 
made  it  responsible  for  providing  "overall  direction  of  executive 
branch  policies  related  to  preventing  conflicts  of  interest  on  the 
part  of  officers  and  employees  of  any  executive  agency."  Specific 
responsibilities  fall  into  six  general  areas: 

•  regulatory  authority  --  develop,  recommend  and  review 
statutes  and  regulations  pertaining  to  conflicts  of 
interest,  post -employment  restrictions,  standards  of 
conduct,  and  public  and  confidential  financial  disclosure 
in  the  executive  branch. 

•  financial  disclosure  -  -  review  executive  branch  piiblic 
financial  disclosure  reports  of  certain  Presidential 
appointees  for  actual  or  potential  violations  of 
appliccible  laws  and  regulations  and  recommend  appropriate 
corrective  action;  administer  executive  branch  blind 
trusts  and  certificates  of  divestiture  program. . 

•  education  and  training  --  implement  statutory  responsi- 
bility of  "providing  information  on  and  promoting 
understanding  of  ethical  standards  in  executive 
agencies . " 

•  guidance  and  interpretation  --  prepare  formal  advisory 
opinions,  informal  letter  opinions  and  policy  memoranda 
on  how  to  interpret  and  comply  with  requirements 
regarding  conflict  of  interest,  post-en^loyment, 
standards  of  conduct,  and  financial  disclosure  in  the 
executive  branch;  consult  with  agency  ethics  officials  in 
individual  cases . 
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•  enforcement  -  -  monitor  agency  ethics  programs  and 
review  compliance,  including  financial  disclosure 
systems;  refer  possible  violations  of  conflict  of 
interest  laws  to  the  Department  of  Justice,  and  advise 
them  on  prosecutions  and  appeals;  order  corrective  action 
or  recommend  disciplinary  action  in  unique  individual 
cases . 

•  evaluation  --  evaluate  the  effectiveness  of  conflict  of 
interest  laws  and  recommend  appropriate  amendments. 

Attached  to  my  statement  as  Appendix  A  is  a  more  complete 
listing  of  the  responsibilities  of  this  Office,  indicating  the  most 
recent  additions  by  the  statute  or  Executive  order  which  mandates 
them.   I  ask  that  it  be  included  as  part  of  the  hearing  record. 

The  Office  is  organized  into  three  major  areas.  Office  of 
General  Counsel  and  Legal  Policy,  Office  of  Program  Assistance  and 
Review  and  Office  of  Education.  They  are  supported  by  a  small 
administrative  staff  providing  normal  office  functions:  personnel, 
budget,  administrative  services  and  information  management. 

In  general,  we  carry  out  our  work  through  a  network  of 
Designated  Agency  Ethics  Officials  (DAEOs)  located  in  Federal 
departments  and  agencies.  These  are  employees  of  the  agencies  who 
are  conducting  the  Federal  ethics  program  on  site:  giving  advice 
and  guidance  on  "matters  of  conflict  of  interest,  financial 
disclosure,  standards  of  ethical  conduct  and  post -employment 
restrictions;  educating  employees  about  the  statutes  and  standards; 
assisting  in  individual  employee  disciplinary  actions  and 
implementing  the  agencies'  public  and  confidential  financial 
disclosure  systems.  This  group  and  their  deputies  make  up  the 
substantial  majority  of  the  "Federal  ethics  community"  to  which  we 
communicate  policy  and  regulatory  changes.  We  send  out  periodic 
memoranda  to  them  (DAEOgrams) ;  we  meet  in  conference  annually  and 
in  small  training  workshops  throughout  the  year  to  discuss  programs 
and  problems  with  them.  We  also  have  OGE  desk  officers  assigned  to 
work  with  agencies  and  DAEOs  on  a  daily  basis. 

One  element  of  our  progrcun  that  I  have  emphasized  is  an 
increased  communications  network  with  agency  ethics  officials.  We 
have  had  two  successful  annual  conferences  with  over  250  agency 
ethics  officials,  and  in  September  we  expect  to  host  some  400 
ethics  officials.  We  also  hold  informal  brown  bag  luncheons  with 
ethics  officials  as  a  forum  for  discussions.  For  fast,  accurate 
and  inexpensive  communications,  OGE  has  recently  established  an 
electronic  bulletin  board  so  that  ethics  officials  around  the 
country  can  have  easy  access  to  OGE  materials  through  the  use  of 
the  computer  systems  already  in  place  in  their  agencies. 
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OGE  ENFORCEMENT  AUTHORITIES 

The  Office  has  two  distinct  enforcement  authorities,  one  for 
agency  ethics  programs  emd  one  for  individuals.  The  basic 
enforcement  authority  is  that  which  allows  OGE  to  order  corrective 
action  on  the  part  of  an  agency  which  is  not  conducting  its  ethics 
program  properly  either  through  its  financial  disclosure  and 
training  systems  or  through  the  advice  being  given.  This  authority 
has  been  used  effectively  in  the  past,  cind  in  conjunction  with  our 
agency  review  program,  we  expect  that  it  will  continue  to  be  of  use 
in  the  future.  The  second  authority  was  clearly  established  during 
the  last  OGE  reauthorization  process  and  is  intended  to  be  used 
only  in  those  circumstances  where  the  agency  which  employs  the 
individual  is  unedale  or  unwilling  to  pursue  an  alleged  ethics 
violation.  If  OGE  feels  it  necessary  to  step  into  that  process,  we 
have  este±»lished  a  set  of  procedural  rules  which  include  a 
provision  for  public  hearing.  Up  to  the  present  time,  OGE  has  not 
believed  it  necessary  to  employ  these  procedures. 

RESPONSIBILITIES  AND  ACCOMPLISHMENTS 

The  Office  of  General  Counsel  and  Legal  Policy 

The  Office  of  General  Counsel  and  Legal  Policy  (OGC)  at  OGE  is 
responsible  for  reviewing  existing  ethics  statutes  and  regulations 
for  their  sufficiency  and  appropriateness,  recommending  changes, 
drafting  proposed  legislation  and  regulations,  drafting  and 
clearing  all  Congressional  testimony  and  communications,  providing 
written  and  oral  guidance  on  the  application  of  the  statutes  and 
regulations  to  agencies  and  to  the  public  and  serving  as  OGE's 
primary  office  of  policy  development. 

This  office  is  responsible  for  regulatory  ,  statutory,  and 
legislative  coordination  with  the  Department  of  Justice,  the  Office 
of  Personnel  Management,  the  White  House  and  0MB.  It  also  works 
closely  with  the  Criminal  Division  of  the  Department  of  Justice  in 
matters  involving  criminal  conflict  of  interest  prosecutions.  In 
addition,  it  has  primary  responsibility  within  the  agency  for  the 
review  of  the  financial  disclosure  reports  of  Presidential  nominees 
to  Senate -confirmed  positions,  working  with  agency  ethics  officials 
to  assist  nominees  in  taking  appropriate  steps  to  cure  any  actual 
or  potential  conflicts.  In  that  regard,  this  office  maintains  and 
administers  the  qualified  blind  trust  program  of  the  Executive 
branch  and  administers  the  certificate  of  divestiture  program  for 
those  who  are  eligible  to  defer  capital  gains  realized  on  sales  of 
assets  required  because  of  actual  or  potential  conflicts  of 
interest . 
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Finally,  attorneys  augment  the  role  of  OGE's  Office  of 
Education  by  serving  as  expert  instructors  at  training  seminars  and 
helping  develop  educational  materials  and  films.  They  also  serve  as 
official  speakers  and  panelists  at  forums  for  Government  en^loyees 
euid  the  public  on  issues  arising  out  of  the  executive  branch  ethics 
programs  including  those  that  overlap  with  the  Procurement 
Integrity  Progreun. 

Accorrpl  ishments 

In  1989,  every  statute  and  executive  order  on  which  the 
executive  branch  ethics  program  was  based  was  cunended,  repealed, 
replaced  or  augmented.  This  office,  within  OGE,  was  primarily 
responsible  for  the  agency's  response  to  the  dramatic  changes. 

As  a  result  in  the  past  two  years  this  office  has  issued  draft 
and  final  regulations  providing  for  the  new  executive  branch-wide 
standards  of  conduct.  These  regulations  replace  a  system  of  agency- 
by-agency  regulation  estaJslished  in  the  mid- I960' s.  This  Office 
also  issued  an  interim  regulation  to  establish  a  new  confidential 
financial  disclosure  system  for  mid- level  executive  branch 
employees  and  developed  the  form  for  agency  use. 

More  recently,  OGC  has  concentrated  on  providing  assistance  to 
then  President-elect  Clinton's  transition  and  now  his 
Administration's  process  of  clearing  nominees.  It  has  also  been 
providing  a  substantial  amount  of  advice  about  the  rules  governing 
negotiating  for  employment  and  post-en^iloyment  restrictions  for  use 
by  en5)loyees  of  the  last  Administration. 

The  Office  of  Education 

The  major  goal  of  the  Office  of  Education  (OE)  is  to  insure 
that  quality  ethics  education  programs  are  provided  by  agencies  to 
over  3.5  million  executive  branch  employees  (civilian  cind  military) 
and  that  materials  are  made  available  to  assist  these  programs. 
Regulations  require  that  each  DAEO  must  ensure  that  an  education 
program  for  agency  employees  concerning  all  ethics  and  standards  of 
conduct  matters,  including  post -employment  matters,  is  developed 
and  conducted  in  cooperation  with  the  education  program  of  OGE. 

To  assist  agencies  in  their  progrsuns,  especially  in  light  of 
the  new  standards  of  conduct,  this  office  has  developed  progreims  to 
help  train  agency  trainers  and  has  been  primarily  responsible  for 
coordinating  within  OGE  the  development  of  core  training  materials 
to  be  used  by  agencies  when  training  employees. 

With  the  standards  of  conduct  becoming  effective  February  3, 
1993  a  new  eirphasis  will  be  on  the  training  aspect  of  our  mission. 
This  includes  not  only  putting  together  training  courses  for  junior 
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and  senior  ethics  officials,  including  a  video  for  ethics 
officials,  but  also  developing  videos,  pamphlets  and  booklets  for 
their  use  in  training  the  employees  of  the  executive  branch. 

Accomplishments 

This  office  has  approved  most  agencies'  training  plans  for  FY 
1993.  Through  this  office,  OGE  recently  completed  and  released  to 
the  agencies  two  new  videotapes  they  can  use  to  train  ethics 
officials  and  employees  on  the  new  standards  of  conduct.  The  Office 
of  Education  is  already  in  the  last  stages  of  developing  an 
informational  booklet  to  be  given  to  employees,  in  addition  to  the 
regulations  themselves,  and  are  in  the  process  of  developing  a 
second,  shorter,  version  describing  the  standards'  requirements. 
As  appropriate,  materials  developed  by  OGE  are  then  adopted  by 
agencies  for  their  use.  Reproduction  costs  are  kept  low  by  many 
agencies  ordering  on  one  requisition. 

We  have  organized  Annual  Ethics  Conferences  and  one  ethics 
conference  on  the  standards  of  conduct .  We  also  have  conducted  a 
range  of  ethics  training  classes  for  executive  branch  ethics 
practitioners . 

Office  of  Program  Assistance  and  Review 

The  Office  of  Program  Assistance  and  Review  performs  oversight 
of  ethics  programs  in  executive  branch  departments  and  agencies. 
This  role  is  carried  out  in  two  ways. 

First,  visiting  teams  of  OGE  management  analysts  perform  on- 
site  reviews  at  agency  headquarters,  regional  offices  and  military 
installations  to  review  all  elements  of  the  ethics  program  and  make 
recommendations  to  strengthen  the  program.  OGE's  program  review 
structure  is  similar  to  that  of  the  U.S.  General  Accounting  Office. 
A  tecun  of  management  analysts  plan,  conduct,  and  report  its 
findings  on  the  review  of  an  agency  program  and  then  conduct 
follow-up  activities  until  OGE  is  satisfied  that  the  agency  has 
taken  appropriate  steps  to  remedy  any  program  deficiencies  found 
and  discussed  in  the  report. 

Second,  each  agency  has  been  assigned  an  OGE  desk  officer  to 
answer  ethics  questions,  give  advice  on  ethics  issues  and  heuidle 
other  technical  ethics  matters.  The  desk  officer  assists  in  agency 
ethics  training  courses  cind  annually  reviews  the  public  financial 
disclosure  reports  filed  by  the  advice  and  consent  presidential 
appointees  of  that  agency.  With  the  new  standards  of  conduct  and 
confidential  financial  disclosure  programs  OGE  has  put  in  place, 
the  desk  officer  plays  a  vital  role  in  assisting  agencies  in 
implementing  the  regulations. 

Desk  officers  are  easy  points  of  access  for  agencies  to  OGE 
for  amy  assistance  they  need:  handling  of  unusual  situations. 
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providing  training  instructors,  and  reviewing  SF  278  financial 
disclosure  forms  for  nominees  being  appointed  by  the  President  and 
being  confirmed  by  the  Senate.  They  also  review  the  annual  forms 
filed  by  covered  employees  as  well  as  the  termination  forms  filed 
by  employees  as  they  leave  government  employment. 

Accomplishments 

In  FY  92  PRD  staff  conducted  ethics  progrcun  reviews  in  47 
Federal  agencies  in  Washington,  DC;  17  regional  offices  and  28 
military  bases  in  15  regions.  Interviews  were  conducted  on  all  27 
agencies  due  for  follow-up.  Formal  procedures  were  esteiblished  to 
streamline  the  processing  and  issuance  of  OGE  reports  to  department 
and  agency  ethics  officials. 

Our  reviews  have  concentrated  on  the  ethics  program  structure 
and  staffing.  This  is  to  ensure  that  agencies  are  providing  the 
necessary  commitment  and  resources  to  the  program  for  it  to  be 
administered  effectively.  A  sound  structure  needs  to  be  in  place 
for  agencies  to  adapt  to  the  new  standards  of  conduct,  training 
requirements,  and  confidential  financial  disclosure  rules  coming 
into  effect.  We  will  be  evaluating  how  effectively  agencies  are 
iir^jlementing  the  new  regulations  for  OGE's  use  in  fine-tuning  the 
regulations. 

PRESIDENTIAL  TRANSITION  YEAR 

A  presidential  transition  year  presents  special 
responsibilities  for  OGE. 

Prior  to  the  election,  we  briefed  candidates'  staffs  on  the 
ethics  laws  covering  high  level  appointees  and  how  OGE  works  with 
appointees  and  the  White  House  Office  in  the  appointment  process. 

The  financial  disclosure  statements  of  individuals  nominated 
by  the  President  for  positions  to  be  confirmed  by  the  Senate  are 
reviewed  by  the  agencies  and  by  OGE  prior  to  the  nominees 
confirmation  hearings.  The  personal  finances  of  individuals 
nominated  are  thoroughly  analyzed,  problem  areas  are  discussed  with 
them,  and  workable  agreements  are  reached  which  may  include 
recusals,  blind  trusts,  divestiture  of  securities,  and/or  the 
resignation  of  positions  in  the  private  sector.  This  is  an 
extremely  in^ortant  part  of  staffing  a  new  Administration  to 
prevent  conflicts  of  interest  from  occurring  once  an  individual  has 
taken  office.  Our  Office  of  General  Counsel  has  the  lead  role  in 
this  effort  with  much  assistance  from  the  Office  of  Program 
Assistance  and  Review. 

President  Clinton's  Executive  Order,  12834,  signed  shortly 
after  his  swearing-in  ceremony,  requires  certain  persons  appointed 
on  or  after  January  20,  1993,  to  sign  a  pledge  which  establishes  a 
contractual  commitment  regarding  their  activities  after  they  have 
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terminated  their  positions  as  "senior  appointees"  or  after  they 
have  participated  personally  and  sxibstantially  in  trade 
negotiations.  Under  the  Order,  OGE  is  to  develop  a  form  for  the 
pledges  to  be  completed  by  senior  appointees  and  trade  negotiators, 
to  assist  ethics  officers  in  providing  advice  regarding  the 
pledges,  and  to  adopt  rules  and  procedures  as  are  necessary  or 
appropriate  to  carry  out  these  responsibilities.  On  January  22, 
1993  I  sent  a  memo  to  all  Designated  Agency  Ethics  Officials 
concerning  the  implementation  of  this  Order  and  included  copies  of 
the  two  pledge  forms  for  agency  reproduction. 

Within  the  first  week  of  the  Clinton  Administration,  OGE 
twice  briefed  White  House  staff  on  ethics  rules  and  regulations. 
President  Clinton  stopped  by  the  first  such  briefing,  indicating 
his  personal  commitment  for  adherence  to  high  ethical  standards.  As 
time  goes  on,  OGE  staff  expects  to  provide  ethics  briefings  to  new 
members  of  the  SES,  both  career  and  non- career,  and  new  Schedule  C 
appointments  through  training  sessions  sponsored  by  the  Office  of 
Personnel  Management  and  will  provide  the  Seune  service  to 
Presidential  Personnel  should  it  request  briefings  for  new 
Presidential  appointees. 

A  recent  GAO  survey  of  the  views  of  Senate -confirmed 
presidential  appointees  (Report  B-251275,  December  28,  1992)  found 
that  62.5%  of  respondents  believe  that  orientation  to  ethical 
guidelines  is  of  very  great  iit^ortance,  31.3%  believe  it  very 
important.  When  asked  to  rate  the  adequacy  of  the  orientations 
they  had  received,  97.7%  stated  that  the  subject  was  covered  and 
67.5%  believed  it  to  be  Very  Adequate  and  27.5%  Generally  Adequate. 
We  believe  their  understanding  of  the  ethics  program  and  their 
support  of  its  goals  is  particularly  in^ortant  as  these  executives 
provide  leadership  to  their  employees  throughout  government.  The 
expert  instructors  conducting  these  sessions  are  from  the  Office  of 
Government  Ethics  and  from  the  larger  ethics  community. 

GENERAL  MANAGEMENT 

Since  its  inception  the  Office  of  Government  Ethics  has  been 
small  by  any  standard.  Its  progrsuns  have  been  necessarily  focused 
and  leanly  staffed.  Its  size,  its  mission  and  its  funding  have 
required  efficiency.  Recent  growth  in  the  size  of  the  Office  has 
been  conducted  in  an  environment  of  fiscal  stringency  and  has  been 
done  as  prudently  as  possible. 

We  have  made  the  best  use  of  equipment  to  reduce  personnel 
costs.  The  use  of  computers  has  resulted  in  a  very  low  ratio  of 
clerical  support  staff  to  professional  staff.  Each  coir^juter  is 
part  of  a  LAN  network  so  that  all  staff  can  easily  share  documents 
throughout  the  system.  This  provides  access  to  appropriate 
docioments  throughout  the  office,  making  it  possible  for  several 
people  to  work  on  preparation  of  material.  A  voice  mail  system 
reduces  the  need  for  phone  tending  yet  is  an  efficient  means  of 
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communication.  An  electronic  mail  system  is  fast  and  efficient, 
providing  instant  interoffice  communication,  reducing  paperwork, 
and  wasted  staff  time.  Last  Fall  we  esteiblished  The  Electronic 
Bulletin  Board  System  (TEBBS)  which  provides  to  departments  and 
agencies  a  modern  method  for  obtaining  information  about  ethics 
laws,  regulations,  policies,  opinions  and  other  related  material 
aUaout  executive  branch  ethics  activities.  The  System  is  fast, 
efficient,  and  paperless.  It  is  generally  and  easily  available  7 
days  a  week  aind  since  the  System  is  managed  by  OGE,  the  information 
available  is  correct  and  reliable. 

JURIS,  LEXIS/NEXIS  and  LEGI- SLATE  data  bases  are  availeible  to 
our  en^loyees  for  research.  These  systems  are  easy  to  store,  easy 
to  use,  are  always  up-to-date,  are  paperless  and  easily  facilitate 
searches  for  information. 

OGE  develops  training  materials,  videos  and  pamphlets  which 
are  shared  with  the  ethics  community  and  they  order  quantities 
together  saving  repeated  developmental  costs  and  purchasing 
quantities  at  lower  per  xinit  cost. 

We  are  continually  fine-tuning  the  administrative  systems  in 
place  and  examining  our  programs  to  see  if  we  can  operate  more 
efficiently  or  if  we  are  doing  unnecessary  tasks.  We  look  for  small 
economies  as  well  as  effective  project  management.  Last  Fall  we 
decentralized  time  and  attendance  recordkeeping  to  the  divisions 
and  offices  of  OGE,  releasing  considercible  time  for  one  person  to 
do  other  duties.  Since  making  Metro  fare  cards  availcible  for  local 
business  travel,  paperwork,  approvals  and  staff  time  needed  to 
manage  the  Imprest  Fund  has  been  considercUaly  reduced.  We  have 
also  been  able  to  reduce  the  amount  of  the  funds  on  hand  for  the 
Imprest  Fund. 

We  also  make  the  best  use  of  our  staff  resources.  When 
possible,  certain  labor  intensive  projects  have  been  scheduled 
during  the  summer  when  temporary  summer  hires  are  availeUsle. 
In  developing  the  Office  of  Prograun  Assistance  and  Review  we  have 
recruited  Outstanding  Scholars  as  entry  level  enployees  when 
specific  previous  experience  was  not  essential. 

I  appreciate  your  interest  in  the  Office  of  Government  Ethics. 
I  hope  that  this  statement  has  provided  a  useful  overview  of  its 
progrouns  euid  operations.  I'll  be  happy  to  answer  cjuestions  from  the 
subcommittee . 
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STEPHEN  D.  POTTS 

Director,  U.S.  Office  of  Government  Ethics 

1201  New  York  Avenue,  NW. ,  Suite  500 

Washington,  DC   20005-3917 

202-523-5377 


EMPLOYMEMT  EXPERIENCE: 

— Director,  U.S.  Office  of  Government  Ethics,  1201  New  York 
Avenue,  Suite  500,  Washington,  DC  20005-3917,  202-523-5377, 
(August  1990  to  present) . 

— Partner,  Shaw,  Pittman,  Potts  &  Trowbridge,  2300  N  Street, 
NW.  ,  Washington,  DC  20037,  202/663-8029  (July  1961-August 
1990) . 

— Vice  President,  Cherokee  Life  Insurance  Co.,  Nashville,  TN 
(July  1959-July  1961) . 

— Associate  Attorney,  Farris,  Evans  &  Evans,  Nashville,  TN 
(1957-1959) . 

— U.S.  Army,  Judge  Advocate  General's  Corps,  Defense  Appellate 
Division,  The  Pentagon,  Washington,  DC  (1955-57) . 

— U.S.  Army  stationed  in  South  Carolina,  Georgia,  Virginia 
(May  1954-April  1955) . 

— Agent,  Mutual  Benefit  Life  Insurance  Co.,  Nashville,  TN 
(January  1953-May  1954). 


BUSINESS  EXPERIENCE: 

— Member,  Board  of  Directors,  Fairways  Corporation  (1972- 

1990) ; 

— Member,  Board  of  Directors,  Wood  River  Capital  Corp.  (1985- 

1988)  ; 

— Member,  Board  of  Directors,  Marline  Oil  Corp.  (1978-1985); 

— Member,  Board  of  Directors,  Overseas  National  Airways  (1970- 

1978)  ; 

— Agency   Vice-President,   Cherokee   Life   Insurance   Co., 

Nashville,  TN  (1959-61). 
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BAR  ADMISSIONS: 

U.S.  Supreme  Court 
District  of  Columbia 
Tennessee 


EDUCATION: 


Vanderbilt  Law  School,  L.L.B.  1954;  Law  Review;  Winner,  Morgan 
Prize  for  Best  Student  Note. 

Vanderbilt  University  Political  Science  Major,  A.B.  1952,  Cum 
Laude,  Phi  Beta  Kappa;  attended  on  combined  scholastic  and  athletic 
scholarship. 

The  Darlington  School,  Rome,  GA,  1948,  Salutatorian,  Faculty 
Medal  for  Overall  Excellence. 


CIVIC  POSITIONS: 

— Past  President  Washington  Vanderbilt  Alumni  Club  (1965) 
— Past  President  Holton-Arms  School  Fathers'  Club  (1974-75) 
— Past  President  Woodacres  School  PTA  (1970-72) 
— Past  President  Washington  Tennis  Patrons  Foundation  (1970- 

1972) 
— Board  of  Advisors,  Patterson  School  of  Diplomacy,  University 

of  Kentucky,  Lexington,  KY  (1976-85) 
— Board  of  Governors  and  Vice-President,  Chevy  Chase  Club 

(1982-86) 


MEMBERSHIPS: 

— American  Bar  Association 

— District  of  Columbia  Bar  Association 

— Bar  Association  of  the  District  of  Columbia 

— Tennessee  Bar  Association 

— Washington  Area  Tennis  Patrons  Foundation  (former  President) 

— United   States   Tennis   Association   (Member   Executive, 

Communications,   Marketing,   Olympic,   and   Davis   Cup 

Committees) 
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HONORS  AMD  AWARDS: 

— Attended  Vanderbilt  University  on  combination  scholastic/ 

athletic  scholarship 
— Member  of  Omicron  Delta  Kappa  and  received  ODK  scholarship 
— Elected  to  Phi  Beta  Kappa 
—  Awarded  U.S.  Army  Commendation  Ribbon 
— Member  Washington  Capital  Area  Tennis  Hall  of  Fame 
— Distinguished  Alumnus  Award,  Vanderbilt  University 

Law  School 


PUBLISHED  WRITINGS: 

— Case  note  re  Beauharnais  v.  Illinois.  6  Vand.  L.  Rev.  393 

(1953) 
— Note,  Falsification  as  Contempt.  7  Vand.  L.  Rev.  272  (1954) 


PERSONAL: 

Born:     November  20,  1930  in  Memphis,  TN 
Married:   March  14,  1953  to  the  former  Irene  Potter 
of  Nashville,  TN,  two  daughters,  one  son, 
all  married,  three  granddaughters,  two  grandsons 


ATHLETICS: 


— Won  five  National  and  one  International  Father/Son  Tennis 

Championships 
— Twice  ranked  #1  in  the  United  States  for  Father/Son  Tennis 
— Former  Tennessee  State  singles  champion 
— Former  Mason-Dixon  singles  champion 
— Finalist,  Irish  National  Tennis  Championships 
— Qualified  and  played  in  Wimbledon  and  U.S.  Nationals 
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DONALD  E.  CAMPBELL 

Deputy  Director 

Office  of  Government  Ethics 

1201  New  York  Avenue,  N.W. 

Washington,  D.C.  20005 


PROFESSIONAL  BACKGROUND 

Served  as  Deputy  Director,  OflRce  of  Government  Ethics,  since  March  1985.  Supervise  a  staff  of 
30  attorneys,  management  analysts  and  support  personnel  in  the  management  of  an  office  charged 
with  oversight  responsibility  for  the  federal  executive  branch  ethical  standards  program.  The 
Deputy  Director  advises  the  Director  on  all  policy,  personnel  and  operational  matters  as  well  as 
being  responsible  for  providing  overall  direction  of  executive  branch  policies  related  to  preventing 
conflicts  of  interest,  in  monitoring  the  government's  financial  disclosure  requirements,  in  monitoring 
post-employment  regulations  and  agency  ethical  education  programs. 

Served  as  Chief  Counsel,  Office  of  Government  Ethics  from  October  1984  to  March  1985. 
Supervised  the  legal  staff  and  their  work  product.  Reviewed  all  legal  opinions  prior  to  transmittal 
to  the  Director  and  oversaw  the  drafting  and  preparation  of  all  rules,  regulations  and  instructions 
and  other  official  office  statements  prior  to  transmittal  to  the  Director. 

Served  as  Assistant  United  States  Attorney  for  the  District  of  Columbia  from  March  1970  to 
October  1984. 

Positions  Held: 

Senior  Investigative  Counsel:  November  1983-October  1984.  One  of  four  assistants 
designated  by  the  United  States  Attorney  to  investigate  and  prosecute  the  more  complex 
and  significant  cases  handled  by  the  office.  Also,  rendered  advice  to  the  supervisory 
personnel  in  the  office  on  investigative  procedures  and  techniques. 

Chief,  Major  Crimea  Division:  November  1975-November  1983.  TTie  Major  Crimes 
Division  had  two  primary  functions:  (a)  the  identification  of  the  principals  behind  area 
crime  and  the  development  of  successfiil  prosecutions  against  them,  and  (b)  the  development 
and  use  of  a  senior  trial  lawyer's  capacity  to  handle  the  investigation  and  trial  of  complex 
and  highly  visible  cases.  The  Chief  of  the  Mtyor  Crimes  Division  directed  the  coordinated 
efforts  of  15  Assistant  United  States  Attorneys  working  with  federal  and  local  invest^fators 
to  accomplish  these  functions.  Three  of  the  most  important  cases  handled  in  the  Division 
at  this  time  were  the  Letelier  case,  the  Wilson /Terpel  case  and  the  John  Hinckley  case. 
The  Division  also  pioneered  the  first  video  undercover  sting  operation  in  1975-76. 

Deputy  Chief,  Major  Crimes  Division:    March  1974-November  1975. 

Trial  Attorney,  Fraud  Division:    February  1974-March  1974. 

Trial  Attorney,  Felony  Tri€il  Division:   Superior  Court,  September  1973-February  1974. 

Supervised,  along  with  two  other  attorneys,  the  Special  Grand  Jury  investigation  and  trial 
in  the  Watergate  case,  June  1972-July  1973. 

Trial  Attorney:  Major  Crimes  Unit  and  Deputy  Chief  for  the  Office  of  Drug  Abuse  Law 
Enforcement  (DALE)  in  the  Washington,  D.C,  area.  May  1972-June  1972. 

Trial  Attorney:    Misdemeanor  Trial  Section,  Superior  Court,  February  1972-  May  1972. 

Trial  Attorney:    Mfyor  Crimes  Unit,  March  1970-February  1972. 
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Served  as  Trial  Attorney,  Organized  Crime  and  Racketeering  Section,  Criminal  Division, 
Department  of  Justice,  June  1966-March  1970. 

Positions  Held: 

Supervised  the  processing  of  all  applications  for  wire  intercepts  through  the  Department 
of  Justice  and  was  the  area  coordinator  for  the  Stdte  of  Vifginia  and  the  Syracuse-Utica, 
New  York  area  for  all  law  enforcement  activities  directed  at  organized  crime,  June  1967- 
March  1970. 

Assigned  to  the  Buffalo  Strike  Force  on  Organized  Crime.  This  was  the  first  strike  force 
set  up  by  the  federal  government.  Its  purpose  was  to  initiate  and  coordinate  the  law 
enforcement  activities  directed  at  organized  crime  in  New  York  State,  September  1966- 
June  1969. 

Assigned  to  the  Labor,  Gambling,  and  Narcotics  Unit,  July  1966-August  1966. 

Served  in  the  Judge  Advocate  General's  OflRce,  United  States  Navy,  after  attending  U.S.  Naval 
Officer's  Candidate  School  from  January  1963  to  May  1963.  Held  the  grade  of  Lieutenant,  U.S. 
Naval  Reserve. 

Positions  Held: 

Assigned  as  the  Legal  Officer  for  the  U.S.  Naval  Security  Station,  Ward  Circle,  Washington, 
D.C.,  June  1965-May  1966. 

Advisory  legal  attorney  on  the  staff  of  the  Judge  Advocate  General  of  the  Navy,  assigned 
to  the  Investigation  Division  at  the  Pentagon,  July  1963-June  1965. 

U.S.  Naval  Justice  School,  May  1963-July  1963. 

PRINCIPAL  COMMENDATIONS 

Upon  recommendation  of  United  States  Attorney  Harold  Titus,  received  on  December  11,  1973, 
from  the  then  Attorney  General,  a  "Special  Commendation"  given  to  Assistant  United  States 
Attorneys  th.oughout  Uie  country  for  outstanding  service  to  fije  United  States  Department  of 
Justice. 

Upon  recommendation  of  United  States  Attorney  Earl  J.  Silbert,  received  on  June  7,  1979,  a 
"Special  Achievement  Award"  from  the  Department  of  Justice  for  sustained  superior  performance. 

Upon  recommendation  of  various  individuals,  I  was  invited  to  lecture  at  a  number  of  conferences 
sponsored  by  the  Department  of  Justice  on  the  following  subjects:  theft  from  interstate  shipments, 
electronic  surveillance,  conspiracy  law,  search  and  seizure.  The  Racketeer  Influenced  and  Corrupt 
Organizations  Act,  the  Continuing  Criminal  Enterprise  Act,  effective  use  of  the  Grand  Jury  and 
organized  crime.    I  also  lecture  and  conduct  training  classes  on  Government  Ethics. 

BAR  ADMISSIONS 

Court  of  Appeals  of  Maryland  October  19,  1962 

U.S.  Court  of  Military  Appeals  October  11,  1963 

U.S.  District  Court  for  the  District  of  Columbia  June  29,  1970 

U.S.  Court  of  Appeals  for  the  District  of  Columbia  August  28,  1973 

The  District  of  Columbia  Bar  .                           June  29,  1970 
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Law  School: 


Undergraduate: 


EDUCATION 

UNIVERSITY  OF  MARYLAND 

School  of  Law,  Baltimore,  Maryland 

L.L.B.-1962 

Scholastic  Standing  --  upper  one-third  of  class 

UNIVERSITY  OF  MARYLAND 
College  Park,  Maryland 
B.S.-1959 


Bom: 

Married: 

Residence: 

Telephone: 

Office  mailing  address: 


PERSONAL  INFORMATION 

December  11,  1937 

1964,  three  children 

675  Discovery  Court,  Davidsonville,  MD  21035 

202-523-5757  (work);  301-956-37 Btthome) 

Office  of  Government  Ethics 

1201  New  York  Avenue 
Suite  500 
Washington,   DC     20005 
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F.  GARY  DAVIS 


Office  Address: 

Suite  500 

1201  New  York  Avenue,  N.W. 

Washington,  D.C.   20005-3917 

202-523-5757 


Admitted  to  the  Bar,  1962 


LEGAL  EMPLOYMENT  AND  EXPERIENCE 
April  1987  -- 

April  1979  -  April  1987 

May  1977  -  April  1979 


May  1968  -  May  1977 


September  1967  -  May  1968 


August  1962  -  August  1967 


General  Counsel 

Office  of  Government  Ethics 

Washington,  D.C. 

Staff  Attorney 

Office  of  Government  Ethics 

Washington,  D.C. 

Special  Assistant  to  the 
Assistant  Secretary  of 
Defense  (Comptroller) 

Department  of  Defense 

Washington,  D.C. 

Partner 

Griffith,  Davis  &  Chopp 
13  00  Old  Chain  Bridge  Road 
McLean,  Virginia   22101 

Staff  Attorney 

U.S.  Post  Office  Department 

Washington,  D.C. 

Captain 

Judge  Advocate  General  Corps 

United  States  Army 

Duty  Stations: 

The  Pentagon 

and  the  Republic  of  Viet  Nam 
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United  States 

a  Office  of  Government  Ethics 

•^   1201  New  York  Avenue,  INTW  ,  Suite  500 
"     Washington,   DC   20005-3917 


Febniary  17,  1993 

The  Honorable  Robert  C.  Byrd 

Chaimiaii 

Committee  on  Appropriations 

United  States  Senate 

Rooms- 128 

Washington,  D  C  20510 

The  Honorable  William  H.  Natcher 

Chairman 

Committee  on  A(^ropriations 

United  States  House  of  Representatives 

Room  H-218 

Washington,  D  C  20515 

Dear  Mr.  Chairman: 

With  this  letter  I  am  pleased  to  transmit  to  you  the  Office  of  Government  Ethics'  Budget 
Explanatory  Notes.  The  Explanatory  Notes  reflect  current  resources  required  to  administer  the  ethics 
program  in  the  executive  branch. 

With  this  level  of  resources,  we  believe  that  we  can  continue  to  meet  our  responsibilities  under 
the  Ethics  in  Government  Act  and  yet  enhance  the  ethics  training  plan  for  executive  branch  employees. 

Copiu  of  this  submission  ate  being  transmitted  to  the  House  Conmiittee  on  Judiciary  and  the 
Committee  on  Post  OfTice  and  Civil  Service  and  the  Senate  Committee  on  Governmental  Affairs.  If 
I  can  provide  you  with  any  fiitther  information  on  this  matter,  please  do  not  hesitate  to  contact  me. 

Sincerely, 


Stephen  D.  Potts 
Director 


Enclosure 


OOE-  106 
August  1992 
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cc:        The  Honorable  Jack  Brooks 
Chairman 

Committee  on  Judiciary 
United  States  House  of  Representatives 
2138  Raybum  House  Office  Building 
Washington,  D  C  20515-6218 

The  Honorable  William  L.  Clay 

Chairman 

Committee  on  Post  Office  and  Civil  Service 

United  States  House  of  Representatives 

309  Cannon  House  Office  Building 

Washington,  D  C  20515-6243 

The  Honorable  John  Glenn 

Chairman 

Committee  on  Governmental  Affairs 

United  States  Senate 

340  Dirksen  Senate  Building 

Washington,  D  C  20510-6250 
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Mission  Statement 


The  Office  of  Government  Ethics  provides  overall  direction  of  executive  branch  policies 
related  to  preventing  conflicts  of  interest  on  the  part  of  officers  and  employees  of  all  executive 
agencies  as  outlined  in  S  U.S.C.  app.,  s  402.  TTie  major  program  activities  of  the  agency  are: 


Regulatory  Authority  -  To  develop,  recommend  and  review  statutes  and  regulations  pertaining 
to  conflicts  of  interest,  post  employment  restrictions,  standards  of  conduct,  and  public  and 
confidential  financial  disclosure  in  the  executive  branch. 


Financial  Disclosure  ~  To  review  executive  branch  public  financial  disclosure  rqwrts  of  certain 
Presidential  appointees  for  actual  or  potential  violations  of  applicable  laws  or  regulations  and 
recommend  appropriate  corrective  action;  administer  executive  branch  blind  trusts  and 
certificates  of  divestiture  program. 


Education  and  Training  ~  To  provide  information  on  and  promote  understanding  of  ethical 
standards  in  executive  agencies,  by  providing  an  ethics  manual,  video  tapes,  printed  materials, 
and  coordinating  required  annual  agency  ethics  training  plans  for  executive  branch  employees. 


Guidance  and  Interpretation  —  To  prepaie  formal  advisory  opinions,  informal  letter  opinions  and 
policy  memoranda  on  how  to  interpret  and  comply  with  requirements  on  conflicts  of  interest, 
post-employment,  standards  of  conduct,  and  financial  disclosure  in  the  executive  branch;  consult 
with  agency  ethics  officials  in  individual  cases. 


^iforcement  —  To  monitor  agency  ethics  programs  and  review  compliance,  including  financial 
disclosure;  refer  possible  violations  of  conflict  of  interest  laws  to  the  Depaitmeat  of  Justice,  and 
advise  them  on  prosecutions  and  appeals;  investigate  possible  ethics  violations  and  order 
corrective  action  or  recommend  disciplinary  action  in  unique  individual  cases. 


Evaluation  -  To  evaluate  the  effectiveness  of  conflict  of  interest  laws  and  recommend 
appropriate  amendments. 
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OFHCE  OF  GOVERNMENT  ETHICS 
DIRECT  OBLIGATIONS  BY  UNIT 

(dollars  in  thousands) 


UNIl' 

FY  1992 
Actual 

FY  1993 
Estimate 

Mb    Amount 

KIH 

Amount 

Office  of  the  Director 

6 

$  636 

4 

$  499 

Program  Assistance  and  Review 

29 

$2,215 

50 

$3,684 

Office  of  General  Counsel 
And  Legal  Policy 

16 

$1,785 

22 

$2,281 

Education 

6 

$  602 

10 

$  797 

Office  of  Administration 

10 

$  782 

15 

$1,004 

Total 

67 

$6,020 

101 

$8,265 
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OFFICE  OF  GOVERNMENT  ETHICS 
Fiscal  Year  1992  Accomplishments 


Office  of  the  Director 

•         Administered    the    first    year    of    the    three-year    operation    plan    to 
improve  program  responsiveness  and  overall  performance 

Program  Assistance  and  Review 


In  the  Program  Assistance  area  we: 

•  Monitored  the  ethics  agreements  of  120  presidential  appointees  concerning 
their  financial  interests  and  ensured  that  such  agreements  were  completed 

•  Tracked,  collected,  reviewed  and  certified  1,072  annual  and  termination 
financial  disclosure  statements  of  presidential  appointees  confirmed  by  the 
Senate 

•  Assisted  in  the  review  of  financial  disclosure  statements  of 
presidential  nominees  for  their  Senate  confirmation  hearings 

•  Releaood  over  600  financial  disclosure  statements  to  the  news  media  and  the 
public 

•  Continued  the  development  of  a  desk  officer  system  to  monitor  and  assist 
300  agency  ethics  staff  on  a  daily  basis  and  respond  to  all  agency  requests 
for  waivers,  exemptions,  information,  etc. 

•  Tracked,  collected,  analyzed  and  made  available  to  the  public,  the 
semiannual  reports  from  120  agencies  of  travel  payments  accepted 
under  31  U.S.C.  §  1353  from  nongovernment  sources 

•  Reviewed  and  responded  to  approximately  1,000  pieces  of 
correspondence  firom  agency  ethics  officials 

•  Responded  to  over  5,000  telephone  requests  from  agency  ethics 
officials  for  assistance  on  all  types  of  ethics  matters 
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In  the  Program  Review  area  we: 

•  Conducted  ethics  program  reviews  in  47  Federal  agencies  in  Washington, 
DC 

•  Conducted  ethics  program  reviews  in  17  regional  offices  and  28 
military  bases  in  15  regions 

•  Conducted  foUow-up  reviews  in  all  27  agencies  due  for  a  follow-up 
review 

•  Initiated  the  first  OGE  single-issue  review  of  six  agencies  to 
determine  agency  practices  and  procedures  in  the  acceptance  by 
employees  of  travel  expenses  under  31  U.S.C.  §  1353 

•  Developed  formal  procedures  to  conduct  six-month  follow-up  reviews  to 
ensure  agencies  implement  OGE  report  recommendations 

•  Developed  an  internal  report  review  system  to  streamline  the 
processing  and  issuance  of  OGE  reports  to  Department  and  Agency 
ethics  officials 

•  Recruited  new  staff  to  expand  the  Program  Review  area  in  FY  1992 
Office  of  General  Counsel  and  Legal  Policy 

•  Reviewed  the  comments  and  issued  the  final  executive  branch 
uniform  standards  of  conduct  and  began  reviewing  agency  requests 

for  supplemental  regulations 

•  Continued  to  give  top  priority  to  the  review  and  certification  to  the 
Senate  of  PAS  financial  disclosure  reports 

•  Issued  interim  regulations  and  the  standard  form  on  confidential 
financial  disclosure 

•  Issued  interim  regulations  on  public  financial  disclosure 

•  Drafted  and  published  OGE's  Equal  Access  to  Justice  regulations 
required  of  OGE  as  an  agency 

•  Processed  all  requests  for  certificates  of  divestiture  in  a  timely 
fashion  3 
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Carried  out  OGE  responsibilities  for  the  Government-wide  system 
of  safe  harbor  opinions  in  the  area  of  procurement  integrity 

Hired  an  individual  experienced  in  congressional  relations  to 
support  the  legislative  program  and  address  the  concerns  of  OGE 
and  began  to  establish  more  direct  contact  with  the  appropriate 
congressional  committees 

Hired  one  staff  member  with  some  experience  in  procurement 
issues 

Supported  the  OGE  training  division  programs  and  met  the 
expected  increase  in  requests  for  specialized  training  sessions  from 
agencies  and  the  public  on  complex  legal  issues 

Supported  the  White  House  Personnel  PAS  training,  and  the  OPM 
sponsored  seminars  for  new  SES  and  Schedule  C  personnel 

Provided  additional  support  to  the  expanded  staff  of  the  Program 
Assistance  and  Review  division 

Drafted  the  script  of  the  primary  employee  training  film  on  ethics 
and  assisted  in  the  oversight  of  its  production 

Completed  coordination  on  the  GSA  travel  regulation 

Responded  promptly  to  agency/third-party  requests  for  advisory 
opinions 

Completed  a  special  OGE  review  of  travel  activities  of  the  Chief  of 
Staff  to  the  President 

Provided  general  legal  service  to  the  agency 

Planned  and  coordinated  press  and  public  response  to  the  final 
executive  branch  uniform  standards  of  conduct 

Supported  agency  response  to  all  press  inquiries 
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Education 


Coordinated  and  edited  OGE's  Second  Biennial  Report  to  Congress 

Provided  training  for  approximately  580  field  Ethics  practitioners  at 
28  training  sessions  held  in  AUanta,  Boston,  Chicago,  Cleveland, 
Dallas,  Denver,  Kansas  City,  New  Orleans,  New  York,  Norfolk, 
Philadelphia  and  San  Francisco 

Planned  and  sponsored  a  Washington,  DC  mini-conference  for 
approximately  500  Executive  branch  ethics  practitioners,  focusing 
on  the  new  Standards  of  Ethical  Conduct  for  Employees  of  the 
executive  branch 

Produced  and/or  contracted  for  three  ethics  training  videotapes  for 
use  by  OGE  and  Executive  branch  departments  and  agencies  in 
their  ethics  training  programs 

Produced  approximately  1,000  ethics  training  manuals  for  use  in 
OGE  ethics  training 

Produced  three  issues  of  the  Government  Ethics  Newsgram  and 
continued  to  expand  its  circulation 

Finalized  the  regulation  implementing  the  ethics  training  provision 
of  Executive  Order  12674 

Designed  a  system  for  approving  and  monitoring  written  plans  for 
ethics  training  submitted  to  OGE  by  executive  branch  departments 
and  agencies  in  accordance  with  OGE  regulatory  requirements; 
initiated  the  review  of  the  initial  plans  submitted  by  executive 
branch  departments  and  agencies 

Represented  OGE  before  a  number  of  forums  to  explain  both  the 
nature  of  ethics  rules  and  the  mission  of  the  agency 

Revised,  disseminated,  collected  and  analyzed  the  annual  agency 
ethics  questionnaires  submitted  by  executive  branch  agencies  to 
OGE  required  by  OGE's  1988  Reauthorization  Act 

Developed  an  easy  to  read  pamphlet  explaining  the  standards  of 
conduct 

5 
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•  Developed  two  ethics  awareness  posters  for  use  by  OGE  and 
Executive  branch  agencies 

Office  of  Administration 

•  Initiated  recruitment  actions  and  subsequently  filled  twenty  five 
positions 

•  Conducted  an  extensive  study  using  GSA  approved  methodology  to 
determine  the  minimum  primary  office  and  special  space  needs  to 
accommodate  the  projected  growth  of  the  agency  for  the  request  to 
GSA  for  space  through  FY  1994 

•  Completed  the  agency  upward  mobility  plan 

•  Initiated  the  use  of  the  Government-wide  commercial  credit  card 
service  to  streamline  the  processing  of  small  purchases 

•  Implemented  the  automated  property  management  system  for  the 
control  of  capitalized  equipment 

•  Submitted  for  final  approval  to  HHS  a  revised  Drug-Free 
Workplace  Plan 

•  Established,  pursuant  to  the  Treasury,  Postal  Service  and  General 
Government  Appropriations  Act  of  1990,  a  transit  subsidy  program 
to  enhance  the  use  of  public  transportation  and  reduce  the  use  of  the 
automobile  for  employees  commuting  to  the  workplace 

•  Continued  the  development  of  agency  personnel  policy  directives  to 
include  the  establishment  of  a  part-time  career  employment 

program  and  other  directives  relating  to  employee  discipline  and 
adverse  actions 

•  Installed  and  configured  a  computer  based  Ethics  Bulletin  Board 
System  (EBBS),  which  allows  agency  ethics  counselors  and  others 
using  a  computer  and  a  modem  to  access  and  download  OGE 
opinions,  regulations,  training  announcements,  newsletters,  and 
other  ethics-related  material 


• 


Provided    computer    use    and    applications    training    to    OGE    staff 

iin<>fnlv>rG  H 


members 
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•  Upgraded,  configured  and  maintained  OGE's  telephone  and 
automated  voice  message  systems 

•  Developed  an  electronic  version  of  the  executive  branch  public  and 
confidential  financial  disclosure  reporting  forms  which  can  be 
completed  and  printed  using  a  computer  and  laser  printer 


• 


• 


Completed  the  initial  draft  of  an  OGE  Computer  Security  Manual, 
to  implement  the  requirements  of  the  Computer  Security  Act  of 
1987 

Planned  and  conducted  a  workshop  on  Using  Computers  in  an 
Ethics  Program  at  a  conference  of  department  and  agency  ethics 
officials 

Compiled,  prepared,  and  distributed  the  results  of  an  Ethics 
Information  Technology  Survey  to  department  and  agency  ethics 
officials 
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OFFICE  OF  GOVERNMENT  ETHICS 
Fiscal  Year  1993  Planning  Level 


Office  of  the  Director 


Establish  a  dialogue  with  senior  department  and  agency  ethics 
officials  to  determine  their  needs  and  evaluate  OGE  responsiveness 
in  meeting  those  needs 

Determine  appropriate  levels  of  management  training  necessary  to 
achieve  the  goals  of  the  agency 

Evaluate  the  organizational  structure  of  the  agency  to  determine 
what  adjustments  may  be  necessary  to  accomplish  the  mission  of  the 
agency 

Review  and  determine  the  need  for  additional  employee 
development  programs,  flexible  work  schedules,  flexiplace  and  the 
relationship  between  recognition  and  performance 


Program  Assistance  and  Review 


•  Monitor  the  ethics  agreements  of  approximately  150  presidential  appointees 
concerning  their  financial  interests  and  ensure  that  such  agreements  are 
completed 

•  Track,  collect,  review  and  certify  approximately  1,000  annual  and 
termination  financial  disclosure  statements  of  presidential  appointees 
confirmed  by  the  Senate 

•  Review  and  certify  financial  disclosure  statements  of  presidential  nominees 
for  their  Senate  confirmation  hearings 

•  Release  over  600  financial  disclosure  statements  to  the  news  media  and  the 
public 

•  Continue  the  development  of  a  desk  officer  system  to  monitor  and  assist 
300  agency  ethics  staff  on  a  daily  basis  and  respond  to  all  agency  requests 
for  waivers,  exemptions,  information,  etc.  8 
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Track,  collect,  analyze  and  make  available  to  the  public,  the 
semiannual  reports  from  120  agencies  of  travel  payments  accepted 
under  31  U.S.C.  §  1353  from  nongovernment  sources 

Respond  to  over  5,000  telephone  requests  from  agency  ethics 
officials  for  assistance  on  all  types  of  ethics  matters 

Conduct  ethics  program  reviews  in  60  Federal  agencies  in  Washington,  DC 

Conduct  ethics  program  reviews  in  30  regional  offices  and  15 
military  bases 

Conduct  follow-up  reviews  in  all  agencies  due  for  a  six-month 
follow-up  review 

Continue  to  program  single-issue  reviews  Government- wide,  of 
major  ethics  issues  to  determine  whether  OGE  and  agency  policies 
are  effectively  meeting  intended  objectives 

Recruit  new  staff  to  expand  the  Program  Review  area  in  FY  1993. 

Assist  the  Education  Division  in  conducting  ethics  training  courses 
in  Federal  regions 


Office  of  General  Counsel  and  Legal  Policy 


Give  top  priority  to  the  review  and  certification  to  the  Senate  of 
PAS  financial  disclosure  reports 

Fully  support  the  anticipated  increase  in  the  certificate  of 
divestiture  requests  and  the  establishment  of  blind  trusts  resulting 
from  the  increased  number  of  Presidential  appointments 

Review  agency  requests  for  regulations  to  supplement  branch-wide 
standards  of  conduct 

Meet  the  increased  requirements  for  interpretation  of  the  executive 
branch  standards  of  conduct 

Address  any  remaining  issues  not  addressed  by  final  standards  of 
conduct  (i.e.  professional  associations)  9 
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Provide  the  primary  support  for  the  active  process  of  seeking  and 
securing  reauthorization  in  1994 

Provide  assistance  as  necessary  to  the  Presidential  transition 
team  in  order  to  assist  with  the  processes  following  a 
Presidential  election 

Coordinate  with  OPM  and  DOJ  regarding  proposed  regulations  on 
§§  207,  208,  and  209  and  issue  regulations  on  §  208(b)(2)  waivers 

Issue  final  regulations  on  honoraria  and  outside  earned  income 

Issue  final  regulations  on  certificates  of  divestiture 

Approve  regulations  submitted  by  various  agencies  to  adapt  and 
tailor  the  new  model  confidential  financial  disclosure  system  to 
their  specific  requirements 

Develop  final  regulations  for  publication  in  the  FAR  for 
implementing  the  post-employment,  gifts,  negotiating  for 
employment  and  safe  harbor  opinion  provisions  of  the  Procurement 
Integrity  Act 

Begin  to  issue  advisory  opinions  on  regulations  covering  the  new 
standards  of  conduct  and  financial  disclosure 

Continue  to  support  the  White  House  Personnel  PAS  training,  and 
the  OPM  sponsored  seminars  for  new  SES  and  Schedule  C 
personnel 

Continue  to  provide  support  to  the  expanding  Program  Assistance 
and  Review  Division 

Continue  to  support  the  OGE  Office  of  Education  programs  as  well 
as  meeting  the  Office's  requests  for  specialized  training  sessions  on 
complex  legal  issues 

Continue  to  draft  and  publish  administrative  regulations  required  of 
OGE  as  an  agency 

Adjudicate  individual  corrective  actions  presented  to  OGE 

Continue  to  support  OGE's  Congressional  relations  requirements  10 


Education 
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including  drafting  all  testimony  required  to  be  given  by 
representatives  of  the  Office,  drafting  all  legislation  to  be  proposed 
by  OGE,  and  responding  to  all  requests  for  technical  assistance 
from  Congress  and  other  agencies 

Continue  to  provide  all  liaison  on  regulations  with  the  Office  of  the 
Federal  Register  and  with  OMB 

Continue  to  provide  comment  to  OMB  on  legislative  proposals  from 
within  the  Administration  as  well  as  legislation  introduced  in 
Congress 

Continue  to  provide  all  legal  services  for  OGE  as  an  agency 
including  liaison  with  the  Department  of  Justice  on  litigation 
matters 

Continue  to  respond  to  all  complex  requests  for  legal  advice  on 
conflict  of  interest  matters  from  employees,  agencies  and  the  public 


•  Continue  the  ongoing  training,  liaison,  and  development  activities 
fi-om  FY  1992 

•  Provide  administration  and  staff  to  assist  approximately  39  micro- 
agencies  in  providing  annual  ethics  training  to  employees  required 
to  receive  such  training  in  accordance  with  subpart  G  of  5  C.  F.  R. 
part  2638 


Expand  the  basic  ethics   training  course  from   a  half-day  to  a  full 

day    and    hold    additional    courses    covering    the  new    requirements 

related  to  public  financial  disclosure,  confidential  financial  disclosure 
and  post-employment 

Create  and  produce  OGE  ethics  reports  (based  on  OGE  data  on 
agency  ethics  programs)  to  better  understand  what  makes  ethics 
programs  effective 

Plan,  develop  and  coordinate  an  International  Conference  for  public 
officials  in  order  to  strengthen  the  concepts  that  integrity  and 
ethical  conduct  are  critical  for  the  success  of  free  market  economies      1 1 
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and  democratic  institutions 

Develop  three  new  ethics  training  videotapes 

Plan,  administer  and  support  the  OGE  1993  annual  ethics 
conference,  expanded  to  allow  400  ethics  practitioners  to  attend 

Continue  implementation  of  the  ethics  training  regulation  through 
review  and  approval  of  annual  ethics  training  plans,  as  well  as 
approving  initial  agency  ethics  training  plans  submitted  in 
accordance  with  the  training  regulation 

Complete  the  design  and  coordinate  the  dissemination  of  the 
standards  of  conduct  pamphlet 


Office  of  Administration 


Design  and  implement  systems  for  tracking  personnel  action 
requests,  awards  reporting,  internal  control  reviews,  and  capturing 
training  data  for  external  reporting 

Initiate  the  development  of  a  supervisors'  handbook  to  serve  as  a 
desk  reference  guide  for  personnel  practices 

Conduct  an  evaluation  to  ascertain  the  effectiveness  of  the 
transportation  subsidy  program  in  increasing  employee  use  of  the 
public  transportation  system 

Establish,  issue  and  implement  internal  procedures  governing  the  use 
of  electronically  generated  OGE  forms 

Establish  and  staff  a  communication  center  to  provide  agency-wide 
service  in  the  areas  of  printing,  mail  management,  correspondence 
control,  office  supplies  and  receptionist  coverage 

Evaluate  staffing,   classification,  awards  and  training  functions  of  the 
agency's  internal  personnel  management  program  to  assure 
compliance  with  0PM  regulations  and  take  appropriate  action  to 
correct  discrepancies  as  necessary 


12 
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•  Develop  and  prepare  OGE's  first  "Five  Year  Strategic  Information 
Resources  Management  Plan",  as  required  by  0MB  Circular  A- 130, 
implementing  GSA  regulations 

•  Establish  and  staff  a  full-time  graphics  function  to  produce  OGE 
graphics,  publications,  forms  and  visual  aids,  including:  OGE 
Newsgram,  training  and  conference  materials,  in-house 
newsletters,  internal  and  external  paper  and  electronic  forms, 
internal  and  external  OGE  manuals,  publishing  OGE  advisory 
opinions  and  exhibition  materials 

•  Assist  the  Education  Division  in  the  development  and  publication  of 
an  OGE  Ethics  Manual  on  CD-ROM  (a  read  only  optical  storage 

disk  that  can  store  up  to  250,000  pages  of  information  that  can  be 
retrieved  on  the  computer's  display) 

•  Plan,  develop  and  publish  modified  and  enhanced  electronic 
versions  of  the  executive  branch  public  and  confidential  financial 
disclosure  reporting  forms 

•  Develop,  test,  and  update  the  agency's  ADP  security  plan,  providing 
all  employees  with  appropriate  security  training,  and  publishing 
ADP  security  policies  and  procedures 

•  Provide  new  and  upgraded  software  applications  training  to  each 
OGE  staff  member 
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OFFICE  OF  GOVERNMENT  ETHICS 

ORJECT  CLASSmCATION 

(dollars  in  thousands) 


Direct  Obligations 


1992 
Actual 


1993 
Estimate 


Personnel  Compensation 


11.1   Full-time  permanent 

11.3  Other  than  full-time  permanent 
11.5  Other  personnel  compensation  . 
11.9     Total  personnel  compoisation 


$3,228 
75 
__22 
$3,396 


$4,983 
78 
148 

$5,209 


12.1   Civilian  personnel  benefits 582  910 

21.0  Travel  &  transportation  of  persons  96  136 

22.0  Transportation  of  things 5  7 

23.1  Rental  payments  to  GSA    771  1.084 

23.2  Rental  payments  to  others    30  38 

23.3  Communications,  utilities  and 

miscellaneous  charges 60  55 

24.0  Printing  and  reproduction 100  56 

25.1  Consulting  Services    4  — 

25.2  Other  services 381  523 

26.0  Supplies  and  materials 152  97 

31.0  Equipment 385  — i5Q 

99.0     Subtotal,  direct  obligations  ....  $5,962  $8,265 

99.0  Reimbursable  obligations 58  97 

99.9     Total  obligations $6,020  $8,362 

OGE's  implementation  of  its  drug-free  workplace  plan  is  being  held  in  obeyance  pending  approval  of  the  plan  by  the 

Department  of  Health  and  Human  Services  and  the  Department  of  Justice. 

The  development  and  implementation  of  OGE's  plan  to  convert  to  the  metric  system  of  measurement  will  be  carried 
out  upon  receipt  and  pursuant  to  the  guidelines  and  policies  of  its  cross-servicing  activity,  the  USDA  National  Finance 
Center. 
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OFFICE  OF  GOVERNMENT  ETHICS 
DETAIL  OF  PERMANENT  POSITIONS 

1992  1993 

Actual  Estimate 

Grade 

Executive  Level  in  1  1 

ES6  2  2 

ESS  1  1 

ES3  -  1 

ES2  1 


GS/GM  IS 

GS/GM  14 

GS/GM  13 

GS12 

GSll 

GS9 

GS8 

GS7 

GS6 

GSS 

GS4 


Total  Filled  EOY 
Permanent  Positions  76  101 

Funded  FTE  67  101 


13 

IS 

11 

16 

19 

8 

3 

18 

1 

14 

14 

4 

— 

1 

2 

2 
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BUDGET  REQUEST 

Mr.  HoYER.  What  is  your  budget  for  fiscal  year  1993,  sir? 

Mr.  Potts.  $8,265,000. 

Mr.  HoYER.  What  is  your  request  for  fiscal  year  1994? 

Mr.  Potts.  It  is  $9  million  plus. 

Mr.  HoYER.  I  am  really  looking  for  your  request  to  0MB.  OMB 
has  not  given  it  back  to  you,  right? 

Mr.  Potts.  That  is  right. 

Mr.  HoYER.  What  was  your  request  for? 

Mr.  Potts.  It  was  approximately  $9.4  million,  formulated  l£ist 
summer  under  the  previous  administration.  Today,  with  the  many 
reductions  in  government  being  discussed,  we  recognize  that  we 
can  manage  with  less. 

Mr.  HoYER.  You  have  a  FTE  of  101  but  you  have  on  board  now 
90  people? 

Mr.  Potts.  Right. 

Mr.  HoYER.  Is  your  presumption  that  if  4  percent  is  applied,  you 
will  have  to  reduce  down  to  97?  That  is  4  from  101. 

Mr.  Potts.  That  is  correct. 

Mr.  HoYER.  Let  me  make  a  comment  I  already  made  when  Ar- 
chives came  before  me,  and  I  think  you  can  understand  it.  The 
public  perception  is  going  to  get  pretty  cynical  and  jaded  if  we 
present  them  with  a  presentation  that  we  are  going  to  cut  100,000 
employees  out  of  the  Federal  Government,  and  they  are  then  going 
to  say — and  I  am,  as  you  know,  a  strong  supporter  of  Federal  em- 
ployees. Oh,  where  are  they?  Well,  there  are  four  papered  people 
from  the  Office  of  Government  Ethics  and  110  papered  people  from 
Archives,  and  at  the  end  of  the  day,  nobody  is  a  real  person.  They 
are  going  to  feel  that  is  a  pretty  cynical  endeavor. 

So  I  might  indicate  to  you  I  understand  what  you  said,  you  want 
to  plus  up  to  97  from  your  present  90  so  you  can  do  your  job  and 
that  obviously  makes  sense.  I  am  sure  my  committee  and  other 
committees  will  be  looking  at  this  and  will  be  discussing  with  Mr. 
Panetta  exactly  what  we  mean  and  what  we  are  representing  to 
the  public  makes  sense.  Admittedly  the  2.1  million  figure  is  an 
FTE  figure  that  they  are  looking  at  as  a  target,  which  is  how  you 
have  to  get  to  4  percent,  take  100,000  for  the  very  small  agencies, 
and  you  are  under  the  100. 

Mr.  Potts.  That  is  right. 

Mr.  HoYER.  I  don't  know  whether  that  is  going  to  apply  to  you  or 
not.  The  agency  that  appeared  prior  to  you  was  even  smaller  than 
yours,  the  4  percent  would  not  apply  to  agencies  less  than  100  in 
strength  for  obvious  reasons.  They  don't  have  the  flexibility  that  a 
larger  agency  has. 

Mr.  Potts.  I  think  one  of  the  things  that  is  a  little  different 
about  us  is  we  have  been  on  this  substantial  growth  curve  and,  you 
know,  frankly,  the  rate  at  which  we  have  ramped  up  has  been  lim- 
ited primarily  just  by  our  ability  to  digest  the  people  that  we 
brought  in  and  to  get  them  trained  and  harnessed.  So  we  have  had 
to  phase  them  in  to  do  it  in  a  sensible  way.  I  would  hate  for  us  to 
be  penalized  just  because  we  were  doing  it  in  a  logical  way  and  not 
trying  to  go  out  and  just  hire  everybody  at  once,  get  them  on 
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board,  but  then  really  have  them  thrashing  out  and  being  on  the 
payroll  and  not  being  productive  yet. 

Mr.  HoYER.  Well,  I  presume  that  every  agency  would  feel  that  if 
they  lose  people,  that  they  were  penalized  for  one  reason  or  an- 
other, and  I  don't  say  that  argumentatively.  I  say  that  because  it  is 
obviously  the  thing  to  do. 

POST-EMPLOYMENT 

President  Clinton's  executive  order  requiring  certain  executive 
branch  officials  to  sign  a  pledge  regarding  post-employment  activi- 
ties is  stricter  than  that  required  by  current  law.  Can  you  compare 
the  provisions?  Have  you  had  an  opportunity  to  analyze  that? 

Mr.  Potts.  Let  me  talk  a  little  bit  and  then  perhaps  Gary  will 
want  to  add  to  this.  We  were  consulted  with  regard  to  the  pledge 
and  the  pledge  essentially  will  extend  the  period  of  time  that  is 
kind  of  the  cooling-off  period  for  high  ranking  senior  officials,  as 
well  as  people  involved  in  trade  negotiations,  to  five  years. 

Now,  there  are  a  series  of  laws  that  are  on  the  books  now  that 
provide  cooling-off  periods.  One,  which  is  more  than  a  cooling-off 
period,  is  just  a  flat  prohibition,  is  that  if  an  official  leaves  the  gov- 
ernment, he  or  she  may  not  go  back  to  that  agency  and  represent 
anyone  about  a  matter  that  the  person  was  involved  with.  So  if 
they  specifically  were  involved  with  a  particular  issue,  then  when 
they  go  out  into,  say,  private  practice,  they  can't  come  back  and 
appear  before  that  agency  regarding  that  issue  forever. 

Then  there  is  a  rule  that  if  you  were  in  the  supervisory  chain,  I 
believe  that  there  is  a  two-year  cooling  off  period,  that  you  can't 
come  back,  even  if  you  weren't  literally  involved  in  the  issue.  So, 
you  know,  there  are  some  prohibitions  right  now. 

Then  there  is,  for  senior  officials,  pursuant  to  statute,  a  one-year 
cooling  off  period  so  that  you  just  can't  go  back  for  a  year  to  your 
department  or  agency  for  anjrthing.  And  really,  I  would  say  that 
particular  provision  was  expanded  to  five  years  under  the  contrac- 
tual pledge  that  top  officials  are  having  to  sign. 

There  are  some  exceptions  that  are  built  into  that  pledge  that  we 
really  felt  were  sensible.  In  fact,  our  counsel  was  that  there  were 
certain  exceptions  which  should  be  added  to  the  pledge  to  make  a 
little  better  balance  between  the  need  to  be  able  to  recruit  the  best 
people  into  the  Federal  Government  without  placing  undue  restric- 
tions on  them,  and  at  the  same  time  we  have  the  President's 
pledge  to  try  to,  you  know,  have  an  extremely  ethical  administra- 
tion. 

I  will  give  you  one  example.  The  pledge  as  it  was  originally  draft- 
ed would  have  prevented  a  lawyer  who  was  with  an  agency  going 
out  into  private  practice.  Let's  say  he  was  with  the  Justice  Depart- 
ment. He  could  not  have  gone  into  private  practice  and  represented 
a  client  in  a  plea  bargain  or  even  tried  the  case  representing  an 
individual  for  five  years;  we  said  we  really  don't  think  that  is  what, 
you  know,  was  intended  here  when  you  are  talking  about  prevent- 
ing lobbjdng  which  is  inappropriate. 

So  there  is  in  that  pledge  an  exception  for  formal  adjudicatory 
matters.  And  there  was  are  a  few  others  like  that.  For  example, 
another  one  had  to  do  with  an  exception  for  people  who  leave  their 
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department  or  agency  and  go  with  a  State  or  local  government. 
The  original  draft  would  have  prevented  them  from  coming  back 
and  representing  their  State  or  their  municipality  back  to  the  de- 
partment or  agency  where  they  had  worked,  and  we  didn't  think 
that  that  was  really  what  was  intended  either,  so  there  are  some 
exceptions  that  in  the  discussions  with  the  counsel  that  were  pre- 
paring that  pledge,  that  we  felt  were  appropriate  kind  of  excep- 
tions to  this  broad  rule. 
[The  information  follows:] 
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The  pledge  contains  a  contractual  commitment  by  senior 
appointees  (full-time,  non-career  political  appointees  at  certain 
pay  levels)  in  the  executive  branch  which: 

1)  prohibits  lobbying  their  former  agency  for  a  period 
of five  years  after  termination  of  service  as  a  senior  appointee; 

2)  extends  this  five-year  ban  for  senior  appointees  in  the 
Executive  Office  of  the  President  to  lobbying  any  other  executive 
agency  with  respect  to  which  they  had  personal  and  substantial 
responsibility; 

3)  prohibits  for  life  any  activity  on  behalf  of  a  foreign 
government  or  political  party  which  would  recjuire  registration 
under  the  Foreign  Agents  Registration  Act;  and 

4)  prohibits,  for  five  years  after  personal  and  substantial 
participation  in  a  trade  negotiation,  any  representation,  aiding, 
or  advising  of  foreign  governments,  foreign  political  parties  or 
foreign  business  entities  with  the  intent  to  influence  any 
executive  agency. 

A  pledge  must  also  be  executed  by  trade  negotiators  (if  they 
are  full-time,  non-career  political  appointees)  in  the  executive 
branch,  whether  or  not  they  are  also  senior  appointees,  which 
contains  the  fourth  prohibition  listed  above. 

In  contrast,  18  U.S.C.  §  207(c)  criminally  prohibits  former 
senior  employees  from  communicating  to  or  appearing  before  their 
former  agency  with  an  intent  to  influence  on  behalf  of  euiother  for 
a  period  of  one  year,  and  18  U.S.C.  §  207(d)  extends  this 
prohibition  for  former  very  senior  employees  to  include 
communications  to  and  appearances  before  any  Executive  Level 
official  listed  in  5  U.S.C.  §§  5312-5316.  Further,  18  U.S.C. 
S  207(f)  criminally  prohibits  for  one  year  former  senior  and  very 
senior  en5)loyees  from  representing,  aiding,  or  advising  foreign 
governments  or  political  parties  before  the  executive  branch  or 
with  the  intent  to  influence  executive  branch  eit^loyees. 
Additionally,  18  U.S.C.  S  207(b)  criminally  prohibits  for  one  year 
certain  employees,  regardless  of  seniority,  who  were  involved  in 
trade  or  treaty  negotiation,  from  representing,  aiding,  or  advising 
others  concerning  the  same  ongoing  trade  or  treaty  negotiation, 
based  on  protected  information  to  which  they  had  access. 

There  are  several  differences  between  the  pledge  and  the 
related  statutory  bauis.  The  most  prominent  difference  is  duration: 
the  pledge  expamds  the  cooling  off  period  for  senior  personnel  and 
trade  negotiators  frcxn  the  statutory  period  of  one  year  to  a  period 
of  five  years,  amd  e3q>ands  the  more  general  ban  on  activity  for 
foreign  entities  from  one  year  to  a  lifetime  ban. 

Additionally,  there  are  differences  in  employee  coverage 
between  the  pledge  amd  the  statute.  Specifically,  the  pledge 
covers  senior  appointees,  defined  as  full-time,  non- career 
political  appointees  paid  at  a  minimuiB  of  Executive  Schedule  V, 
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other  than  foreign  and  uniformed  service  officers.  The  statute 
covers  senior  employees,  which  Includes  all  employees  paid  at  a 
rate  equivalent  to  Executive  Schedules  V  through  II,  military  0-7s 
and  above,  cuid  certain  additional  White  House  appointees;  and  very 
senior  en^loyees,  which  includes  those  paid  at  a  rate  equivalent  to 
Executive  Schedule  I  and  certain  additional  White  House  appointees. 
Also,  the  pledge  covers  trade  negotiators,  defined  as  full-time, 
non- career  political  appointees  who  participate  personally  and 
substantially  in  trade  negotiation,  while  the  statute  covers 
executive  branch  enqployees  who  participate  personally  and 
substcmtlally  in  trade  or  treaty  negotiations  during  the  last  year 
of  Government  service. 

In  addition,  the  activity  prohibited  by  the  pledge  and  the 
statute  is  not  identical,  although  the  definition  of  the  term 
lobbying  emd  its  exen^tlons  for  purposes  of  the  pledge  have  many 
similarities  to  the  statutory  restriction  on  representational 
activities.  Also,  the  extent  of  banned  activity  in  behalf  of 
foreign  entities  or  in  relation  to  certain  trade  or  treaty  matters 
varies,  as  Indicated  in  the  svunmary  cQ^ove. 

In  the  matter  of  enforcement,  the  pledge  provides  for 
administrative  measures  through  agency  debarment  emd  judicial  civil 
proceedings,  while  the  statute  is  enforced  through  the  criminal  amd 
civil  courts. 

Finally,  the  post-enqployment  statute  contains  additional  bans 
in  18  U.S.C.  S  207(a)  which  have  no  coimterpart  in  President 
Clinton's  pledge.  All  former  executive  branch  enqployees  are 
subject  to  a  lifetime  bam  on  representing  others  before  the 
executive  branch  or  the  courts  on  particular  natters  involving 
specific  parties  in  which  they  participated  personally  and 
substantially  while  Government  enqployees.  A  similar  ban  also 
applies  for  a  period  of  two  years  for  those  who,  even  though  not 
personally  and  substomtially  Involved,  had  such  matters  pending 
under  their  official  responsibility  during  their  last  year  of 
Government  service. 


412 


COMPUANCE 


Mr.  HoYER.  Sounds  sensible  to  me.  How  effective  have  the  execu- 
tive branch  agencies  and  employees  been  with  complying  with  rele- 
vant law,  orders  and  regulations  regarding  ethics  and  have  you  had 
any  problems  regarding  compliance  by  any  executive  agency? 

Mr.  Potts.  To  the  first  part  of  your  question,  I  would  say  overall 
we  are  very  pleased  with  the  level  of  compliance,  and  because  of 
our  increased  staffing,  we  have  been  able  to  accomplish  many  more 
on-site  reviews  of  agency  ethics  programs  than  we  were  able  to  do 
in  the  past;  I  ultimately  sign  off  on  all  those  reports  which  are 
then  sent  back  to  the  agency  and  we  lay  out  our  analysis  of  their 
program  with  suggestions  for  improvement  and  then  we  follow  up 
to  make  sure  that  those  recommendations  are  followed. 

Literally  in  the  time  that  I  have  been  at  OGE,  which  is  a  little 
over  two-and-a-half  years,  we  have  had  really  only  one  substantial 
problem  in  this  regard  and  it  was  with  AID.  Their  program  needed 
a  lot  of  improvement  and  we  submitted  a  report  outlining  what  the 
problems  were.  We  got  some  assurances  that  things  were  going  to 
be  taken  care  of.  When  we  went  back  to  follow  up,  we  found  that 
they  were  not  and  we  issued  a  second  report,  which  was  pretty 
harsh,  to  be  frank,  and  said,  you  know,  if  things  weren't  shaped  up 
in  a  very  short  time,  that  our  remedy  is  to  send  a  copy  of  that 
report  to  the  President  of  the  United  States  with  recommendations 
of  what  actions  should  be  taken.  That  was  like  the  two-by-four 
smacking  the  mule  in  the  forehead. 

It  really  got  their  attention  and  they  shook  up  their  program 
from  top  to  bottom,  brought  in  a  new  ethics  official,  and  hired 
more  people.  We  worked  with  those  people  very  closely,  and  we  are 
very  encouraged  at  the  way  that  that  program  has  turned  out  in 
the  last  four  or  five  months. 

FOLLOW-UP  REVIEWS 

Mr.  HoYER.  Good.  Are  there  procedures  in  place  which  assure 
that  proper  follow-up  reviews  are  being  conducted  on  previously  re- 
ported deficiencies  in  the  ethics  program? 

Mr.  Potts.  They  are,  and  I  think  the  AID  experience  was  the 
best  case  in  point  where  the  follow-up  did  indicate  that  they  had 
failed  to  follow  up  on  our  recommendations  and  that  second  report 
with  the  threat  of  some  corrective  action  really  got  their  attention. 

Mr.  HoYER.  We  have  some  other  questions  and  we  will  give  them 
to  you  for  the  record.  We  will  be  reviewing  your  budget  when  it 
comes  up.  Obviously,  this  is  a  relatively  unique  year.  This  Presi- 
dent has  been  put  to  initiating  a  budget  for  the  first  time  in  a  long 
time  as  a  new  President,  and  as  a  result  we  are  going  to  be  late  in 
the  cycle  getting  the  numbers.  We  are  getting  many  of  the  hear- 
ings completed  prior  to  receiving  the  budget,  and  if  we  have  any 
questions  about  the  numbers  when  we  get  them  we  will  call  you. 

We  would  reiterate  our  continuing  concern  about  what  we  are 
going  to  do.  I  am  going  to  be  discussing  with  Mr.  Panetta  along 
with  the  Members  of  this  committee,  as  to  what  we  think  the 
proper  policy  ought  to  be  with  respect  to  the  levels  of  personnel. 
We  Weill  also  discuss  at  that  point  in  time  what  numbers  we  are 
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working  with  and  what  our  base  is,  and  we  will  be  in  communica- 
tion with  you. 

Mr.  Potts.  All  right,  sir. 

Mr.  HoYER.  Your  work  is  critically  important.  The  American 
public  has  a  very  jaundiced  view  of  Congress,  not  as  much  as  of  the 
executive  department.  To  the  extent  we  can  assure  them  that  we 
are  handling  their  business  in  an  ethical,  honest  and  open  fashion, 
we  will  all  be  better  served.  The  role  that  you  play  is  a  very  impor- 
tant one. 

We  appreciate  your  office.  You  had  a  very,  very  distinguished 
private  career  and  you  have  given  that  up  to  come  in  and  do  some 
very  important  work  here  in  government.  We  appreciate  it. 

Mr.  Potts.  Thank  you,  Mr.  Chairman.  Let  me  mention  one  last 
thing.  We  are  attempting  to  do  some  outreach  into  the  private 
sector  community  to  make  them  aware  of  what  efforts  and  strides 
have  been  made  within  the  executive  branch  for  a  strong  ethics 
program  to  try  to  build  up  that  level  of  confidence  and  because 
there  have  been  a  lot  of  changes  made  that  have  occurred  just  in 
the  last  few  years,  and  to  make  them  aware  of  all  those  changes 
and  the  determination  to  continue  down  that  path  to  try  to  build 
up  that  sense  of  progress. 

Mr.  HoYER.  I  think  you  make  a  good  point.  My  own  view  is  that 
government  operates  as  ethically,  if  not  more  ethically,  than  the 
private  sector.  That  is  not  necessarily  a  criticism  of  the  private 
sector.  We  operate  in  more  of  a  fishbowl  perhaps  because  we  are 
watched.  That  may  be  the  case,  but  of  course  the  perception  is  dif- 
ferent than  that.  I  share  that  view  with  respect  to  Federal  employ- 
ees, who  I  believe  are  highly  motivated  and  highly  detailed.  But 
again,  the  perception  is  different.  And  so  you  make  another  good 
observation.  It  is  not  only  important  to  do,  it  is  important  to  let 
people  understand. 

Mr.  Potts.  To  understand  it,  right. 

Mr.  HoYER.  Thank  you  very  much. 

Mr.  Potts.  Thank  you. 

[Questions  for  the  record  follow:] 
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HOUSB  COMCCTTBB  ON  APPROPRIATIONS 

SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE  AND  GENERAL  GOVERNMENT 

U.S.  Office  of  Govenunent  Ethics 

Fiscal  Year  1994  Appropriations  Hearing 

Questions  Submitted  for  the  Record 

LEGAL  AUTHORITY 

Mr.  Hoyer.  Specifically  what  actual  legal  authority  does  the 
Office  of  Govenunent  Ethics  have  to  require  Executive  Branch 
Agencies  to  establish  ethics  programs  regarding  financial 
disclosure? 

Answer:  Section  402(d)  (1)  of  the  Ethics  in  Government  Act  of  1978 
(as  amended  by  Public  Law  100-598  of  Novonber  3,  1988)  states: 
■The  Director  shall,  by  the  exercise  of  any  authority  otherwise 
available  to  the  Director  under  this  title,  ensure  that  each 
executive  agency  has  established  written  procedures  relating  to  how 
the  agency  is  to  collect,  review,  evaluate,  and  if  applicable,  make 
publicly  available,  financial  disclosure  statements  filed  by  any  of 
its  officers  or  employees." 

Subsequently,  Executive  Order  12674  of  J^ril  1989  authorized 
OGB  (in  section  201(d))  to  reestablish  a  confidential  financial 
disclosure  system  for  the  executive  branch  and  to  provide  guidance 
for  agencies  in  determining  trtio  should  file.  The  Ethics  Reform  Act 
of  1989  (irtiich  amended  Title  I  of  the  Ethics  in  Government  Act  of 
1978)  reestablished  a  system  of  public  financial  disclosure,  irtiich 
continued  direct  involvement  of  all  executive  branch  agencies  in 
the  collection,  review,  and  custody  of  public  reports,  as  well  as 
the  general  adniinistration  and  enforcement  of  the  public  disclosure 
system  as  a  means  of  avoiding  conflicts  of  interest.  Additionally, 
the  Reform  Act  authorized  OGB  to  establish  a  confidential  financial 
disclosure  system  (5  U.S.C.  app.  S  107),  irtiich  we  were  already  in 
the  process  of  accomplishing  \inder  the  Executive  Order  authority. 

FINANCIAL  DISCLOSURE 

Mr.  Hoyer.  Nhat  does  your  review  of  financial  disclosure 
statements  of  individuals  nominated  by  the  President  consist  of? 
During  the  usual  course  of  these  reviews  would  you  be  able  to 
identify  problems  such  as  the  one  Ms.  Baird  had? 

Answer:  The  Office  of  Government  Ethics'  review  of  nominee 
financial  disclosure  reports  often  begins  before  the  President  has 
made  a  formal  nomination.  Even  before  FBI  and  Mhite  House 
background  screening  is  coiqpleted,  potential  nominees  may  be  asked 
by  the  Mhite  House  to  complete  a  draft  of  their  financial 
disclosure  report,  so  that  any  resolution  of  potential  conflicts 
can  be  considered  as  early  as  possible.  Also,  this  serves  as  a 
screening  process  to  discover  irtiether  persons  being  considered  as 
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nominees  may  have  any  overriding  conflicts  which  could  dictate  that 
they  not  be  nominated  at  all. 

OGE's  review  of  draft  disclosure  reports  consists  first  of  an 
examination  of  all  entries  for  completeness.  We  then  compare  the 
general  responsibilities  of  the  Goveimment  position  in  which 
nominees  would  serve  to  their  financial  interests,  lieibilities, 
anticipated  ties  to  former  employers,  and  outside  positions.  This 
comparison  relies  heavily  on  input  from  ethics  officials  at  the 
agency  where  the  nominee  would  serve.  Through  discussions  with  the 
White  House,  the  agency  ethics  officials,  and  the  nominee  or  his 
representative  we  can  begin  to  fashion  ethics  agreements,  including 
such  remedies  as  divestitures,  resignations,  conflict  waivers, 
recusals,  and  other  means  to  alleviate  potential  conflicts.  Once 
the  President  actually  sends  forward  a  nomination,  the  filer 
updates  his  draft  disclosure  report,  and  the  agency  and  OGE  prepare 
certifications  which  detail  to  the  Senate  committee  any  ethics 
agreements  to  alleviate  potential  conflicts. 

Our  review  and  certification  of  public  financial  disclosure 
reports  would  not  likely  identify  the  problem  which  Ms.  Baird 
experienced.  Disclosures  are  strictly  governed  by  statute  (5 
U.S.C.  app.  §  102) .  Nominee  reports  must  disclose  certain  sources 
of  income,  assets  held  for  investment  or  the  production  of  income, 
liabilities,  agreements  or  arrangements  for  past  or  future 
employment,  and  outside  positions.  Employment  of  someone  to 
provide  household  services  would  not  likely  be  disclosed,  as  it 
would  not  fit  any  of  the  above -described  categories  for  disclosure 
which  are  required  by  statute. 

PROVIDE  REGULATIONS 

Mr.  Hoyer.  How  has  the  increased  workload  for  OGE  affected  its 
ability  to  provide  the  agencies  with  important  current  regulations 
necessary  to  meet  agency  needs? 

Answer:  The  increased  workload  for  OGE,  which  arose  primarily 
from  the  Ethics  Reform  Act  of  1989  and  President  Bush's  1989 
executive  order,  has  delayed  our  issuance  of  several  important 
regulations  for  agency  guidance,  primarily  those  required  under 
executive  order  and  statute  to  implement  the  criminal  conflict 
statutes  and  to  provide  guidance  and  regulatory  exemptions  under  18 
U.S.C.  §  208(b) .  In  addition,  the  regulations  which  we  have  issued 
were  themselves  not  as  timely  as  we  would  have  liked,  due  to  the 
sheer  number  of  regulations  required  and  the  time-consuming  process 
of  accomplishing  the  requisite  concurrences  and  clearances,  as  well 
as  the  solicitation  and  review  of  public  comments. 

Nonetheless,  we  have  succeeded  in  issuing  a  record  number  of 
ethics  regulations  of  uniform  application  for  the  executive  branch 
during  the  period  1990  through  1992,  including  proposed  and  final 
rules  establishing  an  entirely  new  set  of  standards  of  conduct, 
interim  rules  reestciblishing  a  system  of  both  confidential  and 
public  financial  disclosure,   interim  rules  implementing  the 
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statutory  tax  rollover  relief  and  the  honoraria  ban,  final  rules  on 
ethics  training,  corrective  action,  and  agency  reports  required  by 
statute,  and  several  other  program- related  regulations. 

DESIGNATED  AGENCY  ETHICS  OFFICIALS 

Mr.  Hoyer.  Hhat  is  the  relationship  between  the  Designated 
Agency  Ethics  Official  (DAEO) ,  and  members  of  your  office?  Are  the 
DAEO  positions  Full-  or  Part-time  jobs  in  agencies? 

Answer:  The  DABO's  are  responsible  for  the  program  in  their 
department  or  agency.  The  DAEO's  interact  with  our  Office  in  many 
ways  and  on  many  levels.  Each  department  and  agency  has  been 
assigned  an  06E  desk  officer  who  responds  to  calls  for  advice  on  a 
wide  variety  of  ethics  issues  and  handles  written  requests  for 
waivers,  exemptions,  etc.  The  desk  officer  also  reviews  the 
financial  disclosure  statements  of  presidential  appointees 
confirmed  by  the  Senate  in  the  agency.  The  desk  officer  or  OGE's 
Education  Division  will  respond  to  agency  requests  for  training. 
The  DAEO  may  call  OGE's  Office  of  General  Counsel  to  discuss  a 
legal  problem  or  get  an  advisory  opinion.  The  smalysts  in  the 
Prograun  Review  Division  review  the  DAEO's  ethics  program  amd  make 
recommendations  to  him. 

DAEO  positions  are  full-time  in  some  agencies,  mostly  the 
larger  departments  amd  agencies,  and  part-time  in  others.  Most 
DABO's  have  staff  to  assist  them  in  msmaging  the  program,  again 
some  being  full-time  while  others  perform  ethics  duties  as  part  of 
other  duties. 

CURRENT  RESOURCES 

Mr.  Hoyer.  How  many  positions  and  how  much  money  are  currently 
allocated  to  each  of  these  major  activities: 

a)  General  Counsel  amd  Legal  Policy 

b)  Office  of  Prograun  Assistance  and  Review 

c)  Office  of  Education 

Answer:  In  the  Office  of  General  Counsel  amd  Legal  Policy  we 
currently  have  allocated  22  FTEs  with  a  budget  of  $2,281,000^ in 
the  Office  of  Program  Assistance  amd  Review  we  have  50  FTEs 
allocated  with  a  budget  of  $3,684,000  and  in  the  Office  of 
Education,  10  FTEs  and  a  budget  of  $797,000. 

Mr.  McDade.  From  1992  to  1993,  OGE  received  a  sxibstantial 
increase  in  funding,  growing  from  $6.0  million  to  $8.3  million. 
According  to  your  testimony,  your  request  to  C^fB  for  1994  is 
estimated  $9.4  million.  Mhat  accounts  for  OGE's  increased  fxinding 
requirements?  Legislative  mandates?  Executive  Orders? 
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Answer:  OGE's  increased  funding  requirements  stem  from  several 
factors.  First,  on  June  5,  1990,  the  subcommittee  on  Oversight  of 
Government  Management  of  the  Senate  committee  on  Governmental 
Affairs  held  an  oversight  hearing  of  the  Office  of  Government 
Ethics.  In  that  hearing  Senator  Levin  focused  on  the  lack  of 
resources  in  OGE  that  were  devoted  to  the  statutory  mission  of  the 
agency  to  perform  reviews  of  all  executive  branch  department  suid 
agency  ethics  programs.  There  are  approximately  300  such  programs 
to  examine  ouid  at  that  time  0GB  had  approximately  three  emalysts  to 
perform  this  function.  Further,  Chairman  Levin  advised  the 
Director  at  his  subsequent  confirmation  hearing  to  staff  this 
function  adequately.  0GB  has  with  the  increased  funding,  staffed 
this  statutory  mission,  so  as  to  be  adsle  to  review  each  department 
and  agency  approximately  every  three  years. 

Second,  the  General  Accounting  Office  noted  this  lack  of 
necessary  personnel  as  they  reviewed  OGE's  oversight  role.  OGE 
could  not  meet  its  goal  of  reviewing  an  agency's  ethics  program 
every  three  years  because  of  our  limited  staffing.  The  GAO 
recooinended  strengthening  our  oversight  through  more  aggressive 
follow-up  with  agencies  on  remedial  actions  teiken. 

Third,  in  1989,  every  statute  and  executive  order  on  which  the 
executive  branch  ethics  program  tras  based  was  aunended,  repealed, 
replaced  or  augmented.  Executive  Order  12674  directed  OGE  to 
establish  a  single  uniform  set  of  stamdards  of  conduct  for  the 
executive  brsmch.  These  new  standards  became  effective  February  3, 
1993  and  has  resulted  in  much  new  work  for  the  Office.  In  effect, 
we  have  put  in  place  an  entirely  new  ethics  program  in  the 
executive  bramch,  with  all  departments  smd  agencies  relying  on  OGE 
for  guldamce.  We  now  are  now  required  to  approve  training  plans 
for  all  agencies,  supplemental  public  and  confidential  financial 
disclosure  regulations,  and  agency  supplements  to  the  stamdards  of 
conduct.  This  new  ethics  program  has  led  to  an  increased  volume  of 
requests  for  agency  assistance  as  they  implement  the  new  program. 
Additionally,  OGE  has  been  required  to  allocate  resources  to 
address  the  training  requirements  mandated  by  Executive  Order 
12674.  This  Executive  Order  requires  that  all  Executive  Branch 
eoqployees  receive  ethics  training,  with  certain  categories  to 
receive  annual  training.  To  achieve  this  level  of  required 
training  the  executive  branch  needs  over  7000  qualified  trainers. 
0GB  continues  to  strive  to  develop  a  core  group  of  competent 
Instructors  and  to  provide  quality  training  materials  to  assist 
agencies  to  accoo^llsh  training  requirements.  Currently,  we  are 
making  available  to  agencies,  video  tapes,  produced  under  the 
guldamce  of  our  staff  for  use  in  their  training  endeavors. 

Fourth,  we  are  receiving  an  increased  volume  of  requests  for 
advisory  assistamce  on  other  matters,  such  as  the  procurement 
integrity  regulations  issued  by  the  Office  of  Federal  Procurement 
Policy  in  1990,  as  well  as  continuing  questions  on  the  honoraria 
ban  passed  by  Congress  for  the  executive  bramch.  We  are  also  in  the 
middle  of  a  Presidential  transition  year,  requiring  us  to  review 
the  public   financial  disclosure  statements  of  presidential 
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appointees  nominated  by  the  President  and  render  an  opinion  to  the 
Senate  confirmation  committee. 

Finally,  with  the  increased  enqphasis  on  ethics,  CX3E 
continually  receives  new  functions,  amd  must  give  guidance  to  the 
agencies  on  these  new  functions.  On  Inauguration  Day,  President 
Clinton  signed  Executive  Order  12834  requiring  certain  persons  to 
sign  a  pledge  regarding  their  activities  after  they  have  terminated 
their  positions  as  "senior  appointees"  or  after  they  have 
participated  personally  and  substemtially  in  trade  negotiations. 
Under  the  Order,  OGE  has  been  given  several  duties. 

INCREASED  WORKLOAD 

Mr.  McDade.  Do  you  anticipate  an  increased  workload  based  on  the 
President's  proposed  ethics  reforms? 

Answer:  We  are  not  yet  aware  of  what  will  actually  be  included  in 
amy  ethics  reform  proposals  by  President  Clinton,  other  than  the 
ethics  commitments  which  he  estadilished  under  Executive  Order  12834 
of  Jamuary  20,  1993.  That  Order  requires  OGE  to  develop  and  make 
available  a  form  for  ethics  pledges  by  covered  senior  appointees 
amd  trade  negotiators;  to  assist  agencies  in  providing  advice  to 
current  and  former  senior  appointees  emd  trade  negotiators 
regarding  application  of  the  pledges,  and  to  develop  rules  as 
necessary  to  carry  out  that  responsibility;  amd  to  provide 
consultation  to  every  agency  in  fulfilling  its  responsibility  to 
estaLblish  procedures  for  enforcing  ethics  commitments  through 
debarment  proceedings. 

While  we  have  con^leted  the  develo^ntent  and  distribution  of 
ethics  pledge  forms,  considerable  work  remains  in  carrying  out  the 
other  responsibilities  of  providing  advice,  promulgating  rules,  and 
assisting  with  the  estadslishment  of  enforcement  procedures.  This 
will  be  am  ongoing  process,  which  we  anticipate  could  involve 
considerable  time  on  the  part  of  several  OGE  staff  attorneys  amd 
desk  officers  through  the  duration  of  this  Administration. 

Mr.  McDade.  Please  provide  a  breakdown  of  major  workloads  (e.g. 
number  of  training  courses,  number  of  ethics  program  reviews  )  by 
OGE  unit  from  1990  (actual)  to  1994  (estimated) 


Bthlo  Program  Reviews 
Regional  Program  Reviews 
lli»in*e  statements 


1990 

1991 

1992 

1993 
Est. 

1994 
Est. 

10 

7 

47 

57 

60 

6 

2 

17 

20 

20 

306 

328 

ISS 

600 

400 
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Annual  &  Termination 
Statements 

Estimated  Requests  for 
Asslstamce 

Ethics  Agreements  Monitored 
(#  of  ;4>polntees) 

Annual  Ethics  Conference 
(#  of  attendees) 


775 

949 

894 

900 

900 

2000 

3000 

3000 

4000 

5000 

107 

108 

85 

300 

200 

n/a 

200 

240 

400 

500 

Training  Sessions 

Speeches,  Lectures  & 
Panels 

0GB  Newsgram  Circulation 


25 


30 


30 


76      87      73 
3000    3000    3600 


50     50 

90     90 

4000   4300 


Thursday,  February  25,  1993. 

COMMITTEE  FOR  PURCHASE  FROM  PEOPLE  WHO  ARE 
BLIND  OR  SEVERELY  DISABLED 

WITNESSES 

BEVERLY  L.  MILKMAN,  EXECUTIVE  DIRECTOR 

E.  RICHARD  ALLEY,  JR,  DEPUTY  EXECUTIVE  DIRECTOR 

CONNIE  S.  CORLEY,  ADMINISTRATIVE  OFFICER 

Mr.  HoYER.  We  will  now  have  the  hearing  on  the  Committee  for 
Purchase  for  People  who  are  Blind  or  Severely  Disabled.  Ms.  Milk- 
man, we  are  very  pleased  to  have  you  here  and  we  look  forward  to 
hearing  from  you.  You  can  introduce  your  colleagues. 

Ms.  Milkman.  Thank  you.  I  have  with  me  today  Dick  Alley,  who 
is  the  Deputy  Executive  Director  of  the  Committee,  and  Connie 
Corley,  who  is  our  administrative  officer.  Ira  Kemp,  who  is  the 
Chair  of  the  Committee  and  the  Air  Force  Representative,  asked 
me  to  convey  his  apologies.  He  planned  to  be  here  on  Tuesday  but 
he  had  to  go  out  of  town  and  couldn't  reschedule  to  make  it  today. 
So  we  are  pleased  to  be  here.  You  have  our  prepared  statement. 

Mr.  HoYER.  You  can  sunmiarize  it  for  the  record. 

Ms.  Milkman.  I  will  summarize  it  for  the  record.  I  know  you  are 
running  late.  I  won't  give  you  boilerplate.  As  you  know,  we  do  not 
have  a  fiscal  1994  budget  request  for  you  today.  However,  as  soon 
as  the  administration  has  completed  its  budget,  we  will  have  our 
request  for  you  and  we  will  be  glad  to  answer  any  questions  you 
have  about  it  at  that  time. 

BACKGROUND 

I  think  you  are  probably  more  familiar  with  the  Committee's 
work  than  perhaps  some  of  the  other  Members  of  this  subcommit- 
tee, so  I  am  not  going  to  go  into  a  lot  of  detail.  This  is  a  very  small 
agency.  Someone  has  said  it  is  the  smallest  in  the  government.  I 
don't  know  if  that  is  the  case,  but  we  have  18  staff  members  and  15 
Committee  members,  11  of  whom  are  Federal  executives.  The  other 
four  are  private  citizens.  They  are  all  appointed  by  the  President 
and  they  do  the  work  of  the  Committee. 

The  work  is  to  decide  which  products  and  services  the  Federal 
Government  purchases  should  be  set  aside  for  provision  by  non- 
profit agencies  employing  people  with  severe  disabilities. 

We  have  made  a  lot  of  progress,  I  think,  in  the  last  decade  in 
that  respect.  This  program  is  quite  different  in  terms  of  numbers 
than  it  was  10  years  ago.  At  the  same  time,  it  is  still  a  relatively 
small  proportion  of  Federal  procurement.  We  think  that  the  Com- 
mittee is  growing  at  a  reasonable  rate  and  we  think  that  the  work 
we  are  doing  is  benefiting  people  with  severe  disabilities  through- 
out the  country. 
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FY  1992  DATA 


Mr.  HoYER.  When  you  say  the  Committee  is  growing 

Ms.  Milkman.  The  Committee's  program,  the  number  of  con- 
tracts that  are  set  aside  under  this  program.  From  an  overall 
standpoint,  fiscal  year  1992  was  a  good  year  for  us.  We  added  ap- 
proximately 1,500  full-time  jobs.  That  translates  probably  into 
about  4,000  new  people  with  disabilities  who  will  be  working  under 
the  program  as  a  result  of  the  things  that  the  Committee  did 
during  1992  to  add  products  and  services  to  the  program. 

In  terms  of  actual  emplo5m[ient  during  fiscal  1992,  we  increased 
to  18  million  hours.  That  was  up  13  percent  from  the  year  before. 
So  that  is  18  million  hours  of  work  for  people  who  are  blind  or 
have  severe  disabilities  under  the  program.  Wages  for  those  people 
rose  by  20  percent  in  fiscal  1992  to  $95  million,  so  we  are  almost  at 
$100  million  in  wages. 

IMPACT  OF  DEFENSE  REDUCTIONS 

We  did  not  have  an  increase  in  sales  in  1992  despite  the  fact  that 
we  had  these  other  increases,  which  to  us  are  much  more  impor- 
tant than  sales.  The  bottom  line  for  us  is  jobs  for  people  with  dis- 
abilities and  hours  worked  and  not  sales. 

We  didn't  have  a  sales  incresise,  and  frankly  we  are  not  sure  that 
we  are  going  to  see  an  increase  this  year.  The  Defense  Department 
reductions  do  affect  our  program.  We  are,  I  think,  perhaps  too  de- 
pendent on  Defense  expenditures.  We  have  recognized  for  some 
time  that  the  time  was  coming  when  Defense  expenditures  would 
be  going  down,  so  we  have  been  doing  a  lot  of  expansion  in  terms 
of  civilian  contracts,  also  picking  up  more  Defense  work  so  we 
would  be  more  diversified.  At  the  same  time  the  handwriting  is  on 
the  wall,  and  we  are  very  aware  of  that. 

We  are  trying  to  make  sure  that  as  we  do  our  work,  that  we  can 
protect  the  jobs  of  people  with  disabilities  that  we  currently  have 
and  expand  a  little  bit  if  we  can.  But  frankly,  we  are  almost  in  a 
maintenance  mode. 

We  are  particularly  concerned  about  the  effects  that  the  reduc- 
tions in  Defense  expenditures  are  having  on  the  blind  people  who 
work  under  this  program.  Our  blind  nonprofit  agencies  are  more 
dependent  on  products.  They  have  not  been  able  to  break  into  the 
service  contracts  to  the  extent  that  agencies  serving  people  with 
other  disabilities  have,  and  I  think  those  are  the  ones  you  are  par- 
ticularly familiar  with,  like  Melwood  in  your  district. 

But  the  blind  workers  are  pretty  much  working  in  facilities  and 
they  are — ^while  they  are  doing  some  service  work,  it  is  mostly 
products,  and  the  products  category,  of  course,  is  where  we  are 
seeing  the  big  downturn  in  terms  of  Defense  purchases.  So  that  is 
something  that  the  Committee  is  concerned  about  and  is  working 
on. 

FY  1993  FUNDING 

We  are  currently  operatmg  with  a  budget  of  $1,653,000.  That  is 
our  budget  for  fiscal  1993.  That  supports  18  full-time  Committee 
staff  members,  who  are  Federal  employees.  It  also  supports  four  of 
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the  private  citizen  Committee  members  who  are  paid  when  they 
come  into  town  or  go  somewhere  else  in  the  country. 

I  should  mention  that  a  good  part  of  the  work  that  the  private 
citizen  members  do  is  without  compensation,  because  they  make 
decisions  every  week  on  new  contracts  to  be  added  to  this  program 
and  we  do  that  via  electronic  mail  and  other  mail  and  telephone, 
and  they  are  not  paid  for  those  hours.  Just  so  you  are  aware  of 
that.  That  is  something  that  they  are  contributing. 

With  respect  to  whether  or  not  the  funds  that  we  have  available  to 
us  now  are  sufficient,  they  are.  They  are  enabling  us  to  put  in  a  new 
computer  system  which  has  already  had  a  beneficial  effect  on  our 
productivity.  They  also  enable  us  to  support  a  very  small  contract 
research  program. 

One  of  the  things  we  are  going  to  be  starting  this  year  is  a  com- 
prehensive cost  benefits  analysis  of  this  program  which  has  not 
been  done.  We  think  the  outcome  is  going  to  be  positive,  but  it  is 
something  that  every  agency  in  my  opinion  should  do. 

EFFORTS  TO  OFFSET  DEFENSE  REDUCTIONS 

As  we  advised  your  predecessor  last  year  and  in  the  past,  we  do 
see  the  reduced  Defense  expenditures  as  continuing  to  have  an 
impact  on  this  program,  and  we  have  already  seen  it  this  year.  We 
certainly  have  reductions  in  commodity  purchases  under  the  pro- 
gram. That  translates  into  fewer  hours  of  employment  for  people 
with  disabilities  and  we  frankly  don't  see  any  prospect  that  current 
customers  will  purchase  more  of  our  products. 

So  what  we  are  doing  to  offset  these  reductions  is,  one,  we  are 
looking  for  other  products  and  services  that  can  be  added  to  the 
program  to  be  provided  by  people  with  disabilities.  We  are  also 
trying  to  do  a  better  job  of  educating  the  Federal  work  force  with 
regard  to  what  this  program  is  and  the  benefits  that  it  can  bring. 
Because,  while  we  have  a  law  that  says  you  will  buy  these  things 
that  the  Committee  has  identified  from  nonprofit  agencies,  you 
know,  not  everybody  knows  about  that  law,  and  inadvertently,  or 
perhaps  consciously,  Federal  agencies  don't  always  buy  what  they 
are  supposed  to. 

So  what  we  are  trsdng  to  do  is  to  do  a  better  job  of  educating 
Federal  agency  employees  about  the  program  and  what  it  means, 
including  providing  work  for  people  with  disabilities  and  the  bene- 
fits that  they  can  get  in  terms  of  quality  services,  what  they  need 
on  time,  et  cetera.  So  that  is  what  we  are  focusing  on  in  terms  of 
trying  to  offset  the  changes  that  we  see  coming  with  the  Defense 
reductions. 

OTHER  CURRENT  ISSUES 

With  respect  to  other  issues  that  we  are  concerned  about  right 
now,  one  of  the  things  that  we  are  concerned  about,  and  we  don't 
see  this  as  a  major  problem  but  it  certainly  will  affect  the  way  the 
local  nonprofit  agencies  operate,  those  that  do  products,  is  that  his- 
torically GSA  and  the  Defense  Logistics  Agency,  which  buy  prod- 
ucts and  then  sell  them  to  other  Federal  agencies,  have  bought 
them  and  then  put  them  in  warehouses.  They  have  then  been  re- 
sponsible for  shipping  them  out.  If  it  is  a  small  order,  large  order. 
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it  doesn't  make  any  difference  to  them.  We  supply  them  several 
times  a  year  with  fairly  large  orders  and  they  warehouse  them. 

They  are  looking  at,  in  an  effort  to  reduce  their  costs,  going  to 
direct  delivery.  So  they  will  have  a  contract  with  one  of  our  agen- 
cies or  some  private  firm  and  they  will  say  you  are  responsible  for 
direct  delivery  to  your  customer  when  they  need  it  and  in  the 
amounts  they  need.  There  is  a  big  difference  between  shipping  a 
bunch  of  cases  of  pens  twice  a  year  to  one  source  and  shipping 
pens,  smaller  amounts,  every  week  to  different  sources  all  over  the 
country. 

So  we  feel  we  can  do  this  if  that  is  the  direction  they  move  in, 
but  it  is  something  we  are  concerned  about  and  we  are  working  on 
right  now.  And  there  are  several  other  things. 

Again,  as  you  are  probably  aware,  agencies  like  GSA  and  the  De- 
fense Logistics  Agency,  which  are  responsible  for  procurement  for 
other  Federal  agencies,  are  looking  at  a  lot  of  changes  in  the  way 
they  do  business,  trying  to  better  satisfy  their  customers,  reduce 
costs,  trying  to  be  more  efficient,  and  some  of  those  changes  could 
affect  our  program.  We  are  and  we  will  continue  to  be  working 
very  closely  with  those  agencies  in  the  years  and  months  ahead  so 
that  we  make  sure  that  we  will  not  reduce  employment  for  people 
with  disabilities  as  a  result  of  changes  in  the  way  the  government 
does  business. 

Any  questions? 

[The  information  follows:] 
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">^.  Biography 

UnHed  Stales  Air  Force 

Secretary  of  the  Air  Force.  Office  of  Public  Affairs.  Washington,  DC  20330-1000 

IRA  L  KEMP 

Ira  L  Kemp  Is  associate  director  of  contracting  and  manufacturing 
policy.  Office  of  the  Assistant  Secretary  of  the  Air  Force  for  Acquisition, 
Washington.  DC.  As  the  associate,  he  shares  with  the  director 
responsibility  for  the  development  of  contracting  and  manufacturing 
policies  and  procedures  governing  the  acquisition  of  v^eapon  systems, 
logistics  support,  materiel  and  services  for  the  Oefiartment  of  the  Air 
Force 

Mr.  Kemp  was  born  March  31.  1934,  in  Brooklyn,  N.Y  .  where  he 
graduated  from  James  Madison  High  School  in  1951.  He  later  attended 
Brooklyn  College  and  Phoenix  College.  In  1960  he  received  a  bachelor 
of  science  degree  from  Arizona  State  University. 

He  was  an  employee  of  Frontier  Airlines  for  10  years.  He  then  served 
two  years  in  the  Army  as  a  cryptographer  with  the  National  Security 
Agency.  Mr.  Kemp  entered  federal  service  in  July  1963  as  a 
management  intern  for  the  Air  Force  Logistics  Command  at  the  San 
Bernadino  Air  Materiel  Area,  Norton  Air  Force  Base,  Calif.,  where  he 

worked  as  a  logistician,  buyer  and  price  analyst.  In  1965  he  transferred  to  Headquarters  Air  Force  Logistics 
Command,  Wright-Patterson  Air  Force  Base,  Ohio,  Office  of  the  Deputy  Chief  of  Staff  for  Procurement  and 
Production,  where  he  pertormed  staff  duties  in  tfie  positions  of  procurement  analyst  and  price  analyst 

In  December  1970  he  was  appointed  chief  of  pricing  in  the  Directorate  of  Procurement  and  Production, 
Warner  Robins  Air  Logistics  Center,  Robins  Air  Force  Base  Ga.  He  later  served  as  executive  assistant  to  the 
director  of  procurement  and  production,  and  as  chief  of  a  central  (xocurement  buying  branch. 

Mr.  Kemp  returned  to  Air  Force  Logistics  Command  headquarters  in  March  1974  and  served  as  deputy 
director  of  contract  placement,  Office  of  the  Deputy  Chief  of  Staff  for  Procurement  and  Production.  He  had 
command  responsibility  for  pre-award  contract  policy  major  program  planning,  and  contract  pricing  and 
negotiation.  He  assumed  his  present  duties  at  the  Pentagon  in  June  1976. 

He  is  the  recipient  of  both  the  Meritorious  Executive  Award  in  1987  and  Presidential  Distinguished  Rank  Award 
in  1989.  Mr  Kemp  is  a  member  of  the  National  Contract  Management  Association  and  Senior  Executive 
Association.  He  is  ctiairman  of  the  Air  Force  DetMrment  and  Suspension  Review  Board  and  serves  as  a  member 
of  the  Air  Force  Contract  Adjustment  Board  and  the  Air  Force  Contractor  Integrity  Review  Board.  Also,  he  is  the 
Air  Force  appointed  representative  to  the  President's  Committee  for  Purchase  from  the  Blind  and  Other  Severely 
Handicapped. 

Mr.  Kemp  is  married  to  the  former  Frances  Hernes  of  Phoenix.  They  have  three  children:  Michael,  Mitchell 
and  Ellsa.  The  Kemps  reside  in  Rockvflle,  Md. 


(Current  as  of  Febaiary  1990) 
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PRESENT      Executive  Director  (SES  Level  V) ,  Committee  for  Purchase 
ACTIVITIES    from  People  Who  Are  Blind  or  Severely  Disabled.   Respon- 
sibility for  overseeing  staff  of  17  involved  in  performing 
8/88  to      a  wide  range  of  activities  under  the  Javits-Wagner-O' Day 
Present       (JWOD)  Act.   Also  act  on  behalf  of  Committee  in  dealing 
within  the  Executive  Branch  and  with  Congress. 

The  Committee  is  an  independent  Federal  agency  whose  func- 
tions include  educating  and  encouraging  Federal  agencies 
to  initiate  and  expand  procurement  from  nonprofit  agencies 
employing  persons  who  are  blind  or  severely  disabled; 
adding  items  to  the  Committee's  Procurement  List;  estab- 
lishing and  revising  fair  market  prices  for  such  items; 
verifying  the  qualifications  and  monitoring  the  performance 
of  nonprofit  agencies  participating  in  the  JWOD  Program; 
providing  technical  assistance  to  nonprofit  agencies  to 
enhance  their  ability  to  take  part  in  the  Program;  and 
carrying  out  research  to  provide  information  on  Program 
impacts  and  operations. 

In  addition  to  directing  work  of  the  staff,  the  position 
involves  considerable  interaction  with  two  national  organi- 
zations.  The  National  Industries  for  the  Blind,  whose 
population  serves  people  who  are  blind  and  NISH,  an  organi- 
zation serving  people  with  severe  disabilities.   These  two 
relatively  large  nonprofit  agencies  that  provide  various 
forms  of  assistance  to  state  and  private  nonprofit  agencies 
participating  in  the  Program  and  serve  as  liaisons  between 
the  agencies  and  the  Committee  in  a  number  of  areas.   The 
Executive  Director  is  responsible  for  providing  guidance  to 
these  organizations  on  a  wide  range  of  policy  and  opera- 
tional matters. 

PAST        Deputy  Director  for  Grant  Programs  (SES  Level  IV) ,  Economic 
ACTIVITIES   Economic  Development  Administration  (EDA),  U.S.  Department 

of  Commerce.   Responsibility  for  managing  staff  in  the 
6/86  to      development  of  policy  and  implementation  of  EDA  programs: 
7/88         planning,  technical  assistance,  research  and  evaluation, 

public  works,  and  economic  adjustment.   Directed  50  profes- 
sionals in  Washington  and  provided  policy  guidance  to  staff 
of  six  regional  offices  regarding  the  provision  of  $150+ 
million  annually  in  grants  to  states,  cities,  counties, 
multi-county  groups,  colleges  and  universities,  nonprofit 
organizations,  and  firms.   Guided  Federal  and  grantee  staff 
on  issues  involving  urban  and  rural  economic  development 
planning  and  technical  assistance  to  areas  and  businesses, 
evaluation  of  development  programs,  industrial  park  utili- 
zation and  economic  research.   Represented  agency  in  wide 
variety  of  public  and  private  sector  forums. 
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10/81  to     Director  (SBS  Level  III) ,  Office  of  Planning,  Technical 
5/86         Assistamce,  Research  auid  Evaluation,  EDA.   Responsibility 
for  m2maging  a  staff  of  30  professionals  in  Washington  in 
developing  policy  for  and  carrying  out  grant  programs  with 
a  $35  million  auinual  budget.   Provided  policy  guidance  to 
staff  in  six  regional  offices.   Oversaw  projects  involving 
economic  development  planning  aid  to  state  and  local  gov- 
ernments amd  Indian  tribes;  technical  assistance  to  depres- 
sed areas  and  firms;  and   economic  development  research  and 
evaluation. 


11/80  to     Director  (SBS  Level  I) ,  Office  of  Technical  Assistance, 
9/81         BDA.   Responsibility  for  mauiagement  of  $27  million  techni- 
cal assistamce  program  to  create  and  save  jobs  in  dis- 
tressed areas  amd  $18  million  trade  adjustment  program  to 
help  firms  and  industries  hurt  by  imports.   Directed  staff 
of  25  professional  in  Washington  and  provided  policy  guid- 
amce  to  staff  in  six  regional  offices. 

4/73  to      Special  Assistamt  to  the  Assistsuat  Secretary  of  Commerce 
10/80        for  Economic  Development  (04-15)  .   Under  four  Assistant 
Secretaries,  responsibility  for  such  tasks  as  mainagement 
of  EDA's  Minority  Economic  Development  and  Women's  Business 
Enterprise  Programs;  formulation  of  new  EDA  legislation; 
liaison  with  the  Office  of  Management  and  Budget  amd  Con- 
gress during  consideration  of  new  EDA  urban  policy  task    ^ 
force;  auialysis  and  documentation  of  $6  billion  counter- 
cyclical public  works  program;  and  direction  of  EDA's 
public  affairs  office. 

8/72  to      Special  Assistant  to  the  Deputy  Assistamt  Secretary  of 
3/73         Commerce  for  Economic  Development  (6S-12) .   Responsibility 
for  policy  development  and  program  mamagement  tasks,  in- 
cluding review  of  all  BDA  projects  and  formulation  of  new 
growth  center  strategy  to  promote  rural  economic  develop- 
ment. 

1/70  to      Program  Specialist  (6S-11) ,  EDA.   Responsibility  for 
7/72         conducting  evaluations  of  Agency  programs  and  preparing 

results  for  Department  officials  amd  the  Office  of  Manage- 
ment amd  Budget.  Evaluated  various  EDA  programs  and  poli- 
cies, including  Agency  gro%rth  center  strategy  and  projects 
designed  to  benefit  minority  contractors. 

9/67  to      Staff  metri&er.  Peat,  Marwick  Mitchell  &  Co.   Responsibility 
8/69         for  research  and  report  preparation  tasks  for  various 
clients  in  government  auid  industry. 
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OTHER        Bachelor  of  Arts  Degree  in  Journalism  and  History  from  the 
University  of  Arizona.   Graduated  Magna  Cum  Laude.   Member 
of  Phi  Beta  Kappa,  Phi  Kappa  Phi,  and  Theta  Sigma  Phi. 
Master  of  Liberal  Arts  Degree  from  the  Johns  Hopkins 
University.   Graduated  with  honors.   Master  of  Philosophy 
and  coursework  completed  for  Ph.D.  in  American  Civilization 
at  the  George  Washington  University.   Co-author  of  book 
entitled:   Alleviating  Economic  Distress:  Evaluating  a 
Federal  Effort.   Author  of  numerous  Commerce  Department 
publications.   Associate  Editor  of  Economic  Development 
Quarterly.   Recipient  of  SES  Bonuses,  various  Commerce 
Department  awards,  and  1992  Meritorious  Executive  Presi- 
dential Rank  Award. 
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MR.  IRA  L.  KEMP,  CHAIRPERSON 
COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

Mr.  Chairman,  we  are  pleased  to  appear  here  today  to  discuss  the 
operations  of  the  Committee  for  Purchase  from  People  VJho  Are 
Blind  or  Severely  Discibled.   At  the  outset,  I  want  to  emphasize 
that  the  Administration  is  currently  formulating  the  President's 
FY  1994  Budget.   Accordingly,  we  are  not  in  a  position  to  provide 
you  with  the  Administration's  position  on  funding  for  specific 
Committee  activities.   As  soon  as  the  President's  FY  1994  Budget 
is  released,  we  would  be  pleased  to  provide  you  with  the  Commit- 
tee's views. 

Background 

The  Committee  administers  a  program  which  was  created  in  1938  for 
the  purpose  of  providing  employment  opportunities  for  persons  who 
are  blind.   The  progrcim  in  place  today  was  authorized  by  the 
Javits-Wagner-O'Day  (JWOD)  Act  (Public  Law  92-98)  in  1971.   Its 
mission  is  to  generate  employment  and  training  opportunities  not 
only  for  people  who  are  blind,  but  for  individuals  with  other 
severe  disabilities  as  well.   The  Committee  is  composed  of  15 
President ially  appointed  members,  11  of  whom  represent  Federal 
agencies.   The  other  four  members  are  private  citizens  who  are 
knowledgeable  about  the  employment  problems  of  persons  who  are 
blind  or  have  other  severe  disabilities. 

The  long  range  goals  of  the  Committee  are  to  increase  employment 
opportunities  for  Americans  with  severe  disabilities  and,  whenev- 
er possible,  to  prepare  them  to  engage  in  normal  con^etitive 
employment.   Our  primary  means  of  achieving  these  goals  is  by 
directing  Federal  agencies  to  procure  selected  commodities  and 
services  from  nonprofit  agencies  employing  such  persons.   In 
accordance  with  the  JWOD  Act,  the  Committee  determines  which 
products  and  services  are  suitable  for  provision  by  such  agen- 
cies.  When  a  product  or  service  is  found  to  be  suitcible,  it  is 
added  to  the  Committee's  Procurement  List  and  must  thereafter  be 
purchased  from  the  nonprofit  agency  (or  agencies)  designated  by 
the  Committee.   Those  products  sold  to  other  Federal  agencies  by 
the  General  Services  Administration  (GSA) ,  the  Defense  Logistics 
Agency  (DLA) ,  or  the  Department  of  Veterans  Affairs  (VA)  are 
identified  as  Procurement  List  items  in  the  GSA,  DLA,  and  VA 
catalogs  or  computerized  procurement  systems. 

The  Committee  carries  out  other  functions  as  well,  including 
regularly  scheduled  visits  to  participating  nonprofit  agencies  to 
assure  their  continued  compliance  with  Committee  regulations. 
This  function  has  grown  increasingly  time-consuming  as  the  number 
of  agencies  participating  in  the  JWOD  Progrcim  has  escalated  in 
recent  years  (currently,  over  500  agencies  have  JWOD  work) .   A 
related  responsibility  involves  providing  guidance  to  the  two 
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central  nonprofit  agencies  designated  by  the  Committee  to  help 
the  State  and  private  nonprofit  agencies  participate  in  the 
Program.   These  central  nonprofit  agencies- -the  National  Indus- 
tries for  the  Blind  (NIB)  and  NISH- -provide  a  wide  range  of 
assistance  to  the  local  organizations,  including  aid  in  develop- 
ing employment  and  other  data  for  consideration  by  the  Committee, 
financial  assistance,  and  training  to  assist  in  establishing  the 
capability  to  provide  particular  commodities  and  services. 

A  particularly  important  function  of  the  Committee  is  educating 
Federal  officials  with  respect  to  the  existence  and  purpose  of 
the  JWOD  Program  and  the  need  for  their  help  in  identifying  items 
for  addition  to  the  Procurement  List.   The  large  numbers  and 
frequent  turnover  of  Federal  procurement  personnel,  particularly 
in  the  military,  make  the  education  process  a  sizeable,  ongoing 
effort. 

The  Committee  employs  a  staff  of  18  persons  to  help  it  administer 
the  JWOD  Progrcim.   The  staff  is  responsible  for  developing  infor- 
mation on  items  proposed  for  addition  to  the  Procurement  List,  as 
well  as  on  other  matters,  for  consideration  by  the  Committee. 
Among  the  staff  activities  are  assisting  in  the  establishment  and 
revision  of  fair  market  prices  for  commodities  and  services; 
verifying  the  qualifications  and  monitoring  the  performances  of 
the  nonprofit  agencies  participating  in  the  Program;  and  serving 
as  a  link  between  the  nonprofit  agencies,  NIB  and  NISH,  and 
Federal  Government  units  in  expanding  the  Program  and  resolving 
problems. 

In  addition,  the  staff  handles  all  the  administrative  functions 
for  the  Committee.   These  include  developing  policies  and  proce- 
dures, initiating  and  responding  to  correspondence,  and  perform- 
ing the  numerous  other  tasks  required  of  every  independent 
Federal  agency. 

FY  1992  Record 

Despite  no  increase  in  sales  of  JWOD  products  and  services, 
FY  1992  was  another  record-breaking  year  with  respect  to  the  most 
important  statistic  the  Committee  tracks.   That  statistic  is  the 
number  of  hours  of  employment  generated  by  the  JWOD  Program  for 
persons  who  are  blind  or  have  other  severe  disabilities.   In 
FY  1992,  that  figure  rose  to  18.2  million,  up  from  16.1  million 
in  FY  1991.   Similarly,  wages  paid  to  people  with  severe  diseibil- 
ities  under  the  JWOD  Program  increased  by  20  percent  to  $95.9 
million.   These  increases  were  attributcUble  to  new  service  and 
commodity  contracts  added  to  the  Committee's  Procurement  List  in 
recent  years.   The  work  associated  with  these  new  contracts, 
especially  the  service  contracts,  offset  the  loss  of  work  associ- 
ated with  reduced  commodity  purchases  by  Federal  customers, 
particularly  the  military. 
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FY  1992  was  also  a  productive  year  from  the  standpoint  of  addi- 
tions to  the  Procurement  List.   Over  the  course  of  the  year, 
products  and  services  expected  to  generate  almost  1500  full-time 
jobs  for  people  with  severe  disabilities  were  added.   With  the 
exception  of  FY  1990  and  FY  1991,  this  was  the  largest  number  of 
employment  opportunities  added  to  the  Program  in  its  more  than  50 
years  of  operation. 

Once  again,  however,  the  overall  statistics  masked  underlying 
problems,  particularly  relating  to  JWOD  employment  for  people  who 
are  blind.   As  previously  noted,  reductions  in  Defense  Department 
spending  resulted  in  decreased  sales  of  JWOD  commodities.   Such 
decreases  disproportionately  affect  JWOD  workers  who  are  blind 
because  they  are  almost  wholly  dependent  on  product  sales.   As  a 
result,  the  hours  of  employment  generated  for  blind  workers 
during  FY  1992  dropped  to  3.8  million,  a  decrease  of  five  per- 
cent.  Additional  Defense  Department  downsizing  is  expected  to 
continue  to  reduce  the  cimount  of  JWOD  work  available  to  people 
who  are  blind  during  this  fiscal  year  and  in  the  foreseeable 
future. 

FY  1993  Operations 

The  Committee's  FY  1993  budget  is  $1,653,000,  which  is  the  amount 
requested  by  the  Administration.   These  resources  support  18 
staff  members  and  four  private  citizen  Committee  members.   In 
addition  to  funds  for  travel  and  other  administrative  functions, 
the  FY  1993  budget  is  being  used  for  the  hardware,  software, 
training,  and  conversion  of  data  for  a  new  computer  system.   At 
this  time,  the  hardware  and  software  is  in  place,  and  conversion 
is  well  underway.   The  new  system  has  already  increased  staff 
efficiency,  and  additional  productivity  gains  are  expected  once 
it  is  fully  operational. 

The  FY  1993  budget  also  includes  resources  for  contract  research. 
The  research  funds  will  primarily  be  used  to  fund  the  development 
of  a  methodology  for  a  con^rehensive  assessment  of  the  costs  and 
benefits  of  the  JWOD  Program.   In  addition,  the  Committee  will 
use  FY  1993  resources  to  print  and  disseminate  a  JWOD  Handbook, 
which  will  explain  all  aspects  of  the  JWOD  Program  to  Federal 
personnel,  including  ways  of  increasing  support  for  the  prograun. 

Proqrcun  Issues 

The  Committee  is  off  to  an  excellent  start  in  FY  1993  with 
respect  to  adding  items  to  the  JWOD  Progreun  for  future  provision 
by  nonprofit  agencies  employing  people  who  are  blind  or  have 
other  severe  disabilities.   Nonetheless,  the  continuing  reduction 
of  DoD  expenditures  is  a  source  of  worry,  as  are  two  other 
developments  that  are  likely  to  significantly  impair  the  aU>ility 
o£  the  Committee  to  maintain  JWOD  en^loyment,  particularly  for 
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persons  who  are  blind.   One  of  these  developments  involves  the 
possible  change  by  GSA  and  the  Defense  Logistics  Agency  from 
requiring  suppliers  to  deliver  products  to  Government  warehouses 
(for  subsequent  delivery  to  individual  customers)  to  requiring 
suppliers  to  deliver  products  directly  to  such  customers. 
Although  the  Committee  is  confident  the  nonprofit  agencies  will 
be  able  to  adapt  to  such  an  approach,  there  is  no  question  that 
it  will  require  modifications  in  the  way  they  do  business. 

We  understand  that  over  the  next  year,  GSA  may  be  modifying  a 
number  of  their  other  procurement  practices.   We'll  be  reviewing 
these  changes  to  determine  the  effects  they  might  have  on  the 
JWOD  Program. 

In  the  coming  months,  the  Committee  will  be  working  closely  with 
GSA,  military  procurement  officials,  NIB,  NISH  and  the  State  and 
private  nonprofit  agencies  participating  in  the  JWOD  Program  to 
determine  the  possible  impacts  of  these  trends.   Our  efforts  will 
include  increased  emphasis  on  educating  Federal  consumers  about 
the  JWOD  Program  and  continued  expansion  of  the  number  of  prod- 
ucts and  services  included  on  the  Committee's  Procurement  List. 
We  appreciate  your  support  for  our  activities  and  assure  you  we 
are  committed  to  meeting  the  challenges  that  confront  us  today. 
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FY  1993  BUDGET 

111.901   Personnel  Compensation  -  $906,000 

This  cunount  is  being  used  to  pay  salaries  of  18  FTEs  who  perform 
a  variety  of  functions  in  order  to  carry  out  the  Committee's 
mission.   Four  private  citizen  Committee  members  are  also  paid  a 
salary  when  they  conduct  Committee  business.   This  estimated 
figure  includes  the  3.7%  cost  of  living  increase  effective 
January  1993,  anticipated  promotions  for  certain  staff  members 
and  scheduled  within  grade  increases.  Also  included  are 
resources  for  performance  awards . 

112.101   Civilian  Personnel  Benefits  -  $133,000 

This  reflects  the  estimated  portion  of  the  benefits  the  Committee 
will  pay  for  its  18  FTEs.   This  figure  is  based  on  the  total 
salaries  estimated  for  FY  1993. 


121.001   Travel  and  Transportation  of  Persons  -  $70,000 

Resources  in  this  category  primarily  cover  costs  associated  with 
site  visits  of  the  130  nonprofit  agencies  expected  to  be  reviewed 
this  year.   Also  covered  is  travel  by  the  four  private  citizen 
Committee  members  in  order  to  attend  monthly  Committee  meetings. 
Staff  travel  for  information  or  special  meetings  and  speeches  or 
presentations  at  conferences  is  also  reflected  here. 

123.101   Rental  Payments  to  GSA  -  $124,000 

This  figure,  which  is  provided  by  GSA,  reflects  the  rental 
payment  for  the  space  the  Committee  occupies.   This  amount 
increased  significantly  in  FY  1993  due  to  the  Committee  staff's 
move  to  a  new  location  last  year. 

123.301   Communications,  Utilities,  and  Miscellaneous  Charges  - 
$60,000 

This  area  covers  costs  associated  with  day-to-day  operations  such 
as  telephone  (including  FTS2000)  and  facsimile  use,  postage  and 
overnight  delivery,  and  rental  on  reproduction  equipment.   Costs 
in  this  area  continue  to  rise.   In  addition,  the  Committee 
anticipates  converting  to  direct  accountcibility  of  its  postage 
which  could  significantly  increase  costs  in  this  area. 
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124.001   Printing  and  Reproduction  -  $85,000 

This  year  the  Conunittee  will  print  its  Annual  Report  and  a 
handbook  which  will  be  disseminated  to  Government  employees  on 
how  to  work  with  the  JWOD  Program.   Other  printing  projects 
include  brochures  and  catalogs,  which  will  replace  the 
Procurement  List  as  a  marketing  tool,  and  a  brochure  describing 
the  Committee's  compliance  procedures  to  assist  nonprofit 
agencies  in  preparing  for  scheduled  compliance  reviews.   These 
resources  also  cover  weekly  printing  in  the  Federal  Register  of 
items  proposed  for  addition  or  that  are  being  added  to  the  JWOD 
Prograim.   Federal  Register  costs  continue  to  rise  due  to  the 
increase  in  items  being  added  to  the  Program  and  the  need  to 
address  comments  received  in  connection  with  the  actions. 


125.001    Other  Services  -  $250,000 

Resources  in  this  category  reflect  costs  associated  with  the 
final  phase  of  the  Committee's  conversion  to  a  new  computer 
system  which  began  in  FY  1992.   With  all  the  hardware  in  place, 
work  is  now  in  progress  to  have  vital  databases  on  the  old  system 
converted  to  the  new  system.   Also  included  in  this  category  are 
resources  for  the  Committee's  research  agenda.   One  major  study 
which  will  be  contracted  out  this  year  will  be  the  development  of 
a  methodology  to  assess  the  costs  and  benefits  of  the  JWOD 
Program.   Other  smaller  studies  will  be  conducted  to  obtain  data 
and  insights  about  the  impacts  of  the  Committee's  efforts,  the 
needs  of  its  target  population,  and  the  efficiency  of  its 
operations.   Other  services  resources  are  being  used  to  obtain 
microfiching  services  in  order  to  improve  the  size  and  efficiency 
of  the  Committee's  files.   Other  services  also  includes  resources 
for  any  seirvice  required  in  the  day-to-day  operation  of  the 
Committee. 


126.001   Supplies  and  Materials  -  $15,000 

These  resources  are  being  used  to  purchase  necessary  supplies  in 
order  for  the  Committee  to  function  on  a  day-to-day  basis. 
Included  in  this  amount  are  costs  that  have  been  incurred  in 
connection  with  the  Committee's  name  change  effective  last 
October. 


131.001    Equipment  -  $10,000 

In  connection  with  the  microfiching  project,  the  Committee  will 
be  purchasing  a  microfiche  reader/printer.   As  the  new  computer 
system  gets  fully  operational,  it  may  be  necessary  to  purchase 
additional  equipment. 

199.901    Total  FY  1993  Budget  -  $1,653,000 
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JWOD  EMPLOYMENT 

Mr.  HoYER.  How  many  people  do  we  serve  at  this  point  in  time? 
How  many  blind  and  disabled? 

Ms.  Milkman.  In  terms  of  the  number  of  individuals,  which  is 
the  number  I  am  going  to  give  you — it  is  not  my  favorite  number — 
but  it  reached  around  23,000  last  year.  Some  of  those  people  may 
have  worked  only  a  week,  others  may  have  worked  a  full  year. 

I  think  that  probably  the  more  significant  number  is  the  hours 
which  I  gave  you,  which  is  18  million.  That  number  is  up — it  has 
been  up  every  year  and  continues  to  go  up.  That  is  what  we  think 
really  amounts  to  a  lot. 

If  you  divide  that,  by  what  is  generally  considered  a  work  year, 
2,000  hours,  you  get  around — 2,000  into  18  million  is  9,000  work 
years.  I  think  there  are  definitely  more  people  than  9,000  working  in 
the  program,  but  some  of  the  people  that  work  in  the  program  really 
do  not  want  to  work  full  time.  So  the  bulk  numbers  are  good  but  the 
18  million  is  the  important  number. 

FISCAL  YEAR  1994  CONSmERATIONS 

Mr.  HoYER.  Okay.  You  indicated  that  your  budget  of  $1.6  was 
sufficient? 

Ms.  Milkman.  It  is  sufficient  this  year,  that  is  correct. 

Mr.  HoYER.  Is  that  the  number  you  are  asking  from  0MB,  a 
freeze  level? 

Ms.  Milkman.  Back  last  September  when  we  submitted  our 
budget  request,  we  asked  for  a  slight  increase.  It  was  not  a  large 
one,  and  we  have  been  told  that  budget  is  dead.  What  we  will  be 
getting,  I  don't  know  at  this  point,  but  we  did  not  ask  for  a  big  in- 
crease in  our  budget. 

Mr.  HoYER.  How  much  of  that  is  personnel  and  rent? 

Ms.  Milkman.  Let's  see.  Personnel  is  a  significant  portion  of  it. 
Personnel  is  around  $900,000  this  year  out  of  the  $1.6  million;  and 
rent,  I  believe,  is  $124,000. 

Mr.  HoYER.  The  reason  I  ask  that,  the  administration  has  talked 
about  a  3  percent  across  the  board  cut  in  administrative  expenses. 
Administrative  expenses  are  generally  defined  as  those  expenses 
other  than  personnel  and  rent,  which  would  mean  about — if  you 
are  talking  about  $.5  million,  about  an  amount  of  approximately 
$15,000. 

Ms.  Milkman.  That  is  just  about  right.  That  is  the  figure  we 
have  heard,  and  I  think  in  addition  to  that  they  are  talking  about 
perhaps  some  cuts  associated  with  the  freeze  on  the  cost  of  living 
increases. 

Mr.  HoYER.  Have  you  received  any  information  on  that  because 
the  first  agency  that  appeared  was  an  agency  of  less  than  100 
people,  they  were  not  sure  if  the  4  percent  freeze  applied  to  agen- 
cies of  less  than  100  people.  You  are  obviously  less  than  100  people 
by  a  substantial  amount. 

Ms.  Milkman.  I  think  the  4  percent  cut  in  full  time  positions 
may  not  apply  to  us.  I  think  the  cost  of  living  freeze  will  apply  to 
us. 

Mr.  HoYER.  Oh,  yes. 
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Ms.  Milkman.  That  is  right.  The  4  percent  may  not,  but  we  don't 
have  the  final  call  on  that  yet.  We  are  hopeful  that  it  will  not 
frankly  because  we  need  every  person  we  have. 

Mr.  HoYER.  You  have  a  FTE  of  18  and  you  have  18  on  board. 

Ms.  Milkman.  We  have  17  on  board.  I  hope  to  have  18  on  board 
within  the  next  two  weeks.  We  had  18  on  board  until  two  months 
ago  and  then  a  long  time  engineer  retired  and  we  are  filling  that 
as  quickly  as  we  can. 

Mr.  HoYER.  I  am  very  interested  in  the  work  you  do,  considering 
my  involvement  with  the  Americans  with  Disabilities  Act.  I  am 
pleased  to  see  the  hours  going  up,  like  you.  I  would  like  to  see  the 
number  of  people  go  up  as  well  in  trying  to  not  only  do  product 
production,  but  service  as  we  go  into  a  greater  service  economy. 

Ms.  Milkman.  That  is  our  growth  right  now,  the  services.  There 
is  just  no  question  about  that. 

Mr.  HoYER.  Melwood,  you  are  right,  does  a  great  job.  Thank  you 
very  much,  appreciate  it. 

[Questions  from  Mr.  Hoyer  for  the  record  follow:] 
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COMMITTEE  RESPONSES  TO  SUBCOMMITTEE  QUESTIONS 


1 .  What  are  the  criteria  used  to  determine  what  products  the 
Committee  will  include  on  the  Procurement  List  for  the  Federal 
Government? 

The  Committee  has  established  several  criteria  for  use  in 
determining  whether  a  particular  supply  or  service  purchased  by 
the  Federal  Government  is  suitable  for  addition  to  the 
Procurement  List  for  future  provision  by  a  nonprofit  agency 
employing  persons  who  are  blind  or  have  other  severe 
disabilities.   The  criteria,  which  must  be  satisfied 
independently,  are: 

o  employment  potential  for  persons  with  severe  disabilities; 

o  the  existence  of  a  qualified  nonprofit  agency  serving 
persons  with  severe  disabilities  which  is  capable  of 
providing  the  supply  or  commodity  to  the  Federal  Government 
under  the  Committee's  Program; 

o  the  willingness  of  a  qualified  nonprofit  agency  to  provide 
the  item  to  the  Government  at  the  fair  market  price  estab- 
lished by  the  Committee;  and 

o  an  acceptable  level  of  potential  adverse  impact  on  the 
current  or  most  recent  contractor  for  the  commodity  or 
service.   The  Committee  will  not  place  an  item  on  its 
Procurement  List  if  that  action  will  have  a  severe  adverse 
impact  on  the  current  contractor  for  that  item.   The 
Committee  defines  severe  adverse  impact  as  that  level  of 
impact  which  might  weaken  the  business  base  of  the 
contractor  to  the  extent  that  the  firm's  viability  could  be 
in  jeopardy. 

2.  What  is  the  process  followed  by  the  Committee  in  informing 
the  Federal  Government  of  the  services  and  products  the  nonprofit 
organizations  have  available? 

With  respect  to  items  which  the  Committee  has  placed  on  its 
Procurement  List,  those  Federal  agencies  which  have  responsi- 
bility for  purchasing  the  services  or  commodities  from  the 
nonprofit  agencies  providing  them  are  advised  in  writing  by  the 
Committee  when  the  item  is  added  to  the  Procurement  List. 
Subsequently,  such  agencies  receive  periodic  written 
notifications  of  price  changes  for  the  items. 

This  approach  is  sufficient  for  services  already  on  the 
Procurement  List  and  for  commodities  on  the  Procurement  List 
which  are  used  by  the  agency  purchasing  them.   It  does  not, 
however,  suffice  with  respect  to  products  and  services  purchased 
by  an  agency  like  the  General  Services  Administration,  which  in 
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turn  sells  them  to  other  agencies.   It  also  is  not  a  particularly 
effective  means  of  informing  Federal  agencies  of  the  range  of 
supplies  and  services  not  on  the  Procurement  List  which  they 
might  be  interested  in  purchasing  from  nonprofit  agencies  under 
the  Javits-Wagner-O'Day  (JWOD)  Program. 

As  a  result,  the  Committee  has  developed  an  education  program 
which  includes  a  variety  of  activities  designed  to  better 
acquaint  Federal  employees  with  the  JWOD  Program  and  the  variety 
of  commodities  and  services  available  from  nonprofit  agencies 
employing  individuals  with  severe  disabilities.   The  program 
includes  making  presentations  and  providing  written  material  on 
the  JWOD  Program  at  Federal  procurement  conferences  and  training 
sessions;  enlisting  the  support  of  Committee  members  and  liaisons 
in  all  major  Federal  Departments  and  agencies  to  promote  the  JWOD 
Program  within  their  respective  organizations;  ensuring  that  JWOD 
items  are  clearly  marked  in  catalogs  published  by  GSA  and  the 
Department  of  Veterans  Affairs;  attempting  to  identify  JWOD  items 
in  Federal  agencies'  automated  procurement  systems;  writing 
articles  for  publication  in  various  Federal  agency  newsletters; 
etc. 

Materials  describing  the  JWOD  Program  include  a  video,  annual 
reports  which  describe  the  program  and  contain  pictures  of 
individuals  with  disabilities  working  on  JWOD  projects,  brochures 
describing  the  program,  and  various  case  studies  of  persons  with 
disabilities  who  have  benefitted  or  are  benefitting  from  JWOD 
employment  opportunities.   The  Committee  is  also  in  the  process 
of  publishing  a  handbook  on  the  JWOD  Program  aimed  at  telling 
Federal  employees,  particularly  those  involved  in  purchasing, 
more  about  the  Program's  operations  and  impacts. 

3.  What  is  the  total  volume  of  sales  in  1993  and  what  are  you 
projecting  for  1994? 

Through  February,  sales  for  FY  1993  are  $164  million.   Projected 
sales  for  the  end  of  FY  1993  were  $490  million  in  September  of 
1992  but,  based  on  sales  data  to  date,  have  been  revised  to 
$425  million.   In  FY  1994,  sales  are  projected  to  be  $500  mil- 
lion, which  is  a  decrease  of  $20  million  since  FY  1994  sales  were 
initially  projected  in  September  of  1992. 

4.  Are  there  other  areas  of  work  that  the  Committee  can  explore 
which  would  compensate  for  the  continuing  Department  of  Defense 
reductions  in  the  procurement  of  goods  manufactured  by  the  blind 
and  severely  disabled? 

As  indicated  in  our  testimony,  the  Committee  is  currently 
pursuing  several  strategies  aimed  at  offsetting  the  continuing 
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reductions  in  DoD  procurement.   These  include  identifying 
commodities  and  services  purchased  by  civilian  agencies  for 
addition  to  the  JVfOD  Program  and  identifying  other  DoD 
commodities  and  services  which  have  the  potential  to  be  added  to 
the  Procurement  List.   Through  its  education  efforts,  the 
Committee  is  also  attempting  to  increase  purchases  of  JWOD 
products  and  services  by  informing  Federal  agencies  of  the 
importance  of  such  purchases  and  the  high  quality  and  reasonable 
costs  of  JWOD  items.   During  the  coming  months,  the  Committee 
will  also  be  considering  alternative  strategies  for  using  the 
Federal  procurement  system  to  generate  employment  and  training 
opportunities  for  persons  with  severe  disabilities. 

5.  How  many  blind  and  handicapped  people  does  this  program 
support? 

In  FY  1992,  23,524  persons  who  are  blind  or  have  other  severe 
disabilities  were  employed  as  direct  labor  on  JWOD  projects. 
These  individuals  worked  a  total  of  18.2  million  hours  and 
received  $95.9  million  in  wages. 

6.  When  the  Committee  visits  the  participating  nonprofit 
agencies  to  determine  if  they  are  in  compliance  with  the 
Committee  regulations,  how  often  are  these  visits  and  what 
specifically  does  the  Committee  review?   Are  most  in  compliance? 

Nonprofit  agencies  new  to  the  program  are  initially  reviewed 
within  six  months.   All  agencies  that  have  been  found  in  full 
compliance  are  reviewed  every  three  years.   Agencies  that  are 
found  not  to  be  in  full  compliance  are  reviewed  after  18  months. 

Committee  staff  members  review  the  following  areas  during 
compliance  visits: 

1.  Work  performed  at  the  facility  and  capability  for  expansion 

2.  Medical  documentation  of  disability  of  each  direct  labor 
employee . 

3.  Initial  evaluation  and  annual  reevaluation  of  each  direct 
labor  employee  with  respect  to  current  ability  for  compet- 
itive employment. 

4.  Adequacy  of  direct  labor  recording  system. 

5.  Total  agency  and  JWOD  direct  labor  ratio. 

6.  Agency's  awareness  of  OSHA  requirements. 

7.  Adequacy  of  placement  and  upward  mobility  programs. 

8.  Method  of  establishing  prevailing  wage  rates. 

9.  'Method  of  determining  productivity  rates. 

10.  Department  of  Labor  (DOL)  certification. 

11.  Status  of  phase- in  schedules. 
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Committee  staff  members  also  interview  JWOD  employees  and 
representatives  of  nonprofit  agency  boards  to  obtain  additional 
insights  about  the  impacts  of  the  JWOD  Program  in  each  area. 

In  FY  1992,  the  Committee,  NIB  and  NISH  compliance  staffs 
reviewed  a  total  of  244  nonprofit  agencies.   Of  those  agencies 
reviewed,  35%  were  in  full  compliance.   It  should  be  noted, 
however,  that  most  of  the  reviews  focused  on  new  agencies  and 
those  agencies  having  problems;  it  was  expected  that  these 
agencies  would  be  in  noncompliance.   The  major  area  of 
noncompliance  is  the  requirement  for  medical  documentation  of 
disability  and  the  annual  evaluation  of  the  employee's  ability  to 
be  placed  into  competitive  employment.   This  area  can  be  and  is 
quickly  corrected;  most  of  the  agencies  found  not  to  be  in  full 
compliance  corrected  areas  where  they  were  deficient  and  came 
into  compliance  within  90  days.   Last  year,  only  8%  of  the 
agencies  reviewed  were  in  noncompliance  because  of  ratio  problems 
(i.e.,  the  percentage  of  direct  labor  hours  worked  by  people  with 
severe  disabilities  in  those  agency  during  the  previous  fiscal 
year  was  less  than  75  percent) . 

Specialists  from  Department  of  Labor  Regional  Offices  also 
conduct  reviews  of  nonprofit  agencies'  wage  and  hour  data  to 
determine  their  compliance  with  the  Fair  Labor  Standards  Act  and 
Service  Contract  Act.   Although  these  reviews  are  random,  DOL  is 
giving  priority  to  businesses  which  contract  with  the  Federal 
Government,  including  nonprofit  agencies  participating  in  the 
JWOD  Program. 

7.  How  often  does  the  Committee  update  their  policies  and 
procedures? 

Updating  the  Committee's  policies  and  procedures  is  an  ongoing 
process.   Policies  and  procedures  are  often  revised  in  response 
to  new  issues  and  challenges  which  the  Committee  faces.   The 
Committee  recently  revised  its  fair  market  pricing  policies  and 
procedures  as  the  result  of  a  report  from  a  task  group  which 
studied  the  issue.   We  are  currently  revising  written  procedures 
relating  to  nonprofit  agencies  to  align  them  with  changes  in  the 
Committee's  regulations  and  to  include  updated  language. 

8.  In  your  statement  you  talked  about  two  developments  which  are 
likely  to  significantly  impair  the  ability  of  the  Committee  to 
maintain  JWOD  employment;  however,  you  only  discussed  one  con- 
cerning the  possible  changes  by  GSA  and  the  Defense  Logistics 
Agency  process  of  delivering  supplies  by  the  Committee.  What  is 
the  other  development  which  may  impair  the  Committee? 
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The  other  development  the  Committee  is  watching  closely  involves 
the  interest  in  some  quarters  in  having  Federal  supply  agencies 
like  GSA  purchase  more  commercial  products.   Historically,  many 
commodities  purchased  by  the  Government  have  been  manufactured  to 
detailed  specifications  developed  by  the  Government.   For 
example,  the  Government  buys  paper  clips  that  are  much  stronger 
than  many  found  in  the  commercial  marketplace  and  ballpoint  pens 
that  have  a  much  longer  writing  life.   Similarly,  the  Government 
has  its  own  specifications  for  disinfectants,  sweatsuits,  and 
thousands  of  other  supplies.   Nonprofit  agencies  participating  in 
the  JWOD  Program  follow  the  Government  specifications  to  make 
these  items,  as  do  thousands  of  small  and  disadvantaged 
businesses  which  contract  with  the  Government. 

For  a  variety  of  reasons,  including  cost  considerations  and 
customer  preference,  issues  have  been  raised  regarding  the 
Government's  historic  approach  to  purchasing  supplies- -buying 
special  "Government  -  spec"  items- -when  the  needs  such  items 
fulfill  can  be  met  by  products  available  in  the  commercial 
marketplace.   Because  the  commodity  portion  of  the  JWOD  Program, 
which  is  responsible  for  almost  all  JWOD  jobs  for  blind  persons 
is  to  a  large  extent  dependent  upon  the  Government's  continuing 
to  purchase  "Government -spec"  products,  the  Committee  is 
obviously  concerned  about  and  will  be  following  closely 
discussions  regarding  this  policy. 

9.   What  additional  equipment  is  necessary  to  fully  operate  the 
new  computer  system,  and  what  are  the  additional  costs? 

The  new  computer  system  will  not  require  any  additional  hardware. 
However,  after  having  used  the  system  for  the  past  several 
months,  it  is  clear  that  we  will  require  additional  software 
programming  and/or  software  packages  to  fully  implement  the 
capability  of  the  system.   We  are  in  the  preliminary  stages  of 
this  effort  and  while  we  do  not  expect  the  costs  to  be 
substantial,  we  cannot,  at  this  time,  project  what  additional 
costs  we  will  have  to  incur.   The  President's  fiscal  year  1994 
request  will  be  sufficient  to  fund  any  additional  costs. 


Thursday,  February  25,  1993. 

U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 

WITNESSES 

DANIEL  R.  LEVINSON,  CHAIRMAN 
ANTONIO  C.  AMADOR,  VICE  CHAIRMAN 
JESSICA  L.  PARKS,  MEMBER 
LUCRETIA  F.  MYERS,  EXECUTIVE  DIRECTOR 
LLEWELLYN  M.  FISCHER,  GENERAL  COUNSEL 

JOHN  M.  PALGUTA,  DEPUTY  DIRECTOR,  OFFICE  OF  POLICY  AND  EVAL- 
UATION 

Introduction 

Mr.  HoYER.  We  are  now  going  to  go  to  the  U.S.  Merit  Systems 
Protection  Board,  Levinson  and  Company.  Mr.  Levinson,  we  very 
much  appreciate  you  being  with  us  this  morning  and  we  appreciate 
your  proceeding  and  introducing  your  colleagues,  and  then  we  will 
include  your  statement  in  full  in  the  record  at  this  time. 

Mr.  Levinson.  Mr.  Chairman,  thank  you  very  much,  and  good 
morning.  I  am  pleased  to  introduce  the  people  at  the  table  with  me 
this  morning,  the  Vice  Chairman  of  the  Board,  Antonio  Amador  to 
my  right,  and  to  my  left,  the  Member  of  the  Board,  Jessica  Parks. 
Right  behind  me  is  the  Executive  Director  of  the  Board,  Lucretia 
Myers,  the  General  Counsel  of  the  Board,  Llewellyn  Fischer  and 
the  Deputy  Director  of  the  Office  of  Policy  and  Evaluation,  John 
Palguta. 

I  must  confess  that  there  is  no  way  I  can  talk  as  fast  as  your 
previous  witness,  so  it  is  going  to  be  a  little  slower.  We  may  have 
to  move  from  fourth  gear  down  to  third.  I  will  do  the  best  I  can  to 
keep  you  on  schedule. 

Mr.  HoYER.  We  may  let  you  say  half  as  much. 

Mr.  Levinson.  One  thing  that  certainly  helps  in  that  regard  is 
that  you  know  the  Merit  Systems  Protection  Board  well.  We  know 
that  you  have  been  a  great  supporter  of  the  Board  over  many 
years.  You  understand  and  appreciate  the  responsibility  of  the 
Board  in  protecting  merit  principles,  assuring  that  employment  de- 
cisions are  made  in  the  Executive  branch  in  full  compliance  with 
merit  systems  principles,  and  the  important  role  we  play  in  ensur- 
ing workplace  due  process. 

Opening  Statement 

This  is  a  very  unusual  year,  as  you  mentioned  earlier  this  morn- 
ing. I  will  not  read  the  statement  that  I  have  prepared  in  writing.  I 
do  ask  that  it  be  made  a  part  of  the  record,  and  as  a  courtesy  to 
OMB,  will  note  up  front  that  I  am  not  in  a  position  to  provide  you 
with  the  Administration's  position  on  funding  for  the  Board.  As 
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soon  as  the  President's  budget  is  released,  I  would  be  pleased  to 
provide  you  with  the  Board's  views. 

As  part  of  my  prepared  statement,  I  noted  briefly  the  history  of 
appropriations  for  the  Board.  This  is  a  matter  that  you  and  I  dis- 
cussed in  1989  at  the  appropriation  hearing  for  fiscal  year  1990. 
Over  the  years,  the  Board's  budget  has  continued  to  shrink  in 
terms  of  real  dollars.  In  1984,  our  budget  was  $21.1  million;  by 

1993,  it  had  increased  to  $26.4  million.  But,  because  inflation  had 
eroded  the  dollar  at  rates  of  anywhere  between  2  and  4  percent  in 
each  of  those  years,  we  actually  are  millions  of  real  dollars  behind 
just  keeping  even  with  the  appropriations  that  we  enjoyed  in  the 
mid-1980s. 

The  dollars  have  shrunk  for  us  and  the  FTEs  have  shrunk  as 
well.  Our  authorized  FTE  level  in  the  mid-1980s  was  close  to  400. 
We  are  down  now  to  a  level  of  318. 

Mr.  HoYER.  That  is  fiscal  year  1993,  FTE,  318? 

Mr.  Le VINSON.  That  is  correct.  Under  the  Executive  Order  for  re- 
duction in  positions,  for  fiscal  year  1993,  our  authorized  FTEs 
would  be  reduced  to  about  315.  Our  OMB  request  for  1994  was  318. 

As  the  Board  looked  at  the  Executive  Order  on  reduction  of  Fed- 
eral positions,  we  looked  at  the  impact  on  affordable  FTEs,  what 
we  actually  can  staff  given  the  actual  money  we  have.  The  afford- 
able FTEs  for  FY  1993  are  actually  309.  Applying  for  the  4  percent 
reduction  to  that  figure,  we  would  expect  to  absorb  a  reduction  of  3 
FTEs  for  FY  1993,  and  we  would  need  to  get  down  to  a  level  of  306 
FTEs  by  the  end  of  this  fiscal  year. 

Mr.  HoYER.  I  didn't  follow  that  4  percent  reduction. 

Mr.  Levinson.  A  4  percent  reduction  from  the  309  affordable 
FTEs  that  the  Board  has  would  bring  us  down  to  a  target  of  306 
FTEs  for  fiscal  year  1993. 

Mr.  HoYER.  How  do  you  figure  4  percent  of  309  is  3? 

Mr.  Levinson.  The  4  percent  reduction  represents  a  12  FTE  cut 
spread  over  three  fiscal  years.  It  would  be  a  reduction  of  3  in  1993, 
5  in  1994  and  4  in  1995.  We  are  running  this  year  at  a  level  that 
would  bring  us  in  at  around  307,  so  we  are  close  to  being  able  to 
absorb  the  reduction  for  this  year  without  any  substantial  deviation 
from  our  current  personnel  situation. 

The  Executive  Order  on  reduction  of  administrative,  non-person- 
nel, costs  by  14  percent  requires  a  3  percent  reduction  in  fiscal  year 

1994.  That  translates  to  $92,000  under  current  services  budget  for 
fiscal  year  1994.  Simply  taken,  the  fiscal  year  1993  figures  are  al- 
ready lower  than  provided  in  the  current  services  budget. 

For  the  record,  our  appropriation  this  year  is  $26.4  million.  That 
includes  $24,450,000  in  appropriated  funds  and  $1.95  million  in  re- 
imbursements from  OPM's  civil  service  retirement  trust  fund  for 
adjudicating  retirement  cases.  The  OMB  request  level  for  1994  was 
$27.16  million  for  appropriated  funds.  The  trust  fund  request  was 
in  the  neighborhood  of  $2  million. 

I  want  to  leave  as  much  time  as  possible  for  you  to  ask  us  ques- 
tions to  make  sure  we  are  responding  to  the  specific  concerns  you 
have. 

[The  information  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  appear  before  you  today  to  discuss  the 
resources  and  performance  of  the  U.S.  Merit  Systems 
Protection  Board.   I  want  to  emphasize  that  the 
Administration  is  currently  formulating  the  President's  FY 
1994  budget.   Because  of  that,  I  am  not  in  a  position  to 
provide  you  with  the  Administration's  position  on  funding  at 
this  time.   As  soon  as  the  President's  budget  is  released,  I 
would  be  pleased  to  provide  you  with  the  Board's  views.   I 
am  pleased  to  report  to  you,  however,  that  the  Board's 
productivity  is  high  and  we  have  accomplished  this  with 
limited  resources. 

A  brief  background  overview  may  be  helpful.   As  you 
know,  Mr.  Chairman,  the  Board  was  established  by  the  Civil 
Service  Reform  Act  of  1978  as  an  independent  agency  and 
successor  to  the  Civil  Service  Commission.   The  Board's 
mission  is  to  ensure  that  agencies  make  employment  decisions 
in  accordance  with  the  merit  systems  principles  and  that  the 
merit  systems  are  kept  free  of  prohibited  personnel 
practices.   Our  mission  has  two  principal  components. 

First,  we  adjudicate  employee  appeals  of  agency 
personnel  actions.  Office  of  Personnel  Management  (0PM) 
retirement  decisions  and  other  appeals  made  subject  to  our 
jurisdiction  by  law.   Approximately  two  million  federal 
employees — two-thirds  of  the  civilian  workforce — have  appeal 
rights  to  the  Board.   In  addition  to  employee  appeals,  we 
adjudicate  disciplinary  and  corrective  action  cases 
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brought  by  the  Special  Counsel  involving  prohibited 
personnel  practices  and  the  Hatch  Act.   We  also  hear  cases 
involving  actions  against  administrative  law  judges  and 
requests  to  review  0PM  regulations.   As  the  second  component 
of  our  mission,  we  conduct  studies  of  the  merit  systems  that 
examine  a  broad  range  of  civil  service  issues,  and  we  review 
the  significant  actions  of  the  0PM. 

Since  1987,  our  caseload  has  grown,  on  average,  at  a 
rate  of  about  3  percent  per  year.   Much  of  this  upward  trend 
can  be  explained  by  new  laws  extending  appeal  rights  to 
additional  employees  and  creating  new  remedies.   In  1987, 
the  Postal  Employees  Appeal  Rights  Act  gave  certain  Postal 
Service  supervisors  and  managers  the  right  to  appeal 
suspensions  and  firings  to  the  Board.   The  Whistleblower 
Protection  Act  of  1989  broadened  the  range  of  personnel 
actions  whistleblowers  can  appeal  to  the  Board.   In  1990, 
the  Civil  Service  Due  Process  Amendments  extended  appeal 
rights  for  firings,  suspensions,  and  actions  taken  because 
of  alleged  poor  performance  to  additional  employees  in  the 
excepted  service. 

During  fiscal  years  1984-1992,  after  the  approximately 
11,000  appeals  from  the  fired  air  traffic  controllers  had 
been  decided  at  the  regional  level,  the  number  of  cases 
decided  by  our  administrative  judges  each  year  has  averaged 
7,854,  with  a  high  of  8,300  in  1991.   Since  1986,  excluding 
the  period  while  air  traffic  controller  cases  were  before 
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the  three-member  Board,  the  average  number  of  cases  decided 
annually  by  the  Board  on  petitions  for  review  has  averaged 
1,548,  with  a  high  of  almost  1,800  in  FY  1992. 

Despite  overall  increases  in  our  caseload,  the  Board's 
resources,  adjusted  for  inflation,  have  decreased  sharply. 
Our  budget  was  $21.1  million  for  FY  1984  and  $26.4  million 
for  FY  1993.   Because  inflation  has  eroded  the  dollar  at 
rates  of  from  2  to  4  percent  in  each  of  those  years,  we 
would  need  more  than  $3  5.5  million  in  the  current  fiscal 
year  to  equal  our  FY  1984  appropriation.   Considering  that 
the  Board  in  recent  years  has  absorbed  most  of  the 
unavoidable  cost  increases  in  employee  pay  and  benefits,  we 
are  doing  significantly  more  with  fewer  resources  than  we 
had  in  1984. 

In  our  regional  offices,  we  are  processing  more  cases. 
Nonetheless,  our  administrative  judges  continue  to  produce 
high  quality  decisions  with  an  enviable  record  for 
timeliness.   In  FY  1992,  our  administrative  judges  decided 
cases  in  an  average  of  79  days,  with  97  per  cent  decided 
within  our  120-day  standard.   At  headquarters,  the  Board 
reduced  the  pending  workload — from  just  over  1,000  on 
October  1,  1990,  to  about  580  two  years  later — while 
continuing  to  process  newly-received  cases.   Board  decisions 
continue  to  be  upheld  at  a  remarkable  rate  by  our  primary 
reviewing  court.   In  FY  1992,  the  U.S.  Court  of  Appeals  for 
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the  Federal  Circuit  left  93  percent  of  the  Board  decisions 
it  reviewed  unchanged. 

Despite  limited  resources,  we  have  also  stepped  up  our 
studies  function.   Since  1987,  we  have  steadily  increased 
the  number,  quality  and  timeliness  of  the  published  reports 
of  our  studies.   The  Board  has  issued  31  reports  in  the  past 
five  years.   The  reports  cover  such  topical  subjects  as 
sexual  harassment,  the  "glass  ceiling,"  recruiting  for 
Federal  positions,  employee  turnover  and  workforce  quality. 
These  studies  are  widely  recognized  as  groundbreaking  in 
providing  fundamental  information  about  the  Federal 
workplace.   Yet,  the  budget  allocation  for  studies 
represents  only  about  five  percent  of  the  Board's  total 
resources. 

Our  record  of  steady  productivity  improvement  is 
attributable  to  several  management  initiatives.   The  success 
of  our  program  of  alternative  dispute  resolution  through 
settlement  of  cases  is  a  major  factor.   The  rate  of 
settlement  of  cases  not  dismissed  has  risen  from  6  percent 
in  FY  1984  to  approximately  50  percent  in  each  of  the  past 
five  years.   Settlements  cut  costs  for  the  Board  and  the 
parties  by  eliminating  the  need  for  hearings  and  travel.   We 
increased  staff  productivity  by  computerizing  case 
management,  decision  drafting  and  other  functions.   We 
believe  productivity  was  also  increased  by  professional 
development  activities  and  creativity  in  case  management. 
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The  benefits  of  these  initiatives,  however,  may  already  have 
been  fully  realized,  with  little  room  for  further 
improvement . 

In  my  view,  Mr.  Chairman,  the  Board  is  already 
producing  cost-efficient  results.   In  the  seven  appearances 
I  have  made  before  this  Subcommittee,  we  have  requested  only 
modest  increases  in  appropriations  for  uncontrollable  costs, 
such  as  salary  and  rent,  and  expansions  in  our  jurisdiction. 
We  expect  that  when  the  President's  budget  is  complete,  we 
will  be  requesting  an  appropriation  for  FY  1994  that  will 
allow  us  to  continue  to  accomplish  our  mission  effectively 
and  efficiently. 
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MERIT  SYSTEMS  PROTECTION  BOARD 

1994  CURRENT  SERVICES  BUDGET 

FY  1994 
Current 
Services 

(Dollars  in  Thousands) 
Obiect  Class 

19,671 

Personnel  Comp.  &  Benefits 

728 

Travel 

86 

Transportation 

2,235 

Rental  Payments  to  GSA 

74 

Rental  Payment  to  Others 

596 

Rent,  Communications,  &  Utilities 

127 

Printing  and  Reproduction 

1,137 

Other  Services 

306 

Supplies  &  Materials 

617 

Equipment 

25,577 

Total ,  Appropriated  Funds 

2,051 

Trust  Fund 

27,628 

Total  Request 
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United  States 
Merit  Systems  Protection  Board 


Daniel  R.  Levinson 

Chairman 


Daniel  R.  Levinson  was  appointed  Chairman  of  the  U.S.  Merit 
Systems  Protection  Board,  an  independent  Federal  agency,  on 
August  15, 1986,  following  Presidential  nomination  and  Senate  con- 
firmation. 

As  the  Board's  chief  executive  officer,  he  administers  an  agency 
with  a  $27  million  budgetand  300  employees,  nearly  half  of  whom  are 
adjudicators  and  lawyers.  Together  with  two  Board  members,  he 
exercises  final  Executive  Branch  authority  in  deciding  appeals  from 
major  adverse  peisormel  actions,  retirementdecisiorB,whistleblower, 
and  Hatch  Act  matters  for  the  three  million  member  Federal  civilian 
workforce. 


Mr.  Levinson  previously  held  the  positions  of  General  Counsel  of  the  U.S.  Consumer  Product  Safety 
Commission  (1985-1986)  and  Deputy  General  Counsel  of  the  U.S.  Office  of  Personnel  Management  (1983-1985). 

Prior  to  joining  the  Reagan-Bush  Administration,  Mr.  Levinson  was  a  partner  in  the  Washington,  DC,  law  firm 
of  McGuiness  &  Williams,  where  he  represented  management  in  labor  and  employment  matters.  He  also  served 
as  an  adjunct  lecturer  at  the  American  University  Law  School  and  the  Catholic  University  of  America.  He  began 
his  career  with  a  two-year  clerkship  to  the  Appellate  Division  of  the  New  York  Supreme  Court. 

Mr.  Levinson  is  a  Phi  Beta  Kappa  graduate  of  the  University  of  Southern  California  and  received  his  law  degree 
from  Georgetown  University.  He  also  holds  a  master  of  laws  degree  in  labor  law  from  The  George  Washington 
University.  Among  his  published  works  are  Quayle  Law  Reforms  and  ihe  MSPB  (The  Federal  Circuit  Bar  Journal, 
Fall  1991),  Federal  Personnel  Law  and  the  Mixed  Case  (Labor  Law  Journal,  December  1986),  and  Voluntary 
Standards:  Integral  to  CPSC  Mission  (Legal  Times,  September  9, 1985). 


Mr.  Levinson  resides  with  his  wife  and  their  two  daughters  in  Chevy  Chase,  Maryland. 


January  1992 


U.S.  Meiit  SyslenLx  Pidteclion  BiKiid,  11:^0  Vormont  Avenue  NW..  Wa.shinKtim.  DC      20419 
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United  States 
Merit  Systems  Protection  Board 


Antonio  C.  Amador 

Vice  Chairman 

Antonio  C.  Amador  took  the  oath  of  office  as  Vice 
Chairman  of  the  U.S.  Merit  Systems  Protection  Board  on 
November  1,  1990,  following  his  nomination  by  President 
Bush  and  confirmation  by  the  U.S.  Senate.  At  the  time  of  his 
appointment,  Mr.  Amador  was  Deputy  Director,  Program 
Review  Branch,  Employment  Development  Department  of 
the  State  of  California.  He  commenced  his  service  in  the 
Employment  Development  Department  in  1983. 

From  December  1981  to  January  1983,  Mr.  Amador  was 
Director  of  the  California  Youth  Authority,  the  nation's  larg- 
est youthful  offender  corrections  program,  serving  9,000 
wards  in  institutions  and  camps  and  4,100  parolees.  From 
1979  to  1981,  he  was  a  member  of  the  Youthful  Offender 

Parole  Board  and  served  as  its  Chairman  from  1980  to  1981.  During  the  time  of  his  service,  the  Board 
was  responsible  for  approximately  40,000  case  decisions  affecting  youthful  offenders  annually. 

From  1966  to  1979,  Mr.  Amador  was  a  police  officer  in  the  Los  Angeles  Police  Department.  During 
this  time,  he  also  served  for  five  years  as  President  and  member  of  the  Board  of  Directors  of  the  Los 
Angeles  Police  Protective  League.  In  this  position,  he  was  actively  involved  in  labor  relations,  initiating 
the  first  written  contract  between  police  officers  and  the  City  of  Los  Angeles. 

Mr.  Amador  is  a  member  of  the  California  Peace  Officers  Association,  the  Latino  Peace  Officers 
Association,  the  California  State  Juvenile  Officers  Association,  and  other  law  enforcement  organiza- 
tions. He  has  served  on  numerous  boards  and  commissions  in  California. 

Mr.  Amador  served  in  the  U.S.  Army  from  January  1963  to  December  1964  and  was  a  member  of 
the  Utah  Air  National  Guard  from  1964  to  1966. 

A  native  of  Utah,  Mr.  Amador  attended  the  University  of  Utah  and  Los  Angeles  Harbor  College. 
He  received  his  law  degree  from  the  McGeorge  School  of  Law,  University  of  the  Pacific,  in  1988. 


Mr.  Amador  resides  with  his  wife  and  family  in  Fairfax  County,  Virginia. 


December  1990 
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United  States 
Merit  Systems  Protection  Board 


Jessica  L.  Parks 

Member 


Jessica  L.  Parks  took  the  oath  of  office  as  a 
Member  of  the  U.S.  Merit  Systems  Protection 
Board  on  May  18,  1990,  following  nomination  by 
President  Bush  and  confirmation  by  the  Senate. 

At  the  time  of  her  appointment,  Ms.  Parks  was 
Associate  Regional  Counsel  for  Litigation  and 
Program  Enforcement  for  the  U.S.  Department  of 
Housing  and  Urban  Development  in  Atlanta, 
Georgia.  From  1982  to  1985,  Ms.  Parks  served  as 
an  administrative  judge  in  the  Board's  Atlanta 
Regional  Office. 

Ms.  Parks  has  also  been  the  Agency  Counsel  for  the  Craven  County  Department  of 
Social  Services  in  New  Bern,  North  Carolina;  a  private  practitioner  in  Jacksonville, 
North  Carolina;  an  associate  with  the  firm  of  Bowers  and  Sledge  in  New  Bern;  and  a  law 
clerk  to  the  Chief  Counsel  at  the  George  C.  Marshall  Space  Flight  Center,  National 
Aeronautics  and  Space  Administration,  in  Huntsville,  Alabama. 

She  is  a  member  of  the  North  Carolina  Bar  and  is  admitted  to  practice  before  the 
U.S.  Court  of  Appeals  for  the  Sixth  Circuit  and  the  U.S.  District  Court  for  the  Eastern 
District  of  North  Carolina. 

Ms.  Parks  received  her  bachelor  of  arts  degree  cum  laude  from  Tulane  University, 
and  her  law  degree  from  the  University  of  Tennessee  College  of  Law. 

A  native  of  Chattanooga,  Tennessee,  Ms.  Parks  resides  with  her  husband  and  their 
two  daughters  in  Alexandria,  Virginia. 


May  1990 
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United  States 
Merit  Systems  Protection  Board 


Lucretia  F.  Myers 

Executive  Director 


Lucretia  F.  Myers  was  appointed  Executive  Director  of 
the  U.S.  Merit  Systems  Protection  Board  in  January  1987.  She 
manages  the  programs  and  operations  of  the  Board  and  its  1 1 
regional  offices.  In  addition  to  her  MSPB  responsibilities,  she 
serves  on  the  15-member  International  Civil  Service  Commis- 
sion, which  regulates  the  conditions  of  service  for  more  than 
50,000  United  Nations  employees  at  some  600  duty  stations 
worldwide.  She  was  appointed  to  this  position  by  the  U.N. 
General  Assembly  in  February  1992. 

Prior  to  her  MSPB  appointment,  Ms.  Myers  served  in  a 
variety  of  positions  at  the  U.S.  Office  of  Personnel  Manage- 
ment (0PM).  From  June  1986  to  January  1987,  she  was  Deputy 

Associate  Director  for  Administration,  responsible  for  the  agency's  fiscal,  administrative,  electronic 
data  processing,  and  human  resources  management  functions. 

Previously,  she  served  as  Deputy  Associate  Director  for  Compliance  and  Investigations,  where  she 
managed  one  of  the  civilian  sector's  largest  background  investigations  programs,  as  well  as  the 
personnel  management  evaluation  and  workforce  information  programs.  In  OPM's  Compensation 
Group,  she  served  first  as  the  Assistant  Director  for  Retirement  Prog  rams  and  lateras  Assistant  Director 
for  Pay  and  Benefits  Policy.  In  these  positions,  she  was  in  charge  of  administering  the  Government's 
fourth  largest  entitlement  program  and  directing  the  policy  for  the  largest  pay  and  benefits  program  in 
the  Free  World.  Ms.  Myers  joined  OPM  in  1979  as  a  member  of  the  personnel  office  and  quickly  rose 
to  head  that  office  as  Assistant  Director  for  Personnel  and  EEO.  She  went  to  OPM  from  the  Department 
of  the  Air  Force,  where  she  held  mid  to  upper  management  positions  in  human  resources  management 
at  a  variety  of  locations. 

Ms.  Myers  was  appointed  to  the  SeniorExecuHve  Service  in  1980  and  is  a  1983  graduate  of  the  Senior 
Executive  Fellows  Program  at  Harvard's  John  F.  Kennedy  School  of  Government.  During  her 
Government  tenure,  she  has  received  numerous  awards  for  outstanding  performance  and  executive 
excellence,  including  the  Board's  highest  honor,  the  Theodore  Roosevelt  Award,  in  1989.  In  1988, 
President  Reagan  awarded  her  the  Presidential  Rank  Award  of  Distinguished  Executive. 
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United  States 
Merit  Systems  Protection  Board 


Llewellyn  M.  Fischer 

General  Counsel 


Llewellyn  M.  (Lew)  Fischer  was  appointed  in 
January  1987  to  the  position  of  General  Counsel  of 
the  U.S.  Merit  Systems  Protection  Board  after  serv- 
ing as  Deputy  General  Counsel  since  October  1985. 
From  July  1989  to  June  1990,  he  served  as  Assistant 
Counsel  to  the  President  in  the  Office  of  Counsel  to 
the  President  at  the  White  House. 

Prior  to  his  appointment  with  the  Board,  he  had 
served  as  the  Associate  General  Counsel  of  the 
Office  of  Personnel  Manap,ement  since  1973.  He 
was  also  a  personnel  management  specialist  in  the 
Civil  Service  Commission's  Portland,  Oregon  Area 
Office  from  1966  until  1972. 


Mr.  Fischer  was  previously  an  investigator  for  the  Civil  Service  Commission's 
Bureau  of  Personnel  Investigations  in  Las  Vegas,  Nevada  and  later  became  a  personnel 
staffing  specialist  in  Portland,  Oregon.  He  was  a  reporter  for  Dun  &  Bradstreet  in 
Seattle,  Washington  from  1964  to  1966. 

A  veteran  of  the  United  States  Air  Force,  he  served  from  1955  until  1959  as  a 
cryptographer  in  France. 

Mr.  Fischer  holds  a  bachelor  of  arts  degree  in  history  and  political  science  from  the 
University  of  Montana,  where  he  graduated  with  honors  in  1962.  He  earned  his  juris 
doctor  degree  from  the  Northwestern  School  of  Law,  Lewis  &  Clark  College,  Portland, 
Oregon  in  1973,  and  was  an  editor  of  the  Law  Review.  He  is  a  member  of  the  Oregon 
Bar  Association  and  the  District  of  Columbia  Bar  Association. 

A  native  of  Montana,  he  currently  resides  with  his  wife,  the  former  Mary  Terry  of 
Danville,  Virginia,  in  Great  Falls,  Virginia,  a  suburb  of  Washington,  DC. 

September  1990 
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United  States 
Merit  Systems  Protection  Board 


John  M.  Palguta 

Deputy  Director 
Policy  and  Evaluation 


John  M.  Palguta  has  served  as  Deputy  Director, 
Office  of  Policy  and  Evaluation,  U.S.  Merit  Systems 
Protection  Board,  since  1989.  He  is  responsible  for 
supervising  the  operations  of  the  Policy  and  Evaluation 
staff  in  performing  the  Board's  statutory  mission  to  con- 
duct merit  systems  studies  and  to  report  on  the  significant 
actions  of  the  Office  of  Personnel  Management  (OPM). 

Mr.  Palguta  joined  the  Board  in  December  1979. 
He  was  employed  in  the  predecessor  office  of  the  Office 
of  Policy  and  Evaluation,  first  as  a  senior  research  analyst 
and,  from  1984,  as  one  oftwo  supervisory  analysts.  Prior 
to  joining  the  Board,  he  was  a  branch  chief  in  the 
personnel  office  of  OPM. 


Mr.  Palguta  held  various  positions  with  the  Civil  Service  Commission  after  joining  that 
agency  as  a  personnel  management  intern  in  1970.  Until  1976,  he  held  positions  in  the  San 
Francisco  Region,  including  that  of  personnel  management  advisor  for  Federal  agencies  in  the 
four  states  served  by  the  region.  In  1976,  he  moved  to  Washington,  DC,  to  become  an  agency 
officer  in  the  Commission's  Bureau  of  Personnel  Management  Evaluation.  He  began  his  Federal 
service  career  with  the  U.S.  Post  Office  in  1968. 

Mr.  Palguta  received  a  B.A.  degree  from  the  University  of  California  at  Northridge  and 
aMasterof  Public  Administration  degree  from  the  University  of  Southern  California.  He  is  active 
in  a  number  of  professional  associations  and  will  serve  as  President-Elect  of  the  Federal  Section 
of  the  International  Personnel  Management  Association  in  1992  and  as  President  in  1993.  He 
is  also  the  1991  recipient  of  the  Board's  highest  honor,  the  Theodore  Roosevelt  Award. 

Mr.  Palguta  resides  with  his  wife  and  two  daughters  in  Vienna,  Virginia. 
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AFFORDABLE  FTE 


Mr.  HoYER.  All  right.  First  of  all,  I  like  your  phrase,  I  haven't 
heard  it  before  but  I  think  it  is  probably  the  most  accurate  phrase 
that  I  have  heard,  affordable  FTEs.  I  also  like  the  fact  that  you  are 
looking  at  what  you  have  on  board  as  the  figure  to  which  the  cut  is 
going  to  be  applied  and  trying  to  work  with  that. 

I  think  that  is  very  responsible  and  the  best  presentation  of  what 
our  expectations  are  probably  going  to  be  and  the  most  realistic.  I 
think  you  are  looking  at  it  as  realistically  as  can  be.  My  concern 
has  been  over  the  years  in  this  agency,  and  continues  to  be,  the 
ability  that  we  have  to  handle  cases  that  come  before  you  on  the 
theory  that  if  the  resolution  of  these  cases  was  delayed  for  long  pe- 
riods of  time,  the  employee,  no  matter  what  their  rights  may  be, 
effectively  have  been  denied.  How  are  we  in  terms  of  case  manage- 
ment? 

CASE  MANAGEMENT 

Mr.  Levinson.  The  Board  has  moved  expeditiously  during  the 
last  couple  of  years  to  make  sure  that  the  pending  cases  are  kept 
at  an  absolute  minimum,  both  in  the  regions  and  at  headquarters. 
We  are  able  to  maintain  a  short  turnaround  time  throughout  the 
regions.  For  FY  1992,  the  average  case  processing  time  for  the  ap- 
proximately 7,000  cases  filed  in  the  regions,  where  our  primary 
intake  is,  was  around  78  to  79  days. 

At  the  Board,  the  average  turnaround  time  on  petitions  for 
review  of  initial  decisions  has  come  down  a  great  deal  over  the  last 
couple  of  years.  Seventy  percent  of  those  cases  are  resolved  within 
the  110  days  that  we  set  for  ourselves  as  a  deadline.  The  balance 
takes  a  good  deal  longer,  but  we  have  reduced  the  number  of  cases 
at  headquarters  from  close  to  1,000  cases  pending  a  couple  of  years 
ago  to  more  in  the  neighborhood  of  500  to  600  cases  that  are  pend- 
ing in  some  office  at  headquarters. 

Mr.  HoYER.  What  is  the  average  length  that  those  500  cases  have 
been  pending  and  what  is  the  longest  period  of  time  that  a  case  has 
been  pending?  You  can  provide  that  for  the  record  if  you  need  to. 

Mr.  Levinson.  I  know  that  we  have  that  information.  I  just  don't 
want  to  take  up  your  valuable  time  looking  for  the  correct  chart  to 
give  you  the  numbers. 

Mr.  Hoyer.  We  may  go  on  to  some  other  question  and  somebody 
can  look  it  up. 

Ms.  Myers.  The  average  processing  time  for  those  cases  that 
were  decided  in  FY  1992  is  165  days  at  the  headquarters.  That  com- 
pares to  220  days  in  1991.  The  average  dropped  during  fiscal  year 
1992. 

Mr.  Hoyer.  My  question  was,  you  had  500  cases — perhaps  I  am 
incorrect.  Does  that  deal  with  the  500  pending  cases? 

Ms.  Myers.  The  average  age  of  cases  pending,  at  the  end  of  Janu- 
ary 1993,  was  160  days.  Most  of  the  pending  cases  are  not  old  cases 
that  are  being  held.  Many  of  the  old  cases  have  been  cleared  out. 

Mr.  Hoyer.  And  what  is  the  longest  time  that  a  case  has  been 
pending  of  those  500? 

Ms.  Myers.  I  do  not  have  that  information. 

Mr.  Hoyer.  Could  you  get  us  that  information  as  well? 
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Mr.  Levinson.  We  certainly  can,  but  in  terms  of  our  entire  case- 
load, I  can  say  flatly  that  we  have  only  a  handful  of  cases  that  date 
back  more  than  a  couple  of  years. 

[The  information  follows:] 


460 


PENDING  CASES 

The  oldest  pending  case  at  the  Board  is  Peggy   I.    Hawkins    v.    U.S. 
Postal    Service,    MSPB  Docket  No.  AT-0752-87-0068-X-1,  which  was 
received  at  headquarters  on  July  22,  1988.   This  case  stems  from 
Ms.  Hawkins'  removal  by  the  agency,  which  she  appealed  to  MSPB  in 
October  1986.   The  initial  decision  of  the  administrative  judge, 
issued  in  February  1987,  affirmed  the  removal.   Ms.  Hawkins  then 
filed  a  petition  for  review  with  the  Board,  and  the  Board's 
decision,  issued  in  November  1987,  mitigated  the  removal  to  a 
demotion.   In  April  1988,  Ms.  Hawkins  filed  a  petition  for 
enforcement  with  the  regional  office,  claiming  that  the  agency 
had  placed  her  in  a  lesser  position  than  it  should  have  and 
disputing  the  computation  of  her  back  pay  and  the  amount  of 
annual  leave  restored  to  her.   The  administrative  judge's 
decision,  issued  in  June  1988,  found  that  the  agency  had  not 
complied  with  the  Board's  order  of  November  1987  and  referred  the 
case  to  headquarters  for  enforcement. 

This  is  one  of  about  10  Postal  Service  cases  that  have  been 
referred  to  Board  headquarters  to  enforce  compliance,  in  which 
the  dispute  is  over  computation  of  back  pay  and/or  restoration  of 
annual  leave.   These  cases  involve  difficult  issues  relating  to 
the  Postal  Service's  annual  leave  regulations  and  the 
applicability  of  the  Back  Pay  Act  to  the  Postal  Service.   The 
Board  has  just  issued  the  lead  case  dealing  with  these  issues  and 
expects  to  issue  Hawkins   and  the  other  cases  raising  similar 
issues  shortly. 

This  case  is  also  one,  as  I  said,  of  only  a  handful  pending  at 
headquarters  that  date  back  more  than  a  couple  of  years.   The 
current  3-member  Board,  with  two  of  its  members  appointed  in 
1990,  has  made  a  concerted  effort  over  the  past  two  fiscal  years 
to  complete  old  cases  and  to  reduce  the  backlog  of  pending  cases. 
In  fiscal  year  1991,  the  Board  issued  1,942  decisions  and  reduced 
the  number  of  cases  pending  from  1,021  at  the  beginning  of  the 
fiscal  year  to  784  at  the  end  of  that  year.   In  fiscal  year  1992, 
the  Board  issued  1,910  decisions  and  further  reduced  the  number 
of  pending  cases  to  630.   [NOTE:   The  figure  cited  earlier,  580, 
is  the  number  of  pending  petitions  for  review  and  is  included  in 
the  630,  which  also  includes  reopenings,  court  remands,  cases 
referred  to  enforce  compliance,  and  mixed  cases  in  which  EEOC 
does  not  concur  with  the  Board  decision.]   The  Board  reduced  the 
pending  caseload  while  continuing  to  process  newly-received 
cases . 
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PROHIBITED  PERSONNEL  PRACTICES 


Mr.  HoYER.  Now  let  me  ask  you  some  specific  substantive  ques- 
tions about  your  jurisdictional  issues.  Specifically,  what  prohibited 
personnel  practices  do  you  have  jurisdiction  over? 

Mr.  Levinson.  Prohibited  personnel  practices  are  listed  in  Title 
V  of  the  United  States  Code.  The  Office  of  Special  Counsel  receives 
and  investigates  alleged  violations  of  prohibited  personnel  practices 
listed  in  section  2302  of  Title  V. 

Mr.  Fischer.  Yes,  2302. 

ALLEGATIONS  OF  DISCRIMINATION 

Mr.  HoYER.  Do  you  adjudicate  sexual  harassment  cases? 

Mr.  Levinson.  Sexual  harassment  does  come  up  as  an  issue.  Our 
jurisdiction  includes  civil  rights  matters  when  they  are  appended 
to  a  civil  service  action,  and  sex  discrimination  accounts  for  a  fair 
number  of  the  civil  rights  charges  that  are  made.  That  is,  the  de- 
fense to  adverse  actions  often  includes  a  claim  that  the  individual 
has  been  subject  to  sex  discrimination,  and  sexual  harassment 
often  is  the  specific  charge  that  is  made. 

Mr.  Hoyer.  In  other  words,  that  the  adverse  action  was  related 
to  sexual  harassment? 

Mr.  Levinson.  That  is  correct.  I  think  we  had  in  the  neighbor- 
hood of  50  allegations  of  sexual  harassment  over  the  course  of  the 
last  year. 

Mr.  Fischer.  41. 

Ms.  Myers.  Of  the  495  allegations  of  sex  discrimination,  41  in- 
volved claims  of  sexual  harassment. 

Mr.  Hoyer.  That  was  41  out  of  490? 

Ms.  Myers.  495  allegations  of  sex  discrimination.  About  nine  per- 
cent of  the  claims  of  sex  discrimination  involved  sexual  harass- 
ment. 

Mr.  Hoyer.  That  495  is  a  total  of  how  many  cases,  and  therefore 

I  am  asking  you  what  percentage  of  the  cases  raised  were  sex  dis- 
crimination cases? 

Ms.  Myers.  17  percent  of  the  allegations  of  discrimination  in- 
volved sex  discrimination. 

The  number  one  allegation  of  discrimination  is  based  on  disabil- 
ity. Thirty-three  percent  of  the  2,941  allegations  of  discrimination 
involved  disability.  Cases  decided  involving  allegations  of  discrimi- 
nation were  11  percent  of  the  total  caseload.  As  the  Chairman  men- 
tioned earlier,  we  decided  7,294  in  the  regions  and,  of  those,  777  or 

II  percent  retained  allegations  of  discrimination,  some  of  the  alle- 
gations being  withdrawn  during  the  adjudication  of  cases. 

Mr.  Hoyer.  Of  which  33  percent  were  disability  claims? 

Ms.  Myers.  Yes.  Thirty-three  percent  or  975  allegations  related 
to  disability.  Disability  is  the  number  one  allegation.  Cases  may 
raise  multiple  allegations  involving  discrimination.  They  might 
allege  both  sex  discrimination  and  disability  in  the  same  case.  I  am 
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talking  about  allegations — if  there  were  three  allegations  in  one 
case,  I  have  counted  it  three  times. 

Mr.  HoYER.  On  the  disability  allegation,  what  is  the  most 
common  or  I  want  a  common  example  of  the  allegation  that  would 
be  raised.  If  you  can't  give  that  to  me,  maybe  you  could  provide 
that  for  the  record.  Do  you  understand  what  I  am  saying? 

Ms.  Myers.  Yes. 

Mr.  Le VINSON.  What  kind  of  disabilities  might  be 

Mr.  HoYER.  Is  it  an  allegation  they  are  discriminated  against  be- 
cause of  a  disability?  I  am  wondering  if  there  is  a  common  strain 
as  to  what  shall — how  the  discrimination  manifests  itself.  For  in- 
stance, if  I  am  in  a  wheelchair  and  they  don't  make  a  reasonable 
accommodation  for  me  to  do  another  function  for  a  job  that  I  might 
otherwise  be  qualified  to  do.  Obviously,  I  am  pretty  interested  in 
that  having  been  the  sponsor  of  the  ADA  in  which  employment 
was  one  of  those  included  provisions  in  the  ADA.  Of  course  the 
Federal  Government  has  been  covered  by  the  1973  act  for  some 
time. 

Mr.  Levinson.  That  is  correct.  We  have  had  disability  claims 
before  the  Board  throughout  its  history.  It  is  not  uncommon  to  get 
that  kind  of  defense  from  an  employee — that  the  agency  has  failed 
to  accommodate  in  a  reasonable  way  to  an  individual  with  a  dis- 
ability notwithstanding  that  the  person  is  qualified  to  do  the  job. 

Mr.  HoYER.  I  would  be  very  interested  for  related  reasons  unre- 
lated to  budget  reasons  the — relatively  brief  I  don't  want  your 
staff  to  spend  a  large  amount  of  time  on  it.  I  want  to  know  what 
substantive  allegations  are  being  raised  and  the  disposition  of 
those,  and  how  successful  we  are  at  bringing  the  Federal  Govern- 
ment to  accommodating  those  with  disabilities. 

Mr.  Levinson.  If  you  really  want  to  get  a  global  view  of  the 
issue,  of  course,  it  will  be  important  to  get  EEOC's  sense  of  how 
these  charges  are  made  since  our  jurisdiction  is  much  more  limited 
in  this  area.  There  has  to  be  an  adverse  action  that  brings  the 
issue  before  us.  Whereas,  the  EEOC  will  see  a  much  broader  range 
of  civil  rights. 

Mr.  HoYER.  That  is  a  good  point,  but  I  would  still  be  interested.  I 
don't  want  you  to  take  a  lot  of  time  on  that.  I  don't  expect  any  de- 
tailed study,  but  to  the  extent  you  can  with  relative  ease  give  me 
some  general  idea  of  what  issues  are  being  raised  and  how  they  are 
disposed  of 

[The  information  follows:] 

Disability  (Handicap)  Discrimination  Cases 

The  Board's  automated  Case  Management  System  tracks  the  kinds  of  discrimina- 
tion alleged  in  mixed  cases  (race,  sex,  age,  disability,  etc.),  but  does  not  contain  data 
on  specific  allegations  made  in  disability  cases.  Our  regional  directors,  however, 
advise  us  that  the  most  common  allegations  involving  disability  (handicapping  con- 
dition) made  by  appellants  are  that  the  agency  failed  to  provide  a  reasonable  accom- 
modation of  the  appellant's  disability  and  that  the  appellant  received  disparate 
treatment  because  of  his/her  disability.  The  most  common  allegations  rnade  by 
agencies  are  that  the  appellant  is  not  a  "qualified"  handicapped  employee,  i.e.,  he/ 
she  does  not  meet  the  requirements  to  invoke  the  statutory  protections  against  dis- 
crimination on  the  basis  of  disability  (handicapping  condition)  and  that  the  appel- 
lant did  not  show  a  causal  connection  between  the  misconduct  charged  and  the  dis- 
ability. 
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As  Ms.  Myers  stated,  discrimination  on  the  basis  of  disability  was  the  form  of  dis- 
crimination alleged  most  frequently  in  cases  decided  by  MSPB  administrative  judges 
in  fiscal  year  1992.  There  were  975  such  allegations,  accounting  for  33  percent  of  the 
total  number  of  allegations  of  discrimination. 

Our  regional  directors  advise  us  that  the  disability  most  commonly  claimed  is  al- 
coholism. After  alcoholism,  and  sometimes  in  conjunction  with  it,  the  next  most  fre- 
quently claimed  disability  is  drug  dependency. 

The  regional  directors  also  advise  us  that  many  of  the  cases  involving  alcoholism 
are  settled,  generally  because  the  employee  agrees  to  enter  a  rehabilitation  pro- 
gram. In  the  cases  that  are  adjudicated  on  the  merits,  our  administrative  judges 
apply  Board,  EEOC,  and  court  precedent  to  the  unique  facts  of  each  case  and  render 
a  decision. 

THE  BUREAU  OF  ALCOHOL,  TOBACCO,  AND  FIREARMS 

Mr.  HoYER.  Have  you  had  any  recent  allegations  of  sexual  har- 
assment at  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms? 

Mr.  Levinson.  In  the  context  of  cases  that  have  come  before  us? 

Mr.  HoYER.  Yes. 

Mr.  Levinson.  I  have  no  specific  recollection  of  cases  actually 
crossing  my  desk  that  have  raised  sexual  harassment  at  the 
Bureau. 

Mr.  HoYER.  If  you  would  have  your  staff  check  into  that,  and 
provide  for  us  any  pertinent  information,  we  will  be  having  a  hear- 
ing with  ATF  soon,  we  have  substantial  trouble  with  the  allega- 
tions regarding  ATF. 

[The  information  follows:] 

AlXEGATIONS  OF  SeXUAL  HARASSMENT 

A  survey  of  our  regional  offices  indicates  that  no  appeals  have  been  received  in- 
volving the  recent  allegations  of  sexual  harassment  of  employees  at  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

OUTREACH 

Mr.  HoYER.  Its  each  agency  responsible  for  educating  Federal 
employees  as  to  what  prohibited  personnel  practices  are,  what 
their  procedural  rights  are  under  current  law?  Is  the  agency  re- 
sponsible for  that? 

Mr.  Levinson.  I  can  think  of  nothing  in  positive  law  that  places 
that  obligation  on  agencies  to  inform,  to  educate  employees  in  any 
general  way. 

Mr.  Fischer.  I  don't  think  there  is  a  statutory  provision. 

Mr.  HoYER.  You  don't  know  of  any  personnel,  0PM  order  that 
relates  to  that,  notification  to  the  employees  as  to  what  prohibited 
personnel  practices  are? 

Mr.  Fischer.  I  don't  know  that  0PM  has  that  responsibility. 

Mr.  Levinson.  A  very  disturbing  number  came  out  of  a  recent 
GAO  survey.  It  found  that  70  percent  of  Federal  workers  were  not 
familiar  with  the  Whistleblower  Protection  Act  rules  and  require- 
ments, what  exactly  the  law  meant  by  fraud,  waste  and  abuse,  and 
how  to  go  about  vindicating  rights  under  the  Act.  GAO  suggested 
that  whistleblower  law  training  should  be  considered  a  part  of 
ethics  training  throughout  the  Federal  Government. 

I  thought  that  was  a  worthwhile  idea.  In  fact,  there  are  many 
issues  in  our  field  that  cross  boundaries  with  our  sister  agencies, 
and  should  be  considered  not  only  from  a  budgetary  perspective  to 
see  where  money  can  be  saved,  but  also  from  a  policy  perspective 
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to  ensure  workplace  due  process  works  right.  It  would  be  valuable, 
as  we  look  for  ways  to  improve  the  internal  workings  of  the  Feder- 
al Government,  to  give  serious  attention  to  how  we  can  rationalize 
the  very  convoluted  and  balkanized  process  of  resolving  personnel 
disputes  in  the  Federal  Government,  involving  the  EEOC,  the 
FLRA,  the  FSIP  and  the  Office  of  Special  Counsel. 

This  is  a  highly  complicated  area  and  some  might  argue  rather 
persuasively  that  the  sheer  complexity  works  against  vindicating 
rights  in  a  fair  and  efficient  way.  If  the  Administration  is  going  to 
be  looking  at  ways  to  make  the  Federal  Government  more  efficient, 
more  effective,  more  entrepreneurial,  I  think  it  is  important  that 
we  focus  as  well  on  the  workplace  due  process  side  of  the  system.  I 
am  looking  forward  to  a  new  0PM  director  and  others  in  the  per- 
sonnel policy  field  to  play  an  important  role  in  reforming  the  proc- 
ess. 

And  given  your  special  interest,  and  that  you  have  followed  this 
field  closely  for  so  many  years,  I  would  hope  that  you  would  be  in- 
terested in  being  part  of  the  leadership  on  this  as  well. 

Mr.  HoYER.  I  very  much  look  forward  to  pursuing  that  with  you. 
I  think  your  observations  are  correct.  I  think  in  terms  of  reinvent- 
ing government,  that  is  certainly  part  and  parcel  of  it.  Good.  We 
will  do  that.  All  right.  Thank  you  very  much. 

We  know  that  your  budget  will  be  coming  down.  We  will  be 
having  further  discussions  with  you  as  it  relates  to  the  numbers 
that  come  down,  particularly  as  it  relates,  to  your  ability  to  process 
your  cases  which  is  of  great  concern  to  this  committee. 

Mr.  Levinson.  Thank  you  very  much. 

[Questions  from  Mr.  Hoyer  for  the  record  follow:] 
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U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 

ANSWERS  TO  WRITTEN  QUESTIONS  FROM  SUBCOMMITTEE  ON  TREASURY, 

POSTAL  SERVICE  &  GENERAL  GOVERNMENT, 

HOUSE  APPROPRIATIONS  COMMITTEE 


1.   Would  you  please  explain  to  the  committee  the  duties  of  the 
Board  and  specifically  how  they  relate  to  the  duties  of  the 
Special  Counsel.   Please  include  in  that  explanation  whether  or 
not  you  think  there  should  be  separate  appropriations  for  each 
operation . 
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rvice  Reform  Act  of  1978,  which  created  the  Board, 
the  Special  Counsel  as  an  office  within  MSPB.   Then, 
Special  Counsel  was  charged  with  investigating 
f  prohibited  personnel  practices,  violations  of  the 
nd  violations  of  other  civil  service  laws,  and,  where 
ringing  corrective  or  disciplinary  actions  before  the 
ffect,  the  Special  Counsel  functions  as  prosecutor, 
d  functions  as  judge.   The  Special  Counsel  functioned 
y  during  the  time  it  was  an  office  of  MSPB,  and  it 
arate  independent  Executive  branch  agency  on  July  9, 
ordance  with  the  Whistleblower  Protection  Act. 


The  Office  of  Special  Counsel  and  the  MSPB  receive  separate 
appropriations  from  the  Congress,  and  we  believe  this  is  an 
appropriate  reflection  of  the  separate  and  independent  roles  the 
two  agencies  perform  as  prosecutor  and  adjudicator,  respectively, 
of  certain  personnel  disputes  between  Federal  employees  and 
Executive  branch  agencies. 
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2 .   Your  caseload  continues  to  grow  at  three  percent  a  year 
because  of  new  laws  extending  appeal  rights  to  additional 
employees  and  the  creation  of  new  remedies.   What  steps  has  the 
Board  taken  to  educate  the  agencies  with  regard  to  these  new 
laws? 

The  Board  conducts,  on  a  continuing  basis,  extensive  outreach  to 
its  major  constituencies,  including  Federal  employee 
organizations  and  unions,  agency  counsel  and  other  agency 
representatives,  and  members  of  the  private  bar.   In  FY  1992, 
approximately  240  outreach  activities  were  conducted,  an  average 
of  almost  one  for  each  working  day. 

Outreach  activities  include  speeches  and  other  personal 
appearances  by  Board  members  and  regional  and  headquarters  staff, 
conducting  or  participating  in  seminars  and  other  training 
programs,  and  providing  various  written  materials.   As  new  laws 
extend  Board  appeal  rights  to  additional  employees  and/or  create 
new  remedies,  MSPB  personnel  incorporate  information  on  such  new 
rights  and  remedies  into  their  outreach  presentations. 
Furthermore,  as  the  Board  interprets  provisions  of  new  laws  in 
the  context  of  its  decisions  on  individual  appeals,  information 
on  these  developments  in  Board  case  law  is  also  incorporated  into 
outreach  presentations.   The  publication  of  Board  decisions  also 
serves  to  educate  agencies  and  employees  about  the  impact  of  new 
laws.   The  Board's  information  publications  are  continually 
updated  to  reflect  changes  in  the  law  affecting  Board 
jurisdiction  and  procedures,  and  Board  personnel  also  write 
articles  discussing  new  laws  for  publication  in  law  reviews  and 
publications  concerned  with  human  resources  management  and  public 
administration. 

The  most  significant  legislation  affecting  Board  jurisdiction  in 
recent  years  was  the  Whistleblower  Protection  Act  of  1989. 
Following  enactment  of  that  law,  the  Board  quickly  developed  its 
implementing  regulations  and  then  proceeded  to  train  its 
employees,  both  in  the  regional  offices  and  at  headquarters,  in 
the  provisions  of  both  the  law  and  the  implementing  regulations. 
Regional  and  headquarters  personnel,  in  turn,  conducted  extensive 
outreach  to  familiarize  both  agency  and  employee  representatives 
with  the  provisions  of  the  new  law  and  the  Board's  regulations. 
At  headquarters,  attorneys  held  a  symposium  on  the  Whistleblower 
Protection  Act  that  was  attended  by  many  agency  and  employee 
representatives.   Board  staff  developed  a  new  publication, 
"Questions  &  Answers  About  Whistleblower  Appeals, "  which  was 
printed  and  given  wide  distribution  soon  after  the  law  took 
effect.   The  publication  has  been  reprinted  several  times  in  the 
past  three  years,  and  over  50,000  copies  have  been  distributed  by 
MSPB.   In  addition,  camera-ready  copy  has  been  provided  to  a 
number  of  agencies  so  that  they  could  print  a  large  number  of 
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copies  for  internal  distribution.   As  the  Board  has  issued 
decisions  interpreting  various  provisions  of  the  Whistleblower 
Protection  Act,  Board  personnel  have  developed  written  handouts 
summarizing  these  significant  decisions  and  have  distributed 
these  handouts  widely  in  outreach  presentations. 

3.   Specifically  what  "prohibited  personnel  practices"  do  you 
have  jurisdiction  over? 

Any  of  the  prohibited  personnel  practices  described  at  5  U.S.C. 
2302  (b) (1)  through  (11)  may  come  before  the  Board  as  either  a 
charge  against  an  appellant  or  an  affirmative  defense  raised  by 
an  appellant  in  an  appeal  of  an  agency  personnel  action,  or  as  a 
charge  in  a  disciplinary  or  corrective  action  complaint  (or  stay 
request)  brought  by  the  Special  Counsel. 

It  is  important  to  remember  that  the  commission  of  a  prohibited 
personnel  practice,  in  and  of  itself,  does  not  confer 
jurisdiction  on  the  Board  regardless  of  whether  the  prohibited 
personnel  practice  is  raised  as  a  charge  against  an  employee  or 
as  an  affirmative  defense  against  an  agency  action.   In  Federal 
employee  appeals,  the  Board  may  only  consider  an  allegation  that 
a  prohibited  personnel  practice  has  been  committed  if  the 
allegation  is  raised  in  connection  with  an  appealable  personnel 
action.   If  the  Board  finds  that  an  appealed  action  was  the 
result  of  a  prohibited  personnel  practice,  it  must  reverse  the 
agency  action. 

The  Special  Counsel  is  responsible  for  investigating  allegations 
of  all  of  the  prohibited  personnel  practices  described  at  5 
U.S.C.  2302  (b)(1)  through  (11).   If  the  Special  Counsel  believes 
that  a  prohibited  personnel  practice  has  been  or  is  about  to  be 
committed,  and  the  Special  Counsel  is  unable  to  bring  about 
corrective  action  through  negotiations  with  the  agency,  the 
Special  Counsel  may  file  with  the  Board  a  corrective  action 
complaint  against  the  agency  or  a  disciplinary  action  complaint 
against  the  responsible  employee (s). 

The  Congress  has  singled  out  one  prohibited  personnel  practice-- 
taking,  failing  to  take,  or  threatening  to  take  or  fail  to  take  a 
personnel  action  because  of  "whistleblowing"  [5  U.S.C. 
2302(b)(8)] — for  different  treatment  from  the  others.   Under  the 
Whistleblower  Protection  Act,  an  individual  affected  by  certain 
personnel  actions  [described  at  5  U.S.C.  2302(a)(2)(A)]  allegedly 
based  on  whistleblowing  may  appeal  to  the  Merit  Systems 
Protection  Board  if  he/she  first  files  a  complaint  with  the 
Special  Counsel  and:   (1)  the  Special  Counsel  notifies  the 
individual  that  the  Special  Counsel  will  not  seek  corrective 
action  from  the  Board,  or  (2)  120  days  pass  after  the  filing  of 
the  complaint  and  the  Special  Counsel  has  not  notified  the 
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individual  that  the  Special  Counsel  will  seek  corrective  action 
from  the  Board. 

4.  Do  you  adjudicate  sexual  harassment  cases,  and  have  any  cases 
been  filed  against  the  Board? 

The  Board  adjudicates  cases  involving  sexual  harassment  as  an 
affirmative  defense  raised  by  a  Federal  employee  appealing  an 
agency  personnel  action.   Sexual  harassment  may  also  be  a  charge 
against  an  employee  who  appeals  a  disciplinary  action  such  as  a 
removal,  demotion,  or  suspension.   In  addition,  the  Office  of 
Special  Counsel  is  authorized  to  investigate  allegations  of  sex 
discrimination  under  the  Civil  Service  Reform  Act  [5  U.S.C.  2302 
(b)  (1)],  and  to  bring  such  complaints  to  the  Board  for 
adjudication  if,  after  investigation  of  a  complaint,  the  Special 
Counsel  determines  that  there  are  reasonable  grounds  to  believe 
that  a  violation  has  occurred  or  may  occur. 

In  1989  and  1990,  one  person  filed  allegations  of  sexual 
harassment  against  the  agency,  which  were  settled  in  1991.   No 
decision  finding  sexual  harassment  has  been  entered  against  the 
Board. 

5.  How  would  an  investigation  of  a  sexual  harassment  case 
typically  begin? 

In  cases  filed  with  the  Board  for  adjudication,  it  does  not 
conduct  an  investigation.   As  a  quasi- judicial  agency,  the  Board 
has  no  authority  to  investigate  individual  complaints.   Rather, 
the  Board,  like  a  court,  decides  cases  on  the  evidence  of  record 
submitted  by  the  parties.   Employee  complaints  are  investigated 
as  part  of  agencies'  EEO  complaint  procedures  if  employees  choose 
to  pursue  that  avenue  of  redress. 

In  handling  allegations  of  discrimination  made  against  the  Board, 
the  Board  would  proceed  in  accordance  with  the  regulations 
recently  issued  by  the  Equal  Employment  Opportunity  Commission 
(EEOC)  [29  C.F.R.  1614].   An  employee  with  a  claim  of  sexual 
harassment  would  contact  one  of  the  Board's  equal  employment 
opportunity  counselors.   The  initial  counseling  stage  of  30  days 
may  be  extended  for  an  additional  60  days  if  the  employee  agrees 
to  the  extension.   During  counseling,  the  priority  is  to  resolve 
the  matter  informally. 

If  no  settlement  is  reached  during  the  counseling  stage,  the 
counselor  must  hold  a  final  interview  with  the  employee.   Within 
15  days  of  receiving  the  written  notice  of  final  interview,  the 
employee  may  file  a  formal  EEO  complaint  with  the  EEO  office  of 
the  Board  or  with  the  Chairman  of  the  Board.   If  a  formal 
complaint  is  filed  and  accepted  for  investigation,  the 
investigation  must  be  completed  within  180  days.   The  Board  has 
used  an  outside  investigator  for  such  investigations. 
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When  an  investigation  is  complete,  the  Board  turns  the 
investigative  file  over  to  the  complainant,  who  may  then  request 
a  final  decision  from  the  head  of  the  agency  or  a  hearing  before 
an  administrative  judge  at  the  EEOC .   If  the  complainant  does  not 
request  a  final  decision  or  a  hearing,  the  agency  will  issue  a 
final  decision. 

6.  Is  each  agency  responsible  for  educating  Federal  employees  as 
to  what  "prohibited  personnel  practices"  are  and  what  their 
procedural  rights  are  under  current  law? 

To  our  knowledge,  there  is  no  statutory  or  regulatory  requirement 
that  agencies  educate  their  employees  as  to  what  the  statutory 
prohibited  personnel  practices  are  and  what  employees'  procedural 
rights  are  under  the  law. 

Under  recently  promulgated  regulations  of  the  Office  of 
Government  Ethics  and  related  executive  orders,  all  agencies  are 
required  to  provide  training  on  standards  of  ethical  conduct  for 
Executive  branch  employees.   These  standards  include  the 
prohibition  of  certain  personnel  practices  as  described  in  5 
U.S.C.  2302. 

7.  Do  you  have  any  educational  or  audit  responsibilities  to 
insure  that  this  is  done? 

There  is  no  statutory  or  regulatory  requirement  that  the  Board 
educate  Federal  employees  as  to  what  the  statutory  prohibited 
personnel  practices  are  and  what  employees'  procedural  rights  are 
under  the  law.   The  Board,  however,  does  describe  the  statutory 
prohibited  personnel  practices  (as  well  as  the  merit  system 
principles)  in  its  widely-distributed  publication,  "An 
Introduction  to  the  MSPB."   With  respect  to  the  prohibited 
personnel  practice  of  taking  actions  based  on  whistleblowing,  the 
Board  has  undertaken  extensive  educational  initiatives,  including 
seminars  and  other  training  programs,  speeches  and  other  personal 
appearances,  articles,  and  information  publications. 

With  respect  to  "audit"  responsibilities,  it  should  be  noted  that 
both  components  of  the  Board's  studies  mission  are  related  to 
prohibited  personnel  practices.   The  Board  is  charged  by  the 
Congress  to  conduct  studies  of  the  civil  service  and  other  merit 
systems  in  the  Executive  branch  in  order  to  determine  "whether 
the  public  interest  in  a  civil  service  free  of  prohibited 
personnel  practices  is  being  adequately  protected."   The  Board  is 
also  to  conduct  an  annual  review  of  the  significant  actions  of 
0PM  to  determine  "whether  the  actions  [of  0PM]  are  in  accord  with 
merit  system  principles  and  free  from  prohibited  personnel 
practices."   The  results  of  these  studies  are  required  by  law  to 
be  reported  to  the  President  and  the  Congress.   As  a  matter  of 
practice,  the  Board  distributes  the  reports  of  its  studies 
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widely — to  agency  heads,  employee  organizations,  and  many  others 
with  an  interest  in  public  administration  and  human  resources 
management  issues. 

8.   A  high  of  11,000  cases  were  processed  in  the  early  1980 's  for 
the  air  traffic  controllers.   Do  you  have  any  similar  types  of 
cases  that  you  are  able  to  expedite  because  of  their  similarity? 

The  ATC  cases  in  the  early  1980 's  presented  a  unique  situation 
because  such  a  large  number  of  cases  involved  virtually  identical 
issues  of  law  and  fact.   Even  with  the  streamlined  processing 
applied  to  these  cases,  however,  the  Board's  resources  were 
severely  strained.   It  would  be  far  more  difficult  to  replicate 
such  an  effort  today  because  of  the  Board's  diminished  resources. 

According  to  our  regional  directors,  reduction-in-force  (RIF) 
cases  most  readily  lend  themselves  to  processing  as  a  group 
because  of  the  similarity  of  the  issues  involved.   Among  major 
RIFs  that  have  resulted  in  significant  numbers  of  RIF  appeals 
being  processed  by  our  regional  offices  are  the  Census  Bureau 
RIFs  in  the  early  1980 's,  the  abolishment  of  the  Community 
Services  Administration  in  the  mid  1980' s,  and  the  Tennessee 
Valley  Authority  RIFs  in  1987-88.   Although  RIF  appeals  involving 
a  single  installation  may  be  processed  as  a  group  because  of  the 
similarity  of  the  issues,  it  must  be  remembered  that  the 
appellants  have  competing  interests  under  the  RIF  regulations. 
Also,  there  is  a  practical  limit  to  how  much  the  process  can  be 
expedited  as  the  number  of  appeals  increases. 

Aside  from  RIF  cases,  the  most  recent  example  of  processing  a 
group  of  cases  that  presented  similar  issues  resulted  from  the 
enactment  of  the  Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  (FIRREA)  in  1989.   Under  that  law,  several  thrift 
institution  regulatory  agencies  were  abolished  and  their 
employees  transferred  to  the  Comptroller  of  the  Currency  or  the 
newly-established  Office  of  Thrift  Supervision  (OTS) .   The 
Comptroller  of  the  Currency  and  the  Director  of  OTS  were  directed 
to  implement  restructured  pay  systems  for  their  employees  in 
early  1991.   The  implementation  of  the  new  pay  systems  resulted 
in  approximately  100  adverse  action  appeals  to  MSPB,  which  were 
processed  in  the  Board's  Washington  Regional  Office. 

It  should  be  pointed  out  that,  although  our  regional  offices  have 
had  some  experience  in  processing  RIF  and  other  types  of  cases  in 
an  expedited  manner,  none  of  these  experiences  begins  to  approach 
the  numbers  that  were  involved  in  the  air  traffic  controller 
appeals  in  the  early  1980' s.   An  experience  of  even  greater 
magnitude  almost  occurred  in  the  fall  of  1990,  when  a 
governmentwide  furlough  was  anticipated  because  a  budget 
agreement  for  the  new  fiscal  year  had  not  been  reached.   In  late 
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August  and  early  September  of  1990,  agencies  issued  proposed 
furlough  notices  to  over  1  million  Federal  employees.   Had  these 
furloughs  actually  been  effected,  the  Board  expected  to  receive 
approximately  120,000  appeals,  more  than  10  times  the  number  of 
ATC  appeals  processed  in  the  early  1980' s.   Even  with  expedited 
processing,  an  influx  of  appeals  of  this  magnitude  would  have 
strained  the  Board's  resources  considerably. 

9.  In  your  statement  you  say  approximately  $35.5  million  would  be 
needed  in  the  current  fiscal  year  (instead  of  the  $26.4  million 
actually  appropriated)  to  equal  the  fiscal  year  1984 
appropriation.   Would  you  please  explain  to  the  committee  how  you 
were  able  to  achieve  this  savings? 

The  Board  believes  that  the  increased  efficiency  that  has  enabled 
it  to  operate  successfully  without  major  increases  in 
appropriations  is  the  result  primarily  of  the  Board's  emphasis  on 
alternative  dispute  resolution  and  the  widespread  automation  of 
agency  functions. 

The  emphasis  on  alternative  dispute  resolution  has  resulted  in  an 
increase  in  the  rate  of  settlement  of  appeals  that  are  not 
dismissed  from  6  percent  in  FY  1984  to  48  percent  in  FY  1988, 
then  to  49  percent  in  both  FY  1989  and  FY  1990,  and  finally  to  50 
percent  in  both  FY  1991  and  FY  1992.   A  greater  number  of 
settlements  means  fewer  hearings,  and  that  results  in  cost 
savings  to  the  Board  and  the  parties,  primarily  in  travel  and 
court  reporting  costs. 

With  respect  to  automation  of  functions,  all  Board  personnel  have 
personal  computers  with  advanced  word  processing  software.   This 
permits  administrative  judges  and  headquarters  attorneys,  for 
example,  to  draft  decisions  on  their  computers  and  cuts  down  on 
the  need  for  clerical  staff.   All  personal  computers  are 
connected  to  the  Board's  minicomputer,  giving  all  employees 
access  to  the  automated  Case  Management  System,  the  Assignment 
and  Correspondence  Tracking  System,  summaries  of  Board  decisions, 
and  electronic  mail.   Board  attorneys  also  have  access  to  WESTLAW 
for  on-line  legal  research,  saving  time  and  ensuring  that  current 
case  law  is  applied. 

In  addition  to  promoting  settlements  and  automation  of  functions, 
the  Board  has  achieved  savings  through: 

•  Entering  into  interagency  agreements  for  certain  services, 
such  as  payroll,  administrative  payments,  and  accounting 
services  from  the  National  Finance  Center;  and  drug  testing 
services  from  the  Department  of  Transportation; 
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•  Making  its  decisions  available  to  commercial  publishers, 
rather  than  publishing  decisions  at  its  own  expense; 

•  Purchasing,  rather  than  leasing,  equipment; 

•  Using  system  furniture,  thus  reducing  the  amount  of  space 
needed  per  employee; 

•  Grouping  hearings  at  fixed  hearing  sites  to  reduce  costs  of 
travel  and  court  reporting;  and 

•  Using  audio  tapes  of  hearings  rather  than  written  transcripts. 

As  noted  in  our  statement,  the  benefits  of  these  initiatives-- 
both  program  and  management--may  have  been  fully  realized,  with 
little  room  for  further  improvement. 

10.  How  have  the  administrative  judges  been  able  to  reduce  the 
pending  workload  down  to  580  cases,  with  a  three  percent  annual 
increase  in  workload  since  1987  and  with  decreasing  resources? 

The  pending  workload  of  the  administrative  judges  at  the  end  of 
FY  1992  was  almost  1,800  cases  (almost  1,600  initial  appeals  plus 
about  200  addendum  cases  and  stay  requests) .   At  Board 
headquarters,  there  were  about  580  petitions  for  review  pending 
at  the  end  of  FY  1992. 

The  continued  high  level  of  receipts  in  the  regional  offices 
resulted  in  some  increase  in  pending  workload  for  the 
administrative  judges  in  FY  1992,  and  the  average  time  to  process 
initial  appeals  increased  slightly,  from  74  days  to  79  days.   The 
administrative  judges  have  been  able  to  maintain  their 
productivity  in  the  face  of  increased  receipts  over  the  past  few 
years  because  of  Board  initiatives  to  increase  efficiency  and  the 
Board's  investment  in  training  for  its  judges,  including  training 
in  alternative  dispute  resolution  methods. 

The  average  caseload  per  administrative  judge  increased  from  123 
in  FY  1990  to  138  in  FY  1991  and  137  in  FY  1992.   Because  the 
judges  could  not  be  expected  to  carry  this  increased  workload 
indefinitely,  the  Board  in  FY  1992  reduced  FTE  allocations  to  the 
non-legal  offices  at  headquarters  and  transferred  these  FTE  to 
the  regional  offices  in  order  to  add  8  new  administrative  judge 
positions.   These  positions  were  filled  in  the  last  half  of  the 
fiscal  year,  and,  as  a  result,  the  Board  expects  that  the  average 
caseload  per  judge  will  return  to  a  more  manageable  level  in  FY 
1993. 

At  headquarters,  the  reduction  in  the  pending  appellate  caseload 
from  just  over  1,000  cases  at  the  beginning  of  FY  1991  to  about 


473 


580  petitions  for  review  pending  two  years  later  is  the  result 
primarily  of  the  commitment  of  the  current  Board  to  complete  old 
cases  and  to  reduce  the  number  of  pending  cases.   The  reduction 
in  FTE  allocations  to  the  non-legal  offices  at  headquarters  also 
permitted  the  creation  and  filling  of  additional  attorney 
positions  in  headquarters  legal  offices  during  that  time. 

Will  you  be  able  to  continue  to  do  more  with  less? 

As  noted  in  our  statement,  the  benefits  of  the  Board's 
initiatives  to  improve  productivity  may  have  been  fully  realized, 
with  little  room  for  further  improvement.   Also,  because  of  the 
recent  Executive  Order  calling  for  both  staff  reductions  and 
reductions  in  administrative  expenses  over  the  next  several 
years,  it  will  become  increasingly  difficult  to  keep  the  pending 
workload  at  the  current  level,  both  in  the  regional  offices  and 
at  headquarters,  in  spite  of  the  redirection  of  resources  to  the 
adjudicatory  function. 

11.  The  93  percent  of  Board  decisions  upheld  by  the  court  is 
impressive.   What  percentage  of  the  cases  heard  by  the  Board  are 
appealed  to  the  courts? 

Of  the  1,799  decisions  issued  by  the  Board  on  petitions  for 
review  in  FY  1992,  494 — or  27  percent — were  appealed  to  the 
courts. 


Thursday,  February  25,  1993. 

U.S.  OFFICE  OF  SPECIAL  COUNSEL 

WITNESSES 

KATHLEEN  DAY  KOCH,  SPECIAL  COUNSEL 

WILLIAM  E.  REUKAUF,  ASSOCIATE  SPECIAL  COUNSEL  FOR  PROSECU- 
TION 

ROBERT  D.  L'HEUREUX,  ASSOCIATE  SPECIAL  COUNSEL  FOR  INVESTIGA- 
TION 

Mr.  HoYER.  We  will  now  have  the  U.S.  Office  of  Special  Counsel. 
Ms.  Koch. 

Ms.  Koch.  Thank  you. 

Mr.  HoYER.  Ms.  Koch,  we  are  very  pleased  to  have  you  here  as 
Special  Counsel.  We  would  be  glad  to  have  you  introduce  your  col- 
leagues, and  we  will  include  your  entire  statement  for  the  record  at 
this  time,  and  you  may  proceed  to  highlight  it  as  you  deem  most 
appropriate. 

Ms.  Koch.  Mr.  Chairman,  I  am  pleased  to  be  here  today  to  testify 
in  support  of  the  Office  of  Special  Counsel. 

With  me  today  are  William  Reukauf,  Associate  Special  Counsel 
for  Prosecution,  and  Robert  L'Heureux,  Associate  Special  Counsel 
for  Investigation. 

Mr.  Chairman,  although  this  is  my  second  appearance  before  this 
subcommittee  as  the  Special  Counsel,  it  is  my  first  appearance 
since  you  became  the  Chairman.  And  knowing  of  your  long-term 
concern  for  the  rights  of  public  employees,  I  look  forward  to  work- 
ing with  you  and  other  members  of  the  subcommittee  and  the  staff. 

I  would  like  at  this  time  to  take  a  brief  moment  to  thank  the 
staff  already  for  their  assistance  and  very  responsive  communica- 
tion in  the  scheduling  and  rescheduling  of  this  particular  meeting. 
In  the  interest  of  time,  as  you  mentioned,  I  will  submit  my  pre- 
pared statement  for  the  record.  I  will  summarize  it  at  this  time, 
and  I  will  even  attempt  to  summarize  the  boilerplate  disclaimer 
that  we  all  are  supposed  to  present  you  with. 

We,  as  you  know,  do  not  have  the  administration's  position  on  a 
budget,  and  we  do  not  have  specific  funding  figures  or  activities.  As 
soon  as  the  President's  1994  budget  is  released,  I  would  be  pleased 
to  provide  you  with  our  views. 

INCREASE  IN  ALLEGATIONS  RECEIVED 

Since  the  enactment  of  the  Whistleblower  Protection  Act  in  1989, 
the  Office  of  Special  Counsel  has  experienced  a  dramatic  increase 
in  the  number  of  new  complaints  we  have  received.  In  fiscal  year 
1990  we  received  31  percent  more  complaints  than  we  received  in 
fiscal  year  1989.  That  number  increased  again  in  1992  with  an  18 
percent  increase. 
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And  our  first  quarter  experience  in  this  particular  fiscal  year  in- 
dicates that  we  will  be  receiving  approximately  2,100  new  com- 
plaints in  this  year.  This  number  would  be  a  69  percent  increase 
over  the  number  received  in  our  first  year  of  operation  under  the 
Whistleblower  Protection  Act  in  1989. 

I  also  would  like  to  point  out  that  people  count  and  not  numbers, 
and  that  is  the  business  we  are  in  is  people.  And  we  can  number 
crunch  all  we  want,  but  we  are  in  the  business  of  protecting  indi- 
viduals who  have,  in  the  whistle  blower  area,  been  retaliated 
against  for  bringing  forth  information  about  fraud,  waste  and 
abuse  in  the  government. 

The  total  number  of  new  complaints  we  receive  in  a  year,  going 
back  to  a  little  bit  of  number  crunching,  is  not  a  reliable  indicator 
of  our  work  load  because  each  matter  that  we  receive  often  con- 
tains multiple  allegations,  so  you  will  have  more  than  one  prohibit- 
ed personnel  practice  alleged  within  one  case.  We  are  required  by 
the  statute  to  investigate  each  allegation,  not  just  lump  it  together. 

And  so,  if  someone  alleges  sexual  harassment  and  whistleblower 
retaliation,  we  must  look  into  each  one  of  those  things.  If  warrant- 
ed by  the  evidence,  corrective  action  and /or  disciplinary  action  pro- 
ceedings are  initiated.  We  received  3,170  allegations  in  fiscal  year 
1992  and  see  that  this  year  the  potential  will  be  something  like 
3,400. 

IMPROVEMENTS  IN  OSC  PERFORMANCE 

Consistent  funding  and  stable  staffing  over  the  last  two  years,  to- 
gether with  innovations  in  methods  for  reviewing  and  investigating 
new  complaints,  has  allowed  this  office  to  become  more  productive 
and  timely.  We  continue  to  focus  on  the  goal  of  being  as  responsive 
and  efficient  as  possible  in  safeguarding  the  merit  system  and  pro- 
tecting the  rights  of  Federal  employees.  Our  success  in  attaining 
this  goal  depends  in  very  large  measure  on  continued  stable  fund- 
ing and  staff. 

I  have  been  the  Special  Counsel  for  just  over  a  year.  In  that  time 
I  have  come  to  appreciate  the  importance  and,  quite  often,  the  dif- 
ficulties of  this  job.  As  I  am  sure  you  know,  in  this  office  approxi- 
mately one  hundred  people  must  respond  to  the  requests  of  a  work 
force  of  over  3  million  people.  This  office's  main  objective  is  to 
right  wrongs  and  to  help  Federal  employees  who  have  unjustly 
been  reprised  against. 

In  my  brief  tenure,  I  have  observed  and  worked  with  the  conimit- 
ted  staff  of  career  civil  servants  dedicated  to  those  high  principles. 
In  this  appropriations  process,  I  speak  for  them  when  I  report  on 
our  past  and  future  work. 

As  an  aside,  when  I  look  at  what  we  do,  I  look  at  the  cost  of  what 
we  do.  When  we  talk  about  3  million  people,  it  costs  about  $8  mil- 
lion for  us  to  do  that.  That  is  a  little  bit  less  than  $3  a  person  in 
terms  of  a  protective  function  that  we  are  able  to  provide. 

This  concludes  my  statement.  My  associates  and  I  would  be 
pleased  to  answer  any  questions  you  or  other  members  of  the  sub- 
committee have  or  to  submit  anjrthing  for  the  record. 

Mr.  HoYER.  All  right,  thank  you  very  much. 

[The  information  follows:] 
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ROBERT  D.  L'HEUREUX 

Associate  Special  Counsel  for  Investigation 
U.S.  Office  of  Special  Counsel 


Robert  D.  L'Heureux  has  been  with  the  Office  of  Special  Counsel  since  December, 
1982  in  various  capacities  in  the  Investigation  Division. 

He  came  to  OSC  from  the  Office  of  Inspector  General,  Small  Business 
Administration  where  he  was  an  assistant  to  the  Inspector  General  starting  in  June,  1979. 
Before  that  time,  Mr.  L'Heureux  was  a  Special  Agent  with  the  Naval  Investigative  Service 
from  1973  to  1979.  He  was  a  Captain  in  the  United  States  Marines  where  he  served  from 
1964  until  1973,  including  service  in  Vietnam. 

Mr.  L'Heureux  is  a  graduate  of  the  Georgetown  University  Law  Center  in 
Washington,  D.C.  and  St.  Joseph's  College  in  Rensselaer,  Indiana.  He  is  a  member  of  the 
Bar  of  the  District  of  Columbia. 
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WnUAM  E.  REUKAUF 

Associate  Special  Counsel  for  Prosecution 
U.S.  Office  of  Special  Counsel 


William  E.  Reukauf  was  appointed  Associate  Special  Counsel  for  Prosecution  on 
March  18,  1985.  He  had  served  as  Deputy  Associate  Special  Counsel  prior  to  this 
appointment.  Prior  to  joining  the  Office  of  Special  Counsel,  Mr.  Reukauf  had  been  in 
private  law  practice  in  Washington,  D.C.  from  1976-1983. 

He  began  his  government  service  in  1969  as  a  law  clerk  in  the  Office  of  the  United 
States  Attorney  for  the  District  of  Columbia.  He  was  appointed  Assistant  United  States 
Attorney  in  1970,  and  served  in  that  capacity  until  1973.  From  1973-1976  he  served  on  the 
staff  of  the  General  Counsel  of  the  United  States  Environmental  Protection  Agency. 

Mr.  Reukauf  graduated  from  Hamilton  College  in  1966  with  a  BA.  degree  and 
received  his  J.D.  from  the  Georgetown  University  Law  Center  in  1969.  He  is  a  member 
of  the  District  of  Columbia  Bar. 
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U.S.  OFFICE  OF  SPECIAL  COUNSEL 

Current  Services  Budget  -  FY  1993 

(in  thousands  of  dollars) 


EST 

OBJECT  CLASSIFICATION 

FY  1993 

11.1 

Personnel  compensation 

5,636 

12.1 

Civilian  personnel  benefits 

940 

21.0 

Travel  and  transportation  of  persons 

299 

22.0 

Transportation  of  things 

10 

23.1 

Rental  payments  to  GSA 

481 

23.3 

Communications,  utilities,  and 

miscellaneous  charges 

232 

24.0 

Printing  and  reproduction 

32 

25.0 

Other  services 

225 

26.0 

Supplies  and  materials 

72 

31.0 

Equipment 

35 

99.9 

TOTAL 

7,962 
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STATEMENT  OF 

KATHLEEN  DAY  KOCH 

SPECIAL  COUNSEL 

U.S.  OFFICE  OF  SPECIAL  COUNSEL 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

FEBRUARY  24,  1993 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  before  the  subcommittee.  In  testifying  today,  I 
want  to  emphasize  at  the  outset  that  the  Administration  is  currently  formulating  the 
President's  Fiscal  Year  (FY)  1994  Budget.  I  cannot,  therefore,  provide  you  with  the 
Administration's  position  on  funding  for  specific  programs  or  activities.  As  soon  as  the 
President's  1994  Budget  is  released,  I  would  be  pleased  to  provide  you  with  our  views. 
Along  with  every  other  agency  in  government,  we  know  we  must  work  today  and  in  the 
future  to  achieve  the  maximum  return  out  of  every  dollar  spent  on  our  mission.  With  me 
today  are  Mr.  William  E.  Reukauf,  Associate  Special  Counsel  for  Prosecution  and  Mr. 
Robert  D.  L'Heureux,  Associate  Special  Counsel  for  Investigation. 


The  Office  of  Special  Counsel  became  an  independent  agency  on  July  9,  1989,  the  effective 
date  of  the  Whistleblower  Protection  Act  of  1989  passed  by  Congress  in  March  of  that  year. 
Prior  to  that,  the  Office  of  the  Special  Counsel  had  operated  as  an  autonomous  investigative 
and  prosecutive  arm  of  the  Merit  Systems  Protection  Board  since  January  1 ,  1979,  following 
Reorganization  Plan  Number  2  of  1978,  and  the  Civil  Service  Reform  Act  of  1978. 

The  independence  for  OSC  legislated  by  the  Whistleblower  Protection  Act  further  enhanced 
the  ability  of  OSC  to  enforce  the  expanded  protection  that  the  Act  provides  federal 
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employees  who  disclose  wrongdoing  in  the  government.  The  Office  of  Special  Counsel  now 
has  the  clear  responsibility  under  the  Civil  Service  Reform  Act,  as  amended,  for: 

•  the  investigation  of  allegations  of  prohibited  personnel  practices,  especially 
reprisal  for  whistleblowing,  prohibited  by  civil  service  law,  rule  or  regulation, 
and  the  initiation  of  corrective  and  disciplinary  actions  when  such  remedial 
actions  are  warranted; 

•  the  interpretation  and  enforcement  of  the  Hatch  Act  provisions  on  political 
activity;  and. 
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the  provision  of  a  secure  channel  through  which  federal  employees  can  make 
disclosures  of  information  evidencing  violations  of  law,  rule  or  regulation, 
gross  waste  of  funds,  gross  mismanagement,  abuse  of  authority,  or  substantial 
and  specific  dangers  to  public  health  or  safety,  without  fear  of  retaliation  and 
without  disclosure  of  an  employee's  identity  (except  with  the  employee's 
consent). 

We  take  our  responsibility  very  seriously.  Our  commitment  to  that  responsibility  is  at  least 
in  part  responsible  for  the  increase  in  the  workload  of  the  Office  since  enactment  of  the 
WPA  in  1989. 

The  total  number  of  complaints  received  in  any  year  is  not  the  exclusive  barometer  of  our 
workload  because  a  single  complaint  quite  frequently  has  multiple  allegations  of  wrong 
doing.  For  example,  we  received  1,239  complaints  in  FY  1989  which  contained  1,891 
allegations,  1,623  new  complaints  in  FY  1990  which  contained  2,588  allegations,  1,600 
complaints  in  FY  1991  containing  2,441  allegations  and,  1,891  complaints  in  FY  1992 
containing  3, 170  separate  allegations.  Based  on  the  706  complaints  we  have  received  through 
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January,  1993  of  FY  1993,  we  estimate  that  we  will  receive  approximately  2,100  new 
complaints  by  the  year's  end.  If  the  number  of  allegations  we  have  received  in  complaints 
thus  far  in  FY  1993  continue  at  a  similar  rate  through  the  end  of  the  year,  we  expect  to 
receive  approximately  3,400  allegations  this  Fiscal  Year.  This  would  be  a  69  percent 
increase  over  the  number  of  complaints  received  in  FY  1989  and  a  79  percent  increase  over 
the  number  of  allegations  received  in  that  year.  The  continued  increase  in  complaints  and 
allegations  demands  careful  allocation  and  management  of  our  resources.  This  is  particularly 
true  since  OSC  is  required  by  statute  to  investigate  every  allegation  to  the  extent  necessary 
to  determine  if  reasonable  grounds  exist  to  believe  a  violation  of  law  has  occurred.  If 
appropriate  and  warranted  by  the  evidence,  corrective  and/or  disciplinary  action  proceedings 
are   initiated. 

Consistent  funding  and  a  stable  level  of  staffing,  coupled  with  refinements  in  the  processing 
of  complaints  over  the  past  two  years,  have  enabled  us  to  meet  the  challenges  of  increased 
workload  successfully.  OSC  achieves  its  goal  of  ensuring  the  integrity  of  the  merit  system 
by  maintaining  responsive  and  efficient  operations  which  protect  federal  employees  and 
applicants  for  employment.  Continued  review  and  evaluation  of  complaint  processing 
procedures  are  an  important  aspect  of  OSC's  future  to  increase  productivity  in  light  of 
increasing  caseloads. 

One  example  of  OSC's  increased  effectiveness  is  the  dramatic  increase  in  the  number  of 
corrective  actions  obtained  over  each  of  the  last  three  years  (a  100%  increase  between  FY 
90  and  FY  92).  In  FY  1990  we  obtained  51  correcUve  actions,  80  in  FY  91  and  102  in  FY 
1992.  Preliminary  indicators  show  the  increase  continuing  this  year.  The  majority  of  these 
corrective  actions  have  come  in  cases  where  employees  had  been  victimized  for  making 
whistleblower  type  disclosures  within  their  agencies.  Where  evidence  of  wrongdoing  is 
uncovered,  our  success  in  obtaining  relief  for  federal  employees  results  from  our  policy  of 
vigorously  seeking  a  negotiated  corrective  action  before  litigation  or  the  institution  of  other 
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formal  action  by  OSC.  Negotiated  corrective  actions  have  benefitted  both  the  victims  of 
prohibited  personnel  actions  and  the  government,  while  saving  money  for  the  taxpaying 
public  by  avoiding  protracted  and  costly  litigation.  Our  success  in  negotiating  corrective 
actions  permits  us  to  focus  resources  that  would  otherwise  be  used  for  litigation  in  other 
productive  areas  such  as  increasing  the  awareness  of  federal  managers  and  employees  about 
their  responsibilities,  rights  and  protections. 

While  it  is  true  that  we  attempt  to  negotiate  corrective  actions  in  the  majority  of  cases  where 
it  is  determined  that  a  prohibited  personnel  action  has  occurred,  we  are  neither  shy  about 
nor  reluctant  to  institute  litigation  in  those  cases  where  settlement  cannot  be  reached  or  more 
importantly,  the  offense  is  so  egregious  as  to  warrant  prosecution.  In  those  cases  OSC 
initiates  litigation  before  an  administrative  law  judge  of  the  Merit  Systems  Protection  Board 
(MSPB)  requesting  the  MSPB  to  order  corrective  and/or  disciplinary  action. 

The  Office  of  Special  Counsel  also  has  the  statutory  responsibility  to  enforce  the  Hatch  Act. 
This  includes  investigating  and  prosecuting  alleged  violations  of  the  Act  before  the  MSPB 
as  well  as  issuing  advisory  opinions  to  state,  local  and  federal  employees  on  Hatch  Act 
questions.  In  FY  1992  OSC  received  156  allegations  of  violations  of  the  Act,  conducted  55 
field  investigations  and  filed  13  cases  with  MSPB  seeking  disciplinary  action.  In  addition, 
we  issued  312  written  advisory  opinions,  responded  orally  to  almost  1100  telephoned 
requests  for  opinions,  as  well  as  responding  to  an  additional  630  telephoned  requests  for 
general  information. 

As  alluded  to  earlier  in  my  statement,  the  OSC  has  a  very  active  program  to  educate  federal 
employees  and  managers  about  prohibited  personnel  practices,  and  other  matters  within  the 
jurisdiction  of  this  agency.  Apart  from  the  goal  of  ensuring  that  federal  employees  are  fully 
aware  of  their  rights  and  responsibilities,  this  educational  effort  is  also  intended  to  reduce 
the  incidence  of  prohibited  personnel  practices,   and  other  violations,  through  greater 
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awareness  of  the  law.  During  the  last  year  I  and  other  members  of  the  senior  staff 
participated  in  over  50  programs  and  conferences  throughout  the  United  States  and  overseas. 
The  programs  and  conferences  were  sponsored  by  organizations  such  as  the  Office  of 
Personnel  Management,  federal  employee  unions,  the  Merit  Systems  Protection  Board  and 
other  groups  having  an  interest  in  federal  personnel  and  fraud  matters. 

Briefly  summarized,  OSC's  responsibilities  are  to  investigate  prohibited  personnel  practices 
and  prosecute  those  persons  believed  to  be  in  violation  of  the  statute,  interpret  and  enforce 
the  Hatch  Act  provisions  concerning  political  activity,  and  provide  a  channel  through  which 
federal  employees  may  report  wrong  doing  in  their  government  without  fear  of  reprisal. 
This  latter  responsibility  authorizes  the  Special  Counsel  to  review  the  disclosure  and,  when 
warranted,  to  require  the  concerned  agency  to  investigate  and  report  the  results  of  the 
investigation  to  OSC.  After  OSC  receives  the  report,  the  disclosing  employee  is  given  an 
opportunity  to  comment  on  it.  The  Special  Counsel  reviews  the  final  package  for 
responsiveness  and  statutory  compliance.  If  the  report  satisfies  those  requirements,  it  is 
transmitted  by  the  Special  Counsel  to  the  President  and  the  Congress.  During  this  entire 
process,  OSC  keeps  the  individual's  identity  Confidential  if  requested  to  do  so  by  the 
employee.  In  that  function,  and  in  all  of  our  work,  we  are  concerned  with  our  overall 
statutory  obligation  to  protect  employees,  former  employees  and  applicants  for  employment, 
and  whistleblowers  in  particular,  from  prohibited  personnel  practices. 

We  predict  that  FY  1994  will  bring  a  workload  larger  than  we  have  experienced  in  past 
years.  We  will  continue  to  dedicate  our  resources  and  efforts  to  acting  timely  and 
responsively  on  all  matters  and  to  effectively  managing  our  pending  workload.  As  I 
remarked  earlier,  it  has  only  been  with  consistent  funding  and  stable  staffing  that  OSC  has 
been  able  to  keep  pace  with  the  increasing  workload.  We  look  forward  to  the  future  to 
develop  a  plan  for  continued  improvement  in  the  delivery  of  services  to  protect  employees 
and  the  valuable  merit  system  upon  which  federal  employment  is  based. 
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This  concludes  my  formal  statement.  Mr.  Chairman,  my  associates  and  I  would  be  pleased 
to  answer  any  questions  that  you  or  other  members  of  the  Subcommittee  may  have  at  this 
time. 
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Mr.  HoYER.  You  indicate  that  there  are  100  people  on  board. 

Ms.  Koch.  We  have  98  people. 

Mr.  HoYER.  What  is  your  authorized  FTE? 

STAFFING  LEVELS 

Ms.  Koch.  Our  authorized  FTEs  are  101.  That  does  lead  us  to — 
by  being  over  100,  we  have  been  informed  that  we  are  to  take  the 
cut.  We — as  I  said,  we  do  not  have  the  final  budget  returned  to  us 
in  terms  of  what  that  is  going  to  look  like,  but  we  anticipate  that 
will  happen  to  us. 

The  98  that  we  are  working  with  is — we  are  looking  to  hire  the 
other  individuals,  and  I  have — at  my  office,  I  generally  have  on  my 
desk  requests  from  division  heads  asking  for  more  people  than  we 
have  FTEs.  We  have  been  very  successful  in  expanding  our  staff  by 
using  special  programs  like  stay  in  school  programs.  We  have  been 
able  to  hire  on  a  part-time  basis  individuals  from  the  University  of 
the  District  of  Columbia  and  University  of  Maryland  quite  fre- 
quently. 

I  have  an  excellent  personnel  director  who  seems  to  have  what 
every  manager  needs,  radar.  She  can  find  just  wonderful  people  to 
do  many  of  our  tasks,  and  that  expands  our  capability  to  get  our 
work  done. 

Mr.  HoYER.  How  do  you  perceive  that — your  understanding  of 
the  application  of  the  4  percent  cut,  would  that  be  a  reduction  of 
four  over  the  next  four  years  or  one  year? 

Ms.  Koch.  In  time,  yes.  That  is  the  way  I  understand  it. 

Mr.  HoYER.  We  correct  then  that  at  the  end  of  four  years  you 
would  be  down  to  97? 

Ms.  Koch.  That  is  my  understanding  of  what  we  will  be  receiv- 
ing. 

Mr.  HoYER.  In  your  statement  you  said  OSC  is  required  by  stat- 
ute to  investigate  every  allegation  to  the  extent  necessary  to  deter- 
mine if  reasonable  grounds  exist  to  believe  a  violation  of  law  has 
occurred.  How  detailed  is  the  initial  investigation?  How  long  does 
this  investigation  normally  take? 

Ms.  Koch.  Let  me  defer  to — either  one  of  these  individuals  can 
give  you  a  little  more  detail. 

LENGTH  OF  INITIAL  INVESTIGATIONS 

Mr.  Reukauf.  I  believe  we  are  at  the  situation  now  where  the 
average  age  for  this  initial  investigation  is  under  45  days.  It  entails 
in  each  case  a  conversation  with  the  complainant,  usually  on  the 
telephone,  and  written  submissions  from  the  complainant,  often- 
times requests  to  the  agency  for  particular  documents  relating  to 
the  personnel  actions  that  are  under  challenge.  We  can  usually  in 
about  a  month  figure  out  whether  it  needs  to  be  fully  investigated  or 
if  we  have  jurisdiction  or  whether  it  clearly  is  lacking  in  merit. 

ASSISTING  WHISTLEBLOWERS 

Ms.  Koch.  The  initial  phase  often  will  go  through  a  process,  and 
we  will  discover  that  although  someone  may  have  a  problem  in  the 
workplace — and  we  frequently  get  troubled  people  who  come — that 
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is  why  they  are  there.  They  are  troubled.  And  we  have  a  staff  of 
people  that  are  trained  to  be  very  patient  with  the  people  who 
come  to  us.  We  work  toward  discovering  whether  we  have  jurisdic- 
tion because,  although  they  may  be  troubled,  we  may  not  have  ju- 
risdiction. 

And  my  goal  is  that  this  person  shouldn't  feel  worse  because 
they  came  to  us,  even  if  we  can't  help  them.  So  I  am  very  proud  of 
the  people  when  I  walk  through  that  part  of  the  office  sometimes, 
listening  to  them  working  with  these  individuals. 

And  when  I  mention  in  my  statement  about  these  caring  people 
that  work  on  my  staff,  it  is  very  true.  And  I  have  been  in  govern- 
ment now  15  years  and  I  have  been — as  Mr.  Levinson  mentioned 
all  those  different  agencies — I  have  worked  in  three  of  those  four 
or  five  agencies,  so  I  am  very  familiar  with  the  frustrations  that 
Federal  civilians  run  into  when  they  can't  figure  out  where  to  go  to 
get  help.  So  I  am  very  concerned  that  my  staff  not  add  to  that 
problem. 

Mr.  HoYER.  I  agree  with  that,  and  that  is  a  good  observation.  The 
obverse  of  that  is  that  Federal  managers  are  incredibly  frustrated 
with  the  inability  to  remove  nonperforming  employees.  Both  prob- 
lems are  important.  I  am  absolutely  committed  to  having  Federal 
employees  receive  a  fair  hearing  on  their  complaint,  it  is  also  going 
to  be  essential  that  we  have  a  Federal  system  that  allows  managers 
to  remove  nonperforming  employees  in  a  manner  other  than  de- 
structive one. 

The  previous  speaker  obviously  talked  about  these  four  or  five 
different  agencies.  Both  from  the  manager's  standpoint,  as  well  as 
the  employees'  and  those  who  work  within  those  agencies.  There 
must  be  a  great  deal  of  confusion.  Would  that  be  a  fair  observa- 
tion? 

INFORMING  FEDERAL  EMPLOYEES  OF  THEIR  RIGHTS 

Ms.  Koch.  I  think  the  word  frustration  may  be  more  fitting.  I  do 
outreach  quite  a  bit  to  try  to  overcome  what  the — as  Mr.  Levinson 
mentioned — this  perception  that  people  don't  know  what  a  PPP  is, 
what  fraud,  waste  and  abuse  is,  where  to  go  to  get  help.  It  has  been 
traditional  for  agencies  not  to  teach  their  employees  that  there  is 
this  particular  avenue  that  they  have  because  that  might  cause 
more  problems  in  terms  of  managing  staff. 

When  I  get  out  there  and  try  to  explain  this  mechanism,  I  fre- 
quently get  comments  from  managers  that  they  are  frustrated  by 
the  employee  having  so  many  avenues  and  them  having  to  try  to 
remember  all  of  these  things.  That  is  a  bit  true  in  terms  of  manag- 
ing staff. 

On  the  other  hand,  I  try  to  remind  them  that  the  Federal  work 
force  is  an  example  of  how  people  ought  to  be  treated,  and  there 
are  sometimes  costs  that,  just  as  we  have  in  the  Office  of  Govern- 
ment Ethics,  which  is  a  cost  of  doing  business.  It  is  important 
sometimes  to — although  we  try  to  minimize  that  cost,  it  is  impor- 
tant to  at  least  have  that  little  cost,  and  it  is  a  tiny  little  cost,  to 
remind  people  of  rights  and  responsibilities  and  that  it  is  perhaps  a 
cost  of  doing  business  in  government  that  we  have  chosen  to 
expend  because  it  is  important  that  people  be  treated  properly. 
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There  is  very  little  protection  for  a  whistleblower  in  the  private 
sector,  and  that  is  something  we  have  determined  that  should  exist 
in  the  public  sector,  that  the  separation  between  policy  makers  and 
workers  has  become  so  great  in  our  government  that  we  need  per- 
haps some  mechanism  where  people  can  come  forward,  where  the 
policy  maker,  if  the  person  down  here  makes  a  little  bit  of  noise, 
finally  will  hear  them. 

Mr.  HoYER.  Which  is,  of  course,  the  whole  objective  of  the  statute 
and  your  being  here.  You  are  right. 

Of  the  1,600  complaints  received  and  investigated  in  1991,  how 
many  did  you  determine  were  meritorious? 

Ms.  Koch.  Let's  see. 

Mr.  Reukauf.  This  is  fiscal  year  1992. 

Mr.  HoYER.  1991. 

CORRECTIVE  ACTIONS  IN  FISCAL  YEAR  1991 

Ms.  Koch.  We  had — ^that  is  not  the  determination  of  meritorious, 
but  we  were  able  to  obtain  corrective  action,  which  means  we  actu- 
ally got  relief,  in  72  of  those  cases.  That  does  not  mean  that  there 
weren't  other — that  they  weren't  investigated,  but  72  we  were 
able 

Mr.  HoYER.  Were  resolved  in  favor  of  the  employee  with  action 
being  taken? 

Ms.  Koch.  With  action  being  taken. 

Mr.  HoYER.  We  will  be  in  contact  with  you  again  through  the 
staff.  I  don't  think  a  hearing  will  be  necessary  as  it  relates  to  the 
budget.  When  we  receive  your  budget  we  will  be  in  contact  with 
you.  Any  observations  you  have  with  respect  to  the  budget,  we 
would  be  glad  to  receive  from  you. 

Ms.  Koch.  Thank  you  very  much.  I  appreciate  this  opportunity. 

Mr.  HoYER.  Hearing  is  adjourned. 

[Questions  for  the  record  follow:] 


489 

QUESTIONS  FROM  CONGRESSMAN  HOYER 
OFFICE  OF  SPECIAL  COUNSEL  (OSC) 

1 .  IN  YOUR  STATEMENT  YOU  SAID  THAT  OSC  IS  REQUIRED  BY  STATUTE  TO  INVESTIGATE  EVERY 
ALLEGATION  TO  THE  EXTENT  NECESSARY  TO  DETERMINE  IF  REASONABLE  GROUNDS  EXIST  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED.  HOW  DETAILED  IS  THE  INITIAL  INVESTIGATION 
AND  HOW  LONG  DOES  THIS  INVESTIGATION  NORMALLY  TAKE? 

ANSWER:  The  initial  investigation  of  complaints  received  in  OSC  is 
conducted  in  our  Complaints  Examining  Unit.  This  investigation 
includes,  at  a  minimum,  a  comprehensive  review  of  all  documents 
submitted  to  determine  if  any  violation  within  our  jurisdiction  is 
apparent.  Additionally  we  discuss  the  matter  in  detail  with  the 
complainant  to  be  sure  that  we  understand  the  complaint  and  to 
ascertain  if  any  other  information  (not  contained  in  the  written 
materials)  might  support  a  violation  within  our  jurisdiction.  In 
the  majority  of  complaints  we  also  contact  the  agency  personnel 
office.  In  many  instances  we  also  contact  other  persons  who  may 
have  witnessed  pertinent  events.  This  initial  investigation  is 
normally  completed  within  3  0  to  60  days. 

2.  OF  THE  1,600  COMPLAINTS  RECEIVED  AND  INVESTIGATED  IN  1991,  HOW  MANY  DID  YOU 
DETERMINE  WERE  MERITORIOUS? 

ANSWER;  During  FY  91  OSC  completed  204  on-site  investigations 
(including  investigations  into  matters  received  during  FY  91  and 
carried  over  from  FY  90) ,  obtained  74  corrective  actions,  filed  5 
disciplinary  action  complaints  with  MSPB,  obtained  6  stays  of 
personnel  actions  from  MSPB  and  an  additional  10  from  the  agencies 
involved,  and  intervened  on  behalf  of  one  whistleblower  in  his 
appeal  to  the  MSPB. 

Further,  although  your  question  only  asked  about  FY  91 
matters,  at  this  time  we  have  compiled  FY  92  numbers  as  well.  In 
FY  92  OSC  received  over  1800  complaints,  referred  270  complaints  to 
the  Investigation  Division  for  further  on-site  investigation  and  an 
additional  62  complaints  were  referred  to  the  Disclosure  Unit. 
During  FY  92  the  OSC  completed  234  field  investigations  (including 
investigations  carried  over  from  FY  91) ,  obtained  104  corrective 
actions,  initiated  corrective  action  in  8  additional  matters 
pending  at  the  end  of  the  fiscal  year,  filed  13  disciplinary  action 
complaints  with  the  MSPB,  secured  one  stay  of  personnel  action,  and 
three  extensions  of  that  stay,  from  the  MSPB  and  obtained  11  stays 
through  direct  requests  to  the  agencies. 

3.  WHAT  ALTERNATIVES  DO  FEDERAL  EMPLOYEES  AND  AGENCIES  HAVE  ONCE  OSC  DETERMINES 
THAT  A  VIOLATION  OF  LAW  HAS  OCCURRED? 
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Answer:  Under  law,  if  OSC  determines  that  there  has  been  a 
prohibited  personnel  practice  which  warrants  corrective  action,  it 
must  notify  the  agency  and  give  the  agency  an  opportunity  to  take 
corrective  action.  If  the  agency  fails  to  take  appropriate  action, 
OSC  has  the  option  of  referring  the  matter  to  the  Merit  Systems 
Protection  Board  (MSPB)  which  has  the  authority  to  adjudicate  the 
matter  and  to  order  the  agency  to  take  corrective  action. 

Likewise,  a  federal  employee  who  has  been  charged  with 
committing  a  prohibited  personnel  practice  may  either  negotiate  a 
settlement  of  the  matter  with  OSC  or,  alternatively,  OSC  can  file 
a  complaint  against  the  employee  and  litigate  the  charge  in 
proceedings  before  MSPB.  The  employee  has  a  right  to  appeal  an 
adverse  decision  to  the  Federal  Circuit  Court  of  Appeals. 

4.  WHAT  EDUCATIONAL  INFORMATION  DOES  OSC  PROVIDE  TO  INCREASE  THE  AWARENESS  OF 
FEDERAL  MANAGERS  AND  EMPLOYEES  ABOUT  THEIR  RESPONSIBILITIES,  RIGHTS,  AND 
PROTECTIONS? 

Answer ;  OSC  conducts  an  extensive  outreach  effort  to  educate 
federal  employees  about  prohibited  personnel  practices,  the  Hatch 
Act,  and  other  matters  under  the  jurisdiction  of  the  office.  We 
also  make  presentations  to  state  and  local  government  employees 
concerning  provisions  of  the  Hatch  Act.  Attorneys  from  OSC  speak 
at  numerous  conferences  and  other  gatherings  sponsored  by  federal, 
state  and  local  organizations  having  an  interest  in  protecting  and 
understanding  the  rights  of  employees.  In  addition,  this 
educational  effort  also  is  intended  to  discourage  prohibited 
personnel  practices  and  other  violations  by  giving  employees, 
supervisors,  managers  and  others  in  the  public  workplace  a  greater 
awareness  of  the  law. 

We  have  also  published  a  number  of  booklets  that  address  subjects 
such  as  the  role  of  the  Special  Counsel,  prohibited  personnel 
practices,  and  provisions  of  the  Hatch  Act  applicable  to  federal, 
state  and  local  government  employees.  These  booklets  have  been 
widely  distributed  and  are  made  available  to  agencies  through  the 
Government  Printing  Office. 

5.  WHEN  AN  EMPLOYEE  INSTITUTES  A  CASE  AS  A  WHISTLE-BLOWER,  WHAT  SUPPORT  DOES  OSC 
PROVIDE  THE  EMPLOYEE  IF  HE  OR  SHE  CONTINUES  TO  ENCOUNTER  RETALIATION  FROM  HIS  OR 
HER  EMPLOYER? 

Answer:  It  is  a  prohibited  personnel  practice  to  take  a  personnel 
action  against  a  federal  employee  because  of  whistleblowing.  If 
OSC  determines  that  a  personnel  action  has  been  taken,  proposed  or 
threatened  because  of  whistleblowing,  then  OSC  can  support  the 
whistleblower  by  petitioning  the  MSPB  for  a  stay  of  that  action  and 
the  Board  has  the  authority  to  order  the  agency  to  stay  the  action. 
OSC  can  also  notify  the  head  of  the  agency  concerning  the 
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retaliation  and  seek  to  have  the  agency  head  take  corrective 
action.  As  mentioned  in  answer  to  question  3,  if  the  agency 
refuses  to  take  corrective  action,  then  the  matter  may  be  referred 
to  MSPB  which  can  order  such  action.  It  is  also  a  prohibited 
personnel  practice  to  take  a  personnel  action  against  an  employee 
for  filing  a  complaint  with  OSC,  or  for  exercising  any  other  lawful 
appeal,  complaint  or  grievance.  The  same  remedies,  i.e.,  stays, 
and  corrective  action,  can  be  obtained  on  behalf  of  an  employee  who 
suffers  retaliation  for  filing  a  complaint  of  whistleblower 
reprisal  as  for  the  original  reprisal. 

6.  IN  YOUR  STATEMENT  YOU  PREDICT  THAT  IN  FISCAL  YEAR  1994  A  LARGER  WORKLOAD  IS 
EXPECTED.  TO  WHAT  DOES  OSC  ATTRIBUTE  THAT  INCREASE? 

Answer:  We  have  no  verifiable  data  to  prove  specific  cause  and 
effect  relationships  and  therefore  must  attribute  increases  based 
on  "educated  speculation."  Each  year  we,  and  many  agencies, 
increase  outreach  and  educational  programs  explaining  to  federal 
employees  their  rights  and  responsibilities  under  our  statute. 
Increased  awareness  and  the  knowledge  that  OSC  is  actively 
enforcing  the  law  can  only  be  expected  to  cause  more  employees  to 
seek  OSC's  assistance.  Additionally,  we  have  noted  an  increase  in 
the  niunber  of  complaints  received  from  civilian  employees  adversely 
affected  by  the  downsizing  of  the  military,  a  trend  expected  to 
continue  into  Fiscal  Year  1994.  We  also  expect  the  downsizing  and 
reorganization  of  some  civilian  federal  agencies,  if  these  actions 
proceed  as  announced,  will  also  contribute  to  an  increase  in  the 
number  of  complaints  we  receive  in  FY  1994. 


FY  88 

FY  89 

FY  90 

FY  91 

FY  92 

FY  93 

(to  date) 
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Questions    for   the   Office   of   Special   Counsel 
Hon.  Frank  R.  Wolf 
Subcommittee  on  Treasury,  Postal  Service  and  General  Government 
February  25,  1993 


1)   Number  and  Administration  of  Cases  Since  1 988 

A)  How  many  alleged  Hatch  Act  violations  have  been  brought  to  the  Special  Counsel's  attention  since 
1988? 

ANSWER;    The  Office  of  Special  Counsel  (OSC)  has  received  Hatch 
Act  matters  alleging  violations  as  follows: 

FEDERAL  STATE/LOCAL 

40  41 

63  39 

55  97 

43  48 

57  80 

36  27 

B)  Of  the  alleged  violations  reported  to  the  Office  of  Special  Counsel  since  1 988,  how  many  were 
determined  to  be  actual  violations  of  the  act? 

In  the  following  Hatch  Act  matters  OSC  found  violations: 

FEDERAL  STATE /LOCAL 

17  33 

11  14 
15  24 

12  16 
26  46 

4  4 

C)  In  how  many  of  the  actual  violations  which  occurred  since  1 988,  how  many  required  some  sort 
of  disciplinary  action? 

ANSWER:    In  the   following  number  of  matters  OSC   instituted 

disciplinary  actions  against  individuals  for  violating  the  Hatch 
Act: 

FEDERAL  STATE/ LOCAL 

FY  88                         1  9 

FY  89                         1  4 

FY  90                         1  0 

FY  91                         1  2 

FY  92                        6  7 

FY  93  (to  date)             1  2 


ANSWER 

• 

In  the 

FY 

88 

FY 

89 

FY 

90 

FY 

91 

FY 

92 

FY 

93 

(to 

date) 
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D)  What  was  the  range  of  disciplinary  actions  that  were  taken  against  persons  in  violation  of  the 
Hatch  Act?  Please  provide  the  range  of  disciplinary  actions,  and,  if  available,  the  number  of  each 
disciplinary  action. 

ANSWER:  The  penalties  ordered  by  the  Merit  Systems  Protection 
Board  (Board  or  MSPB)  for  federal  employees  who  violated  the  Act 
ranged  from  30  days  suspension  without  pay  to  removal  from  federal 
employment.  As  to  one  of  the  federal  employees  charged  by  OSC  the 
Board  found  no  violation.  With  respect  to  the  state  or  local 
employees  who  were  found  to  have  violated  the  Act,  the  Board  found 
that  all  of  their  violations  warranted  their  removal  from 
employment. 

E)  How  many  cases  were  refered  to  the  Justice  Department  for  criminal  investigations  of  violations 
of  the  Hatch  Act  since  1 988? 

ANSWER;  No  referrals  were  made  for  criminal  investigation  of 
violations  of  the  Hatch  Act. 

F)  How  many  cases  were  appealed  to  the  United  States  District  Court  of  Appeals  and  how  many 
appeals  were  heard? 

ANSWER:  A  federal  employee  found  by  the  Board  to  have  violated 
the  Act  has  the  right  to  appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  A  state  or  local  government  employee  has  the 
right  to  appeal  to  U.S.  District  Court.  The  MSPB  is  the  respondent 
in  all  of  these  cases.  OSC  is  not  aware  of  any  federal  employee 
who  has  appealed  a  Hatch  Act  case  to  the  Court  of  Appeals  since  FY 
88,  OSC  is  aware  of  three  cases  which  were  appealed  to  the 
District  Courts  by  state  or  local  employees.  The  Board  prevailed 
in  one  of  these  cases  and  the  other  two  are  pending. 

2)   Office  Operation 

How  many  people  are  employed  by  the  Office  of  Special  Counsel  and  how  many  people  are 
specifically  assigned  to  Hatch  Act  cases?  Of  those  assigned  to  Hatch  Act  cases,  how  many  are 
attorneys? 

ANSWER:  As  of  March  8,  1993,  OSC  had  98  employees.  Two  attorneys 
are  assigned  full  time  and  another  two  attorneys  spend  part  of 
their  time  processing  Hatch  Act  matters  and  issuing  advisory 
opinions.  If  a  Hatch  Act  matter  receives  a  full  field 
investigation,  then  OSC  investigators  are  assigned  to  the  matter 
and  other  OSC  attorneys  are  assigned  to  provide  legal  analyses  of 
the  evidence  and  to  litigate  the  case  if  prosecution  is  initiated. 

B)     What  is  the  average  time  it  takes  to  administer  a  Hatch  Act  claim? 

ANSWER:  Usually  Hatch  Act  matters  are  initially  processed  within 
30  days.  If  a  matter  requires  full  field  investigation  and 
subsequent  litigation,  then  the  matter  may  take  many  months  to 
resolve  depending  upon  its  complexity. 
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C)  What  is  the  current  backlog  of  cases  pending  in  the  unit  or  office  that  handles  Hatch  Act  violation 
cases? 

ANSWER:  There  is  no  backlog  of  Hatch  Act  matters  and  almost  all 
initial  matters  are  now  being  processed  within  30  days  of  receipt. 

D)  Are  more  employees  needed  to  properly  dispose  of  the  current  case  load? 

ANSWER:    No  additional  employees  are  needed  at  this  time. 

3)     H.R.  20.  the  "Federal  Employees  Political   Activities  Act  of  1993 

Sec.  7324(b)(1)  of  H.R.  20  prohibits  federal  employees  from  soliciting,  accepting,  or  receiving  a 
political  contribution  from,  or  giving  a  political  contribution  to,  any  person  who-- 

(A)  has,  or  is  seeking  to  obtain,  contractual  or  other  business  or  financial  relations  with  the  agency  in 
which  the  employee  is  employed; 

(B)  conducts  operations  or  activities  which  are  regulated  by  that  agency;  or 

(C)  has  interests  which  may  be  substantially  affected  by  the  performance  or  nonperformance  of  the 
employee's  official  duties. 

Sec.  7324(b)(3)  however,  provides  a  loophole  in  which  exceptions  to  the  above  proscriptions  can  be 
made. 

A)  Given  that  H.R.  20  will  allow  employees  of  the  Office  of  Special  Counsel  to  participate  in  partisan 
political  activities,  and  given  that  employees  of  the  Office  of  Special  Counsel  administer  the  rules 
regarding  partisan  political  activity,  do  you  have  any  ideas  about  how  you  will  ensure  that  there  are 
no  conflicts  of  interest  or  violations  of  due  process  with  regard  to  your  employees'  politics  and  the 
cases  they  are  administering? 

ANSWER:  Civil  Service  Rule  4.2  forbids  federal  managers  from 
inquiring  into  the  political  affiliation  of  any  competitive  service 
employee.  Avoiding  conflicts  of  interest  will  have  to  be  left 
largely  to  the  individual  OSC  employees.  Although  many  OSC 
employees  are  in  the  excepted  service  there  remains  a  question  as 
to  the  propriety  of  federal  managers  monitoring  permitted  political 
activity  of  federal  employees. 

I  understand  that  there  is  currently  a  Hatch  Act  case  pending  which  Involves  employees  of  the 
Mayor  of  the  District  of  Columbia.  I  also  understand  that  someone  involved  with  the  Investigation  had 
to  recuse  herself  because  of  a  potential  conflict  of  interest. 

B)  Could  you  please  let  me  know  about  the  circumstances  in  which  the  employee  recused  herself  and 
why? 

ANSWER:     There  have  been  newspaper  reports  to  the  effect  that  a 
D.C.  government  employee  recused  herself  from  another 
investigation  having  to  do  with  the  same  or  similar  events.   No 
employee  of  OSC  has  sought  a  recusal  from  the  matter. 
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C)     Even  if  H.R.  20  becomes  law,  can  the  Special  Counsel  prohibit  employees  from  engaging  in 
partisan  politics,  thereby  ensuring  the  cases  that  come  before  the  Office  receive  fair  and  impartial 
hearings? 

ANSWER:    We  are  unaware  of  any  basis  for  OSC  to  prohibit  its 
employees  from  engaging  in  activities  which  are  permitted  by 
statute. 

5)*    Interpretation  of  Title  5.  Sec.  7324  (a)(2) 

Many  contend  that  the  Hatch  Act  is  unmanageable  and  confusing  because  it  incorporates  each  of 
the  several  thousand  adjudications  of  the  Civil  Service  Commission  under  Civil  Service  Rule  I.  The  rules 
have  been  reexamined  and  restated  on  a  number  of  occasions.  Currently,  the  rules  to  administer  the 
Hatch  Act  are  located  in  5  CFR  pt.  733.  The  Supreme  Court  in  United  States  Civil  Service  Commission 
v.  National  Association  of  Letter  Carriers.  413  U.S.  548  (1973)  held  that  Itlhese  regulations,  5  CFR 
pt.  733,  are  wholly  legitimate  descendants  of  the  1940  restatement  adopted  by  Congress  and  were 
arrived  at  by  a  process  that  Congress  necessarily  anticipated  would  occur  down  through  the  years.  We 
accept  them  as  the  current  and,  in  most  respects,  the  longstanding  interpretations  of  the  statute  by 
the  agency  charged  with  its  interpretation  and  enforcement.    Id.  at  575. 

•  The  questions  submitted  to  OSC  contained  no  question  4. 

A)  Given  the  foregoing,  is  there  any  justification  to  the  claim  that  there  are  over  3,000  rules  or 
regulations  that  are  utilized  in  the  administration  of  Hatch  Act  violations?  Please  provide  me  with  a 
short  legal  opinion  on  this  matter? 

Answer:  There  is  no  justification  for  the  claim  that  there  are  3000 
rules  or  regulations  that  are  used  to  administer  the  Hatch  Act.  In 
1907  President  Roosevelt  amended  Civil  Service  Rule  1  to  prohibit 
competitive  service  employees  from  "taking  an  active  part  in 
political  management  and  political  campaigns."  The  Civil  Service 
Commission  was  granted  authority  to  adjudicate  matters  brought 
against  federal  employees  under  this  amended  rille.  By  1939  when 
the  Hatch  Act  was  passed,  there  had  been  approximately  3000  cases 
decided  by  the  Commission.  Over  the  years  these  cases  had  been 
reduced  to  what  was  essentially  a  restatement  of  the  law.  This 
restatement  was  Civil  Service  form  1236  which  was  referred  to  by 
Senator  Hatch  and  which  is  attached  as  an  appendix  to  the  Letter 
Carriers  case.  When  Congress  passed  the  Hatch  Act  it  decided  that 
the  meaning  of  the  phrase  "taking  an  active  part  in  political 
management  and  political  campaigns"  would  be  found  in  the 
Commissions  adjudications  over  the  years  which  had  been  restated  in 
form  1236.  The  current  regulations  at  5  CFR  §  733  et.seq.  are  the 
further  refinement  and  clarifications  of  form  1236;  these  same 
regulations  have  been  in  effect  since  1970.  These  regulations  set 
forth  13  permitted  and  16  prohibited  activities  under  the  Act. 


Thursday,  February  25,  1993. 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

WITNESSES 

JEAN  McKEE,  CHAIRMAN 

MICHAEL  W.  DOHENY,  DEPUTY  GENERAL  COUNSEL 

EDWIN  D.  BRUBECK,  CHAIRMAN,  FEDERAL  SERVICE  IMPASSES  PANEL 

Mr.  HoYER.  The  hearing  of  the  Treasury,  Postal  Subcommittee 
will  come  to  order,  and  we  are  very  pleased  to  recognize  and  wel- 
come Jean  McKee,  the  Chairman  of  the  Federal  Labor  Relations 
Authority. 

Ms.  McKee,  you  can  proceed.  We  will  include  your  full  statement 
for  the  record,  but  you  can  proceed  in  highlighting  that  statement 
or  any  issues  you  would  like  to  bring  to  our  attention  as  you  best 
see  fit,  and  you  might  want  to  introduce  your  colleagues  at  this 
time. 

[The  information  follows:] 
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STATEMENT  OT    JEAM  MCKBB 

CHAIRMAN 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE, 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

CURRENT  SERVICES  BUDGET  OVERVIEW  HEARING 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee: 

I  am  pleased  to  appear  before  you  today  to  provide  an  overview  of 
the  programs  and  operations  of  the  Federal  Labor  Relations 
Authority.   This  is  my  fifth  appearance  before  this  subcommittee 
as  Chairman  of  the  Federal  Labor  Relations  Authority  (FLRA) .   I 
would  like  to  take  this  opportunity  to  highlight  significant 
program  accomplishments  that  we  have  achieved  in  Fiscal  Year 
1992;  to  discuss  our  current  Fiscal  Year  1993  programs;  and  to 
discuss  those  major  issues  which  we  are  currently  facing  in  the 
operations  and  activities  of  the  Agency. 

I  would  like  to  introduce  those  who  are  with  me  today.   Authority 
Members,  Pamela  Talkin  and  Tony  Armendariz,  are  present.   As  you 
may  know,  the  position  of  General  Counsel  of  the  FLRA  has  been 
vacant  since  January  25,  1993.   Michael  Doheny,  the  Deputy 
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General  Counsel,  will  address  the  program  and  operations  of  the 
Office  of  the  General  Counsel.   Edwin  Brubeck,  the  Chairman  of 
the  Federal  Service  Impasses  Panel,  is  also  with  us  today.   He 
will  address  the  program  and  operations  of  the  Federal  Service 
Impasses  Panel. 

In  testifying  today,  I  want  to  emphasize  at  the  outset  that  the 
Administration  is  currently  formulating  the  President's  Fiscal 
Year  1994  Budget.   Accordingly,  I  am  not  in  a  position  to  provide 
you  with  information  on  funding  for  specific  programs  or 
activities.   As  soon  as  the  President's  Fiscal  Year  1994  Budget 
is  released,  I  would  be  pleased  to  provide  that  information  to 
you  and  the  Committee. 

The  FLRA  is  an  independent  agency  with  the  responsibility  for 
administering  and  carrying  out  the  purposes  of  the  Federal 
Service  Labor-Management  Relations  Statute,  Title  VII  of  the 
Civil  Service  Reform  Act  of  1978.   In  addition,  the  FLRA  is 
charged  with  providing  leadership  in  establishing  policies 
relating  to  Federal  sector  labor-management  relations.   The  FLRA 
also  supports  the  Foreign  Service  Labor  Relations  Board  and  the 
Foreign  Service  Impasse  Disputes  Panel  pursuant  to  its 
responsibility  to  administer  the  provisions  of  Chapter  10  of  the 
Foreign  Service  Act  of  1980. 
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The  current  Fiscal  Year  1993  budget  for  the  FLRA  is  $21,647,000 
and  251  full-time  equivalent  workyears.   Actual  employment  at  the 
end  of  January  1993  was  250,  including:  112  in  the  Authority 
National  Office,  127  in  the  Office  of  the  General  Counsel,  and  11 
in  the  Federal  Service  Impasses  Panel. 

Total  caseload  for  Fiscal  Year  1993  is  estimated  at  16,551  cases, 
an  increase  of  approximately  2,000  cases  above  Fiscal  Year  1992 
levels.   This  caseload  is  being  handled  with  the  lowest 
authorized  staffing  level  in  the  history  of  the  Agency.   By 
comparison,  in  Fiscal  Year  1981  we  had  a  total  caseload  of  12,490 
cases  with  a  staff  of  363. 

The  Office  of  the  General  Counsel  has  experienced  increases  of  19 
percent  in  actual  total  caseload  from  Fiscal  Year  1991  to  Fiscal 
Year  1992,  and  estimates  an  increase  of  approximately  14  percent 
in  Fiscal  Year  1993  from  the  Fiscal  Year  1992  levels.   I  am 
certain  that  the  Deputy  General  Counsel  will  provide  more  detail 
on  this  increased  workload  in  his  prepared  statement. 

The  Federal  Service  Impasses  Panel  (FSIP)  has  also  experienced  an 
increased  level  of  caseload  over  the  last  few  years.   The  average 
actual  caseload  from  FY  1979  to  FY  1987  was  192  cases,  while 
caseload  from  FY  1988  to  the  current  FY  1993  estimate  averages 
370  cases.   The  total  caseload  has  stabilized  over  the  last  three 
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years  at  just  over  400  cases.   Total  caseload  for  FY  1993  is 
estimated  at  401  cases. 

As  you  know,  managerial  actions,  such  as  reductions-in-force, 
furloughs  and  other  adverse  actions  which  have  an  impact  on  the 
Federal  workforce,  have  a  direct  correlation  to  the  filing  of 
cases  with  the  FLRA.   With  the  current  changes  taking  place 
throughout  the  Defense  Department  and  the  Administration's 
commitment  to  reducing  the  size  of  the  Federal  workforce  over  the 
next  few  years,  we  expect  the  trend  of  increasing  caseload  for 
the  FLRA  to  continue  and,  potentially,  accelerate.   I  believe  it 
is  important  that  Federal  employees  and  their  unions  have  an 
effective  forum  for  redressing  their  problems  and  concerns 
promptly.   With  our  current  level  of  resources,  I  believe  the 
FLRA  has  been  in  a  position  to  respond  in  a  timely  manner  to  case 
filings. 

FLRA  BODGET  8TRDCTURB 

Approximately  75  percent  of  the  annual  budget  of  the  FLRA 
provides  for  personnel  compensation  and  employee  benefit  costs. 
Rental  and  telecommunication  costs  account  for  approximately  15 
percent  of  the  budget  each  year.   All  other  categories  combined 
account  for  only  about  10  percent  of  the  budget.   This  10  percent 
is  not  discretionary  by  nature,  but  rather  provides  for  necessary 
expenses  in  support  of  the  Agency  mission,  including  travel  to 
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investigate  coaplaints,  eaployee  training,  equipaent  repair  and 
■aintenance,  transcription  costs  to  provide  a  record  of  forsal 
hearing  proceedings,  purchase  of  current  legal  research 
■aterials,  printing  costs  associated  with  printing  and  issuing 
Records  of  Case  Decisions  and  Bound  Voluaes  of  Authority 
decisions,  ea^loyee  health  unit  and  eaployee  assistance  program 
costs,  AOP  and  office  supplies  and  normal  equipment  replacement. 

As  a  result  of  the  personnel  intensive  nature  of  the  FLRA's 
budget,  little  flexibility  exists  to  absorb  budget  reductions  or 
mandatory  cost  increases,  such  as  scheduled  annual  pay  increases 
or  rental  payments  to  GSA.  The  only  option  is  to  reduce  the 
number  of  Agency  employees  thus  affecting  our  ability  to  fulfill 
our  mission  for  an  effective  and  efficient  government  through  the 
timely  response  to  case  filings. 

BWPCET  OBJECT  CIASS 

Percent  of  Annual 

Category  Budget  Request 

Personnel  Compensation  and  Benefits  75% 

Rental  Payments  to  GSA  12% 

Communications,  Utilities,  and  Other  Rents         2% 
All  Other  Categories  io% 

100% 
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In  accordance  with  the  Statute,  the  FLRA  has  three  najor 
coaponents  —  the  Authority  National  Office,  the  General  Counsel 
of  the  Authority,  and  the  Federal  Service  Impasses  Panel.   The 
Chairman  of  the  Agency  is  the  chief  executive  and  administrative 
officer  of  the  FLRA.  In  this  testimony,  I  will  briefly  describe 
the  functions  of  each  conqponent. 

AUTHORITY 

The  FLRA  consists  of  three  full-time  Members  who  are  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  one  of 
whom  is  designated  by  the  President  as  Chairman. 

The  Authority  Members'  Offices  and  Chairman's  Office  are 
responsible  for  adjudicating  all  cases  filed  with  the  Authority. 
These  cases  include  appeals  of  decisions  of  the  Administrative 
Law  Judges  on  unfair  labor  practice  complaints,  appeals  of 
Regional  Director  decisions  regarding  representation  of  Federal 
employees  by  unions,  negotiability  disputes,  and  exceptions  to 
arbitration  awards.   The  staffs  of  the  Chairman  and  the  Authority 
Members  prepare  draft  decisions  for  their  review  and  approval.   I 
will  discuss  the  programs,  operations  and  plans  of  the  Authority 
later  in  my  remarks.   The  Chairman's  Office  also  provides  support 
to  the  Foreign  Service  Labor  Relations  Board  in  resolving 
disputes  arising  under  the  Foreign  Service  Act  of  1980. 
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Sine*  the  Chairaan  has  dual  rolas  -- '  as  a  Nesbar  of  the  Authority 
and  the  Chief  Executive  Officer  —  the  offices  which  provide 
legal  and  adainistrative  services  to  the  Agency  are  located 
within  the  Authority  cosponent  and  report  to  the  Chairaan.  These 
offices  include:  the  Office  of  the  Solicitor;  the  Office  of  the 
Executive  Director,  %rhich  includes  the  Office  of  Administration 
and  the  Office  of  Information  Resources  and  Research  Services; 
the  Office  of  Case  Control;  the  Office  of  the  Administrative  Law 
Judges;  and  the  Office  of  Inspector  General. 

QBNBRAL  COUNSEL  OF  THE  AOTHORITT 

The  General  Counsel  is  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate.  As  I  stated  at  the  beginning  of  my 
testimony,  the  General  Counsel  position  has  been  vacant  since 
January  25,  1993.   The  President  has  not  yet  announced  a  nominee 
for  this  position. 

The  General  Counsel  has  statutory  responsibilities  to: 
(1)  investigate  alleged  unfair  labor  practices;  and  (2)  file  and 
prosecute  unfair  labor  practice  complaints.   The  General  Counsel 
also  has  responsibility  for  employees  in  the  Authority's  regional 
offices.   The  Regional  Directors  have  been  delegated  by  the 
Authority  Members  the  responsibility  to  decide  representation 
cases.   Applications  for  review  of  Regional  Director's 
representation  decisions  may  be  filed  with  the  Authority. 
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FEDERAL  8BRVICB  IMPASSES  PAMBL 


The  FSIP  consists  of  seven  Presidential  appointees  who  serve  on 
an  intermittent  basis.   The  FSIP  has  the  statutory  responsibility 
to  provide  assistance  in  resolving  negotiation  impasses  between 
agencies  and  unions  which  arise  under  the  Federal  Seirvice  Labor- 
Managenent  Relations  Statute  and  the  Federal  Employees  Flexible 
and  Compressed  Work  Schedules  Act.   The  Panel's  staff  also 
supports  the  Foreign  Service  Impasse  Disputes  Panel  in  resolving 
impasses  arising  under  the  Foreign  Service  Act  of  1980. 

ACHIEVEMBIITS  AND  PLA1I8  OF  THE  AUTHORITY 

I  am  very  pleased  with  the  progress  that  we  have  made  throughout 
the  Agency.  Ne  have  reached  important  milestones  in  the 
adjudication  of  cases  which  will  enable  us  to  provide  broader 
assistance  and  leadership  to  agencies  and  unions. 

I  am  happy  to  report  that  the  Authority  closed  522  cases  in 
Fiscal  Year  1992  —  11  percent  more  than  the  case  intake  for  the 
year.   At  the  end  of  Fiscal  Year  1992,  tiie  Authority's  pending 
case  inventory  was  194  cases  — 21  percent  below  the  case 
inventory  level  that  existed  at  the  end  of  Fiscal  Year  1991.  At 
the  end  of  January  1993,  the  number  of  cases  pending  before  the 
Authority  was  reduced  to  179,  the  lowest  level  in  the  history  of 
the  Agency.   During  Fiscal  Year  1993,  the  Authority  expects  to 
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receive  566  cases  and  to  close  547  cases.  We  expect  our  case 
intaJce  to  increase  in  Fiscal  Year  1994,  as  the  increased  caseload 
of  the  General  Counsel  works  its  way  through  that  Office  and  the 
Office  of  the  Administrative  Law  Judges,  and  cases  are  appealed 
to  the  Authority  for  review  and  decision. 

I  previously  stated  before  this  Coanittee  that  the  Authority 
Members  eicpected  to  eliminate  its  backlog  of  overage  cases  during 
Fiscal  Year  1992.   He  define  overage  cases  as  any  case  which  is 
not  adjudicated  by  the  Authority  within  6  months  or  less  of 
filing.   I  am  happy  to  report  that  we  have  made  significant 
progress  in  attacking  our  backlog  of  overage  cases,  and  all  but 
31  of  our  overage  cases  were  eliminated  at  the  end  of  Fiscal  Year 
1992.  Our   ability  to  achieve  this  goal  within  current  resource 
levels  is  attributable  to  the  teamwork  and  dedication  of  everyone 
in  the  Authority. 

In  addition,  the  parties,  whether  they  agree  with  our  decisions 
or  not,  seem  to  recognise  and  appreciate  the  increased  clarity 
and  consistency  of  decisions.  A  few  examples  of  some  of  the 
significant  cases  decided  during  the  last  year  are  described  in 
our  current  services  budget  submission. 


Hhile  the  number  of  cases  pending  before  the  Autbority 

has  been  brought  under  eontrel,  cases  of  increasing  complexity 

continue  to  bo  filed  vith  the  Authority  for  resolution  and 
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of  these  cases  will  be  appealed  to  the  Courts  of  Appeals.   In  our 
view,  a  more  manageable  case  load  will  enable  the  Authority  to 
provide  advice,  guidance,  training,  materials  and  other 
information  to  the  parties  so  that  disputes  can  be  resolved  at 
the  local  level,  without  the  involvement  of  other  agencies  or 
third  parties.   I  have  attached  to  this  testimony  an  example  of 
one  of  our  cxirrent  efforts,  a  "Quarterly  Summary  of  FLRA 
Decisions,"  —  a  review  of  the  most  recent  significant  decisions. 

LABOR-MAMAaENBMT  COOPBRATIOM  AND  TRAIHIMa 

As  I  look  to  the  future,  I  continue  to  believe  we  must  seek 
alternatives  to  costly  litigation.   To  this  end,  the  FLRA  will 
continue  to  focus  on  providing  leadership  in  promoting  labor- 
management  cooperation. 

In  Fiscal  Year  1992,  we  continued  to  expand  our  outreach  efforts 
to  provide  the  information  and  resources  necessary  to  enhance 
labor-management  cooperation.   We  established  a  clearinghouse 
where  labor,  management,  and  neutral  representatives  may  acquire 
information  and  resources  regarding  case  law  developments,  as 
well  as  labor-management  cooperation  efforts.   The  summaries  of 
significant  case  developments,  which  are  prepared  quarterly,  have 
been  an  extremely  well-received  part  of  this  clearinghouse.   A 
library  of  current  reference  materials  on  labor -management 
cooperative  efforts  is  in  development  and  several  publications 

10 


•  HS» 


508 


ar*  in  production,  including  cas*  studies  in  labor-nanagaasnt 
cooperation. 

The  FLRA's  labor-managenent  cooperation  progran  also  provides, 
upon  request,  assistance  to  the  parties  in  order  to  assess  their 
ongoing  relationship  and  target  areas  where  they  have  an 
opportunity  to  improve.   This  assistance  has  proved  a  valuable 
resource  to  parties  who  are  uncertain  of  where  to  begin  to 
improve  or  change  their  relationship. 

In  addition,  we  have  increased  our  efforts  to  develop  and  sponsor 
conferences,  briefings,  and  training  seminars  with  labor, 
management,  and  neutrals  throughout  the  country.   Through  this 
participation,  the  parties  and  other  agencies  involved  in  labor- 
management  relations  in  the  Federal  sector  are  learning  that  the 
FLRA  is  available  to  the  parties  —  not  just  to  adjudicate  labor 
relations  disputes  —  but  also  to  assist  them  in  acquiring  the 
necessary  knowledge  and  skills  to  effectively  conduct  their  joint 
relationship. 

Both  headquarters  and  field  staff  have  responded  to  increased 
requests  from  across  the  nation  for  agency  and  union  briefings  on 
selected  topics,  including  labor-management  cooperation,  the  role 
of  the  agency  and  union  in  cooperative  efforts,  coping  with 
reorganizations,  and  assessing  the  labor-management  relationship 
and  targeting  improvement.  Moreover,  the  FLRA  has  continued  to 
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deliver,  through  the  Office  of  the  General  Counsel,  the 
"Knowledge,  Communication  and  Trust"  workshop  at  various 
facilities  around  the  country.   We  will  continue  to  study  the 
long  term  effects  of  this  program  with  the  objective  of 
developing  follow-on  programs  and  approaches  to  encourage 
continued  improvement  in  these  labor-management  relationships. 
It  should  be  noted  in  this  regard  that  the  Office  of  General 
Counsel  has  trained  over  40  of  its  staff  in  the  conduct  of  this 
workshop  in  order  to  expand  its  availability  to  the  parties 
nationwide. 

We  have  completed  our  first  full  year  of  efforts  specifically 
aimed  at  fostering  cooperative  labor-management  relationships. 
The  results  so  far  are  very  encouraging.   We  plan  to  continue  to 
expand  and  revise  the  offerings  of  programs  and  resources  now 
available  and  to  develop  new  ones  to  address  the  needs  of  unions 
and  management.   In  my  view,  this  multi-faceted  approach  has  been 
long-needed  in  the  Federal  labor-management  program  and  will 
encourage  and  empower  the  parties  to  develop  more  stable  and 
fruitful  joint  relationships  to  the  ultimate  benefit  of  us  all. 

Another  Authority  initiative  is  designed  to  enhance  Federal 
sector  arbitrators'  knowledge  of  the  many  critical  Federal 
statutes,  rules  and  regulations.   The  first  seminar  will  be 
conducted  this  year  followed  by  a  series  of  seminars,  along  with 
informational  materials,  in  fiscal  1994. 
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I  have  been  a  Neaber  of  the  Federal  Labor  Relations  Authority 
since  1986  and  I  have  had  the  honor  of  serving  as  Chairman  since 
1988.   1  remain  committed  to  ensuring  that  the  purposes  of  the 
Federal  Service  Labor-Management  Relations  Statute  are 
effectuated.  Accordingly,  we  have  undertaken  a  review  of  the 
FLRA  operations  and  the  overall  Federal  labor-management 
relations  program.   I  anticipate  that  we  will  identify  many 
additional  improvements  both  for  the  operation  of  the  Agency  and 
the  total  program. 

ADItlVISTRATZVB  IIIZTIATIVSS 

As  we  continue  to  look  for  ways  to  improve  the  labor-management 
program,  we  are  also  continuing  to  look  for  ways  to  achieve 
economies  and  efficiencies  and  to  increase  staff  productivity  by 
improving  working  conditions  for  our  employees.   In  the  past,  we 
have  been  able  to  implement  a  number  of  el^>loyee  programs  within 
our  limited  resources.  We  have  i^lemented  a  Flexi-Time  Program 
throughout  the  Agency,  and  the  Office  of  the  General  Counsel  has 
used  the  Flexi-Place  Program  to  address  specific  employee  needs, 
particularly  employee  medical  requirements.  We  have  implemented 
the  Sick  Leave  for  Adoptive  Parents  Program  and  the  Voluntary 
Leave  Transfer  Program  to  meet  other  specific  employee  needs  and 
concerns.  In  addition,  we  use  the  Part-Time  Employment  Program 
to  meet  both  employee  and  Agency  needs. 
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Several  other  major  administrative  initiatives  are  in  process 
which  are  designed  to  improve  employee  working  environments  as 
well  as  our  computer,  research  and  telecommunications 
capabilities  —  which  will  also  increase  our  efficiency. 

In  Fiscal  Year  1992  and  continuing  into  Fiscal  Year  1993,  we  have 
undertaken  several  major  initiatives  to  improve  the  work 
environment  and  working  conditions  for  employees  in  both  the 
Headquarters  and  regional  offices.    The  relocation  of  our 
Headquarter's  office  to  the  Westory  Building  is  currently 
scheduled  for  March  1993.   We  are  also  in  the  process  of 
relocating  three  of  our  regional  offices  and  one  sub-regional 
office.   Our  Cleveland  sub-regional  office  was  relocated  in 
December  1992.   Two  of  these  moves  are  forced  moves  by  the 
General  Services  Administration  and  three  moves  were  because 
leases  have  expired. 

In  conjunction  with  the  above,  we  have  purchased  several  new  high 
density  filing  systems,  systems  furniture  units  and  new  telephone 
systems.   These  changes  will  enable  the  FLRA  to  achieve  more 
efficient  space  utilization  and,  at  the  same  time,  provide  an 
improved  work  environment  for  employees  without  any  long  term 
additional  costs. 

In  addition,  we  have  purchased  and  installed  a  new  computer 
system  for  use  by  all  Headquarter's  employees  and  completed  the 
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installation  of  conputer  networks  in  two  regional  offices.   The 
new  Headquarter 's  system  is  a  state-of-the-art  microcomputer 
based  network  which  replaced  our  antiquated  mini-computer  system. 
One  major  benefit  to  the  new  system  is  that,  for  the  first  time, 
it  allows  for  electronic  communication  between  the  Authority,  the 
Federal  Service  Impasses  Panel,  the  General  Counsel,  and  the 
regional  offices.   This  capability  will  eventually  enable 
regional  office  employees  to  gain  access  to  electronic  data  bases 
for  technical  assistance  products  previously  available  only  to 
Headquarters  personnel. 

In  conjunction  with  the  above  AOP  initiative,  a  PC  based  case 
tracking  system  for  use  throughout  the  Agency  is  currently  being 
developed  in  Fiscal  Year  1993  to  replace  existing  systems 
residing  primarily  on  outdated  mini-computer  systems.   This  new 
system  will  not  only  use  state-of-the-art  technology  to  provide  a 
more  flexible  system,  but  will  enable  us  to  have  several 
compatible  sub-systems  in  one  database  to  track  cases  filed  with 
the  Authority,  the  Office  of  the  Administrative  Law  Judges,  or 
the  Office  of  General  Counsel,  and  cases  pending  with  the  Federal 
Service  Impasses  Panel. 

As  stated  above,  we  have  purchased  new  telephone  systems  to  be 
installed  in  the  new  Headquarter ' s  offices  and  for  two  of  the 
regional  offices  that  are  relocating  in  Fiscal  Year  1993.   The 
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new  systems,  replacing  antiquated  telephone  systems,  will  enhance 
our  telecommunications  capabilities,  while  at  the  same  time 
reducing  the  number  of  telephone  lines.   Most  importantly,  it 
will  allow  the  Agency  to  implement  the  full  range  of  FTS-2000 
services  that  are  currently  available. 

The  Federal  Labor  Relations  Authority  has  also  made  improvements 
in  research  materials  provided  to  the  staff  and  the  public.   We 
have  continued  to  publish  Authority  decisions,  the  Subject  Matter 
Index,  the  Citator  of  Authority  decisions,  and  case  summaries. 
During  Fiscal  Year  1992,  four  bound  volumes  of  Authority 
Decisions  were  published  and  distributed.   In  addition,  we 
created  a  consolidated  subject  matter  index  covering  the  first  42 
volumes  of  Authority  decisions.  As  part  of  our  automation 
effort,  we  have  also  created  a  computerized  data  base  which 
enables  all  FLRA  employees  to  electronically  access  Authority 
decisions,  the  Subject  Matter  Index,  the  Citator  of  Authority 
decisions,  and  case  summaries. 
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COHCLUSZO* 

The  Federal  Labor  Relations  Authority  reaains  conaitted  to 
providing  leadership  in  promoting  sound  Federal  labor-aanagenent 
relations.   As  Chairman,  I  am  committed  to  accomplishing  our 
mission  in  a  way  which  uses  our  resources  in  an  effective  and 
efficient  manner. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  welcome  an 
opportunity  to  answer  any  questions  you  and  the  Members  of  your 
Committee  may  have. 
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In  This  Issue... 

This  is  the  first  issue  of  the  Quarterly  Summary  for  Rscal  Year  1993  and  covers 
R.RA  decisions  issued  between  October  1  and  December  31,  1992.  During  this  period, 
the  Authority  received  103  cases  and  closed  119  cases,  including  56  arbitration  cases,  36 
unfair  labor  practice  cases,  21  negotiability  cases,  and  6  representation  cases.  Also  during 
this  period,  ttw  courts  issued  several  significant  decisions,  some  of  which  are  fugNighted 
here.  The  term  'Statute*  throughout  ttie  text  refers  to  the  Federal  Service  Labor- 
Management  Relations  Statute,  5  U.S.C.  if  7101-7135.  For  copies  of  the  cases  contact 
the  FLRA  Office  of  Public  Affairs  at  (202)  382-0900. 

Other  News... 

FLRA  Co-sponsors  Conference 

The  FLRA  has  joined  the  Society  of  Federal  Labor  Relations  Professionals  (SFLRP)  in 
co-sponsoring  the  Society's  1993  Annual  Symposium  which  will  be  held  March  3-5,  1993, 
at  The  Sphinx  Club  in  Washington,  DC.  The  Symposium  will  be  significantly  different  from 
previous  years'  conferences.  A  number  of  workshops  have  been  scheduled  for  2  Vi  hours 
to  allow  for  interactive  participation  among  the  attendees  and  session  leaders;  other 
workshops  are  geared  towards  providing  useful  information  on  the  latest  developments. 
For  more  information,  contact  Joyce  Blackwell,  SFLRP  Executive  Secretary,  1 730  Rhode 
Island  Avenue,  NW,  Suite  512,  Washington,  DC  20036-3169,  Tel.  (202)  785-8529. 

Labor-Management  Cooperation  Program  at  the  Authority 

The  Authority's  Labor-Management  Cooperation  Program  is  continuing  to  develop 
end  disseminate  information  and  resources  to  Federal  sector  representatives  and 
organizations  interested  in  developing  more  constructive  labor-management  relationships. 
To  learn  more  about  such  resources,  please  contact  Christina  Sickles  Merchant,  Director  of 
Labor-Management  Cooperation,  at  (202)  382-0703. 

FLRA  Publishes  Subject  Matter  Index 

The  FLRA  recently  published  a  new  Subject  Matter  Index  to  the  FLRA  decisions. 
The  Index,  an  800  page  paperback  book,  contains  over  19,000  topics  which  facilitate 
locating  very  specific  points  in  Federal  labor  law.  In  addition,  42,000  topic-to-decision 
citations  indicate  the  case  type,  FLRA  volume  and  page.   Copies  of  the  new  Index  may  be 
purchased  from  the  Government  Printing  Office  for  $37.00.  An  order  form  is  attached  to 
the  back  of  the  Quarterly  Summary  for  your  convenience. 

Comments  and  Suggestions? 

Comments  and  suggestions  on  improving  the  Quarterly  Summary  are  always 
welcome.   Please  mail  them  to  the  FLRA  Office  of  Public  Affairs,  Washington,  DC  20424. 

The  CMS  aUMaanca  u«  iruaAr4  for  |ludAflc«  tad  uibfVMtkMal  puipowa  ooly. 
«ad  Aouid  ooc  kc  riwiiiilirKi  <•  •  m*i»it>»t  tor  *•  acaial  ■«— '-^-wr  oT  *•  AiMhonty. 
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ARBITRATION  CASES 

Dep't.  of  Defense.  Defense  Mapping  Agency,  Aerospace  Center.  St.  Louis.  MO.  and  Nat 'I. 
Federation  of  Federal  Employees.  46  FLRA  298.  No.  27  (Oct.  26,  1992). 

The  Agency  rescinded  s  negotiated  placement  program  for  employees  who  had  lost  or 
were  denied  security  clearances.  The  Arbitrator  cor>cluded  that  the  program  abrogated  the 
Agency's  rights  to  assign  employees,  determine  its  internal  security  practices  aru)  the  number  of 
employees  necessary  to  carry  out  its  mission,  fill  positions,  and  remove  employees.  According  to 
the  Arbitrator,  the  program  did  not  constitute  an  appropriate  arrangement  under  S  7 1 06(b)(3)  of 
the  Statute. 

The  Authority  found  that  the  Arbitrator  irKorrectly  concluded,  as  a  matter  of  law,  that  the 
placement  program  abrogated  the  exercise  of  management's  rights.  The  Authority  further  found 
that,  by  refusing  to  enforce  the  provision  as  an  appropriate  arrangement,  the  Arbitrator's  award 
was  deficient  as  contrary  to  ttw  Statute.  The  Authority  set  aside  the  award  and  directed  the 
Agency  to  comply  with  the  negotiated  placement  program. 

Nat'l.  Association  of  Government  Employees,  Local  R5-188,  and  Dep't.  of  the  Air  Force,  Seymour 
Johnson  Air  Force  Base,  46  FLRA  458,  No.  40  (Nov.  3,  1992). 

The  Arbitrator  awarded  ttw  grievant  backpay  for  having  been  assigned  higher-graded 
duties  without  receiving  a  temporary  promotion  as  required  under  the  parties'  collective 
bargaining  agreement.   In  a  supplemental  award,  the  Arbitrator  awarded  the  Union  attorney  fees 
in  an  amount  that  was  considerably  less  than  the  amount  the  Union  had  requested.  The  Union 
filed  an  exception  alleging  that  the  award  was  contrary  to  law,  rule  and  regulation  because  the 
Arbitrator  failed  to  award  reasonable  attorney  fees  and  erred  in  calculating  the  amount  of  fees. 

The  Authority  held  that  when  an  arbitrator  has  properly  found  that  attorney  fees  are 
warranted  under  the  Back  Pay  Act  and  5  U.S.C.  i  7701(g)(1).  but  has  failed  to  adequately 
explain  how  the  fees  were  calculated  or  has  made  an  erroneous  determination  as  to  reasonable 
amount  of  fees,  the  Authority  will  either  modify  the  award  or  remand  the  award  to  the  parties  for 
resubmission  to  the  arbitrator.  Where  it  is  apparent  from  the  record  what  the  amount  of  attorney 
fees  would  have  been  If  the  arbitrator  had  made  a  proper  determination,  the  Authority  will  modify 
the  award  accordingly.   Otherwise,  the  Authority  will  remand  the  award  to  the  parties. 

In  this  case,  the  Authority  determined  that  the  Arbitrator  erred  in  calculating  the  amount  of 
fees  to  be  awarded  and  failed  to  fully  explain  the  reasons  for  his  calculation.   As  the  Authority 
was  unable  to  determine  from  the  record  what  the  amount  of  attorney  fees  would  have  been  had 
the  Arbitrator  made  a  proper  determination,  the  Authority  remanded  the  award  to  the  parties  for 
resubmission  to  the  Arbitrator. 

Nat'L  Treasury  Employees  Union  and  Dep't.  of  the  Treasury,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC.  46  FLRA  234,  No.  22  (Oct.  23,  1992). 

The  Agency  repudiated  ttvee  provisions  of  the  parties'  collective  bargaining  agreement 
which  required  the  Agency  to  furnish  tfie  Union  with  notices  of  proposed  disciplinary,  adverse, 
and  unacceptable  performance  actions.  The  Union  filed  a  grievance  alleging  that  the  Agency  had 
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unlawfully  repudiated  the  provisions.   The  Arbitrator  concluded  that  compliance  with  the  disputed 
provisions  would  not  result  in  disclosure  of  information  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy  witNn  tfte  meaning  of  exemption  (b)(6)  of  the  Freedom 
of  Information  Act  (FOIA)  and,  therefore,  that  the  provisions  were  erKompassed  by  exception 
(b)(2)  of  the  Privacy  Act.  The  Arbitrator  determined  also  that  the  Ur>ion  was  entitled  to  the 
information  urtder  exception  (b)(3)  of  the  Privacy  Act,  which  authorizes  disclosure  of  records  in  a 
system  of  records  for  a  routirte  use.  The  Arbitrator  corKluded  that  the  Agency  had  violated  tfie 
agreement  and  the  Statute,  and  ordered  the  AgerKy  to  comply  with  the  provisions. 

The  Authority  found  that  disclosure  of  ttw  disputed  information  would  result  in  a  clearly 
unwarranted  invasion  of  personal  privacy  under  exemption  (b)(6)  of  the  FOIA,  arnJ  therefore, 
disclosure  was  not  authorized  under  exemption  (b)(2)  of  the  Privacy  Act.  With  regard  to  the 
'routine  use*  issue,  the  Authority  determir>ed  that  FPM  Letter  711-164,  put>lished  by  0PM  in 
September,  1992,  governs  interpretation  of  the  relevant  routine  use  statement,  aruj  that  previous 
decisions  applying  a  different  interpretation  will  no  longer  be  followed.   The  Authority  determined 
that  two  of  the  disputed  provisions,  relating  to  adverse  and  performance-based  actions,  required 
disclosure  of  information  beyond  that  authorized  by  the  applicable  routine  use  statement  arvJ,  as 
such,  disclosure  of  that  information  was  not  authorized  by  exception  (b)(3)  of  the  Privacy  Act. 
The  Authority  set  aside  the  Arbitrator's  award  with  regard  to  those  two  provisior>s.    However,  the 
Authority  denied  the  AgerKy's  exception  to  the  portion  of  the  award  relating  to  disclosure  of 
disciplinary  actions  because  such  information  is  maintained  in  an  Agency  (not  0PM)  system  of 
records  for  which  the  Union  is  an  authorized  routine  user. 

General  Services  Administration  and  American  Federation  of  Government  Employees,  Council 
236.  46  FLRA  494,  No.  45  (Nov.  6,  1992). 

When  the  AgerKy  refused  to  pay  nightwork  differential  to  employees  in  a  'leave  with  pay* 
status  when  they  took  8  or  more  hours  of  leave  durir^  a  pay  period,  the  Union  filed  a  grievarwe 
and  invoked  arbitration.  The  Arbitrator  fourKl  that  the  Agency  had  improperly  denied  ttw 
differential  pay  to  the  employees  who  were  regularly  scheduled  for  nightwork,  while  they  were  on 
annual  leave,  and  sustained  the  grievance. 

The  Authority  cofKluded  that  the  Arbitrator's  award  was  deficient  because  it  was  contrary 
to  law  and  regulation.  The  Authority  reviewed  5  U.S.C.  i  5545,  the  statute  that  establishes 
eligibility  for  nightwork  differentials,  artd  5  C.F.R.  i  550. 1 22,  tfw  regulation  intarpratirM)  the 
statute.  The  Aut>K>rity  fourtd  that  both  tf>e  statute  and  the  regulation  make  it  clear  that  an 
employee  may  ba  paid  night  differential  only  when  the  employee  ftas  taken  less  than  8  hours  paid 
leave  in  a  pay  period.  The  Authority  concluded  that  tfie  Arbitrator  had  erred  in  interpretirtg  5 
U.S.C.  f  5545  and  set  aside  the  Arbitrator's  award. 


UNFAIR  LABOR  PRACTICE  CASES 

American  federation  of  Government  Employees.  Local  1857,  AFL-CIO  and  Boise  F.  HoUaN,  46 
FLRA  904,  No.  81  (Dec.  9.  1992). 

The  Union  refused  to  represent  an  employee,  who  had  received  a  notice  of  proposed 
auspension,  because  she  was  run  a  mambar  of  the  Union.  The  General  Counsel  of  the  FLRA 
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issued  an  unfair  labor  practice  complaim  aUeging  that  the  Union  violated  the  Statute  by  failing  to 
represent  all  unit  employees. 

The  Authority  found  that  ttw  Union  was  not  obligated  under  f  7 11 4(a)(1)  of  the  Statute  to 
represent  the  employee.  The  Authority  noted  that  an  Air  Force  Regulation,  which  applies  to  all 
Air  Force  employees,  provides  ttwt  employees  are  entitled  to  a  representative  of  their  choice  to 
assist  in  replying  to  proposed  disciplirury  actions.  The  AutfHxity  noted  also  ttiat  the  master  labor 
agreement  specifically  excludes  proposed  disciplinary  actions  from  tf>e  negotiated  grievance 
procedure.  Accordingly,  the  Authority  determined  that  tfw  Union  was  not  the  employees' 
exclusive  representative  in  such  matters  and  dismissed  tfie  complaint. 

Dep't.  of  Justice.  Bureau  of  Prisons.  Washington,  DC  and  Bureau  of  Prisons.  Federal  Correctional 
Institution.  Ray  Brook.  NY  and  American  Federation  of  Government  Employees.  Local  3882,  46 
FLRA  1002,  No.  89  (Dec.  18.  1992). 

In  an  earlier  decision  (32  FLRA  20),  the  Authority  determined  that,  under  the  Back  Pay 
Act,  the  Union  was  entitied  to  attorney  fees  based  on  a  cost-plus  formula  for  the  work  of  two 
Union-employed  attorneys.  In  addition,  an  attorney  in  private  practice  was  entitled  to  attorney 
fees  at  market  rates. 

On  remand  from  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  ttw 
Authority  decided  ttut  in  tl«s  and  future  cases,  wtwn  attorney  fees  are  awarded  under  the  Back 
Pay  Act  for  successful  representation  by  union  attorneys  arvJ  wlwn  fees  are  placed  in  an 
adequate  legal  representation  fund,  the  Authority  will  use  market  rates  to  calculate  the  payment 
of  attorney  fees.  The  Authority  stated  tttat  in  cases  arising  subsequent  to  this  decision,  a  party 
requesting  an  award  of  market  rate  fees  must  submit  sufficient  documentation  to  allow  the 
Authority  to  determine  ttte  appropriate  market  rate.  Failure  to  meet  this  requirement  may  result  in 
dental  of  fees. 

Social  Security  Administration,  inland  Empire  Area  and  American  Federation  of  Government 
Employees.  AFL-aO.  46  FUU  161.  No.  16  (OctoiMr  21.  1992). 

The  Agency  implemented  •  'gainsharing*  program  wttich  encompassed  distribution  of  cash 
awards  to  Inland  Empire  Area  employees  if  tlte  Area  saved  a  certain  percentage  of  its  budget  for 
the  fiscal  year.  At  the  end  of  the  fiscal  year.  Area  employees  qualified  for  gainsharing  awards. 
However,  two  fuN-time  empioyoes.  who  «vera  Union  represetKatives.  did  not  receive  fuH  awards 
because  they  had  spent  most  of  the  work-year  on  official  time  conducting  Union  activities.  An 
unfair  labor  practice  complaint  was  issued  aMeging  that  the  Agency  violated  the  Statute  by 
discriminating  against  the  two  emptoyees  for  having  engaged  in  protected  Union  activitv. 

The  Authority  concluded  that  the  Agency  violated  f  71 16<a)(1l  and  (2)  of  the  Statute  by 
reducing  the  amount  of  the  gainsharing  award  peid  to  the  two  effecttd  employeea.  TheAuHtoritv 
found  that  the  Aoency  had  net  established  that  there  wes  •  tegitimata  justification  for  its  action, 
and  that  it  would  heve  taken  the  same  action  in  the  abaence  of  protected  activity.  TheAurtwrity 
adopted  the  Administrative  U«v  Judge's  findings,  cenduaiens.  and  recommended  order  to  make 
the  employees  whole,  as  modMied  to  include  the  payment  of  interest. 
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NEGOTIABILITY  CASE 

Antilles  Consolidated  Education  Association  and  Antilles  Consolidated  School  System,  Fort 
Buchanan.  Puerto  Rico.  46  FLRA  625,  No.  61  (Nov.  24,  1992). 

This  case  concerned  the  negotiability  of  a  proposal  to  allow  unit  employees  use  to  post  or 
Navy  exchange  facilities.  The  Authority  fourHJ  that  the  proposal  concerned  conditions  of 
employment  of  unit  employees  because  there  was  a  direct  connection  between  the  exchange 
privileges  sought  and  the  work  situation  of  unit  employees.  The  Authority  noted  that  access  to 
the  exchange  facilities  had  a  direct  effect  on  the  work  situation  of  bargaining  unit  employees 
because,  among  other  tfiings,  providing  such  access  would  accommodate  the  needs  of  employees 
where  the  AgerKy  routinely  assigru  duties  that  extervf  beyond  the  employees'  normal  work  day. 
The  Authority  concluded  that  the  proposal  was  negotiable. 


CASES  DECIDED  BY  THE  COURTS 


FLHA  V.  Dep't.  of  Defense.  Dep't.  of  the  Navy.  Washington.  DC.  975  F.2d  1 105  (5th  Cir.  1992); 
fLfiA  V.  Dep't.  of  Defense.  Dep't.  of  the  Navy.  Pensacola  Navy  Exchange.  Pensacola.  FL.  977 
F.2d  545  (11th  Cir.  1992). 

During  the  quarter,  two  more  courts  of  appeals  issued  decisiorts  concerning  the  obligation 
of  agencies  to  release  bargaining  unit  employees'  home  addresses  to  their  exclusive 
representatives  under  f  71 14(b)(4)  of  the  Statute.  In  a  2-1  decision,  the  Fifth  Circuit  enforced  an 
Authority  order  requiring  release,  »nd  subsequently  denied  the  Agency's  petition  for  rehearing. 

In  a  split  decision  reaching  the  opposite  result,  the  Eleventh  Circuit  denied  enforcement  of 
an  Authority  home  address  disclosure  order.  The  Fifth  Circuit  joined  the  Third  Circuit  {FLRA  v. 
Dep't  of  the  Navy.  Navy  Ship  Parts  Control  Center.  966  F.2d  747  (3d  Cir.  1992)(en  banc);  and 
the  Ninth  Circuit  {FLRA  v.  U.S.  Dep't  of  the  Navy.  Navy  Resale  i  Services  Support  Office.  958 
F.2d  1490  (9th  Cir.  1992)(petition  for  rehearir>g  pending))  in  upholdirtg  the  Authority  on  this 
issue.  The  Eleventh  Circuit  joined  the  First,  Second.  Sixth,  Seventh  and  D.C.  Circuits  in 
overturrting  Authority  orders  requiring  release. 

Federal  Deposit  Insurance  Corp..  Washington.  DC  v.  FLRA,  977  F.2d  1493  (D.C.  Cir.  1992). 

In  a  case  corKerning  changes  in  the  health  insurance  plan  an  agency  provided  to  its 
employees,  the  D.C.  Circuit  deferred  to  the  Authority's  unfair  labor  practice  determination  and 
upheld  the  Authority's  imposition  of  a  status  quo  ante  remedy.  The  court  agreed  with  the 
Authority  that  the  agency's  increase  in  premium  charges  to  family-plan  subscribers  and  chartges 
in  the  plan's  open  season  cortstituted  changes  in  corKlitions  of  employment,  giving  rise  to  a 
bargaining  obligation  under  the  Statute.  The  court  also  fouiHt  that  the  Authority  properly  ordered 
the  Agency  to  reinstate  the  practices  in  effect  before  the  changes  and  to  make  whole  any 
employees  adversely  affected  by  the  changes. 
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Dep't.  of  the  Army,  tied /fiver  Depot.  Texarkana,  TX.  v.  fLRA,  977  F.2d  1490 

<0.C.  Cir.  1992):  Dep't.  of  Health  and  Htanan  Services.  Social  Security  Administration. 

Baltimore.  MD.  v.  fLt^A.  No.  91-1781  (4tti  Or.  Dec.  30,  1992). 

The  O.C.  and  the  Fourth  Circuit  Courts  of  Appeals  reached  different  conclusions 
cotKeming  similar  proposals  and  an  agency's  right  to  determine  its  budget  ur>der   f  7106<a)(1)  of 
the  Statute.  Both  cases  involved  employee  gainsharing  programs.  In  the  ffec/  Kver  case,  the 
D.C.  Circuit  agreed  with  significant  aspects  of  the  Autftority's  decision.   However,  the  court 
remanded  the  case  to  permit  tt>e  Authority  to  clarify  'what  it  means  to  require  'inclusion  of  a 
particular  program  or  amount  in  la  federal  employer'sl  budget"  under  the  Authority's  Wright- 
Patterson  budget  test  (2  FLRA  604). 

Reaching  an  opposite  result,  the  Fourth  Circuit,  in  a  2-1  decision,  reversed  in  part  an 
Authority  decision  applying  tjne  Wright-Patterson  budget  test.  Consistent  with  previous  circuit 
rulings,  the  court  held  that  negotiations  over  the  formula  to  be  used  in  a  gainsharing  program 
would  violate  the  agency's  right  to  determine  its  budget  under  the  Statute. 

U.S.  Department  of  Justice.  Immigration  and  Naturalization  Service  v.  FLRA.  975  F.2d  218  (5th 
Cir.  1992). 

The  Fifth  Circuit  reversed  an  Authority  negotiability  decision  concerning  consultations 
between  employees  and  their  union  representatives.  The  Authority  had  found  negotiable  a 
proposal  that  employees  be  given  up  to  48  hours  to  consult  with  a  union  representative  before 
being  required  to  provide  a  written  report  or  an  oral  statement  concerning  a  shooting  incident. 
The  court  held  that  the  proposal  was  neither  a  negotiable  procedure  under  §  7106(b)(2)  of  the 
Statute,  nor  an  appropriate  arrangement  under 
i  7106(b)(3). 

Department  of  Health  and  Human  Services.  Social  Security  Administration  v.  FLRA. 
976  F.2d  1409  (D.C.  Cir.  1992). 

The  D.C.  Circuit  enforced  an  Authority  order  in  an  unfair  labor  practice  case  requiring  an 
agency  to  comply  with  an  arbitrator's  award.  The  court  agreed  with  the  Authority  that  an  agency 
subject  to  an  award  may  not  assert  as  a  defense  to  an  unfair  labor  practice  complaint  of 
noncompliance  that  the  Arbitrator  lacked  contractual  jurisdiction  in  the  original  proceeding.   The 
court  held  that  the  bar  on  challenging  the  merits  of  an  award  in  an  unfair  labor  practice 
compliance  proceeding  properly  extends  to  awards  in  removal  cases  which,  under  i  7121(f)  of 
the  Statute,  can  only  be  appealed  by  0PM  to  the  Federal  Circuit,  rather  than  to  the  FLRA. 
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JEAN  MCKEE 

CHAIRMAN 

FEDERAL  LABOR  RELATIONS  AUTHORITY 


Ms.  Jean  NcKee  was  sworn  in  to  a  5-year  term  as 
Chairman  of  the  Federal  Labor  Relations  Authority  on 
November  21,  1989  after  appointment  by  the  President  and 
confirmation  by  the  Senate.   She  joined  the  Authority  as  a 
Member  on  August  20,  1986,  and  became  Acting  Chairman  on 
December  13,  1988.  The  Authority  resolves  labor-management 
disputes  between  Federal  agencies  and  unions. 

Ms.  McKee  came  to  the  Authority  from  the  Federal 
Mediation  and  Conciliation  Service  vherm   she  served  as  the 
Executive  Director  from  March  1983  to  August  20,  1986.   In 
this  position  she  was  responsible  for  the  Arbitration 
Services  Division  and  LaborHlanagement  Grtmts  Program,  as 
well  as  directing  the  agency's  overall  management  functions. 

Ms.  McKee  entered  Federal  public  service  in  1967  %men 
she  joined  the  staff  of  the  late  Senator  Jacob  K.  Javits, 
becoming  his  Administrative  Assistant  in  1973  and  remaining 
until  1975.   In  1976,  she  received  her  first  Presidential 
appointment  from  President  Ford  to  serve  as  the  Deputy 
Administrator  of  the  American  Revolution  Bicentennial 
Administration,  later  succeeding  the  Honorable  John  W.  Warner 
as  Administrator  until  the  conclusion  of  the  program  on 
June  30,  1977.   During  1978  Ms.  McKee  was  Chief  of  Staff  to 
the  Minority  Leader  of  the  New  York  State  Assembly.  In  1979 
she  received  her  second  Presidential  appointment  from 
President  Carter  to  serve  a  3-year  term  on  the  Advisory 
Commission  on  Public  Dipl«Mcy  which  had  oversight  of  the 
United  States  Information  Agency. 

In  the  private  sector,  she  was  Director  of  Government 
Relations  for  the  General  Mills  Restaurant  Group  from  1980 
through  1983.  She  also  has  been  a  board  member  of  a  major 
life  insurance  company;  partner  and  treasurer  of  a  public 
relations  and  public  opinion  polling  firm,  and  has  performed 
a  variety  of  research  for  major  corporate  clientele. 

Ms.  NcKee  earned  her  degree  in  Political  Science  at 
Vassar  College  and  completed  the  Graduate  S^ool  of  Business 
Winter  Executive  Program  of  the  University  of  Southern 
California.  Ms.  McKee  was  bom  in  Connecticut  and  currently 
resides  in  Washington,  D.C. 
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BIOGRAPHICAL  DATA  FOR  MICHAEL  H.  DOHENY 

DEPUTY  GENERAL  COUNSEL  AND  DIRECTOR  OF  OPERATIONS 

OFFICE  OF  THE  GENERAL  COUNSEL 

FEDERAL  LABOR  RELATIONS  AUTHORITY 


Michael  Doheny  has  been  the  Deputy  General  Counsel  of  the  Federal 
Labor  Relations  Authority  since  December,  1989.  He  joined  the 
Office  of  the  General  Counsel  in  December  1988  on  detail  assignment 
from  the  U.S.  Merit  Systems  Protection  Board. 

Prior  to  appointment  to  his  present  position,  Mr.  Doheny  spent 
several  years  at  the  U.S.  Merit  Systems  Protection  Board  and  its 
predecessor,  the  U.S.  Civil  Service  Commission.  He  began  Federal 
employment  as  an  appeals  officer  with  the  former  Federal  Employee 
Appeals  Authority  of  the  Civil  Service  Commission.  He  continued  in 
that  capacity  with  the  Merit  Systems  Protection  Board  until 
January,  1981  when  he  became  a  senior  attorney-advisor  to  the 
Director  of  Regional  Operations  at  MSPB.  He  later  served  as  Acting 
Director  of  Regional  Operations  from  1985-1987;  he  served  as  Acting 
Regional  Director  of  MSPB's  New  York  Regional  Office  for  several 
months;  and  he  was  Legal  Counsel  for  MSPB  when  he  accepted  the 
detail  to  the  Federal  Labor  Relations  Authority. 

Mr.  Doheny  received  his  undergraduate  degree  at  St.  Francis  DeSales 
College  in  Milwaukee,  Wisconsin  in  1966  and  his  law  degree  from 
Catholic  University  in  1973.  He  is  a  member  of  the  Virginia  and 
District  of  Columbia  Bars.  Mr.  Doheny  is  also  very  active  in 
community  affairs  in  Arlington,  Virginia  where  he  serves  on  the 
Washington-Lee  High  School  PTA  and  as  past-president  of  the 
Arlington  Youth  Soccer  Club. 
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EDWIN  D.  BRUBECK 

CHAIRMAN 

FEDERAL  SERVICE  IMPASSES  PANEL 

Edwin  D.  Brubeck  was  sworn  in  as  Chairman  of  th«  Fsdaral 
Service  Inpasses  Panel  on  January  7,  1992.  Prior  to  that  he 
bad  served  as  a  Menber  of  the  Panel  since  March  1990,  having 
been  appointed  by  President  Bush  for  a  term  expiring  January 
10,  1995. 

Mr.  Bmbeck  comes  to  the  field  of  labor-management  dispute 
resolution  from  a  lifetime  of  association  with  the  labor 
movement  and  civic  affairs.  He  has  served  as  the  Business 
Representative  for  the  Indiana  State  Building  Trades  Council 
and  the  Central  Indiana  Building  and  Construction  Trades 
Council.  He  has  had  a  long  and  active  interest  in  training  and 
health  and  safety  programs  as  well  as  pensions  and  health  and 
welfare. 

A  lifelong  resident  of  Indianapolis,  Indiana,  Mr.  Brubeck 
attended  Indiana  University/Purdue  University  and  has  lectured 
at  Purdue  University,  Indiana  University,  and  Indiana  Central 
University.   He  is  married  and  has  three  children. 
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OVERVIEW  OF  FLRA  FUNCTIONS 


The  cunent  budget  for  the  Federal  Labor  Relations  Authority  (FLRA)  is  $21,647,000  and  25 1 
full-time  equivalent  workyears  in  Fiscal  Year  1993.  These  resources  are  used  to  administer  the 
statutory  requirements  of  Title  Vn  of  the  Civil  Service  Reform  Act  of  1978,  the  Federal 
Service  Labor-Management  Relations  Statute.  S  U.S.C.  §§  7101-7135.  In  addition,  the  FLRA 
must  provide  fiill  support  to  the  Foreign  Service  Labor  Relations  Board  and  the  Foreign  Service 
Impasse  Diqwtes  Panel  in  connection  with  the  implementation  of  Chapter  10  of  the  Fordgn 
Service  Act  of  1980. 

The  FLRA  was  established  to  adnunister  Title  vn  of  the  Civil  Service  Reform  Act  of  1978  and 
to  serve  as  a  third-party  neutral  in  the  resolution  of  labor-management  disputes  arising  among 
unions,  employees  and  Federal  agencies.   The  effective  resolution  of  these  labor-management 
disputes  has  an  important  impact  on  the  efficient  operations  of  the  Government.   In  order  to 
encourage  the  effective  resolution  of  such  disputes,  the  FLRA  exercises  a  leadership  role  by 
providing  information  and,  in  some  cases,  direct  assistance  to  both  agencies  and  unions  engaged 
in  cooperative  efforts  in  the  context  of  the  statutory  rights  and  duties  of  labor  and  management. 
Labor-management  disputes  arise  in  nearly  all  agencies  of  the  Executive  branch,  the  Library  of 
Congress  and  the  Government  Printing  Office.   These  agencies  are  located  throughout  the  U.S. 
and  overseas.    Further,  the  FLRA  is  charged  with  resolution  of  tabor-management  disputes 
among  all  employees,  both  U.S.  citizens  and  foreign  nationals,  of  the  Panama  Canal  Area. 

The  Authority  Members  provide  leadership  in  establishing  policies  and  guidance  relating  to 
matters  under  Title  VII  of  the  Civil  Service  Reform  Act  of  1978.   Specifically,  the  Authority  is 
empowered  to:  (1)  determine  the  appropriateness  of  units  for  labor  organization  representation; 
(2)  supervise  or  conduct  elections  to  determine  whether  a  labor  organization  has  been  selected 
as  an  exclusive  rq)resentative  by  a  majority  of  the  employees  in  an  appropriate  unit;  (3) 
otherwise  administer  the  provisions  relating  to  the  according  of  exclusive  recognition  to  labor 
organizations;  (4)  prescribe  criteria  and  resolve  issues  relating  to  the  granting  of  national 
consultation  rights;  (5)  resolve  issues  relating  to  determining  compelling  need  for  agency  rules 
and  regulations;  (6)  resolve  issues  relating  to  the  duty  to  bargain  in  good  faith;  (7)  prescribe 
criteria  relating  to  the  granting  of  consultation  rights  with  respect  to  conditions  of  employment; 
(8)  conduct  hearings  and  resolve  complaints  of  unfair  labor  practices;  (9)  resolve  excq)tions  to 
arbitrators'  awards;  and  (10)  take  such  other  actions  as  necessary  and  appropriate  to  effectively 
administer  the  provisions  of  Title  vn  of  the  Civil  Service  Reform  Act  of  1978. 

The  General  Counsel  and  the  Regional  Directors  have  responsibilities  which  are  set  forth  in  the 
Federal  Service  Labor-Management  Relations  Statute  and  additional  responsibilities  which  have 
been  delegated  by  the  Authority.  The  General  Counsel  has  statutory  reqxmsibility  to:  (1) 
investigate  all^eid  unfair  labor  practices  arising  under  the  Statute  and  the  Foreign  Service  Act 
of  1980;  and  (2)  file  and  prosecute  unfair  labor  practice  complaints  arising  under  those  statutes. 
The  General  Counsd  reviews  and  decides  all  ^peals  of  decisions  of  R^onal  Directors  not  to 
issue  unMr  \abor  practice  complaints.  The  Statute  also  provides  the  General  Counsel  with 
direct  authority  over,  and  responsibility  for,  all  employees  in  the  Office  of  die  General  Counsel 
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including  employees  of  the  General  Counsel  in  the  Authority's  regional  offices.   Regional 
offices  are  located  in  Boston,  Washington,  D.C.,  Atlanta,  Chicago,  Dallas,  Denver  and  San 
Francisco.   Subregional  offices  are  located  in  New  York,  Philadelphia,  Cleveland  and  Los 
Angeles. 

Regional  Directors  are  appointed  by  the  Authority.   In  addition  to  their  responsibilities  to 
investigate  and  prosecute  unfair  labor  practice  complaints.  Regional  Directors  have  been 
delegated  authority  by  the  Authority  to:  (1)  determine  whether  a  group  of  employees  constitutes 
an  appropriate  bargaining  unit;  (2)  conduct  investigations  and  provide  hearings  in  representation 
matters;  (3)  determine  whether  a  question  of  representation  exists  and  direct  elections;  and  (4) 
supervise  or  conduct  secret  ballot  elections  and  certify  the  results  of  those  elections. 
Applications  for  review  of  Regional  Director  decisions  in  representation  matters  may  be  filed 
with  the  Authority. 

The  Federal  Service  Impasses  Panel  (FSIP),  an  entity  within  the  Authority,  assists  Federal 
agencies  and  unions  representing  Federal  employees  in  resolving  impasses  which  arise  in  labor 
negotiations.  The  FSIP  assists  the  parties  through  informal  meetings,  factfinding  and,  if 
necessary,  arbitration.   The  professional  staff  aids  the  FSIP  members  by  promptly  investigating 
requests  for  assistance,  bringing  about  informal  settlements,  conducting  factfinding  and 
arbitration  hearings,  and  drafting  reports  and  recommendations  as  well  as  binding  decisions  for 
the  FSIP  members.    Further,  the  staff  supports  the  Foreign  Service  Impasse  Disputes  Panel  in 
resolving  negotiation  impasses  arising  under  the  Foreign  Service  Act  of  1980. 
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LEGAL  AUTHORITIES 


The  legal  authorities  of  the  Federal  Labor  Relations  Authority  are  set  forth  in  the  following: 

Reorganization  Plan  No.  2  of  1978.  consolidated  the  central  policy-making  functions  in  Federal 
labor-management  relations  under  the  Federal  Labor  Relations  Authority,  an  independent 
agency.   Previously,  these  functions  had  been  divided  between  the  Federal  Labor  Relations 
Council  and  the  Assistant  Secretary  of  Labor  for  Labor-Management  Relations. 

Civil  SffviCC  Reform  Act  Pf  1978.  as  amended  by  the  Civil  Service  Miscellaneous  Amendments 
Act  of  1983.  established  the  Federal  labor-management  relations  program  under  a  statute 
administered  by  die  Federal  Labor  Relations  Authority. 

Panama  Canal  Act  of  1979.  expanded  the  jurisdiction  of  the  Federal  Labor  Relations  Authority 
to  employees,  including  foreign  nationals,  of  the  Panama  Canal  Area  and  U.S.  agencies  in  the 
Panama  Canal  Area. 

Foreign  Service  Act  of  1980.  established  a  labor-management  relations  program  for  the 
members  of  the  Foreign  Service  and  established  the  Foreign  Service  Labor  Relations  Board  and 
the  Foreign  Service  Impasse  Disputes  Panel,  which  are  supported  by  the  Federal  Labor 
Relations  Authority. 

Federal  Emolovees  Flexible  and  Compressed  Work  Schedules  Act  of  1982  as  converted  into 
permanent  authority  by  the  Act  to  Convert  the  Temporary  Authoritv  to  Allow  Federal 
Employees  to  Woric  on  a  Flexible  or  Compressed  Schedule  under  Title  5.  U.S.  Code,  into 
Permanent  Authority,  granted  the  Federal  Service  Impasses  Panel  jurisdiction  over  n^otiation 
impasses  r^arding  alternative  work  schedules. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 
PERSONNEL  SUMMARY 


FY  1992 

FY  1993 

Actual 

Estimate 

Total  Number  of  Full-time 

permanent  positions 

258 

256 

Total  compensable  work  years: 

Full-time  equivalent  employment 

245 

251 

Average  ES  salary 

$99,620 

$102,820 

Average  GS  grade 

11.56 

11.67 

Average  GS  salary 

$48,304 

$51,303 

DISTRIBUTION  OF  PERMANENT  POSITIONS  BY  PROGRAM  UNIT 


FY  1993 
Staffing 

112 

133 

11 

256 


FY  1992 

Program  Unit 

Staffing 

Authority 

115 

Office  of  the  General  Counsel 

133 

Federal  Service  Impasses  Panel 

10 

Total  FLRA 

258 
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DETAIL  OF  FULHTME  PERMANENT  POSITIONS 


FY  1992 

ArtMfll 

Executive  Level  IV 

1 

Executive  Level  V 

3 

Subtotal 

4 

ES-6 

1 

ES-5 

1 

ES-4 

5 

ES-3 

8 

ES-2 

3 

ES-1 

2 

Subtotal 

20 

AL-2 

1 

AL-3F 

5 

AL-3E 

2 

AL-3C 

_L 

Subtotal 

9 

GG 

1 

Subtotal 

1 

GS/GM-15 

25 

GS/GM-14 

41 

GS/GM-13 

66 

GS-12 

15 

GS-11 

12 

GS-9 

16 

GS-8 

17 

GS-7 

14 

GS-6 

9 

GS-5 

9 

GS-4 

0 

GS-3 

0 

GS-2 

0 

GS-1 

0 

Subtotal 

224 

Total  Permanent  Positions 

258 

Unfilled  Positions  (end  of  year  lapse) 

-13 

Total  Permanent  Employment 

(Full-time  equivalent  workyears) 

245 

FY  1993 
Estimate 

1 
_2 

4 

1 
1 
5 
8 
3 
2 

1 
3 
2 

_Q 
6 

1 
1 

26 

42 

67 

16 

12 

14 

17 

14 

11 

6 

0 

0 

0 

_Q 

225 

-5 
25T 
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FY  1993  CURRENT  SERVICES  BUDGET 
OBJECT  CLASSmCATION  BY  FLRA  COMPONENT 

(in  thousands  of  dollars) 


AiiiboritY 

occ 

RIP 

Total 

& 

Total  personnel 
compensation 

$6,538 

$7,117 

$629 

$14,284 

66.0 

Personnel  benefits: 
civilian 

979 

1,135 

120 

2,234 

10.3 

Benefits  for  former 
personnel 

6 

— 

— 

6 

— 

Travel  and  transportation 
of  persons 

122 

414 

43 

579 

2.7 

Transportation  of  things 

1 

1 

— 

2 

— 

Rental  Payments  to  GSA 

2,524 

— 

— 

2,524 

11.7 

Communications,  utilities 
and  miscellaneous  charges     466 

15 

— 

481 

2.2 

Printing  and  reproduction 

218 

25 

9 

252 

1.2 

Consulting  Services 

10 

— 

— 

10 

— 

Other  services 

350 

150 

6 

506 

2.3 

Supplies  and  materials 

86 

100 

4 

190 

.9 

Equipment 

486 

90 

3 

579 

2.7 

lOi'AL 

511,786 

$9,047 

$814 

$21,647 

100.0 
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SUMMARY  OF  OBLIGATIONS  BY  OBJECT  CLASSmCATION 

(in  thousands  of  dollars) 


FY  1992 
Actual 

Direct  Program: 

Personnel  Compensation: 

FuU-ti  me  permanent  $  1 2 ,  869 

Other  than  full-time  permanent  703 

Other  personnel  compensation  218 

Special  personal  services  payments  12 


Total  personnel  compensation 


13,802 


FY  1993 
Estimate 


$13,315 
812 
157 


14,284 


Personnel  benefits:  Civilian 

2,084 

Benefits  for  former  personnel 

18 

Travel  and  transportation  of  persons 

541 

Transportation  of  things 

1 

Rental  payments  to  GSA 

2,108 

Communications,  utilities,  and 

miscellaneous  charges 

462 

Printing  and  reproduction 

194 

Consulting  Services 

10 

Other  services 

590 

Supplies  and  materials 

182 

Equipment 

732 

Total  direct  program 

$20,724 

Reimbursable  program 

5 

2,234 

6 

579 

2 

2,524 

481 
252 
10 
506 
190 
579 


$21,647 
15 


Total  obligations 


$20,729 


$21,662 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 

DETAILED  COST  EXPLANATION  BY  OBJECT  CLASSIHCATION 

CURRENT  SERVICES  -  FY  1993  BUDGET 

PERSONNEL  COMPENSATION  (Object  Classification  11),  $14,284,000 

The  current  FY  1993  Budget  Estimate  fiilly  funds  251  full-time  equivalent  workyears,  a  net 
decrease  of  two  from  the  FY  1992  Estimate.    A  reduction  of  three  Administrative  Law  Judge 
positions  is  partially  offset  by  an  additional  position  authorized  in  the  Federal  Service  Impasses 
Panel. 


FY  1992 

FY  1993 

Actual 

Estimate 

Full-time  permanent 

$12,869,000 

$13,315,000 

Other  Than  Full-time 

703,000 

812,000 

Other  Personnel  Compensation 

218,000 

157,000 

Special  Personal  Services  Payments 

12.000 

__- 

Total  Personnel  Compensation 

$13,802,000 

$14,284,000 

PERSONNEL  BENEFITS  (Object  Classification  12),  $2,234,000 

This  is  for  the  FLRA's  mandatory  contributions  to  the  Civil  Service  Retirement  System 
(CSRS),  the  Federal  Employees  Retirement  System  (FERS),  the  Social  Security  program,  the 
Federal  Employees'  Group  Life  Insurance  program,  the  Federal  Employees  Health  Benefits 
program,  the  Federal  Employees  Workers'  Compensation  Program  and  the  mandatory 
contributions  to  the  Medicare  Health  Insurance  program. 

BENEFITS  FOR  FORMER  PERSONNEL  (Object  Classification  13),  $6,000 

This  estimate  reflects  Agency  reimbursement  to  the  Department  of  Labor  Unemployment 
Compensation  Fund  for  unemployment  payments  to  former  agency  personnel. 

TRAVEL  AND  TRANSPORTATION  OF  PERSONS  (Object  Classification  21),  $579,000 

The  FY  1993  travel  estimate  provides  funds  to  each  of  FLRA's  decision  units.   FLRA  travel  is 
related  to,  and  in  furtherance  of,  the  processing  and  resolution  of  labor-management  disputes 
arising  among  unions,  employees  and  Federal  agencies. 
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The  nature  of  the  operations  of  the  Federal  Labor  Relations  Authority  requires  that  employees 
travel  in  order  to  effectively  accomplish  program  objectives.   Travel  may  be  performed  for  a 
variety  of  reasons  including:  travel  to  the  worksite  involved  in  a  dispute;  travel  to  other 
locations  to  investigate  or  prosecute  a  case,  to  conduct  a  hearing,  hold  an  election  or  represent 
the  FLRA  in  litigation;  and  travel  to  train  labor  and  management  in  more  effective  dispute 
resolution,  and  to  train  FLRA  personnel  in  case  processing  and  dispute  resolution  skills  to 
further  program  objectives. 

The  Federal  Labor  Relations  Authority  has  seven  regional  offices  and  four  subregional  offices 
located  throughout  the  country.   The  existence  of  these  regional  offices  reduces  travel  costs. 
The  caseload  of  the  Federal  Labor  Relations  Authority  is  spread  throughout  the  country. 

TRANSPORTATION  OF  THINGS  (Object  Classification  22),  $2,000 

This  estimate  covers  the  cost  of  shipment  of  supplies  and  materials. 

RENTAL  PAYMENTS  TO  GSA  (Object  Classification  23.1),  $2,524,000 

This  estimate  represents  payments  made  to  the  General  Services  Administration  for  the  rental  of 
office  space.   Also  included  in  this  amount  is  $104,000  in  rent  payments  for  dual  occupancy  of 
office  space  related  to  the  relocation  of  Headquarters  offices  in  March  1993. 

COMMUNICATIONS,  UTILITIES  AND  MISCELLANEOUS  CHARGES  (Object 
Classification  23.2),  $481,000 

This  estimate  includes  payment  to  the  General  Services  Administration  (GSA)  for  the  Federal 
Telecommunications  System  (FTS-2000)  as  well  as  local  telephone  services  ($336,000).   Also, 
included  in  this  estimate  are  costs  associated  with  the  rental  of  office  equipment,  parking  spaces 
and  non-GSA  space  rentals  ($30,000)  and  payments  to  the  United  States  Postal  Service 
($115,000). 

PRINTING  AND  REPRODUCTION  (Object  Classification  24),  $252,000 

This  covers  the  cost  of  work  performed  by  the  Government  Printing  Office  (GPO)  including: 
the  printing  of  case  decisions,  ballots  and  related  election  materials,  printed  forms,  and  other 
materials  requiring  professional  printing.  This  request  also  covers  costs  related  to  the 
publishing  of  items  in  the  Federal  Register  which  are  mandated  by  statute. 


CONSULTING  SERVICES  (Object  Classification  25.1),  $10,000 

This  estimate  includes  obligations  for  consulting  services  in  accordance  with  the  definition 
prescribed  in  Section  38.4  of  Revisions  to  0MB  Circular  A-II,  dated  October  23,  1992.  The 
primary  use  of  consulting  services  at  the  FLRA  is  for  financial  audit  services  performed  on  a 
contractual  basis. 
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OTHER  SERVICES  (Object  ClassificaUon  25.2),  $506,000 

Major  items  of  expenditure  in  this  area  include:    (1)  maintenance  contracts  ($133,000);  (2)  the 
FLRA's  share  of  maintaining  an  employee  health  program  ($31,000);  (3)  court  reporting 
services  ($70,000);  (4)  employee/client  training  ($73,000;  (5)  automated 
accounting/payroll/personnel  services  ($90,000);  and  (6)  other  miscellaneous  services 
($119, OCX))  such  as  attorney  fees,  research  services,  personnel  security  investigations,  and 
custodial/building  maintenance. 

SUPPLIES  AND  MATERIALS  (Object  ClassificaUon  26),  $190,000 

This  estimate  is  for  the  purchase  of  normal  office  supplies  and  work  materials,  including 
subscriptions,  periodicals,  labor-management  related  training  materials,  and  additions  or 
supplements  necessary  to  keep  the  FLRA  law  libraries  up-to-date. 

EQUIPMENT  (Object  ClassificaUon  31),  $579,000 

This  esUmate  provides  for  the  normal  and  essential  replacement  of  miscellaneous  office 
equipment  ($39,000)  and  ADP  equipment  purchases  in  the  Office  of  the  General  Counsel 
($65,000)  and  the  Authority  ($35,000).   In  addiUon  $440,000,  is  included  to  provide  for 
FY  1993  expenses  associated  wiUi  the  Agency  Headquarters  relocaUon  to  a  new  Headquarters 
facility  in  March  1993. 
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PROGRAM  AND  FINANCING 
Salaries  and  Expenses:  54-0100-0-1-805 

(in  thousands  of  dollars) 


FY  1992 

FY  1993 

Actyal 

Estimate 

pam  by  activities: 

Direct  Program 

Authority 

11,325 

11.786 

Office  of  the  General  Counsel 

8,667 

9,047 

Federal  Service  Impasses  Panel 

732 

814 

Total  direct  program 

20,724 

21,647 

Reimbursable  program 

5 

15 

Total  obligations 

20,729 

21,662 

Financing: 

Unobligated  balance  lapsing 

45 

— 

Budget  authority  (gross) 

20,774 

21,662 

Budget  authority 
Current: 

Appropriation  20,769  21,647 

Permanent: 

Spending  authority  from  offsetting  collections  5  15 

Relation  of  obligations  to  outiays: 

Total  obligations  20,729  21,662 

Obligated  balance,  start  of  year  2,257  2,517 

Obligated  balance,  end  of  year  -  2,517  -  2,160 

Adjustment  in  expired  accounts  -132 

OuUays  (gross)  20,337  22,019 

Adjustments  to  budget  authority  and  outiays 
E)eductions  for  offsetting  collections 

Federal  Funds  -         5  -      15 

Total  offsetting  collections  -         5  -      15 

Budget  authority  (net)  20,769  21,647 

OuUays  (net)  20,332  22,004 
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DECISION  UNIT  OVERVIEW 
AUTHORITY 


Introduction:  The  mission  of  the  Federal  Labor  Relations  Authority  is  to  provide  leadership 
in  establishing  policies  and  guidance  relating  to  labor-management  relations  in  the  Federal 
sector.   The  major  responsibilities  of  the  Chairman  and  Authority  Members  are  to  decide 
cases  which  arise  under  the  Federal  Service  Labor-Management  Relations  Statute,  resolve 
major  policy  issues,  prescribe  regulations  governing  labor-management  relations  and  the 
processing  of  cases  before  the  Authority,  and  disseminate  information  through  publications, 
seminars,  and  training  conferences.   The  Authority  decision  unit  includes:  the  Offices  of  the 
Chairman  and  Members,  the  Office  of  the  Solicitor,  the  Office  of  Case  Control,  the  Office  of 
Executive  Director,  the  Office  of  Information  Resources  and  Research  Services,  the  Office  of 
Administration,  the  Office  of  the  Administrative  Law  Judges,  and  the  Office  of  Inspector 
General. 

Resource  Summary;  (in  thousands  of  dollars) 


FY  1992  FY  1993 

Actual  Estimate 


Budget  Authority  $11,331  $11,786 

Total  Permanent  Positions  115  112 

Full-time  Equivalent  Employment       109  109 

Summary  of  FY  1993  Budget; 

The  current  FY  1993  Budget  Estimate  for  the  Authority  totals  $11,786,000  and  109  FTE's  for 
112  authorized  positions.   Current  on-board  employment  is  112  as  of  January  31,  1993. 

This  budget  includes  a  reduction  in  the  number  of  Administrative  Law  Judge  positions  from 
the  FY  1992  Budget  level,  based  on  a  decline  in  the  number  of  unfair  labor  practice  hearings 
over  the  last  several  years.   Three  Administrative  Law  Judge  positions  were  eliminated  at  the 
beginning  of  the  year,  with  the  reductions-in-force  accomplished  at  the  end  of  Fiscal  Year 
1992. 
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Also  included  in  the  above  amount  is  approximately  $500,000  in  funds  to  provide  for  the  one- 
time expenses  associated  with  relocating  the  Headquarter's  Offices  this  fiscal  year.   The 
relocation  is  currently  scheduled  for  the  beginning  of  March  1993. 

Approximately  75  percent  of  the  total  annual  budget  for  the  Federal  Labor  Relations  Authority 
provides  for  personnel  compensation  and  employee  benefit  costs  for  the  authorized  staff. 
GSA  space  rental  and  telecommunications  payments  account  for  approximately  15  percent  of 
the  budget  each  year.   All  other  categories  combined  account  for  only  about  10  percent  of  the 
budget.   This  10  percent  is  not  discretionary  by  nature,  it  provides  for  necessary  expenses  in 
support  of  the  Agency  mission,  including;  travel  to  investigate  complaints,  employee  training, 
equipment  repair  and  maintenance,  transcription  costs  to  provide  a  record  of  formal  hearing 
proceedings,  purchase  of  current  legal  research  materials,  printing  costs  associated  with 
printing  and  issuing  Records  of  Case  Decisions  and  Bound  Volumes  of  Authority  decisions, 
employee  health  unit  and  employee  assistance  program  costs,  ADP  and  office  supplies,  and 
normal  equipment  replacement. 

Functions:   The  Offices  of  the  Chairman  and  Members  are  responsible  for  the  preparation  of 
decisions  in  four  principal  subject  matter  areas:    representation,  negotiability,  arbitration,  and 
unfair  labor  practices.    The  attorneys  and  labor  relations  professionals  who  are  assigned  to 
these  staffs  review  case  filings,  research  relevant  issues,  and  draft  decisions  for  review  by  the 
Chairman  and  Members. 

The  Office  of  the  Solicitor  represents  the  Agency  in  judicial  proceedings  (except  some 
proceedings  before  the  United  States  Supreme  Court)  as  authorized  by  the  Statute.   The  Office 
of  the  Solicitor  also  provides  legal  advice  to  the  Chairman,  Members,  General  Counsel  and 
the  FSIP  on  administrative  and  other  matters. 

The  Office  of  Case  Control  manages  the  Authority's  docket,  receiving  all  case  related  filings, 
preparing  the  official  Authority  record,  assigning  cases  to  the  Members  and  issuing  all 
decisions  and  orders  for  the  Authority.   The  Office  conducts  the  procedural  review  of  all 
appeals  and  submissions  filed  before  the  Authority,  prepares  orders  and/or  dismisses 
procedurally  deficient  filings,  and  adopts  findings,  conclusions  and  recommendations  of 
Administrative  Law  Judges  in  unfair  labor  practice  cases  in  which  exceptions  are  not  filed. 
The  Office  of  Case  Control  also  rules  on  motions  filed  before  the  Authority. 

The  Office  of  Case  Control  is  the  official  custodian  of  the  Authority's  records  and  certifies 
records  to  the  Court.   The  Office  also  provides  technical  assistance  to  the  parties  and  the 
general  public  on  procedures  relating  to  the  filing  of  appeals  before  the  Authority. 

The  Office  of  the  Executive  Director  is  composed  of  the  Executive  Director's  immediate 
office,  the  Office  of  Administration  and  the  Office  of  Information  Resources  and  Research 
Services.   The  functions  of  the  Office  of  the  Executive  Director  include:  planning;  budget 
formulation  and  execution;  personnel  management;  equal  employment  opportunity;  security; 
accounting;  payroll;  procurement;  printing;  driving;  mail  management;  space  management; 
forms  management;  records  management;  occupational  safety  and  health;  automated  data 
processing,  including  maintenance  of  the  computerized  case  tracking  system;  publishing  the 
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Authority's  subject  matter  indices,  digests,  and  citators,  and  bound  volumes  of  case  decisions; 
managing  the  Agency's  law  library;  and  performing  internal  control  reviews  to  ensure  fiscal 
integrity,  r^ulatory  compliance,  and  efficient  operations. 

The  Office  of  the  Administrative  Law  Judge's  function  is  to  hear  unfoir  labor  practice  cases 
prosecuted  by  the  FLRA's  General  Counsel  and  to  render  timely  decisions. 

The  FLRA's  Office  of  the  Inspector  General  (OIG)  was  established  in  March  1989  pursuant  to 
the  1988  amendments  to  the  Inspector  General  Act  of  1978.  Under  the  authorizing 
legislation,  the  OIG  is  to  conduct  and  supervise  audits  and  investigations  relating  to  the 
programs  and  operations  of  the  FLRA;  to  provide  leadership  and  coordination,  and 
recommend  policies  which  promote  economy,  efficiency,  and  effectiveness  in  FLRA  programs 
and  (qierations;  to  prevent  and  detect  fraud,  waste,  and  abuse  in  agency  programs  and 
operations;  and  to  keep  the  Chairman  and  the  Congress  fully  informed  regarding  problems 
and  deficiencies  as  wdl  as  the  necessity  for,  and  the  progress  of,  corrective  action. 

Rationale  for  Federal  Roler  The  Federal  Labor  Relations  Authority  was  established  as  an 
indq>endent  agency  by  Reorganization  Plan  No.  2  of  1978.  The  Authority  administers  the 
Federal  Service  Labor-Management  Relations  Statute,  Title  VII  of  the  Civil  Service  Reform 
Act  of  1978  (the  Sutute),  which  became  effective  January  11,  1979. 

Section  7101  of  the  Statute  contains  the  Congressional  finding  that  labor  organizations  and 
collective  bargaining  in  the  Federal  civil  service  are  in  the  public  interest.  S  U.S.C.  §  7101. 
Congress  found  that  providing  statutory  protection  to  employees'  rights  to  organize,  bargain 
collectively,  and  participate  through  labor  organizations  of  their  own  choosing  in  decisions 
which  affect  them:  (a)  saf^uards  the  public  interest,  (b)  contributes  to  the  effective  conduct 
of  public  business,  and  (c)  encourages  the  amicable  settlement  of  disputes  between  employees 
and  employers  involving  conditions  of  employment. 

Also,  Section  7101  provides  that:  (1)  the  purpose  of  the  Statute  is  to  prescribe  the  rights  and 
obligations  of  Federal  employees  and  to  establish  procedures  which  are  designed  to  meet  the 
special  requirements  and  needs  of  the  Federal  Government,  and  (2)  the  Statute  should  be 
interpreted  in  a  manner  which  is  consistent  with  the  requirement  of  an  effective  and  efficient 
Government.  The  Authority  is  charged  with  carrying  out  these  purposes. 

Section  7118  of  the  Federal  Service  Labor-Management  Relations  Statute,  provides  a  process 
for  the  hearing  and  disposition  of  unfoir  labor  practice  complaints.  These  hearings  are 
conducted  and  recommended  decisions  are  issued  by  Administrative  Law  Judges  in  accordance 
with  the  provisions  of  the  Administrative  Procedure  Act,  S  U.S.C.  §  SSI,  ^  sfiQ. 

The  Office  of  Inspector  General  was  established  by  the  Inspector  General  Act  Amendments  of 
1988,  Public  Law  100-S04.  The  activities  of  this  Office  are  directed  toward  identifying  any 
waste,  fraud  or  misuse  of  Federal  fiinds  and  improving  the  effectiveness  and  efficiency  of  the 
Agency's  programs  and  operations. 
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Objectives  and  Impact  Statements; 

1.     The  Authority  will  continue  to  decide  all  arbitration  cases  within  120  days  of  receipt, 
unfair  labor  practice  cases  within  150  days  of  receipt,  and  all  other  cases  within  180 
days  of  receipt. 

Imjact:  The  Federal  Service  Labor-Management  Relations  Statute  provides  that  the 
Authority  is  responsible  for  resolving  labor-management  disputes  involving  Federal 
agencies  and  unions  that  represent  Federal  employees.   In  fulfilling  this  mission,  the 
Authority  resolves,  among  other  cases,  exceptions  to  arbitration  awards,  unfair  labor 
practice  complaints,  negotiability  appeals,  and  representation  cases. 

Effective  and  efficient  operations  of  the  Federal  Government  and  the  vitality  of  labor- 
management  relations  in  the  Federal  sector  require  the  timely  adjudication  of  these 
disputes.   To  that  end,  the  Authority  remains  committed  to  issuing  timely  decisions  in  all 
cases.    Specifically,  the  Authority  is  committed  to  deciding  exceptions  to  arbitration 
awards  within  120  days  of  receipt,  unfair  labor  practice  cases  within  150  days  of  receipt, 
and  other  cases  within  180  days  of  receipt. 

Portions  of  the  Federal  Government,  including,  particularly,  the  Dei)artment  of  Defense 
and  its  constituent  agencies,  currently  are  experiencing  or  planning  major  reorganizations 
as  a  result  of  downsizing.   Among  other  things,  these  reorganizations  result  in  increased 
unfair  labor  practice  and  representation  case  activity  as  groups  of  employees  who  were 
formerly  represented  by  various  labor  organizations  in  separate  agencies  or  components 
of  DOD  are  combined  to  form  new  entities.   Under  the  existing  statutory  and  regulatory 
scheme,  representation  cases  must  be  decided,  with  exceptions  not  relevant  here,  within 
60  days  of  the  Authority's  receipt  of  a  party's  appeal  of  a  decision  by  a  Regional 
Director.   In  addition  to  the  commitment  to  deciding  other  cases  in  a  timely  manner,  the 
Authority  fully  intends  to  issue  timely  decisions  in  representation  cases. 

The  Authority  also  remains  committed  to  sustaining  the  quality  and  consistency  of  its 
case  decisions.   In  particular,  decisions  that  fully  address  all  relevant  issues  in  a  manner 
that  is  understandable  to  the  parties  facilitates  the  amicable  resolution  of  disputes  and 
may  reduce  the  number  of  Authority  decisions  that  are  appealed  to  the  courts.   Achieving 
these  goals,  in  turn,  should  enable  the  Authority  to  carry  out  its  statutory  responsibility  to 
provide  leadership  in  establishing  policies  under  the  Statute. 

2  .   The  Authority  will  provide  assistance  to  enable  parties  in  selected  cases  to  resolve 
disputes  through  alternative  means. 

Impact:   In  addition  to  resolving  arbitration,  unfair  labor  practice,  negotiability,  and 
representation  disputes  through  the  issuance  of  written  decisions,  the  Authority  intends  to 
facilitate  parties'  abilities  to  resolve  disputes  through  use  of  alternative  dispute  resolution 
techniques. 
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For  example,  there  now  is  no  statutory  obligation  that  parties  attempt  to  resolve 
negotiability  disputes  bilaterally.   Put  simply,  negotiability  disputes,  which  can  involve 
many  proposals,  may  be  referred  to  the  Authority  even  though  the  agency  and  union  have 
never  met  in  face-to-face  bargaining.   As  such,  diere  is  some  likelihood  that  the 
Authority's  and  the  parties'  resources  are  expended  in  litigating  negotiability  issues 
concerning  proposals  that  would  be  substantially  modified  or  withdrawn  entirely  during 
actual  bargaining.   In  addition,  proposals  may  be  submitted  to  the  Authority  for  a 
negotiability  decision  even  though  the  parties'  real  dispute  centers  on  the  meaning  (as 
opposed  to  the  negotiability)  of  the  proposals  or  the  relevant  issues  are  covered  by  long- 
standing Authority  precedent. 

In  situations  such  as  these,  affected  parties  would  benefit  more  from  informal,  on-site 
assistance  from  the  Authority  than  from  formal,  written  Authority  decisions.   In 
particular,  direct  assistance  from  Authority  employees  would  facilitate  both  union  and 
management  abilities  to  resolve  their  disputes  without  the  need  for  formal  adjudication 
and,  thereby,  conserve  their  resources  as  well  as  the  Authority's  resources. 

The  Authority  will  provide  such  assistance  in  selected  cases.    Although  the  most  likely 
candidates  for  this  assistance  would  appear  to  be  negotiability  cases,  other  types  of  cases, 
including  arbitration  and  representation  cases,  may  be  susceptible  to  alternative 
techniques  as  well. 

The  Authority  will  continue  to  participate  in  and  sponsor  meetings,  training  events, 
and  conferences  among  representatives  of  Federal  agencies  and  unions  to  promote 
and  support  cooperative  efforts  in  labor-management  relations. 

Impact:   The  Statute  requires  the  FLRA  to  facilitate  and  encourage  the  amicable 
settlement  of  disputes.   Cooperative  efforts  increase  employee  morale  and  productivity, 
reduce  litigation,  and,  in  general,  promote  the  amicable,  nonadversarial,  expeditious 
resolution  of  disputes. 

We  believe  that  the  future  of  Federal  labor  relations  will  be  enhanced  through 
encouraging  parties  to  better  understand  each  others  positions  and  to  attempt  to  settle 
their  differences  themselves  rather  than  pursuing  adjudicatory  proceedings  before  the 
Authority  and  the  Courts.   In  order  to  achieve  this  result,  the  FLRA  must  continue  to 
exercise  a  leadership  role  in  this  area. 

The  Authority  intends  to  continue  to  assist  both  agencies  and  unions  in  their  cooperative 
efforts  and  to  promote  cooperative  efforts  where  they  do  not  currently  exist.   For 
example,  the  need  to  continue  to  provide  agencies  and  unions  with  adequate  dispute  case 
handling  information  to  enhance  their  collective  abilities  is  imperative.   Despite  the  vast 
number  of  decisions  issued  by  the  Authority,  cases  are  still  filed  regularly  with  us  on 
matters  that  are  fairly  well  settled.   In  addition,  agencies  and  unions  are  surprisingly 
unaware  of  the  choices  available  to  them  in  the  conduct  of  their  joint  relationship. 
Despite  the  availability  of  a  multitude  of  training  opportunities,  awareness  of  and 
utilization  of  these  resources  is  far  too  limited  among  agencies  and  unions. 
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The  Authority  will  provide  assistance  in  the  above  program  areas  through  meetings, 
training,  and  conference  offerings  which  utilize  state-of-the-art  training  devices,  e.g., 
experiential  case  studies  and  role-playing,  in  order  to  maximize  participant  learning  and 
course  material  retention.    Such  joint  training  opportunities  will  have  the  additional 
benefit  of  providing  informal  forums  for  discussion  of  areas  of  mutual  concern  to  agency 
and  union  representatives.    In  addition,  we  will  continue  to  train  others  to  instruct  agency 
and  union  representatives  in  more  cooperative  approaches  to  dispute  resolution  in  order  to 
expand  the  universe  of  people  reached.    A  pilot  project  using  regional  conference 
approaches  to  the  provision  of  such  information  and  resources  will  be  initiated  and 
assessed. 

The  Authority  will  continue  to  initiate  and  participate  in  training  events  designed 
to  clarify  the  rights  and  responsibilities  of  Federal  agencies,  unions,  the  Authority, 
and  other  neutrals  under  the  Federal  Service  Labor-Management  Relations  Statute. 

Impact:   Federal  agencies  and  unions  now  have  over  10  years'  experience  under  the 
Statute.   During  that  time,  numerous  changes  have  occurred  in  both  the  Authority's  case 
law  and  in  its  regulations.    In  addition,  Federal  courts  have  issued  over  500  decisions 
involving  the  Statute. 

Many  of  the  Authority  and  court  decisions  which  have  the  most  far-reaching  implications 
for  Federal  sector  labor  relations  have  been  issued  during  the  past  two  fiscal  years. 
Although  the  decisions  have  been  published  and  are  available  to  the  parties,  cases  which 
clearly  are  covered  by  Authority  precedent  continue  to  be  submitted  by  the  parties  to  the 
Authority  Members  for  decision.    In  addition,  parties  continue  to  file  cases  over  which 
the  Authority  has  no  jurisdiction. 

The  recent  changes  in  the  Authority's  case  law  and  the  number  and  importance  of  recent 
court  decisions,  coupled  with  the  apparent  continuing  need  for  basic  information 
concerning  the  parties'  rights  and  responsibilities  under  the  Statute,  create  a  need  for  the 
Authority  to  conduct  training  for  agency  and  union  representatives,  as  well  as  for 
arbitrators  and  other  neutrals  working  with  the  Statute.   To  be  most  useful,  this  training 
should  be  developed  to  discuss  both  the  basic  statutory  scheme  for  the  resolution  of 
various  disputes  and  particular  case  law  in  various  subject  matter  areas. 

Providing  training  to  agency  and  union  representatives  would  likely  decrease  the  number 
and  complexity  of  disputes,  enhance  the  parties'  abilities  to  reach  amicable  settlements  of 
disputes,  and  improve  the  quality  of  the  parties'  submissions  to  the  Authority.   The 
benefits  of  this  program  objective  would,  in  turn,  decrease  the  number  of  cases  filed  with 
the  Authority  and  provide  better  records  for  the  Authority  to  adjudicate  the  cases  which 
are  filed.   Providing  information  and  training  to  arbitrators  and  other  neutrals  charged 
with  the  responsibility  to  assist  Federal  service  parties  in  the  resolution  of  disputes  will 
further  the  objectives  of  the  Statute,  as  well  as  decrease  the  number  of  arbitration  and 
negotiation  appeals  filed  with  the  Authority.   Furthermore,  achievement  of  these  results 
could  lead  to  fewer  resources  being  devoted  at  the  agency,  union,  Authority  and  court 
levels  to  matters  on  which  there  is  sufficient  guidance. 
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Training  events  must  be  designed  carefully  to  both  reach  the  necessary  parties  and  to 
provide  the  information  which  is  most  useful  to  those  parties.   In  addition,  many  of  the 
representatives  who  most  need  training  in  resolving  and,  if  necessary,  litigating  labor 
disputes  are  not  located  in  Washington,  D.C.   Therefore,  to  yield  the  most  benefits, 
training  will  be  conducted  throughout  the  United  States,  including  the  Washington,  D.C. 
area. 

The  Authority  will  continue  to  develop  and  publish  informational  resources 
designed  to  keep  union  and  agency  officials,  as  well  as  arbitrators  and  other 
neutrals,  informed  of  recent  developments  in  Federal  labor  law  and  to  complement 
the  training  efforts  developed  by  the  Authority. 

Impact:   In  order  to  provide  the  parties  with  information  on  the  work  of  the  Authority, 
recent  FLRA  and  court  decisions,  and  training  opportunities,  the  Authority  plans  to 
continue  issuing  its  "Quarterly  Summary  of  FLRA  Decisions."   The  Summary  is 
distributed  to  over  1 ,500  labor-relations  specialists  and  neutrals  around  the  country,  and 
has  become  an  important  source  of  timely  information  for  Federal  union  and  agency 
practitioners,  particularly  in  outlying  areas  where  reasonable  access  to  FLRA  bound 
volumes  or  local  depository  libraries  may  not  exist.    In  addition,  the  Authority  continues 
to  receive  requests  for  the  Statute,  the  Guide  to  the  Statute,  and  general  informational 
brochures  used  by  managers  and  union  stewards  in  their  day-to-day  labor  relations 
responsibilities.   Such  valuable  resources  will  continue  to  be  published  by  the  Authority. 

As  the  Authority  continues  to  develop  its  training  capabilities  in  order  to  provide  parties 
with  the  tools  needed  for  a  more  effective  relationship,  the  Authority  will  develop 
additional  written  materials  to  complement  such  training  efforts.   Such  materials  will 
target  increased  understanding  of  the  law,  the  rights  and  obligations  of  the  parties,  the 
processes  which  enhance  the  parties  relationship,  and  of  procedures  for  more  effective 
resolution  of  disputes.   A  brochure  outlining  the  various  training  programs  will  also  be 
offered  to  inform  the  parties  of  opportunities  in  this  area. 

The  Office  of  Administrative  Law  Judges  will  render  quality  decisions  within  a 
median  time  of  180  days  or  less  from  the  issuance  of  a  complaint. 

Impact:   In  FY  1993  the  AU's  will  close  approximately  330  cases  by  settlement  at 
hearing  or  through  the  issuance  of  a  decision.   The  AU's,  therefore,  should  be  able  to 
meet  the  objective  of  rendering  quality  decisions  within  a  median  time  of  180  days  from 
issuance  of  a  complaint. 


During  the  next  three  to  five  years,  the  Office  of  the  Inspector  General  (OIG),  will 
continue  to  develop  programs  and  operations  designed  to  meet  the  mandate  of  the 
IG  Act  and  its  amendments. 

Impact:   In  accomplishing  its  statutory  mission,  the  OIG  will  provide  the  Chairman  and 
the  Congress  with  objective  evaluations  of  FLRA  programs  and  operations.   Through 
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appropriate  processes,  the  OIG  will  review  and  determine  those  FLRA  programs  and 
operations  vulnerable  to  fraud,  waste,  and  abuse,  and  will  develop  and  suggest  ways  for 
management  to  overcome  any  such  problems. 

In  order  for  the  OIG  to  achieve  this  goal,  it  is  critical  to  have  a  well  publicized  and 
properly  functioning  Hotline;  proactive  investigative  programs;  a  realistic  audit  program 
with  a  tested  and  frequently  reviewed  audit  universe;  an  objective  cyclical  inspection 
program;  and  most  importantly,  a  professionally  trained,  equipped  and  supported  OIG 
staff. 

The  Omce  of  the  Executive  Director  will  develop  and  implement  a  niicrocomputer 
based  procurement/property  system  to  provide  for  automation  of  the  procurement 
and  property  management  processes  in  the  OfTice  of  Administration. 

Impact:   Consistent  with  the  installation  of  the  fully  integrated  microcomputer  based  local 
area  network  in  Agency  Headquarter's  Offices  in  FY  1993,  the  Office  of  the  Executive 
Director  will  automate  various  administrative  processes  which  previously,  due  to  lack  of 
available  technology  or  ADP  system  capability,  have  been  performed  on  a  manual  basis. 

Available  resources  will  be  used  to  provide  for  development  of  ADP  software 
applications  to  automate  the  procurement  process  and  integrate  it  with  the  property 
management  function.   This  will  result  in  more  timely  procurement  processing,  and 
improved  efficiency  and  accuracy  in  addressing  the  Agency's  property  management 
responsibilities  in  accordance  with  current  Federal  Property  Management  guidelines. 

In  FY  1992,  an  Office  of  the  Inspector  General  financial  audit  identified  certain 
deficiencies  in  the  Agency's  property  management  system,  including  inaccuracies 
regarding  data  reflected  in  the  property  inventory.  The  development  and  implementation 
of  an  automated  procurement/property  system  will  correct  identified  deficiencies. 

The  OfTice  of  the  Executive  Director  will  provide  all  planning  and  coordination  with 
regard  to  the  implementation  of  the  new  Federal  Personnel  Payroll  System  (FPPS)  in 
the  OITice  of  Administration. 

Impact:   The  Office  of  the  Executive  Director  will  continue  to  provide  all  planning  and 
coordination  with  regard  to  the  phased  implementation  of  the  new  Federal  Personnel 
Payroll  System  (FPPS)  in  the  Office  of  Administration. 

The  Federal  Labor  Relations  Authority  is  currently  supported  by  the  Department  of 
Interior's  automated  Payroll  and  Personnel  System  (PAY/PERS).  This  includes  the  use 
of  the  PAY/PERS  for  maintaining  automated  personnel  information  for  all  FLRA 
employees,  generation  of  personnel  actions  and  reports,  maintaining  payroll  records  for 
all  FLRA  employees,  the  generation  of  payroll  and  wage  and  earnings  reports,  and  the 
actual  processing  of  the  payroll. 
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The  need  for  replacing  the  current  PAY/PERS  System  was  identified  by  the  Department 
of  Interior  in  May  1986.   A  system  being  developed  for  the  Federal  Bureau  of 
Investigation  was  selected  as  the  design  model  for  development  of  the  FPPS  by  the 
Department  of  Interior.    System  development  was  initiated  in  October  1990  and  full 
implementation  is  scheduled  to  be  completed  in  October  1996. 

When  completed,  the  transition  to  FPPS  will  provide  for  full  automation  of  functions 
performed  in  the  personnel/payroll  area  including:  preparation  of  personnel,  position, 
payroll  and  training  actions;  performing  retirement  calculations;  security  administration; 
obtaining  queries  or  reports  related  to  EEO,  payroll,  labor  cost  or  other  information;  and 
interfacing  with  the  FFS  accounting  system  for  generation  of  financial  reports.   The 
system  will  also  have  the  capability  to  interface  and  exchange  information  with  certain 
external  entities  including:  the  Treasury,  0PM,  0MB,  NFC,  unemployment  contractors 
and  taxing  authorities. 

10.  The  OfTice  of  Executive  Director  will  continue  to  conduct  comprehensive  reviews 
and  analysis  of  current  and  future  Authority  case  information  needs  and 
requirements. 

Impact:   This  review  will  enable  the  Authority  to  ascertain  the  effectiveness  of  continuing 
to  disseminate  the  information  by  publication  to  the  parties,  including  the  kind  of 
information  that  the  parties  might  find  most  beneficial;  the  accuracy  of  its  distribution 
lists  used  to  disseminate  information  to  the  parties;  and  the  most  cost  effective  method  of 
developing  its  publications.   The  Agency  will  review  its  case  publishing  process  —  in 
particular  the  Bound  Volumes  and  the  Reports  of  Case  Decisions  -  to  ensure  that  the 
parties  are  receiving  up-to-date  notification  of  Authority  decisions  in  a  manner  that  is  cost 
effective  to  the  Authority  and  timely  for  the  parties.    We  believe  that  this  initiative  can 
be  accomplished  with  the  installation  of  our  new  computer  system,  and  will  provide  the 
parties  with  more  useful  and  timely  information  related  to  Authority  cases. 


FY  1992  Accomplishments; 

Authority  Case  Processing 

1.     The  Authority  has  made  significant  progress  in  meeting  its  goals  of  reducing  its  case 
inventory,  and  its  inventory  of  overage  cases,  that  is,  cases  pending   more  than  six 
months  from  date  of  filing.   At  the  conclusion  of  FY  1991,  the  Authority  had  a  case 
inventory  of  247  cases,  92  of  which  were  over  six  months  old.    At  the  conclusion  of  FY 
1992,  the  Authority  had  closed  522  cases,  the  total  inventory  was  down  to  194  cases,  and 
only  31  cases  were  over  six  months  old. 

During  the  past  year,  the  Authority  has  issued  a  number  of  significant  cases  addressing 
major  issues  in  the  program.   Examples  of  these  are  as  follows: 
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Exceptions  to  Arbitration  Awards 

NFFE.  Local  1263.  and  POD.  E)efense  Language  Institute.  Monterey.  California.  43 
FLRA  791,  No.  64.   The  Authority  reexamined  the  role  of  arbitrators  in  resolving 
grievances  disputing  determinations  by  agencies  to  contract  out  work. 

NTEU.  Chapter  33.  and  IRS.  Phoenix  District.  44  FLRA  252,  No.  22.  The  Authority 
addressed  arbitrators'  authority  to  withdraw  or  rescind  awards. 

National  Labor  Relations  Board  and  NLRB  Union.  44  FLRA  1223.  No.  100.   The 
Authority  reviewed  the  analytical  standard  used  to  allocate  burdens  of  proof  in  cases 
alleging  unlawful  discrimination  under  Title  VII  of  the  Civil  Rights  Act  of  1964. 

Negotiability  Determinations 

NFFE.  Local  2119  and  Dept.  of  the  Army.  Rock  Island  Arsenal.  Rock  Island.  Illinois. 
42  FLRA  993,  No.  70.  The  Authority  found  negotiable  a  proposal  that  would  require 
the  Agency  to  place  employees  affected  by  a  holiday  shutdown  on  administrative  leave. 

AFGE.  Local  3295  and  Dept.  of  the  Treasury.  Office  of  Thrift  Supervision.  44  FLRA 
63,  No.  5.   The  Authority  found  negotiable  as  an  appropriate  arrangement  a  proposal 
prohibiting  the  Agency  from  using  information  to  adversely  affect  a  performance  rating  if 
the  information  was  not  furnished  to  the  affected  employee  at  the  first  performance 
progress  review  meeting  after  the  information  became  available. 

AFGE.  Local  1857  and  Dept.  of  the  Air  Force.  McCiellan  Air  Force  Base.  California. 
44  FLRA  98,  No.  8.    The  Authority  found  nonnegotiable  a  proposal  which  required 
certain  employees  to  pay  a  fee  to  the  Union  to  cover  all  Union  expenses  directly 
associated  with  the  Union's  representational  obligations. 

Unfair  Labor  Practices 

Dept.  of  the  Army.  Defense  Language  Institute.  Presidio  of  Monterey.  California  and 
NFFE.  Local  1263.  43  FLRA  974,  No.  79.   The  Authority  found  that  there  is  no 
obligation  under  the  Statute  to  stay  a  management  action  during  the  pendency  of  an 
arbitration  proceeding  contesting  that  action. 

Dept.  of  Labor.  Employment  and  Training  Administration.  San  Francisco.  California  and 
Lou  Ann  Bassan.  43  FLRA  1036,  No.  86.   The  Authority  decided  that  the  assertion  of  a 
right  set  forth  in  a  collective  bargaining  agreement  by  an  employee  constitutes  protected 
activity  under  section  7102  of  the  Statute. 

AFGE.  Local  2391.  AFL-CIO  and  Robert  M.  Wangeman.  44  FLRA  1084,  No.  87.   The 
Authority  determined  that  attorney  fees  may  be  awarded  at  market  rates  under  the  Equal 
Access  to  Justice  Act  to  union-employed  attorneys. 
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Dept.  of  Health  and  Human  Services.  SSA  and  AFGE  and  NFFE.  44  FLRA  230,  No. 
20.   The  Authority  defined  what  constitutes  a  collective  bargaining  agreement  for 
purposes  of  section  71 1 1(f)(3)  of  the  Statute. 

Court  Litigation 

2.  As  in  past  years  the  Authority  continued  to  be  involved  in  court  litigation.   One  of  the 
more  significant  cases  resulted  in  the  Third  Circuit,  sitting  en  banc,  affirming  and 
enforcing  an  Authority  decision  directing  an  agency  employer  to  provide  a  union  with  the 
names  and  home  addresses  of  employees  represented  by  the  union.   The  Authority  had 
rejected  the  agency  employer  claim  that  disclosure  would  violate  the  Privacy  Act.  FLRA 
v.  Dep't  of  the  Navy,  Nos.  90-3690  and  90-3674  (3d  Cir.,  May  26,  1992)  (en  banc). 

Labor-Management  Cooperation  Program 

3.  With  respect  to  labor-management  cooperation,  the  Authority's  policy  and  role  in  this 
area  include,  in  part,  working  closely  with  other  agencies  involved  in  workplace  dispute 
resolution  such  as  the  Merit  Systems  Protection  Board,  the  Equal  Employment 
Opportunity  Commission,  and  the  Federal  Mediation  and  Conciliation  Service.   To  that 
end,  the  FLRA  co-sponsored  the  Federal  Dispute  Resolution  (FDR)  Conference  in 
September  1991  and  again  in  August  1992.    Major  themes  addressed  in  1992  were 
"Revitalizing  the  Grievance/Arbitration  Procedure"  and  "Federal  Sector  Negotiations: 
Blind  Alleys  or  Bridges  to  Agreement"  through  a  total  of  twelve  hours  of  training  for 
labor,  management,  and  neutral  participants.    Plans  are  proceeding  with  the  development 
of  the  FLRA's  track  of  workshops  for  the  FDR  Conference  scheduled  for  August  1993. 

The  Authority  plans  to  continue  using  these  types  of  training  conferences  to  inform  and 
to  guide  Federal  sector  agencies  and  unions  on  how  to  achieve  more  informed,  effective, 
and  cooperative  labor  relations.   To  date  in  FY  1993,  the  FLRA  has  participated  in 
several  other  labor  relations  and  dispute  resolution  conferences,  including  the  Office  of 
Personnel  Management's  (OPM)  Symposium  on  Employee  and  Labor  Relations  and  the 
Society  of  Professionals  in  Dispute  Resolution's  (SPIDR)  National  Conference.    In 
addition,  the  FLRA  is  currently  co-sponsoring  the  annual  Symposium  of  the  Society  of 
Federal  Labor  Relations  Professionals  (SFLRP),  held  in  Washington,  D.C.   Conferences 
such  as  these  attract  the  national  leadership  from  the  labor,  management,  and  neutral 
communities.    Further,  local  and  regional  presentations  and  training  programs  on 
improving  labor-management  relations  continue  to  be  developed  and  delivered  by  the 
FLRA,  often  in  conjunction  with  such  professional  associations  as  the  Industrial  Relations 
Research  Association  GRRA).   The  FLRA  has  responded  as  well  to  specific  requests  for 
targeted  presentations  on  various  aspects  of  labor-management  cooperation  to  audiences 
of  labor  and  management  representatives  from  a  variety  of  unions  and  agencies. 

With  the  above  outreach  efforts,  the  specific  needs  of  labor  and  management  parties 
attempting  to  develop  more  constructive  relations  have  been  identified.   As  a  result,  the 
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FLRA  has  established  a  clearinghouse  of  information  and  resources  about  a  variety  of 
timely  subjects,  including  various  aspects  of  the  process  of  establishing  collaborative 
relations  between  labor  and  management.   Additionally,  written  materials  continue  to  be 
developed  to  respond  to  the  parties*  expressions  of  need  and  interest. 

Lastly,  through  the  FLRA's  public  programs,  labor  and  management  representatives' 
have  enjoyed  increased  access  to  staff  expertise  on  the  collaborative  structures  and 
processes  which  may  enhance  the  conduct  of  labor  relations.   As  a  result,  requests  have 
been  received  for  assistance  in  assessing  the  joint  relationship  of  specific  parties  and  in 
targeting  areas  for  improvement.  Such  assistance  has  been  provided  to  the  extent 
possible  by  FLRA  staiff,  particularly  in  the  area  of  referral  of  the  parties  to  programs  and 
providers  who  can  assist  them  with  specific  needs.   Overall,  the  FLRA's  progress  in  FY 
1993  toward  further  development  of  its  labor-management  cooperation  program  has  been 
praised  by  the  Federal  sector  labor-management  community  as  both  timely  and  useful. 

4.  During  the  fiscal  year,  the  Authority  continued  to  provide  unions  and  agencies  with 
informational  materials  and  resources.   The  Authority  began  publishing  a  "Quarterly 
Summary  of  FLRA  Decisions*  which  provides  the  parties  with  up-to-date  information  on 
the  most  significant  cases  decided  by  the  Authority  and  the  courts.   The  summaries  are 
distributed  to  over  1300  union  and  agency  representatives,  particularly  those  in  areas 
where  FLRA  decisions  are  not  easily  accessible.   Over  400  arbitrators  who  hear  Federal 
sector  cases  are  also  included  in  the  distribution. 

Inspector  General  Activities 

5.  During  FY  1992,  the  Office  of  the  Inspector  General  (OIG)  completed  and  issued  four 
(4)  audit  reports  and  two  (2)  informal  management  letters.  Two  additional  audits  were 
initiated.   In  addition,  an  automated  audit  recommendation  tracking  system  was 
established,  and  an  audit  manual  was  completed.  The  OIG  also  assisted  the  Executive 
Director  in  establishing  audit  follow-up  procedures  for  the  agency. 

Two  important  areas  audited  during  the  year  were  the  agency's  financial  statements  and 
its  conversion  from  a  main-frame  computer  system  to  a  personal  computer  network 
system.   Several  audit  recommendations  were  made  to  improve  accounting  procedures, 
including  documenting  fund  balance  reconciliations  with  U.S.  Treasury  figures,  in  order 
to  achieve  unqualified  (pinions  of  the  financial  statements  in  the  future.   Important 
recommendations  were  also  made  regarding  the  computer  system  conversion  so  that  the 
agency  could  meet  the  necessary  federal  regulatory  requirements.   A  follow-up 
management  letter  alerted  the  agency  of  a  conversion  oversight  that  allowed  "write  to" 
access  to  "read-only"  network  program  files. 

6.  A  number  of  tasks  have  also  been  completed  in  the  OIG  investigative  area.   All  statutory 
requirements  for  a  separate  system  of  investigative  records  within  the  OIG  were  satisfied 
and  such  a  system  was  established  late  in  FY  1991.   An  investigative  manual  setting  forth 
OIG  policy  and  procedure  was  completed  and  put  into  use  in  March  1992.    During 
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FY  1992,  seven  (7)  investigations  were  initiated,  four  (4)  were  completed  and  closed, 
one  was  transferred  to  another  Inspector  General,  and  two  remain  open  under  active 
investigation. 

In  other  OIG  activity,  a  cyclical  inspection  program  is  in  its  preliminary  stages.    Certain 
"test"  inspections  will  take  place  in  late  FY  1993  with  visits  to  both  Regional  and 
Headquarter's  offices  targeted.    A  "Hot  Line"  is  in  operation,  but  has  not  been  widely 
publicized.    Part  of  this  limited  progress  is  deliberate,  part  is  due  to  higher  priorities  of 
investigation  and  other  matters.    A  problem  with  the  "Hot  Line"  has  been  created  by  the 
switch  to  the  FTS  2000  system.    Both  the  calling  long  distance  phone  number  and  the 
number  called  are  identified  on  the  billing  statement  for  the  "long  distance"  type 
communications.   Such  calls  are  then  reviewed  by  management  to  ensure  the  FTS  system 
is  only  being  used  for  official  long  distance  calls.    However,  this  review  negatively 
affects  the  10 's  ability  to  guarantee  anonymity  to  employees  reporting  matters  of  fraud, 
waste,  and  abuse  to  the  OIG.   The  OIG  will  overcome  this  obstacle  by  establishing  an 
800  "Hot  Line"  and  P.O.  Box.   These  procedures  will  be  in  place  at  the  time  of  the 
relocation  of  the  Headquarter's  offices  in  FY  1993.   The  new  number  and  P.O.  Box  will 
be  published  throughout  the  Agency  and  other  appropriate  venues. 

A  financial  mzmagement  audit  by  an  independent  auditor  of  the  FLRA's  financial 
statements  for  FY  1990  was  completed  in  FY  1992.   The  audit  was  conducted  in 
accordance  with  the  General  Accounting  Office's  Government  accounting  standards.   The 
final  audit  report  has  been  issued  which  identifies  only  one  significant  deficiency  —  the 
FLRA's  property  management  system,  where  the  property  inventory  is  currently  updated 
on  a  manual  basis.    In  resp>onse  to  this  finding,  the  current  plan  is  to  provide  for  the 
development  and  implementation  of  a  microcomputer  based  procurement/property 
management  system  when  funds  are  available,  which  will  serve  to  improve  the 
effectiveness  and  efficiency  of  the  current  process  and  correct  the  deficiency  identified  in 
this  area. 

Relocation  of  Headquarter's  Omces 

The  Office  of  Executive  Director  has  served  as  the  focal  point  on  all  planning  design, 
and  coordination  matters  related  to  the  relocation  of  the  Agency's  Headquarter's  Offices 
to  suitable  space  in  Washington,  D.C.  planned  for  March  1993.   The  FLRA's  lease  on 
its  current  Headquarter's  office  space  expired  on  August  16,  1991.   The  Agency  has  been 
working  with  the  General  Services  Administration  to  procure  suitable  office  space  in  the 
downtown  area  to  ensure  our  new  Headquarter's  offices  are  within  close  proximity  to  the 
Courts  and  our  clientele.    Specific  building  specifications  were  developed  to  ensure  that 
the  FLRA  obtains  the  type  and  quality  of  space  necessary  to  support  its  mission 
requirements.    Based  upon  those  specifications  and  the  Agency's  Request  for  Space,  an 
Acquisition  Plan  and  Solicitation  For  Offers  were  developed  as  part  of  the  process  for 
acquiring  new  space.    As  a  result  of  our  efforts,  a  ten  year  lease  for  space  at  our  new 
location  at  the  Westory  Building  was  signed  by  the  GSA  in  late  July.   The  physical  move 
is  scheduled  to  take  place  in  March  1993. 
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Headquarter's  Telecommunications  System 

10.  The  Office  of  Executive  Director  identified  all  technical  requirements,  and  made  final 
recommendations  for  the  acquisition  of  a  new  telecommunications  system  for 
Headquarter's  Offices.  The  system  has  been  purchased  and  will  be  installed  in  the 
Agency's  new  Headquarter's  Offices  prior  to  the  relocation. 

The  telecommunications  system  is  state-of-the-art  to  allow  for  the  use  of  sophisticated 
conference  calling  techniques,  message  waiting,  voice  mail  and  programmable  memory 
buttons  ~  all  of  which  will  enhance  FLRA  daily  operations  and  allow  for  the  maximum 
effective  use  of  Agency  resources.   The  new  system  will  allow  FLRA  to  fully  implement 
the  full  range  of  FTS-2000  services  and  those  services  available  through  the  Washington 
Interagency  Telecommunications  System  (WITS). 

Headquarter's  ADP  Initiative 

11.  The  Office  of  Executive  Director  completed  all  related  planning  and 
procurement  of  a  fully-integrated  microcomputer  based  Local  Area  Network  for 
installation  in  the  Agency's  Headquarter's  offices.   While  most  of  the  system  was 
purchased  in  FY  1992,  some  follow-up  purchases  were  required  to  complete  the  system 
in  FY  1993.   Based  upon  information  gathered  by  an  Agency-wide  task  force,  the 
Authority  tested  several  pilot  applications  regarding  hardware  configuration,  network 
operating  system  and  software  applications  in  FY  1992  and  FY  1993.   Training  has  been 
provided  to  all  participants.     Full  implementation  will  be  accomplished  in  all 
Headquarter's  offices  in  early  FY  1993. 

A  personal  computer  has  been  provided  to  every  employee  to  enable  employees  to 
communicate  with  other  system  users  on  a  fully  integrated  Local  and  Wide  Area 
Networks.   Also,  funds  are  included  in  FY  1993  to  purchase  software  to  facilitate 
conversion  of  Agency  operations  that  were  not  funded  in  FY  1992.  The  completion  of 
the  installation  of  this  new  system  will  enable  the  Agency  to  improve  its  case  tracking, 
electronic  mail,  word  and  data  processing  and  research  capabilities.   The  enhanced 
electronic  research  allows  for  word  search  capability  and  the  accessing  of  Authority 
decisions,  citator  and  case  summaries  by  all  employees  on  the  network.    Additionally, 
this  system  will  enable  the  Agency  to  seek  creative  and  innovative  methods  for 
accomplishing  its  work  more  cost  effectively  and  to  implement  automated  administrative 
improvements.   Equally  important,  this  plan  provides  that  for  the  first  time  Agency 
Headquarter's  and  Regional  Offices  will  be  linked  electronically  on  the  same  computer 
network. 
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OUTPUT/WORKLOAD  MEASURES  FOR  AUTHORITY  CASE  PROCESSING 

FY  1991  -  1993 


Workload  Proiections: 


FY  1991 

FY  1992 

FY  1993 

Actwai 

Artwai 

grtimatg 

New  Case  Intake 

Arbitration 

203 

188 

195 

Negotiability 

128 

115 

137 

Rq)resentation 

23 

25 

30 

Unfair  Labor  Practice 

145 

139 

200 

Nfiscellaneous 

_2 

_2 

4 

Total  Intake 

502 

469 

566 

Ca??5Ci9S«i 

Arbitration 

268 

201 

208 

Negotiability 

196 

148 

137 

Representation 

28 

21 

30 

Unfair  Labor  Practice 

213 

151 

169 

Miscellaneous 

7 

J. 

_2 

Total  Closed 

712 

522 

547 

Cases  Pending  at  End  of  Year 

Arbitration 

93 

80 

67 

Negotiability 

83 

50 

50 

Representation 

2 

6 

6 

Unfair  Labor  Practice 

69 

57 

88 

Miscellaneous 

_Q 

_! 

_2 

Total  Pending 

247 

194 

213 
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OmCE  OF  THE  ADMINISTRATIVE  LAW  JUDGES  CASE  PROCESSING 

FY  1991  -  1993 

Workload  Projections: 

FY  1991        FY  1992         FY  1993 


Cases  Carried  Over  From  Prior  Year 
Cases  Opened 
Total  Caseload 

259 
955 

1,214 

277 

723 

1.000 

260 
1,245 
1,505 

Cases  Closed  Before  Hearing 

649 

448 

572 

Cases  Closed  At  Hearing 
Cases  Closed  By  Decision 
Total  Cases  Closed 

170 
118 
937 

173 
119 
740 

224 
106 
902 

Cases  Pending  At  End  of  Year 

277 

260 

603 

Awaiting  Hearing 
Awaiting  Decision 

231 
46 

207 
53 

446 
157 
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OFnCE  OF  THE  GENERAL  COUNSEL 


Introduction:  The  Office  of  the  General  Counsel  is  responsible  for  investigating  all 
allegations  of  unfair  labor  practices  filed  with  the  Federal  Labor  Relations  Authority  under 
Title  vn  of  the  Federal  Service  Labor-Management  Relations  Statute  and  the  Foreign  Service 
Act  of  1980.   This  office  has  final  authority  over  the  issuance  and  prosecution  of  all 
complaints  and  unfair  labor  practice  charges.   The  General  Counsel  is  responsible  for 
managing,  directing,  and  supervising  all  employees  in  the  Regional  Offices.   The  General 
Counsel  reviews  all  appeals  of  decisions  where  Regional  Directors  refused  to  issue 
complaints. 

In  1983,  pursuant  to  5  U.S.C.  7105(e)  (1)  and  (0,  the  Authority  delegated  to  the  Regional 
Directors  the  responsibility  for  conducting  all  representation  case  elections  and  certifying  the 
results  to  the  parties.    Further,  the  Regional  Directors  have  the  delegated  responsibility  for 
conducting  hearings  in  all  representation  cases  and  for  issuing  final  Decisions  and  Orders 
based  on  the  records  established  in  these  hearings. 

The  Office  of  the  General  Counsel  currently  manages  a  total  caseload  of  approximately 
15,000  cases  annually.    Most  cases  are  resolved  to  final  disposition  at  the  level  of  the  Office 
of  the  General  Counsel.    Less  than  3  percent  of  the  total  caseload  is  referred  to  other 
components  of  the  FLRA  for  final  disposition. 


Resource  Summary;  (in  thousands  of  dollars) 


FY  1992  FY  1993 

Actual  Estimate 


Budget  Authority  $  8,673  $  9,047 

Total  Permanent  Positions  133  133 

Full-time  Equivalent  Employment  126  131 


-28- 


557 

Current  SerrieeM  Budeet  prerriew 


Summary  of  FY  1993  Budget; 

The  current  FY  1993  Budget  Estimate  for  the  Office  of  the  General  Counsel  (CXJC)  totals 
$9,047,000  and  131  FTE's  for  133  authorized  positions.   Current  on-board  employment  was 
127  as  of  January  31,  1993.   Due  to  funding  considerations  the  OGC  currently  expects  to 
lapse  the  equivalent  of  approximately  5  FTE's  from  the  FY  1993  authorized  position  level  of 
133.  The  current  estimate  is  that  a  total  of  128  FTE's  will  be  funded  in  FY  1993,  3  FTE's 
below  the  authorized  FTE  ceiling  level  of  131. 

The  General  Counsel  position  is  currently  vacant.   Mr.  Alan  R.  Swendiman  vacated  that 
position  on  January  25,  1993.   The  President  has  not  yet  nominated  a  candidate  to  fill  this 
position. 

For  reasons  not  entirely  within  the  control  of  the  OGC,  the  Office  began  FY  1993  with  an 
identified  shortfall  of  approximately  $380,000  in  the  salary  and  benefits  area.    In  order  to 
continue  operations  without  resorting  to  a  reduction  in  force  or  furloughs,  it  was  necessary  to 
redirect  funds  from  other  budget  categories,  where  possible,  to  cover  salary  and  benefit  costs 
for  current  staff   Consequently,  the  Office  has  only  allocated  $300,000,  or  63  percent  of  the 
total  $475,000  travel  budget  to  date,  and  only  $15,000,  or  17  percent  of  the  total  equipment 
budget.   The  OGC  has  also  experienced  a  large  increase  in  transcript  costs,  caused  by 
contract  rates  that  have  more  than  doubled  in  the  past  year,  and  a  60  percent  increase  in  the 
number  of  hearings  in  representation  cases.   As  the  Office  begins  to  achieve  some  savings  in 
salary  and  benefit  costs  from  lapsing  vacant  positions,  additional  funds  will  be  allocated  to 
address  travel  and  equipment  needs. 


Programmatic  Objectives: 

1.  Provide  advice,  assistance  and  review  of  all  phases  of  field  office  performance  to  ensure 
adherence  to  case  handling  standards;  ensure  that  complex  cases  are  dealt  with  on  a 
uniform  basis  throughout  the  country  and  in  conformance  with  general  policies;  and 
ensure  that  the  decisions  in  these  cases  are  rendered  expeditiously. 

2.  Investigate  and  take  dispositive  action  on  all  allegations  of  unfair  labor  practices  under  the 
Federal  Service  Labor-Management  Relations  Statute  and  under  the  Foreign  Service  Labor 
Management  Relations  Statute. 

3.  Where  voluntary  settlement  cannot  be  obtained,  issue  complaints  in  meritorious  unfair 
labor  practice  charges,  performing  research  required  to  ensure  that  the  factual  and  legal 
standards  of  the  General  Counsel  are  being  applied. 

4.  When  requested,  conduct  complete  reviews  of  appeals  from  refusals  of  Regional  Directors 
to  issue  complaints  on  ULP  charges.   The  review  will  include  assurance  that  the  factual 
and  legal  standards  of  the  OGC  are  being  uniformly  applied  in  all  Regions. 
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5.    Investigate  and  take  initial  dispositive  action  on  all  petitions  involving  questions  of 

representation.    Supervise  or  conduct  all  elections  and  certify  the  results  of  elections  to  the 
parties.   Conduct  all  hearings  necessary  in  representation  petitions,  and  issue  final 
Decisions  and  Orders  in  a  timely  and  efficient  manner. 


Long-Range  Goals; 

1 .  To  complete  the  plan  for  implementation  of  state-of-the-art  technology,  including 
installation  of  the  remaining  local  area  networks  and  a  wide  area  network  that  connects  all 
regions  to  each  other  and  Headquarter's. 

2.  To  promote  more  cooperative  relationships  between  labor  and  management  and,  thereby, 
decrease  reliance  on  litigation  to  achieve  objectives  in  a  changing  federal  workplace. 

3.  To  improve  the  quality  of  case  handling  in  representation  cases  by  making  the  process 
more  accessible  and  efficient  for  the  parties,  and  more  responsive  to  changes  brought 
about  by  the  restructuring  and  downsizing  of  the  Department  of  Defense  and  other 
executive  agencies. 

4.  To  improve  the  quality  of  investigations,  resolutions  and  prosecutions  of  meritorious 
unfair  labor  practice  charges. 

5.  To  improve  the  awareness  of  people  in  the  public  sector  of  the  purposes,  policies,  rights 
and  responsibilities  under  the  Federal  Service  Labor-Management  Relations  Statute  and  to 
make  the  process  more  easily  understood  and  easier  to  use  by  the  parties  to  whom  the 
statute  is  designed  to  serve. 


PROGRAM  HIGHLIGHTS 

Workload 

Total  Available  Workload  has  increased  more  than  50  percent  over  the  past  10  years  (1983- 
1992).  (TABLE  1)  The  workload  has  increased  7  percent  or  more  per  annum  in  all  but  one 
year  since  FY  1987.   In   FY  1992,  total  workload  increased  by  19  percent  over  the  previous 
year.'   The  OGC  projects  annual  increases  in  new  ULP  charges  of  8  percent  per  year  for 
FY  1993  and  FY  1994.   In  anticipation  of  the  effects  of  DOD  reorganizations  and  base 
closures,  the  OGC  projects  increases  in  new  representation  petitions  of  25  percent  for  each 
year. 


'  Productivity  projections  for  FY  1993  take  into  consideration  the  identified  shortfall 
in  salary  and  benefit  costs  of  approximately  $380,(XX).   To  cover  this  shortfall,  funds  will 
need  to  be  transferred  from  other  categories  and  curtailment  of  certain  activities  is  necessary. 
Nevertheless,  the  OGC  estimates  that  it  will  be  necessary  to  lapse  several  positions. 
Productivity  calculations  are  based  on  128  Kit. 
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During  the  same  10  year  period,  total  authorized  staff  have  decreased  from  171  to  133,  a 
reduction  of  22  percent.   Thus,  the  Office  of  General  Counsel  has  worked  with  a  50  jjercent 
increase  in  workload  with  a  22  percent  decrease  in  staff.   The  number  of  dispositive  actions 
per  authorized  FTE  has  increased  from  44  in  FY  1983  to  77  in  FY  1992,  an  increase  of  75 
percent.  (TABLE  2)   However,  the  increase  in  workload  per  authorized  FTE  has  increased 
from  52  in   FY  1983  to  102  in  FY  1992  -  an  increase  of  94  percent.  (TABLE  3)  The  OGC's 
ability  to  meet  the  demands  of  the  workload  is  outpaced  by  the  cumulative  effects  of  the 
increase  in  workload  and  decrease  in  staff. 

Assuming  the  workload  continues  to  increase  8  percent  in  ULP's  and  25  percent  in 
rq)resentation  cases  in  FY  1993,  then  OGC  faces  an  increase  to  1 16  cases  per  authorized 
FTE.   This  is  the  average  workload  per  authorized  FTE.    If  you  examine  the  average 
workload  only  for  agents  assigned  full-time  to  processing  cases,  the  increases  will  be  even 
more  dramatic.    For  example,  based  on  current  staff,  total  workload  per  agent  will  exceed 
260  cases. 

Representation  Caseload 

The  workload  projections  set  forth  are  not  unrealistic.   Based  on  the  experience  of  the  past 
several  years,  the  OGC's  projections  in  fact  may  be  on  the  low  side.    Several  ongoing  and 
pending  activities  give  rise  to  concern.   The  OGC  has  already  experienced  a  50  percent 
increase  in  representation  cases  in  FY  1992  and  Department  of  Defense  reorganizations  and 
downsizing  will  result  in  large  increases  in  workload  for  this  office.   The  intake  of 
representation  petitions  in  the  first  quarter  of  FY  1993  increased  60  percent  over  the  same 
period  of  FY  1992.   The  planned  based  closures  have  not  even  begun  to  go  into  effect. 

The  representation  workload  is  more  than  simply  larger  numbers.    It  also  presents  some  of  the 
most  complicated  and  novel  representation  issues  seen  in  this  agency's  experience. 
Representation  (RO)  petitions  are  being  filed  from  facilities  which  have  had  no  previous 
activity.   A  Clarification  of  Unit  (CU)  petition  involving  SSA  sought  to  clarify  the  status  of 
more  than  7(X)  positions.   The  transfer  of  all  DOD  supply  functions  to  the  Defense  Logistics 
Agency  (DLA),  the  creation  of  the  Defense  Commissary  Agency  (DeCA)  and  the 
establishment  of  the  Defense  Printing  Service  (DPS)  have  had  a  major  impact  on 
representation  case  processing  on  the  OGC. 

The  DLA,  DeCA  and  DPS  reorganizations  are  just  the  beginning.  The  Defense  Finance  and 
Accounting  Service  is  beginning  its  second  reorganization  in  three  years  that  will  affect 
50,(XX)  employees.   The  Air  Force  is  reorganizing  its  major  commands,  such  as  the  Air 
Logistics  Command,  the  Air  Force  Systems  Command  and  the  Strategic  Air  Command.  The 
case  work  resulting  from  these  reorganizations  will  be  as  complicated  as  those  now  pending. 

Ultimately  any  delays  in  the  OGC's  ability  to  process  its  cases  efficiently  has  a  concomitant 
effect  on  the  affecteid  agencies'  operations.   Where  the  representation  cases  present  questions 
concerning  which  if  any  of  the  affected  unions  appropriately  represent  the  employees  of  the 
newly  formed  organization,  the  case  law  requires  that  the  agency  not  make  any  changes 
except  those  necessary  for  the  continued  functioning  of  the  agency.   Agencies  such  as  DLA 
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DeCA  and  DPS  are  essentially  precluded  from  making  any  changes  in  personnel  practices  and 
policies.   Thus,  the  longer  the  delay  in  processing  the  DOD  representation  cases,  the  less 
effective  the  agency  is  at  achieving  the  objectives  intended  by  the  reorganization. 

Unfair  Labor  Practice  Cases 

In  FY  1992,  the  OGC  received  more  than  a  20  percent  increase  in  new  unfair  labor  practice 
(ULP)  charges.    It  was  the  sixth  consecutive  year  of  increased  filings.   In  every  year  but  one 
the  increase  has  been  at  least  8  percent  higher  than  the  previous  year.   OGC  believes  that  this 
trend  will  continue  over  the  next  two  years.    For  the  first  quarter  of  FY  1993,  ULP  charges 
were  up  15  percent  over  the  first  quarter  of  FY  1992.   The  increase  in  ULP's  is  in  large  part 
a  result  of  reorganizations  and  downsizing  within  oiher  agencies.    As  stated  above,  agencies 
involved  in  representation  cases  that  raise  questions  concerning  representation  must  maintain 
existing  conditions  of  employment  to  the  maximum  extent  possible  during  the  pendency  of  the 
question  concerning  representation,  unless  such  changes  are  necessary  to  ensure  the  efficient 
functioning  of  the  agency.    Several  charges  have  been  filed  alleging  changes  in  working 
conditions  in  circumstances  related  to  reorganizations  involving  several  bargaining  units. 

Additionally,  certain  types  of  ULP's  that  may  directly  affect  the  results  of  an  election  have 
the  effect  of  staying  the  processing  of  the  petition  pending  resolution  of  the  ULP  charges. 
Such  charges  are  given  priority  and  require  immediate  investigation  and  resolution.    These 
charges  constitute  additional  work  and,  if  filed  in  quantity,  will  have  the  effect  of  impeding  all 
other  work  in  the  OGC.    It  is  reasonable  to  expect  many  such  charges  where  more  than  one 
union  seeks  to  represent  new  organizations  formed  from  many  bargaining  units. 

Management  Initiatives 

The  problem  created  by  increasing  workload  and  diminishing  resources  has  magnified  and 
intensified  each  year.    In  response,  OGC  has  taken  several  initiatives  over  the  past  few  years 
including  downsizing  the  headquarter's  operations,  reducing  the  total  regional  management 
staff  through  regional  reorganization,  and  changing  the  methods  and  means  of  performing  the 
work  to  increase  productivity  and  efficiency  (e.g.,  greater  reliance  on  conducting 
investigations  by  telephone,  increased  efforts  in  obtaining  settlements  regardless  of  the  merits 
of  the  charges,  liberal  exercise  of  prosecutorial  discretion  by  placing  more  efforts  and 
energies  on  cases  having  a  greater  impact  upon  the  labor-management  relations  program  and 
procurement  of  computers  for  all  members  of  the  regional  staffs).   OGC  believes  that  it  has 
exhausted  attempts  at  maximizing  the  existing  resources.    In  our  opinion,  increased 
productivity  cannot  be  expected  from  the  agents  at  the  levels  necessary  to  keep  up  with  the 
increasing  workload. 

With  increasing  workloads,  moreover,  the  benchmark  for  determining  which  cases  are  of 
sufficient  importance  to  warrant  full  scale  investigations  continues  to  rise.   The  effect  is  that 
each  year  a  smaller  percentage  of  cases  receive  adequate  scrutiny  on  which  to  make  sound 
decisions. 
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Labor-Management  Cooperation 

As  great  as  the  workload  increase  has  been,  its  effect  has  been  somewhat  ameliorated  through 
interventions  by  regional  directors  and  the  Counsel  for  Special  Outreach.    In  these 
interventions,  an  OGC  rq)resentative  meets  with  management  and  unions  within  agencies  or 
activities  from  which  large  numbers  of  cases  are  generated.   Attempts  are  made,  through 
training  or  mediation,  to  help  the  parties  reach  agreement  on  a  procedure  for  resolving 
potential  unfair  labor  practice  issues.   The  program  developed  by  the  Counsel  for  Special 
Outreach,  known  as  "Knowledge,  Communication  and  Trust",  is  designed  to  combine 
instruction  on  the  rights  and  responsibilities  under  the  Statute  with  teaching  skills  on 
improving  communications  and  achieving  more  cooperative  relationships.   In  virtually  every 
one  of  the  12  agencies  where  this  program  has  been  provided,  charges  and  complaints  have 
been  resolved.   The  program  has  received  singularly  high  praise  for  its  effectiveness  from 
persons  within  and  outside  the  agency. 

Travel 

It  has  been  several  years  since  the  OGC  received  an  increase  in  the  travel  budget.   For  the 
OGC  this  area  has  experienced  the  biggest  reduction  over  time.   In  FY  1980,  the  OGC  had  a 
budget  for  travel  in  excess  of  $1,000,000.   At  that  time  OGC  had  a  total  workload  of 
approximately  8,000  cases  compared  to  over  15,000  cases  today.   Allowing  for  inflation 
during  the  last  12  years,  the  OGC  travel  budget  is  reduced  about  75  percent  to  80  percent. 
As  stated  previously,  the  OGC  has  allocated  approximately  $300,000  for  travel  at  this  point  in 
FY  1993  because  of  the  need  to  cover  a  shortfall  of  approximately  $380,000  in  salaries  and 
benefits.   Given  its  existing  procedures  for  investigating  cases,  OGC  does  not  believe  in 
returning  to  the  FY  1981  level  of  funding  for  travel.   It  is  essential,  however,  that  OGC 
agents  conduct  more  thorough  investigations  on  a  larger  percentage  of  the  total  caseload  than 
the  current  practice  allows. 

Equipment 

The  OGC  is  committed  to  completing  the  initiative  begun  three  years  ago  toward  full 
implementation  of  technology,  including  installation  of  local  area  networks  in  each  regional 
office  and  a  wide  area  network  which  will  tie  all  the  regional  offices  and  headquarter' s 
together.   In  addition,  existing  equipment  must  be  replaced  due  to  normal  wear  and  tear. 
Finally,  the  OGC  is  planning  to  obtain  high  density  file  systems  in  all  regional  offices  to 
offset  continued  reductions  in  space  and  to  procure  new  telephone  systems  in  each  region  to 
facilitate  the  practice  of  investigating  and  mediating  cases  by  telephone. 

Transcription  Services 

Increased  numbers  of  hearings  are  certain  to  occur  in  the  future,  especially  among  the 
representation  workload.   Hearings  in  representation  cases  are  often  lengthy.   For  example,  a 
hearing  in  San  Francisco  in  connection  with  a  Representation  (RA)  petition  in  a  DOD 
reorganization  ran  for  six  days  and  3,000  pages  of  transcription  were  made.   To  compound 
the  increased  costs,  the  Agency's  contract  with  Heritage  Reporting  Company  expired  in  July 
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1992.   Based  on  current  market  rates,  the  cost  of  transcripts  is  expected  to  increase  more  than 
100  percent  above  the  former  contract  rate.    Additionally,  because  of  increased  numbers  of 
hearings  in  representation  cases,  the  cost  of  transcripts  is  currently  at  1 10  percent  of  total 
FY  1992  expenditures  in  this  area. 

Conclusion 

The  OGC  has  continued  to  work  with  reduced  resources  and  a  very  large  and  growing 
workload.   It  has  met  the  challenge  by  making  significant  changes  in  its  operating  procedures 
and  by  cutting  spending  in  virtually  every  category.   There  is  a  limit  to  how  far  we  can  cut 
and  how  much  more  we  can  ask  of  the  employees.   There  is  also  a  limit  on  how  far  we  can 
go  in  reducing  the  level  of  service  and  the  amount  of  attention  that  is  given  to  cases.   The 
OGC  has  reached  those  limits. 
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Offke  of  the  General  Counsel 
ToUl  Available  Workload  -  Total  Dispositions 


FY 

Total 
Avail. 

Change 

from 
Prior  Yr 

% 
Change 

from 
Prior  Yr 

Cum. 

% 
from 
FY  83 

Total 
Dispos. 

Change 

from 

Prior 

Yr. 

% 

Change 

from 

Prior 

Yr 

Cum. 

% 

from 

FY  83 

83 

8,951 

7,525 

84 

8,521 

-   430 

-5% 

-  5% 

7,239 

-  286 

-4% 

-  4% 

85 

8,328 

-    193 

-2% 

-   7% 

7,212 

-     27 

0% 

-   4% 

86 

7,808 

-  520 

-6% 

-  13% 

6,534 

-  678 

-9% 

-  13% 

87 

8.975 

1,167 

15% 

0% 

7,410 

876 

13% 

-   2% 

88 

9,567 

592 

7% 

7% 

7,755 

345 

5% 

3% 

89 

10,205 

638 

7% 

14% 

8,223 

468 

6% 

9% 

90 

10,957 

752 

7% 

22% 

8,791 

568 

7% 

17% 

91 

11.355 

398 

4% 

27% 

8,914 

123 

1% 

18% 

92 

13.520 

2,165 

19% 

51% 

10,279 

1,365 

15% 

37% 

93 

15,394 

1,874 

14% 

72% 

10,142 

-  137 

-  1% 

35% 

TABLE  1 
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Ofilce  of  the  General  Counsel 
Dispositions  Per  FTE 


Fiscal 
Year 

Total 
Dispositions 

Authori7£d 
Staff 

Dispositions 
Per  Fl  t, 

Il 

Cumulative 
%  Change 

from 
FY  1983* 

83 

7,525 

171 

44 

84 

7,239 

169 

43 

-     2% 

85 

7,212 

165 

44 

- 

86 

6,534 

152 

43 

-     2% 

87 

7,410 

145 

51 

16% 

88 

7,755 

143 

54 

23% 

89 

8,223 

138 

60 

36% 

90 

8,791 

133 

66 

50% 

91 

8,914 

133 

67 

52% 

92 

10,279 

133 

77 

75% 

93 

76 

73% 

10,142 

133 

TABLE  2 


"Reflects  the  cumulative  jjercent  change  in  the  average  number  of  dispositions  per  FTE, 
using  FY  1983  as  the  base  year. 
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Office  of  the  General  Counsel 
Authorized  Staff  -  Workload  Per  FTE 


Fiscal 
Year 

Total 
Available 
Workload 

Authorized 
Staff 

Available 
Workload 
per  Fib 

Cumulative 
%  Change 

from 
FY  1983* 

83 

8,951 

171 

52 

84 

8,521 

169 

50 

-4% 

85 

8,328 

165 

50 

-4% 

86 

7,808 

152 

51 

-2% 

87 

8,975 

145 

62 

18% 

88 

9,567 

143 

67 

28% 

89 

10,205 

138 

74 

41% 

90 

10,957 

133 

82 

57% 

91 

11,355 

133 

85 

63% 

92 

13,520 

133 

102 

94% 

93 

15,394 

133 

116 

121% 

TABLE  3 


♦Reflects  the  cumulative  percent  change  as  the  average  available  workload  per  FTE, 
using  FY  1983  as  the  base  year. 
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OFnCE  OF  THE  GENERAL  COUNSEL 
TOTAL  WORKLOAD 


Workload  Projections; 


Cases  Pending  at  Start  of  Year 

Total  ULP 
Total  REP 
Total  Appeals 


FY  1991  FY  1992         FY  1993 

Actual  Actual  Estimate 


1,998 
136 
146 


2,179 
143 
119 


2.755 
256 
230 


New  Cases 

Total  ULP 
Total  REP 
Total  Appeals 


Total  Available  Workload 

Case  Dispositions 

Total  ULP 
Total  REP 
Total  Appeals 

Cases  Pending  at  End  of  Year 

Total  ULP 
Total  REP 
Total  Appeals 


2,280 


8,182 
507 
386 


11,355 


2,441 


2,441 


13,520 


3,241 


3,241 


9,777  10,805 

769  814 

533  530 


9,075  11,079  12,149 


15,390 


8,001 

9,201 

9,100 

500 

656 

565 

413 

422 

477 

8,914     10,279     10,142 


2,179 

2,755 

4,460 

143 

256 

505 

119 

230 

283 

5,248 
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OmCE  OF  THE  GENERAL  COUNSEL 
UNFAIR  LABOR  PRACTICE  CASELOAD 


Workload  Projectii'aiis: 


Cases  Pending  at  Start  of  Year 


FY  1991  FY  1992        FY  1993 

Actual  Actual  Estimate 


Initial  -  Investigations  1,761  1,863  2,293 

Secondary  -  Complaints  237  316  462 


New  Cases 

Initial  -  Investigations  7,327  8,851  9,560 

Secondary  -  Complaints  855  926  1,245 


Case  Dispositions 

Initial  -  Investigations  7,225  8,421  8,200 

Secondary  -  Complaints  776  780  900 


Cases  Pending  at  End  of  Year 

Initial  -  Investigations  1,863  2,293  3,653 

Secondary  -  Complaints  316  462  807 
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OmCE  OF  THE  GENERAL  COUNSEL 

UNFAIR  LABOR  PRACTICE  CASELOAD 

APPEALS 


Workload  Proiections: 


FY  1991 

FY  1992 

FY  1993 

A?tMai 

Actual 

Estimate 

Caws  Pending  at  Start  of  Year 

Appeals 

146 

119 

230 

New  Cases 
Appeals 


386 


533 


530 


Case  Dispositions 

Appeals 


413 


422 


477 


Cases  Pending  at  End  of  Year 

Appeals 


119 


230 


283 
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OFTICE  OF  THE  GE>fERAL  COUNSEL 
REPRESENTATION  CASELOAD 


Workload  Projections 


FY  1991 

FY  1992 

FY  1993 

Cases  Pendine  at  Start  of  Year 

Actual 

Actyal 

Estimate 

Initial  -  Investigations 
Secondary  -  Elections/Hearings 
Scheduled 

54 
82 

82 
61 

123 
133 

New  Cases 

Initial  -  Investigations 
Secondary  -  Elections/Hearings 
Scheduled 

333 
174 

501 
268 

590 
224 

Case  Dispositions 

Initial  -  Investigations 
Secondary  -  Elections/Hearings 
Scheduled 

305 
195 

460 
196 

385 
180 

Cases  Pending  at  End  of  Year 

Initial  -  Investigations 
Secondary  -  Elections/Hearings 
Scheduled 

82 
61 

123 
133 

328 
177 
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DECISION  UNIT  OVERVIEW 
FEDERAL  SERVICE  IMPASSES  PANEL 


Introduction:   The  Federal  Service  Impasses  Panel  (FSIP)  is  an  entity  within  the  Authority 
that  resolves  collective  bargaining  impasses  between  Federal  agencies  and  unions 
representing  Federal  employees.   The  Panel  uses  an  array  of  procedures,  including:   written 
submissions,  factfinding,  informal  conferences,  and  mediation-arbitration.   During  the 
process  voluntary  settlements  often  result.    If  the  issues  remain  unresolved,  the  Panel  may 
designate  a  representative,  or  may  order  the  parties  to  select  a  private  arbitrator  or  factfinder 
who  may  issue  an  arbitration  award  or  factfinder's  report  with  or  without  recommendations. 
At  other  times,  the  Panel  takes  "final  action"  through  the  issuance  of  a  Decision  and  Order. 
The  Panel  members  are  assisted  by  the  professional  staff  which:   promptly  investigates 
requests  for  assistance  in  order  to  recommend  whether  the  Panel  has  jurisdiction,  brings 
about  informal  settlements,  conducts  factfinding  and  arbitration  hearings,  and  drafts  reports 
and  recommendations  as  well  as  binding  decisions  for  the  FSIP.   Further,  the  staff  supports 
the  Foreign  Service  Impasse  Disputes  Panel  in  resolving  negotiation  impasses  arising  under 
the  Foreign  Service  Act  of  1980. 

Rationale  for  Federal  Role:    Congress,  in  the  Civil  Service  Reform  Act  of  1978,  enunciated 
the  p>olicy  that  collective  bargaining  between  Federal  employees  and  their  employers  is  in  the 
public  interest.    In  the  private  sector,  the  strike  and  lock-out  (or  threat  thereoO  put  pressures 
on  the  parties  to  resolve  impasses.    Since  strikes  are  prohibited  in  the  Federal  sector,  a 
mechanism  must  exist  to  conclude  negotiations  when  collective  bargaining  fails  to  result  in 
agreement.    Congress  has  assigned  to  the  Federal  Service  Impasses  Panel  the  role  of 
resolving  collective  bargaining  impasses. 


Resource  Summary:  (in  thousands  of  dollars) 

FY  1992  FY  1993 

Actual  Estimate 

Budget  Authority                                          $  732  $  814 

Total  Permanent  Positions                                   10  11 

Full-time  Equivalent  Employment                       11  11 


Summary  of  FY  1993  Budget;  The  current  FY  1993  Budget  Estimate  for  the  FSIP  totals 
$814,000  and  11  FTE's  for  11  authorized  positions.   The  seven  Panel  Members,  working  on 
an  intermittent  basis  comprise  one  of  these  FTE's.    Current  on-board  employment  is  1 1  as  of 
January  31,  1993,  counting  the  Panel  Members  as  one  position. 
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Major  Objective;   Improve  case  processing  time  to  a  median  of  100  days  by  completing 
investigations  within  75  median  days. 

Impact:   The  Panel  began  FY  1992  with  a  backlog  of  4  months,  it  was  reduced  to  2.5  months 
at  the  end  of  FY  1992.   This  is  an  aberration,  however,  because  of  the  closing  of  an 
inordinate  number  of  consolidated  cases.    It  may  be  reduced  to  2  months  by  the  end  of  FY 
1993  unless  the  projected  number  of  cases  as  well  as  their  complexity  thwart  our  projection. 
Investigations  into  requests  for  assistance  are  conducted  to  determine  (1)  whether  the  Panel 
should  assert  jurisdiction  over  the  case  and  (2)  if  so,  what  procedure  is  best  suited  to  assist 
the  parties  in  resolving  the  dispute.   The  foregoing  projections  reflect  the  results  of  the 
Panel's  minimal  staffing  levels.   That  is,  priorities  have  shifted  away  from  investigations 
towards  the  more  labor-intensive  aspects  of  impasse  resolution:   conducting  hearings, 
reviewing  written  submissions  and  parties'  responses  to  private  factfinders'  recommendations 
in  preparation  for  final  Panel  action,  and  composing  the  results  of  such  decision-making  for 
the  parties  involved.     The  resultant  delays  are  unfortunate  in  several  respects.    Employers  are 
required  by  statute  to  maintain  the  status  quo  while  a  matter  is  pending  before  the  Panel.    Yet, 
where  the  Panel  eventually  declines  to  assert  jurisdiction  filing  deadlines  may  have  passed  for 
timely  initiation  of  actions  to  resolve  the  threshold  dispute.   Where  the  determination  is 
ultimately  made  to  assert  jurisdiction,  the  Panel  is  delayed  in  scheduling  and  completing 
subsequent  proceedings.    Protracted  case  processing  times  foster  deteriorating  morale  and 
labor-management  relationships  ~  both  affect  the  efficiency  of  Government  operations. 
Moreover,  in  certain  instances  direct  economic  costs  can  result  such  as  where  a  decision 
requires  reconstruction  of  a  space  that  could  have  been  altered  at  considerably  less  expense, 
had  the  decision  been  rendered  earlier.    Where  less  than  thorough  investigations  result  in  the 
Panel  prematurely  declining  jurisdiction  or  failing  to  suggest  alternative  means  of  settiement, 
the  emphasis  on  voluntary  resolution  of  collective  bargaining  impasses  is  undercut;  third-party 
litigation  is  often  initiated  -  counter  to  the  Administration's  focus  on  labor-management 
cooperation. 

While  the  budget  for  FY  1993  reflected  a  "realignment  of  1  FTE",  it  did  not  provide  an 
actual  increase  in  staff  years  to  handle  the  complex  case  inventory.    As  of  the  end  of  FY 
1992,  the  median  time  for  all  case  closings  was  up  38  percent,  to  167  days,  over  the  same 
time  for  the  prior  year  and  the  median  time  for  completion  of  initial  investigations  was  up  59 
percent  to  94  days.   While  the  established  goal  is  longer  than  set  out  for  FY  1993,  it  is  an 
improvement  over  the  current  situation  with  which  our  clients  and  the  Panel  are  dissatisfied, 
and  will  be  difficult  to  achieve  with  turnover  and  no  real  increase  in  staffing.   We  have 
realized  our  objective  of  having  a  personal  computer  for  each  staff  person  coupled  with 
customized  training.   We  are  currenUy  amidst  a  learning  curve,  that,  with  the  leveling  off  of 
case  intake  this  fiscal  year,  and  projected  increases  in  intake  of  10  percent  each  of  the 
subsequent  fiscal  years,  will  contribute  to  achieving  the  stated  goal.   These  projections  are 
based  on  several  factors  including  a  continuing  resumption  of  negotiations  and  the  gradual 
extension  of  the  scope  of  bargaining.    Other  contributing  factors  include:    increases  in  cases 
involving  health  and  safety  issues;  negotiation  of  wages  for  employees,  where  pay  and 
benefits  are  left  to  agency  discretion  (FT.  Stewart  Schools  v.  FLRA.  110  S.  Ct.  2043  (1991)); 
technological  changes;  and  agency  downsizing  and  reorganizations. 
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Of  note  is  the  fact  that  the  most  prevalent  issues  during  FY  1992  were  competitive  areas, 
reassignments  and  details,  training,  facilities,  compensation,  compressed  work  schedules,  and 
reassignments.    Agency  downsizing  has  already  produced  many  cases  where  questions 
concerning  representation  present  impediments  to  the  Panel's  final  disposition  of  the 
negotiation  impasse  and  a  lengthening  of  median  times.   The  Panel  made  a  request  to  the 
Authority  for  a  Major  Policy  Ruling  to  help  ameliorate  the  serious  situation.   That  request 
was  denied,  however,  earlier  this  month.   Order  Denying  Request  for  Major  Policy  Ruling. 
46  FLRA  No.  129,  February  5,  1993. 

The  Panel  will  continue  to  focus  on  its  goals  of:  (1)  avoiding  delays  in  resolving  impasses  by 
issuing  decisions  more  promptly,  thus  alleviating  hardship  on  agencies  and  employees  alike 
(for  example,  reductions  in  force  and  terminations  of  Alternative  Work  Schedules);  (2) 
deciding  procedural  issues,  especially  those  resulting  from  the  continuing  rejection  by  the 
parties  to  use  a  private  arbitrator  or  travel  to  D.C.;  (3)  carefully  considering  requests  for 
policy  decisions;  (4)  allowing  participation  by  Panel  members  to  provide  face-to-face 
assistance  in  order  to  bring  about  voluntary  resolution  as  well  as  to  enhance  their 
understanding  of  workplace  issues  at  the  site  of  Federal  sector  disputes;  and  (5)  considering 
presentations  in  cases  involving  policy  matters  or  issues  of  first  impression.    There  is  a 
continuing  need  to  discuss  an  increasing  number  of  "normal  disputes"  arising  from  resumption 
of  negotiations  following  the  issuance  of  related  court,  negotiability,  and  unfair  labor  practice 
decisions. 

We  were  able  to  reduce  our  case  handling  backlog  to  2.5  months  by  the  end  of  FY  1992.   In 
spite  of  the  changing  characteristics  of  disputes  being  presented,  necessitating  more  labor 
intensive  investigations  and  assistance,  the  Panel  expects  to  control  the  backlog  and  try  to 
further  reduce  it  to  2  months  by  the  end  of  FY  1993,  by  closing  4  percent  more  cases  than 
were  closed  in  FY  1992. 

FY  1992  Accomplishments:    In  FY  1992,  the  Panel  (including  the  Foreign  Service  Impasse 
Disputes  Panel)  received  253  cases,  down  15  percent  from  the  intake  level  of  FY  1991  where 
the  influx  of  disputes  over  proposed  furloughs  influenced  the  numbers.     Settlements  of  related 
unfair  labor  practice  charges  continue  to  form  the  basis  of  negotiations  culminating  in 
impasses.    Median  times  for  dispositions  have  grown  due  to  the  increasing  frequency  of  multi- 
issue  disputes,  involving  issues  of  first  impression  and  great  complexity  necessitating 
extensive  research  and  analysis,  following  receipt  of  the  parties'  written  statements.   Also, 
where  parties  utilize  private  factfinders  the  times  are  usually  extended  moreso  than  if  the 
Panel  itself  conducted  the  proceeding.    Illustrative  issues  are  wages  and  fringe  benefits  where 
they  are  not  established  by  statute,  termination  of  alternative  work  schedules  due  to  alleged 
adverse  agency  impact,  discontinuance  of  environmental  differential  pay  and  procedures  for 
personnel  reassignments.    Needless  to  say,  smoking  disputes  continue  to  require  Panel  final 
action. 

Diversity  of  dispute  resolution  procedures  employed  by  the  Panel  continued  in  order  to 
maximize  the  Panel's  effectiveness  in  conjunction  with  its  scarce  resources.    Among  such, 
tailored  to  the  specific  circumstances  of  given  disputes  were:    Orders  to  Show  Cause  as  to 
why  a  given  contract  provision  should  not  be  imposed  upon  the  particular  parties,  written 
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submissions  of  limited  pages  as  well  as  number  of  exchanges,  and  informal  conferences 
between  the  parties  and  a  Panel  representative.    All  of  the  foregoing  were  often  followed  by  a 
Decision  and  Order.    In  fact,  the  Panel  imposed  terms  by  Decisions  and  Orders  16  percent 
more  often  in  FY  1992  than  the  previous  year.    For  the  first  time,  the  Panel  directed  parties 
in  several  disputes  to  select  and  share  the  exjjenses  of  a  private  factfinder  to  develop  a  record, 
including  a  transcript.    In  certain  instances  the  factfinder  was  to  make  recommendations  to  the 
parties  for  settlement,  in  others  such  authority  was  not  delegated.   Where  the 
recommendations  were  not  accepted,  the  Panel  took  final  action  in  Department  of  Defense. 
Department  of  Defense  Stateside  Dependents  Schools.  Ouantico  Dependents  School  System. 
Ouantico.  Virginia  and  Ouantico  Education  Association.  (Case  Nos.  91  FSIP  246  and  250, 
August  10,  1992).   The  Panel  also  selected  from  among  numerous  issues,  those  which  it 
would  address  on  the  merits  while  directing  any  others  to  other  forums  for  resolution.   This 
has  the  undesirable  concomitant  of  piecemeal  and  protracted  dispute  resolution.    Where  face- 
to-face  assistance  was  provided  ~  even  under  protest  where  the  parties  were  directed  to  meet 
away  from  the  site  of  the  dispute  ~  the  prospects  for  voluntary  resolutions  in  narrowing  of  the 
issues  was  markedly  enhanced  although  the  disposition  times  were  not  necessarily  shortened. 
In  that  regard,  such  opportunities  were  enhanced  through  increased  availability  of  funds  for 
this  purpose,  due  to  a  lag  in  the  reappointment  of  two  members  from  January  10th  to  May  13, 
1992. 

The  use  of  telephonic  mediation-arbitration  and  informal  conferences  continued.    An 
Arbitrator's  Opinion  and  Decision  was  issued  following  med-arb  by  a  Panel  representative 
regarding  a  holiday  shutdown  in  Department  of  the  Navy.  Mare  Island  Naval  Shipyard. 
Vallejo.  California  and  Local  No.  5.  PEPS.  (Case  No.  91  FSIP  252,  November  27,  1991).   A 
Panel  Decision  and  Order,  following  abbreviated  written  submissions  concerning  another 
holiday  shutdown,  was  issued  in  Department  of  the  Navy.  Mare  Island  Naval  Shipyard. 
Vallejo.  California  and  Local  5.  Planners.  Estimators.  Progressmen.  and  Schedulers:  Federal 
Employees  Metal  Trades  council:  Local  25.  International  Federation  of  Professional  and 
Technical  Engineers.  AFL-CIO:  and  Local  1 1 .  International  Federation  of  Professional  and 
Technical  engineers.  ALF-CIO.  (Case  Nos.  92  FSIP  147,  150,  151  and  159,  June  25,  1992) 
and  three  further  requests  involving  the  same  topic  were  held  in  abeyance  due  to  questions 
concerning  representation.    Another  arbitrator's  award  was  issued  concerning  fringe  benefits 
where  the  Panel's  designee  had  retained  jurisdiction  pending  the  Authority's  resolution  of  a 
negotiability  appeal  in  Department  of  the  Navy.  Marine  Corps  Combat  Development  and 
Education  Command.  Ouantico.  Virginia  and  Local  1786.  American  Federation  of 
Government  Employees.  AFL-CIO.  (Case  No.  87  FSIP  83,  November  20,  1991). 

The  Foreign  Service  Impasse  Disputes  Panel  imposed  terms  concerning  official  time  for 
Union  representation  and  Union-initiated  mid-term  bargaining  in  U.S.  Agency  for 
International  Development.  Washington.  D.C.  and  American  Foreign  Service  Association. 
(Case  No.  91  FSIDP  03,  July  31,  1992).   Two  other  cases  were  closed  based  on  voluntary 
agreements  following  staff  assistance  and  a  decision  concerning  a  negotiability  appeal  from  the 
Foreign  Service  Labor  Relations  Board. 


-45- 


574 

Current  Services  Budget  Overview 


In  Fiscal  Year  1992,  the  Panel  closed  268  cases  in  a  median  time  of  167  days.   The  Panel's 
focus  on  providing  face-to-face  assistance  will  continue  in  support  of  its  long-held  preference 
for  voluntary,  rather  than  imposed  contract  terms.    As  mentioned  earlier,  however, 
coordination  of  schedules  to  maximize  economy  of  resources  frequently  does  not  shorten 
disposition  times.   Department  of  Housing  and  Urban  Development.  Region  IX.  San 
Francisco.  California  and  Local  1450.  National  Federation  of  Federal  Employees  (Case  Nos. 
91  FSIP  95  and  92  FSIP  20,  May  27,  1992).   Our  case  inventory  as  of  the  end  of  FY  1992, 
including  the  Foreign  Service  Impasse  Disputes  Panel,  stood  at  123.   Our  current  pending 
caseload  as  of  January  31,  1993,  is  83. 
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FEDERAL  SERVICE  IMPASSES  PANEL 


Workload  Projections; 


Impasses  Received 
Carryover  from  Prior  Year 
Total  Caseload 
Impasses  Resolutions 
Total  Pending 


FY  1991 

FY  1992 

FY  1993 

Actual 

A<;tual 

Estimate 

297 

253 

278 

m 

m. 

m 

413 

391 

401 

275 

268 

279 

138 

123 

122 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 
Exhibit  on  Inspector  General  Information  for  Designated  Federal  Entities 

(in  thousands  of  dollars) 

FY  1992  FY  1993 

Resources:  Actual  E^tim^tg 

Budget  Authority  $   226  $   277 

FTE  Workyears  3  4 


The  Office  of  Inspector  General  was  established  in  FY  1989  at  the  Federal  Labor  Relations 
Authority  pursuant  to  the  provisions  of  the  Inspector  General  Act  of  1988,  Public  Law 
100-504,  funded  within  the  Authority  Decision  Unit.   The  resources  to  provide  for 
establishment  of  the  Office  were  re-directed  from  within  funds  available  to  the  Authority  and 
provided  for  an  initial  complement  of  two  staff  members.    During  FY  1991,  the  Authority 
re-directed  additional  resources  to  provide  for  establishment  of  an  audit  staff  position  within 
the  Office.    In  FY  1992  resources  were  provided  for  an  additional  FTE  for  an 
audit/investigative  position  and  other  support  funds  for  travel,  printing,  contract  audits  and 
equipment. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 

Report  on  Metric  System  Conversion 

This  report  is  submitted  to  the  Congress  in  compliance  with  the  requirements  of  Section 
12(a)  of  Public  Law  100-418,  The  Omnibus  Trade  and  Competitiveness  Act  of  1988. 

The  Federal  Labor  Relations  Authority  (FLRA)  is  a  highly  personnel  intensive,  independent 
Federal  agency  which  spends  over  90  percent  of  its  annual  budget  for  employee  salaries  and 
benefits.  General  Services  Administration  rent  payments,  and  communications  costs.   This 
leaves  less  than  10  percent  of  the  budget  for  all  other  areas  of  expenditure,  including:   travel, 
Government  Printing  Office  printing,  subscriptions,  supplies,  and  office  equipment. 

The  primary  output  measures  used  by  the  FLRA  relate  to  the  processing  of  different  types  of 
labor  relations  cases.    The  operations  of  the  FLRA  do  not  involve  any  commercial  or 
business  type  activities  other  than  for  miscellaneous  procurement  of  supplies,  materials  and 
office  equipment.   The  predominant  measure  used  for  procurement  of  items  is  units  of 
quantity,  rather  than  measures  of  area,  length,  volume,  capacity  or  weight. 

In  light  of  the  above,  there  is  a  minimum  level  of  application  for  the  metric  system  of 
measurement  in  the  FLRA.    In  order  to  implement  the  metric  system,  the  FLRA  drafted  an 
instruction  which  primarily  effects  the  procurement  area  where  metric  units  of  measurement 
can  be  used  for  certain  small  purchases  and  procurement,  in  lieu  of  the  U.S.  equivalent 
measurement. 

This  instruction  designates  an  agency  official  to  coordinate  with  other  agencies  and  be 
responsible  for  the  implementation  of  metric  system  conversion,  developing  agency 
guidelines  to  carry  out  the  policy  set  forth  in  Public  Law  100-418,  and  providing  adequate 
employee  awareness  and  understanding  of  agency  metric  policies  in  order  to  encourage  and 
support  an  environment  which  can  accommodate  metrication. 
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Current  Services  Budeet  Overview 


SCHEDULE  OF  CONSULTING  SERVICES 
FEDERAL  LABOR  RELATIONS  AUTHORITY 

(Obligations  in  thousands  of  dollars) 


Account  Title  and  Symbol  FY  1992       FY  1993 

Actual  Estimate 

Salaries  and  Expenses: 
Account  No.  54-0100-0-1-805 


I.  Management  &  Professional  $10  $10 

Support  Services 

II.  Studies,  Analysis  &  Evaluations 

III.  Engineering  &  Technical  Services  zi  zz. 

TOTALS  $10  $10 

Memorandum  (non-add)  entry: 
Amounts  included  in  the  categories 
listed  above  for  R&D  activities....  (--)  (-) 


This  report  is  submitted  in  compliance  with  the  requirements  of  31  U.S.C.  §  1114, 
10  U.S.C.  §  2212  and  Public  Law  102-394. 

Obligations  for  consulting  services  are  being  reported  in  accordance  with  the 
definition  prescribed  in  Section  38-4  of  Revisions  to  OMB  Circular  A-11,  dated 
October  23,  1992. 

The  primary  use  of  consulting  services  at  the  FLRA  is  for  financial  audit  services 
performed  on  a  contractual  basis. 
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Introductory  Remarks  of  Chairman  McKee 

Ms.  McKee.  Yes,  thank  you.  I  am  pleased  to  be  here. 

This  is  my  fifth  appearance  before  this  subcommittee  as  Chair- 
man of  the  agency.  First,  I  wish  to  introduce  our  Members.  They 
are  Pamela  Talkin  and  Tony  Armendariz,  who  are  the  two  other 
Members  of  the  Authority  with  me.  Thanks  to  them  and  their 
staffs,  we  have  made  great  strides  within  the  agency,  which  I  will 
tell  you  a  little  bit  about  later. 

On  my  right — the  General  Counsel,  as  you  know,  is  vacant — so 
our  Deputy  General  Counsel  is  here  representing  that  part  of  the 
agency;  and  on  my  other  side  is  the  Chairman  of  the  Federal  Serv- 
ice Impasses  Panel,  Edwin  Brubeck. 

I  thought  I  would  just  make  a  few  remarks.  Since  we  cannot  talk 
about  the  1994  budget  in  numbers,  I  will  tell  you  a  little  about 
1993.  Our  current  budget  is  $21,647,000,  and  251  FTE's.  Our  cur- 
rent staffing  level  is  250. 

Our  caseload  in  the  total  agency  is  16,551.  That  is  an  increase  of 
2,000  over  last  year,  and  we  are  operating  at  the  lowest  staff  level 
in  the  agency's  history  with  the  highest  caseload  in  the  agency's 
history. 

I  can  contrast  1993  with  1981,  when  we  had  12,490  cases  with  363 
staff.  So  we  have  seen  about  a  30  percent  reduction  in  staff  and  a 
30  percent  increase  in  cases  over  that  period  of  time. 

AGENCY  BUDGET  STRUCTURE 

Our  budget  breaks  down  into,  75  to  80  percent  goes  for  personnel 
and  benefits;  10  to  15  percent  for  rents  and  communications;  and 
10  percent  for  all  other  categories.  That  does  not  include  unessen- 
tial categories,  it  is  travel  for  investigating  and  holding  hearings  on 
unfair  labor  practice  charges,  printing  of  our  cases,  court  reporting 
at  the  unfair  labor  practice  hearings,  computer  equipment,  and 
other  such  essentials.  So  we  have  very  little  flexibility  within  that 
budget. 

AUTHORITY  CASE  INVENTORY 

For  the  program  of  the  agency,  the  Authority  activity  is  now  at 
its  lowest  inventory  of  cases  in  its  history.  We  have  179  cases  as  of 
January  31.  We  closed  522  cases  in  1992. 

Mr.  HoYER.  What  was  that  inventory? 

Ms.  McKee.  One  hundred  and  seventy-nine  as  of  January  31  and 
we  closed  522  cases  last  year.  That  is  a  great  achievement  since  the 
year  1988-1989,  when  I  was  the  only  member.  We  had  no  quorum. 
And  so  we  accumulated  a  backlog  of  close  to  600  cases,  and  that  is 
now  mostly  gone.  We  have  a  few  cases  left,  but  some  of  them  are 
difficult  and  others  are  awaiting  court  decisions. 

LABOR  MANAGEMENT  COOPERATION  PROGRAM 

In  the  last  year  I  instituted  a  labor-management  cooperation 
effort  within  the  Authority  which  serves  as  a  clearinghouse  for 
agencies  and  unions  to  come  and  find  where  they  can  receive  help, 
whether  it  is  within  the  government  or  without,  depending  upon 
their  needs.  We  give  direct  assistance  as  well  to  agencies  and 
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unions,  and  we  attend  a  lot  of  conferences  that  are  directed  to- 
wards encouraging  the  agencies  and  unions  to  work  on  labor-man- 
agement cooperation;  understand  how  to  communicate  with  each 
other;  and  the  General  Counsel's  office  has  an  additional  program 
in  this  area. 

So  we  have  tried  to  step  out  and  see  if  there  are  ways  for  unions 
and  management  to  settle  their  disputes  without  litigating,  and, 
thus,  reduce  the  number  of  cases  that  we  see,  and  also  enhance  the 
parties'  relationships  and  the  effectiveness  of  the  operation  of  the 
government. 

ADMINISTRATIVE  INITIATIVES 

We  have  put  in  a  new  computer  system,  so  we  can  do  a  whole  lot 
of  things  that  we  could  not  do  before  with  really  outdated  equip- 
ment and  a  program  that  was  not  readily  accessible.  I  have  a  great 
wish  that  we  would  be  able  to  have  the  parties  come  into  our 
system  on  a  read-only  basis  in  the  future  so  they  can  check  on 
what  the  latest  cases  are  and  what  our  decisions  are.  But,  we  will 
worry  about  that  in  the  future  once  we  all  know  how  to  use  the 
computer  system  to  its  fullest  extent  within  our  agency. 

PROGRAM  INITIATIVES 

We  have  also  initiated  a  review  of  the  total  program  within  the 
agency.  We  went  out  through  the  Federal  Register  with  a  query  on 
suggestions  for  the  unfair  labor  practice  program.  We  have  had  a 
lot  of  answers  and  suggestions.  An  agency  task  force  is  working  on 
draft  proposals. 

We  have  done  something  similar  with  a  task  force  on  the  repre- 
sentation cases.  The  General  Counsel's  office  is  seeing  some  very 
unique  situations,  predominantly  because  of  the  downsizing  and  re- 
organizations in  the  Defense  Department.  I  am  sure  Mike  will  talk 
to  that.  So  we  are  seeing  if  there  are  better  ways  for  us  to  do 
things,  whether  we  can  shorten  processes  or  make  them  less  com- 
plicated for  the  parties. 

We  have  a  program  underway  with  the  arbitrators  as  well.  Many 
of  the  arbitrators  in  the  Federal  sector  only  handle  one  or  two 
cases  a  year  that  are  in  our  area.  They  work  mostly  in  the  private 
sector,  so  they  are  very  poorly  informed  on  government  rules  and 
regulations  that  apply.  So  we  are  having  our  first  conference  for 
arbitrators. 

I  think  we  will  probably  try  to  do  some  more  next  year.  It  will  be 
on  a  trial  basis  to  help  them  be  much  better  informed  on  our  pro- 
gram and  on  critical  things  that  we  see  arbitrators  are  not  analyz- 
ing correctly.  And,  we  will  develop  an  arbitrator  handbook. 
Member  Talkin  and  her  staff  are  working  on  that.  So  it  is  an 
agency-wide  program  of  trying  to  improve  what  we  do  within  the 
agency  itself  and  trying  to  help  management  and  labor  develop  a 
better  way  to  resolve  disputes. 

We  are  very  proud  of  our  accomplishments,  but  we  do  see  the 
rosy  scenario  of  a  low-case  inventory  may  be  drastically  changed 
with  the  reorganizations  and  downsizing  in  the  government,  be- 
cause the  more  that  occurs,  the  more  cases  we  see.  So  there  is  a 
fairly  direct  correlation  between  reorganizations  and  downsizing 
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and  the  number  of  cases  we  see,  and  a  lot  of  them  are  on  very  com- 
plex issues  now.  The  routine  has  been  pretty  well  spelled  out  by 
the  Authority  and  the  General  Counsel's  office.  I  think  that  now 
the  agencies  and  unions  are  much  better  informed. 

We  also  have  instituted  a  quarterly  summary  of  cases  that  goes 
out  regularly  to  the  parties  and  to  the  arbitrators.  There  are  1,500 
people  on  that  list  now,  so  we  are  trying  to  keep  them  informed, 
but  it  is  not  easy  with  the  reduced  staff. 

Now,  if  you  wish,  I  will  answer  any  questions  or  you  can  hear 
from  Mike. 

Mr.  HoYER.  We  will  hear  from  the  two  of  you  briefly. 

Deputy  General  Counsel  Doheny's  Opening  Remarks 

Mr.  Doheny.  I  will  just  summarize. 

As  Chairman  McKee  pointed  out,  out  of  16,000  cases,  we  are 
dealing  in  the  General  Counsel's  office  with  about  15,000  of  those 
cases.  That  is  more  than  a  50  percent  increase  in  a  10-year  period 
on  an  annual  basis. 

Mr.  Hoyer.  Let  me  clarify.  You  mentioned  a  case  figure  of 
16,551. 

Ms.  McKee.  Yes. 

Mr.  Hoyer.  Which  is  a  2,000  case  increase. 

Ms.  McKee.  Most  of  that  is  in  the  General  Counsel's  office. 

Mr.  Doheny.  We  are  getting  about  15,000,  we  project  for  this 
year.  And  at  this  point  in  the  fiscal  year  we  are  probably  going  to 
exceed  our  projections  because  of  the  rate  of  intake  we  are  experi- 
encing. 

In  the  same  10-year  period,  our  staffing  level  has  decreased  by  22 
percent.  So  at  this  time  an  agent  in  the  regional  office  is  working 
with  approximately  200  cases  per  agent.  And  I  think  a  way  of  put- 
ting that  in  perspective  is  that  an  NLRB  agent  averages  about  40 
to  50  cases  a  year.  So  we  are  dealing  with  four  times  those  num- 
bers. 

To  deal  with  that,  we  have  had  to  make  a  number  of  changes 
over  the  four-year  period  that  I  have  been  at  the  agency,  and  that 
includes  not  traveling  to  conduct  on-site  investigations.  For  a 
couple  of  reasons:  One,  we  don't  have  many  funds  to  travel  with; 
secondly,  with  the  large  intake  of  cases,  we  don't  have  the  time  to 
spend  traveling  on-site  to  do  investigations. 

Most  of  the  investigations  are  done  by  telephone  with  the  par- 
ties, and  we  reserve  our  traveling  to  prosecute  and  try  the  cases  in 
which  we  find  merit. 

representation  caseload 

Chairman  McKee  mentioned  the  representation  cases.  This  is 
small  in  total  percentage  of  our  cases,  actually  probably  less  than 
600  or  700  a  year  this  last  year,  out  of  several  thousand  ULPs,  but 
they  take  a  lot  of  time  and  are  very  complex  cases. 

The  reorganizations  in  DOD  are  unquestionably  the  cause  of  the 
huge  increase  of  representation  cases.  The  Department  of  Defense 
is  now  consolidating  a  number  of  military  components;  the  Army, 
Navy  and  Air  Force,  into  single  DOD  agencies.  As  an  example, 
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commissary  agencies  are  all  consolidating  into  a  new  agency  called 
the  Defense  Commissary  Agency. 

What  happens  is  that  many  bargaining  units  represented  by  sev- 
eral unions  are  now  all  in  one  agency,  and  issues  arise  as  to  the 
appropriate  bargaining  unit  under  the  new  agency.  And  once  that 
determination  is  made,  which  of  many  competing  unions  will  rep- 
resent the  bargaining  units  results. 

It  gets  very  complex,  and,  of  course,  they  are  very  passionate;  a 
lot  of  emotions  working  here,  because  you  have  competing  interests 
among  the  unions. 

KNOWLEDGE,  COMMUNICATION  AND  TRUST  PROGRAM 

We,  too,  have  tried  to  deal  with  this  proactively,  and  we  have  de- 
veloped something  called  the  "Knowledge,  Communication  and 
Trust"  program.  We  have  one  person  right  now  who  is  the  develop- 
er of  the  program;  designed  it  and  does  all  the  training.  We  have 
tried  to  train  others  so  that  we  could  broaden  the  program.  We 
gave  40  people  some  training. 

Unfortunately,  the  program  is  very  complex  and  it  takes  some 
excellent  skills  to  do  the  program.  It  requires  working  with  the 
union  and  management  together  in  trying  to  get  them  to  come  up 
with  cooperative  programs.  The  skills  are  such  that  we  probably 
now  have  two,  maybe  three,  people  who  can  do  it,  and  the  demand 
has  gotten  more  than  we  can  handle.  So  we  are  not  able  to  meet 
the  demand  we  have  for  the  KCT  program. 

We  will  continue  to  do  the  KCT  program.  KCT,  by  the  way,  is 
"Knowledge,  Communication  and  Trust,"  and  it  involves  three 
days:  One  day  meeting  separately  with  the  union  and  management 
to  get  their  views  on  the  issues  in  the  agency;  the  next  day  is  a 
seminar  for  management  and  union,  who  sit  in  the  same  room  to- 
gether and  we  provide  training  on  the  laws  and  the  responsibilities 
and  rights  under  the  statute;  the  third  day  is  a  roundtable  where 
the  parties  are — actually,  almost  a  sensitivity  session — where  the 
parties  take  and  lay  out  their  problems  on  the  table  with  one  an- 
other and  then,  gradually,  through  the  day,  we  work  to  try  to  de- 
velop a  cooperative  agreement  with  them. 

During  that  KCT  program,  wherever  it  has  been  done,  we  have 
been  fortunate  in  settling  hundreds,  in  some  places,  hundreds  of 
outstanding  issues.  It  hasn't  been  the  total  solution.  We  have 
found  we  can  not  change  behavior  in  one  three-day  session.  What 
often  happens  is  that  charges  do  not  come  out  of  that  agency  for  a 
few  months  after  the  KCT  program  is  done,  but  then  the  charges 
come  up  again. 

What  we  eventally  need  to  do  is  come  up  with  a  follow-up  proce- 
dure to  keep  the  parties  working  at  cooperative  relationships. 

That  summarizes  my  testimony. 

Mr.  HoYER.  Thank  you. 

[The  information  follows:] 
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STATEMENT  OF  MICHAEL  W.  DOHEMY 

DEPUTY  GENERAL  COUNSEL 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 


CURRENT  SERVICES  BUDGET  OVERVIEW  HEARING 


Mr.  Chairman  and  Distinguished  Members  of  the  Committee: 

It  is  my  pleasure  to  appear  before  you  once  again.   I  am 
testifying  on  behalf  of  the  Office  of  the  General  Counsel  (OGC) 
because,  for  the  second  time  in  less  than  a  year,  the  position  of 
General  Counsel  has  become  vacant.   Former  General  Counsel  Alan 
R.  Swendiman  resigned,  effective  January  25,  1993,  after  only 
eight  months  in  office.   As  you  know,  the  vacancy  in  the  position 
adversely  affects  our  ability  to  resolve  charges  in  an  efficient 
manner.   In  the  absence  of  a  General  Counsel,  the  regional 
offices  may  not  issue  complaints  on  unfair  labor  practice  charges 
that  are  found  to  have  merit.   During  the  last  hiatus,  which 
lasted  slightly  less  than  five  months,  we  had  prepared 
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approximately  500  complaints  for  issuance  while  awaiting 
appointment  of  a  General  Counsel.   We  were  just  beginning  to  work 
ourselves  out  of  the  backlog  from  that  period  when  Mr.  Swendiman 
resigned. 

The  story  of  the  OGC  to  the  present  time  is  one  of  dealing  with 
ever  increasing  caseloads  in  the  face  of  decreasing  resources. 
The  total  annual  workload  has  increased  almost  50  percent  over 
the  past  ten  years  (1983-1992).   During  the  same  ten  year  period, 
total  authorized  positions  have  decreased  from  171  to  133,  a 
reduction  of  2  2  percent.   The  workload  per  authorized  position 
has  increased  94  percent.   In  FY  1992,  the  OGC  had  an  increase  in 
workload  of  19  percent  over  the  prior  year.   Based  on  intake  for 
the  first  quarter  of  FY  1993,  the  OGC  projects  that  it  will  again 
have  an  increase  of  approximately  14  percent  over  FY  1992.   This 
will  be  the  seventh  consecutive  year  of  increased  case  intake. 

We  do  not  see  a  leveling  of  case  intake  for  the  next  few  years. 
This  is  because  reduced  appropriations  in  defense  and  domestic 
programs  and  the  concomitant  reorganizations  and  military  base 
closures  result  in  increases  in  unfair  labor  practice  and 
representation  cases.   The  regional  offices  received  a  50  percent 
increase  in  representation  cases  in  FY  1992.   This  increase  can 
be  attributed  to  Department  of  Defense  reorganizations  which 
resulted  in  assimilation  of  functions  performed  by  the  separate 
branches  of  the  military  into  single  agencies  of  the  Department 
of  Defense.   For  example,  the  Department  of  Defense  transferred 
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all  supply  functions  into  the  Defense  Logistics  Agency  and  all 
responsibilities  for  management  of  commissaries  among  the 
separate  branches  were  consolidated  under  the  new  Defense 
Commissary  Agency.   Moreover,  the  representation  workload  is  more 
than  simply  larger  numbers.   It  also  presents  some  of  the  most 
complicated  and  novel  representation  issues  seen  in  the  Agency's 
experience. 

The  challenges  created  by  increasing  workload  and  diminishing 
resources  have  magnified  and  intensified  each  year.   In  response, 
the  OGC  has  taken  several  initiatives  over  the  past  few  years, 
including  downsizing  the  headquarters  operations,  reducing  the 
total  regional  management  staff  through  regional  reorganization, 
and  changing  the  methods  and  means  of  performing  the  work  to 
increase  productivity  and  efficiency  (e.g. .  greater  reliance  on 
conducting  investigations  by  telephone,  increased  efforts  in 
obtaining  settlements  regardless  of  the  merits  of  the  charges, 
liberal  exercise  of  prosecutorial  discretion  by  placing  more 
efforts  and  energies  on  cases  having  a  greater  impact  on  the 
labor-management  relations  program,  and  procurement  of  computers 
for  all  members  of  the  regional  staffs) . 

Currently,  the  regional  offices  are  conducting  virtually  all 
investigations  by  interviewing  witnesses  telephonically.   This  is 
because  we  began  the  fiscal  year  with  a  shortfall  of 
approximately  $380,000  and  were  able  to  allocate  only  a  fraction 
of  the  normal  amount  of  funds  for  travel  at  the  outset  of  the 
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fiscal  year.   By  contrast,  our  sister  agency,  the  National  Labor 
Relations  Board,  conducts  on-site  investigations  in  virtually 
every  case. 

As  great  as  the  workload  increase  has  been,  its  effect  has  been 
somewhat  ameliorated  through  interventions  by  regional  directors 
and  their  staffs.   In  these  interventions,  an  OGC  representative 
meets  with  management  and  unions  within  agencies  or  activities 
from  which  large  numbers  of  cases  are  generated.   Attempts  are 
made,  through  training  and/ or  mediation,  to  help  the  parties 
reach  agreement  on  a  procedure  for  resolving  potential  unfair 
labor  practice  issues.   Additionally,  a  program  developed  by  the 
Counsel  for  Special  Outreach,  known  as  "Knowledge,  Communication 
and  Trust",  is  designed  to  combine  instruction  on  the  rights  and 
responsibilities  under  the  Statute  with  teaching  skills  on 
improving  communications  and  achieving  more  cooperative 
relationships.   In  virtually  all  of  the  agencies  where  this 
program  has  been  provided,  pending  charges  and  complaints  have 
been  resolved.   The  program  has  received  singularly  high  praise 
for  its  effectiveness  from  persons  within  and  outside  the  agency. 

The  achievements  of  the  OGC  in  meeting  the  challenges  presented 
by  the  workload  increases  did  not  result  solely  from  management 
initiatives.  The  willingness  of  a  dedicated  staff  to  work  hard 
and  without  complaint  to  accomplish  the  mission  of  the  OGC  is  the 
largest  single  reason  that  the  OGC  has  been  able  to  get  the  job 
done  with  only  a  minimal  increase  in  backlog.   While  caseload  per 
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FTE  increased  94  percent,  productivity  per  FTE  increased  75 
percent  over  the  past  ten  years. 

I  look  forward  to  working  with  you  this  year  in  supporting  our 
budget  request  for  FY  1994,  after  the  President  submits  the 
budget.   In  the  meantime,  I  will  be  pleased  to  respond  to  any 
questions  you  may  have  regarding  our  current  programs. 
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Mr.  HoYER.  Mr.  Brubeck? 

Federal  Service  Impassses  Panel — Chairman  Brubeck's  Opening 

Remarks 

Mr.  Brubeck.  Thank  you,  Mr.  Chairman.  My  name  is  Ed  Bru- 
beck, and  this  is  the  second  opportunity  I  have  had  to  appear 
before  the  committee. 

As  Chairman  McKee  has  said,  the  new  budget  has  not  been  pre- 
pared yet  and  it  is  hard  to  give  you  all  the  details.  As  soon  as  we 
get  it,  we  will  try  to  provide  you  with  the  details. 

We  are  a  very,  very  small  agency,  an  entity  within  the  Federal 
Labor  Relations  Authority,  and  we  are,  obviously,  like  everybody 
else,  understaffed.  We  are  turning  out  cases,  some  of  them  very, 
very  difficult,  and  our  current  pending  caseload  as  of  January  31 
was  83.  In  fiscal  year  1992,  we  had  268  dispositions  and  123  cases 
pending  at  its  close.  We  anticipate  those  numbers  to  be  279  and 
122,  respectively,  this  fiscal  year. 

While  the  focus  is  on  dispute  resolution,  we  also  support  and  co- 
operate with  the  Authority's  leadership  in  the  labor-management 
cooperative  spirit.  It  is  essential  that  the  parties  within  our  juris- 
diction have  information  with  which  they  can  make  informed 
choices  as  to  how  effectively  to  resolve  their  disputes.  To  the  extent 
we  can  respond  to  requests  for  such  assistance  from  the  parties 
without  putting  undue  strain  on  resources,  we  try  to  respond  in  the 
affirmative. 

I  would  be  pleased  to  respond  to  any  questions  you  might  have, 
either  now,  or  later  in  writing. 

Mr.  HoYER.  All  right,  sir.  Thank  you  very  much. 

[The  information  follows:] 
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STATEMENT  OF  MR.  EDWIN  D.  BRDBECK 

CHAIRMAN 

FEDERAL  SERVICE  IMPASSES  PANEL 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE, 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

CURRENT  SERVICES  BUDGET  OVERVIEW  HEARING 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee: 
My  name  is  Edwin  D.  Brubeck  and  this  is  the  second  opportunity  I 
have  had  to  appear  before  you  as  Chairman  of  the  Federal  Service 
Impasses  Panel,  a  position  to  which  I  was  appointed  in  December 
1991.  I  was  originally  appointed  in  March  1990  by  President  Bush 
to  be  one  of  seven  Panel  Members  provided  for  in  S  7119  of  the 
Federal  Labor-Management  Relations  Statute.  The  current  Panel 
Members  are:  Mr.  Roy  M.  Brewer,  Mr.  N.  Victor  Goodman,  Mr.  Charles 
A.  Kothe,  Mr.  Daniel  H.  Kruger,  Ms.  Susan  S.  Robfogel  and  Mr.  John 
R.  Van  de  Water. 

In  testifying  today,  I  want  to  emphasize  at  the  outset  that  the 
Administration  is  currently  formulating  the  President's  FY  1994 
Budget.  Accordingly,  I  am  not  yet  in  a  position  to  provide  you 
with  information  on  funding  for  specific  programs  or  activities. 
As  s'oon  as  the  President's  1994  Budget  is  released,  I  would  be 
pleased  to  provide  that  information  to  you. 
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2 
As  my  statement  of  last  year  indicated,  we  are  seeing  more  cases  of 
first  impression  as  the  parties  attempt  to  break  new  ground.  This, 
of  course,  entails  increased  staff  time  to  investigate  and  analyze 
the  matters  prior  to  presenting  the  cases  for  the  Panel's 
consideration.  Illustrative  of  such  are  wages  and  fringe  benefits 
for  overseas  teachers,  e.g.  Department  of  Defense.  Department  of 
Defense  Dependents  Schools.  Alexandria.  Virginia  and  Overseas 
Education  Association.  (Case  Nos.  92  FSIP  17  and  103,  December  18, 
1992),  Panel  Release  No.  339.  Others  include  environmental 
differential  pay  for  employees  working  around  asbestos  and  attempts 
to  change  competitive  areas  in  contemplation  of  a  reduction  in 
force.  We  currently  have  pending  for  Panel  action  a  dispute  over 
the  competitive  area  for  teachers  facing  a  reduction  in  force. 
Department  of  Defense.  Department  of  Defense  Dependents  Schools. 
Alexandria.  Virginia  and  Overseas  Edcuation  Association.  Case  No. 
92  FSIP  247. 

Smoking  issues  continue  to  arise,  but  I  am  pleased  to  report  that 
we  have  been  somewhat  more  successful  in  getting  voluntary 
resolutions.  We  have  continued  our  search  for  innovative 
procedures  to  promote  settlements.  For  example,  parties  have  been 
directed  to  select  a  private  factfinder  to  make  a  record  upon  which 
the  Panel  can  base  its  final  action,  if  no  settlement  results  from 
the  parties  working  with  the  factfinder  who,  in  some  instances,  has 
been  delegated  recommendation-making  powers.  While  there  has  been 
limited  success  with  settlements,  most  often  the  Panel  has  been 
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3 
called  upon  to  impose  terms  in  at  least  some  of  the  issues  in 
dispute. 

We  continue  to  focus  on  decreasing  the  time  for  disposition  of 
disputes  brought  before  us.  Balancing  our  resources  to  maximize 
face-to-face  assistance,  in  pursuit  of  enhanced  understanding  of 
the  workplace  problems  and  negotiated  settlements,  often  tends  to 
prolong  the  time  a  given  case  is  before  us,  however.  Nevertheless, 
last  fiscal  year  we  began  with  a  backlog  of  4  months  and  ended  with 
one  of  2.5  months.  This  could  be  accomplished  only  with  a 
committed  staff  effort.  The  median  time  for  all  dispositions  was 
167  days.  Our  goal  for  this  fiscal  year  is  to  shorten  that  time  to 
86  days  by  completing  investigations  in  30  median  days.  This  is 
perhaps  overly  ambitious  since  we  have  experienced  some  staff 
turnover  that  will  have  a  tendency  to  be  a  drag  on  timeliness,  but 
we  will  keep  a  careful  eye  on  our  target.  In  any  case  this  is  what 
not  only  the  Panel  under  my  leadership  holds  to  be  a  prime  focus, 
it  is  also  that  of  our  clients.  Our  current  pending  caseload  as 
of  January  31,  1993,  is  83.  In  FY  1992  we  had  268  dispositions  and 
123  cases  pending  at  its  close.  He  anticipate  those  numbers  to  be 
279  and  122,  respectively,  this  fiscal  year. 

While  the  focus  is  on  dispute  resolution,  we  also  support  and 
cooperate  with  the  Authority's  leadership  in  the  labor-management 
cooperation  sphere.  It  is  essential  that  the  parties  within  our 
jurisdiction  have  information  with  which  they  can  make  informed 
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4 
choices  as  to  how  most  effectively  to  resolve  their  disputes.   To 
the  extent  we  can  respond  to  requests  for  such  assistance  from  the 
parties,  without  putting  undue  strain  on  resources,  we  try  to 
respond  in  the  affirmative. 

I  would  be  pleased  to  respond  to  any  questions  you  may  have,  either 
now  or  later  in  writing. 
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Mr.  HoYER.  Let  me  start  with  you,  Mr.  Brubeck.  Ms.  McKee 
went  through  her  status  of  employees.  What  is  your  budget  now?  Is 
that  included  within  the  $21,647,000? 

Ms.  McKee.  Yes. 

Mr.  HoYER.  The  FTEs  are  also  included? 

Ms.  McKee.  Yes. 

Mr.  HoYER.  I  just  wanted  to  make  that  clear. 

Specifically,  Ms.  McKee  what  has  the  FLRA  done  to  provide 
leadership,  I  think  you  have  answered  that  pretty  extensively  let 
us  continue. 

Ms.  McKee.  I  think  we  are  trjdng  our  best,  let's  put  it  that  way, 
within  the  limited  resources  to  do  that. 

Mr.  HoYER.  Good,  you  anticipated  the  question  I  planned  to  ask. 
You  did  a  terrific  job.  No  point  in  my  asking  them  twice. 

Ms.  McKee.  Having  been  an  AA  up  here  in  the  past,  I  know  how 
many  subject  areas  you  are  running  across. 

Mr.  HoYER.  You  have  the  questions,  would  you  submit  answers 
to  these  questions  so  that  we  will  have  them  for  the  record.  We  are 
in  a  unique  situation  because  the  President  himself  is  in  a  unique 
situation.  We  have  no  budget,  essentially.  The  President's  budget 
will  not  be  up  until  the  first  week  of  April.  As  soon  as  we  receive 
it,  we  will  be  in  contact  with  each  of  the  agencies  for  whom  we 
have  responsibility  and  ask  for  your  comments. 

It  does  not  mean  we  are  going  to  have  another  hearing,  it  does 
mean  we  will  give  you  an  opportunity  to  comment  on  that  budget. 
Our  staff  will  work  with  you  and  your  staff  to  at  least  make  sure 
that  we  understand  what  we  are  doing  as  it  relates  to  your  budget. 

Quite  clearly  I  am  pleased  by  the  fact  that  you  have  the  lowest 
inventory  in  your  history,  notwithstanding  the  fact  your  caseload 
has  risen  and  your  resources  in  terms  of  personnel  has  decreased. 
You  have,  nevertheless,  been  able  to  increase  your  productivity  and 
your  resolution  rate. 

Rather  than  asking  any  further  questions,  let  me  thank  you  for 
being  here  and  assure  you  we  look  forward  to  working  with  you  in 
this  somewhat  unusual  budget  year.  Thank  you  very  much. 

Ms.  McKee.  Thank  you. 

[Whereupon,  at  2:30  p.m.,  the  subcommittee  was  adjourned.] 

[The  questions  from  Mr.  Hoyer  for  the  record  follow:] 
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ADDITIONAL  QUESTIONS 

QUESTION.   Specifically  what  has  the  FLRA  done  to  provide 
leadership  in  promoting  Labor-Management  Cooperation? 

ANSWER.   The  FLRA  has  provided  assistance  to  the  Federal 
sector  labor-management  community  by  expanding  its  outreach 
efforts  to  provide  information  and  resources  necessary  to 
encourage  more  constructive  labor  relations  and  to  enhance  labor- 
management  cooperation.   The  Authority  has  established  a 
clearinghouse  of  information  where  agencies,  unions  and  neutrals 
may  acquire  resources  and  materials  on  case  law  developments  and 
labor-management  cooperation  efforts  in  the  Federal  sector.   The 
program  also  provides,  upon  request,  assistance  to  the  parties  in 
the  assessment  of  their  relationship,  targeting  areas  for 
improvement,  and  linkage  with  providers  of  initial  programs,  if 
necessary. 

The  Authority  has  also  increased  its  efforts  to  develop,  conduct, 
and  sponsor  conferences,  briefings,  and  training  sessions  with 
labor,  management  and  neutrals  throughout  the  country.   Both 
Authority  and  field  staff  have  responded  to  increased  requests 
for  agency  and  union  briefings  on  selected  topics,  including 
labor-management  cooperation,  the  role  of  agency  and  union  in 
cooperative  efforts,  coping  with  reorganizations,  and  assessing 
the  parties'  relationship.   Through  the  General  Counsel's 
efforts,  the  FLRA  has  continued  to  provide  the  parties  with  a 
specialized  workshop  known  as  "Knowledge,  Communication  and 
Trust"  at  various  facilities  around  the  country. 

With  respect  to  its  leadership  role  among  the  neutral  community, 
the  Authority  has  begun  an  initiative  designed  to  enhance  the 
knowledge  of  arbitrators  who  hear  Federal  sector  cases.   A 
workshop  developed  specifically  for  such  arbitrators  will  review 
the  critical  Federal  statutes,  rules,  and  regulations  which 
distinguish  the  Federal  sector  labor  cases  from  the  more  commonly 
understood  private  sector  arena.   A  pilot  workshop  is  planned  for 
the  end  of  summer  1993. 

QUESTION.   Will  you  briefly  explain  for  the  benefit  of  our 
new  members,  the  process  which  the  FLRA  follows  once  an 
allegation  of  an  unfair  labor  practice  charge  has  been  filed  with 
your  office? 

ANSWER.   As  outlined  on  the  attached  charts,  there  are 
several  steps  involved  in  resolving  unfair  labor  practice  (ULP) 
charges.   The  General  Counsel  investigates,  settles  and 
prosecutes  ULP  charges.   An  investigation  is  initiated  only  when 
an  unfair  labor  practice  charge  is  filed  with  the  appropriate 
Regional  Director  by  either  an  agency,  a  labor  organization,  or 
an  individual.   Normally,  charges  must  be  filed  within  6  months 
from  the  date  the  alleged  unfair  labor  practice  occurred.   The 
Regional  Directors,  on  behalf  of  the  General  Counsel,  have 
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discretion  to  conduct  any  necessary  investigation  of  the  charge. 
During  the  investigation,  all  parties  involved  are  given  an 
opportunity  to  present  their  views  to  the  Regional  Director,  who 
encourages  settlement  at  all  stages  of  the  proceedings. 

If  a  charge  is  not  resolved,  the  Regional  Director  makes  a 
determination  on  the  merits  of  the  charge.   If  the  Regional 
Director  determines  that  the  charge  is  without  merit  and  the 
charge  is  not  withdrawn,  the  Regional  Director  issues  a  letter 
dismissing  the  charge.   The  charging  party  may  appeal  the 
Regional  Director's  dismissal  to  the  General  Counsel.   If  the 
Regional  Director  determines  that  the  charge  has  merit  and  the 
dispute  is  not  resolved,  the  Regional  Director  issues  a 
complaint,  on  behalf  of  the  General  Counsel,  setting  forth  the 
allegations  of  the  unfair  labor  practice  and  a  time,  date  and 
location  for  a  hearing. 

Hearings  are  conducted  before  ALJ's  who  are  appointed  by  the 
Authority.   Parties  are  encouraged  to  resolve  ULP  cases  prior  to 
the  institution  of  the  hearing  and  even  during  the  course  of  the 
hearing.   Decisions  of  the  ALJ's  are  transmitted  to  the  Authority 
and,  if  no  exceptions  are  filed,  the  decisions  become  final  after 
30  days.   If  a  party  excepts  to  an  ALJ  decision,  that  decision 
may  be  affirmed,  modified  or  reversed  in  whole  or  in  part  by  the 
Authority.   Aggrieved  parties  may  appeal  an  Authority  decision  to 
the  appropriate  United  States  Court  of  Appeals.   The  Authority 
also  may  seek  enforcement  of  its  order  in  the  appropriate  Court 
of  Appeals. 
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QUESTION.   How  does  the  Authority  clearly  notify  both  labor 
and  management  about  information  and  resources  regarding  case  law 
development  in  federal  agencies? 

ANSWER.   In  Fiscal  Year  1992,  the  Authority  began  publishing 
a  "Quarterly  Summary  of  FLRA  Decisions"  intended  to  provide  the 
parties  with  current  information  on  the  most  significant  cases 
decided  by  the  Authority.   Since  then,  a  mailing  list  which  began 
with  only  300  names  has  grown  to  over  1,500  interested 
practitioners,  many  of  whom  are  mediators  and  arbitrators  whose 
practice  includes  Federal  sector  cases.   Additionally,  the 
Quarterly  Summary  has  become  a  popular  vehicle  for  useful 
information  to  the  parties,  such  as  the  latest  developments  in 
labor-management  cooperation  and  training  efforts. 

The  Office  of  the  General  Counsel  also  provides  current 
information  by  publishing  a  quarterly  report  on  significant 
advice  and  appeals  cases. 

In  addition,  the  Authority  continues  to  publish  its  Report  of 
Case  Decisions  (RCD) ,  which  is  published  by  the  Government 
Printing  Office.   The  RCDs  include  a  summary  of  all  cases  issued 
and  are  forwarded  to  nearly  300  parties  and  to  over  400 
depository  libraries  throughout  the  country. 

QUESTION.   What  is  the  average  length  of  time  between  the 
filing  of  an  unfair  labor  practice  with  the  Authority  and  final 
determination? 

ANSWER.   Processing  of  an  unfair  labor  practice  at  the 
Authority  level  ordinarily  begins  when  the  Authority  receives  a 
recommended  decision  of  an  Administrative  Law  Judge.   (A 
statistically  small  number  of  unfair  labor  practice  cases  come  to 
the  Authority  as  direct  stipulations  from  the  parties,  without  a 
hearing  and  Administrative  Law  Judge  decision.)   Following 
Authority  receipt  of  the  Administrative  Law  Judge  decision,  the 
parties  have  25  days  to  file  exceptions  to  the  recommended 
decision.   Authority  staff  work  on  the  case  cannot  begin  until 
all  of  these  papers  are  received. 

It  is  the  Authority's  case  handling  goal  to  close  all  cases 
within  six  months  (180  days)  of  receipt.   During  FY  1992,  the 
Authority  closed  151  unfair  labor  practice  cases,  with  the 
average  length  of  time  between  receipt  and  issuance  of  the 
Authority's  decision  being  163  days. 

QUESTION.   Of  the  cases  brought  before  you,  what  percentage 
do  you  find  in  favor  of  labor,  of  management,  and  what  percent 
are  compromised? 

ANSWER.   The  Authority  does  not  maintain  records  or  other 
data  concerning  the  percentage  of  cases  decided  in  favor  of  labor 
or  management.   As  an  independent,  adjudicatory  agency,  it  would 
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be  awkward,  if  not  inappropriate,  for  the  agency  to  categorize 
and  count  decisions  as  "wins"  or  "losses"  for  either  side  of  a 
labor-management  dispute.   In  addition,  as  Authority  cases 
frequently  involve  numerous,  unrelated  issues,  it  would  be 
difficult  to  properly  categorize  decisions  in  this  manner. 

With  respect  to  the  latter  point,  rhe  Authority  also  does  not 
maintain  records  or  other  data  concerning  cases  that  are 
"compromised,"  insofar  as  that  term  is  intended  to  encompass 
decisions  that  are  not  identified  as  "wins"  or  losses."   However, 
the  Authority  and  the  Office  of  the  General  Counsel  maintain 
statistics  concerning  the  number  of  cases  that  are  withdrawn  or 
settled  at  various  stages  of  Authority  proceedings  and  which,  as 
a  result,  do  not  require  a  decision. 

QUESTION.   When  your  decisions  are  appealed  to  the  courts, 
what  percentage  are  upheld? 

ANSWER.   Generally,  a  party  may  appeal  an  Authority  decision 
to  a  U.S.  Court  of  Appeals.  However,  two  categories  of  Authority 
decisions  may  not  be  appealed:   (1)  arbitration  decisions  that  do 
not  involve  an  unfair  labor  practice;  and,  (2)  representation 
decisions  involving  an  appropriate  unit  determination. 

A  statistical  analysis  of  litigation  involving  Authority 
decisions  for  the  period  1987  through  1992  is  attached.   It  shows 
that  the  Authority  was  affirmed  in  50  percent  of  the  cases  and 
reversed  in  42  percent,  excluding  settlements,  remands  without 
decision,  and  other  mixed  results.   The  analysis  also  .-^hows  that 
the  Authority  is  affirmed  more  frequently  when  a  union  or 
individual,  as  opposed  to  any  agency,  appeals  the  decision.   It 
should  also  be  noted  that  agencies  appeal  Authority  decisions 
more  frequently  than  do  unions. 
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FLRA  LITIGATION  RESULTS 

WINS.  LOSSES.  &  MIXED  RESULTS 

BY  YEAR 


Year 

W 

L 

N 

Is^al 

1987 

33 

(61%) 

19 

(35%) 

2 

(4%) 

54 

1988 

38 

(52%) 

31 

(42%) 

4 

(5%) 

73 

1990 

21 

(62%) 

12 

(35%) 

1 

(3%) 

34 

1991 

14 

(61%) 

6 

(26%) 

3 

(13%) 

23 

1992 

19 

(37%) 

24 

(46%) 

9 

(17%) 

52 

6 -year 

Total 

13S 

»  (50%) 

117 

(42%) 

22 

(8%) 

278 

1987 


FLRA  LITIGATION  RESULTS 

WINS.  LOSSES.  &  MIXED  RESULTS 

BY  PARTIES  AND  YEAR 


Agencies 

Unions 

Individuals 


1998 


Agencies 

Unions 

Individuals 


1989 


Agencies 

Unions 

Individuals 


1990 


Agencies 

Unions 

Individuals 


1991 


Agencies 

Unions 

Individuals 


JL 


8  (67%)    4  (33%) 
22  (56%)   15  (38%) 
3  (100%)   0 

_M_      _L_ 


18  (43%)   23  (55%) 
17  (61%)    8  (29%) 
3  (100%)   0 

_H_      _L_ 


3  (12%)   20  (80%) 
10  (63%)    5  (31%) 
1  (100%)   0 


17  (59%)  11  (38%) 
3  (75%)  1  (25%) 
1  (100%)   0 


9  (60%)  5  (33%) 
4  (57%)  1  (14%) 
1  (100%)   0 


-K 


TSiAl 


0 

12 

2(5%) 
0 

39 
3 

H 

ZSitAl 

1  (2%) 
3  (11%) 
0 

42 

28 
3 

M 

Total 

2  (8%) 
1  (6%) 
0 

25 
16 

1 

N 

ZS^Al 

1  (3%) 
0 

29 

4 

0 

1 

M 

ZfitAl 

1  (7%) 

2  (28%) 
0 

15 

7 
1 

(Continued) 
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1992 

Agencies 

Unions 

Individuals 

6-year 
Total 

Agencies 

Unions 

Individuals 


_Ji_  L 

11  (26%)  24  (56%) 

7  (88%)  0 

1  (100%)  0 


JL 


JL 


Total 


66  (40%)  87  (52%) 
63  (62%)  30  (29%) 
10  (100%)   0 


8  (19%)  43 
1  (12%)  8 
0  1 


JL 


13  (8%) 
9  (9%) 
0 


TPtal 

166 

102 

10 


Source:    Office  of  the  Solicitor 
FLRA,  March  1993 
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QUESTION.   Generally  speaking,  how  much  preparation  for 
investigation  can  be  performed  in-house  prior  to  having  to  travel 
to  the  site  of  the  violation?  Have  you  explored  the  use  of  the 
FTS2000  video  conferencing  capability? 

ANSWER.   Virtually  all  investigations  are  currently  being 
conducted  over  the  telephone.   On  site  investigations  are  almost 
never  conducted  anymore.   Affidavits  are  taken  over  the  telephone 
and  mailed  or  faxed  to  the  affiants  for  their  signatures  and  then 
mailed  by  the  affiant  back  to  the  regional  office.   We  frequently 
conduct  telephonic  conference  calls  with  union  and  management 
officials  when  we  are  attempting  to  get  the  parties  to  settle 
cases. 

We  briefly  explored  FTS2000  video  conferencing  during  the  past 
year,  but  dropped  the  matter  after  hearing  the  estimate  of  hourly 
conferencing  costs  and  because  the  costs  for  purchase  or  lease  of 
the  video  equipment  was  prohibitive.   Further,  even  if  the  FLRA 
had  access  to  video  equipment,  many  of  the  parties  do  not. 

QUESTION.   If  a  staff  increase  is  not  made  in  fiscal  year 
1994,  what  impact  would  that  have  on  both  the  Authority  and 
federal  agencies? 

ANSWER.   Managerial  actions,  such  as  reductions-in-force, 
furloughs  and  other  adverse  actions  which  have  an  impact  on  the 
Federal  workforce,  have  a  direct  correlation  to  the  filing  of 
cases  with  the  FLRA.   With  the  current  changes  taking  place  in 
the  Defense  Department  and  the  Administration's  commitment  to 
reducing  the  size  of  the  Federal  workforce  over  the  next  few 
years,  we  expect  the  trend  of  increasing  workload  for  the  FLRA  to 
continue  and,  potentially,  accelerate.   We  feel  it  is  important 
that  Federal  employees  and  their  unions  have  an  effective  forum 
for  redressing  their  problems  and  concerns  promptly. 

With  the  current  level  of  staff  resources,  the  FLRA  has  generally 
been  in  a  position  to  respond  in  a  timely  manner  to  case  filings 
over  the  past  few  years. 

As  significant  increases  in  case  filings  are  realized  as  a  result 
of  adverse  managerial  actions  as  outlined  above,  backlogs  will 
almost  certainly  exist  with  current  staffing  levels. 

QUESTION.   Does  the  Authority  establish  an  on-going  working 
relationship  with  an  agency  before  or  after  a  labor-management 
dispute  has  occurred? 

ANSWER.   The  Authority  works  with  agencies  and  unions  both 
after  a  dispute  and  when  there  is  no  specific  dispute,  but  a 
general  desire  between  labor  and  management  to  foster  a  less 
adversarial  relationship.   The  latter  approach  most  likely  occurs 
at  the  request  of  the  parties  for  assistance  and  may  come  to 
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either  the  Director  of  Labor-Management  Cooperation  at  the 
Authority  level  or  to  the  General  Counsel's  staff.   Most  activity 
after  a  dispute  has  arisen  occurs  through  the  Regional  offices. 

Regional  Directors  and  their  staffs  have  had  unique  opportunities 
to  develop  on-going  relationships  with  agency  and  union 
personnel.   Because  of  frequent  personal  contact  they  have  come 
to  know  the  major  players  very  well.   Thus,  it  has  been  and 
continues  to  be  possible  for  the  Regional  Director  or  a  Regional 
Attorney  to  simply  pick  up  the  telephone  and  call  a  party  at 
anytime.   Regional  Directors  are  frequently  called  upon  by 
agencies  and  unions  to  present  training  to  supervisors,  labor 
relations  specialists  and  union  stewards. 

In  addition,  the  OGC  has  developed  a  program  in  the  regions  for 
interventions  at  facilities  in  which  we  detect  unusual  labor- 
management  problems.   When  a  pattern  of  unusually  large  number  of 
charges  are  filed  over  a  period  of  time  from  a  single  facility, 
the  Regional  Director  will  often  call  the  union  president  and  the 
agency  head  and  ask  for  an  opportunity  to  visit  the  facility  and 
sit  down  with  them  to  assist  in  working  on  whatever  is  causing 
the  problem  in  the  relationship.   Thus,  for  example,  last  summer 
the  Regional  Director  in  the  Atlanta  Regional  Office  called  a 
Marine  Corps  General  at  a  major  Marine  Corps  Base  to  arrange  a 
meeting  with  him  and  the  union  president.   The  base  has  been  a 
source  of  hundreds  of  charges  over  the  years  and  a  place  where 
the  labor-management  relationship  had  been  very  adversarial.   As 
a  result  of  her  meeting  with  the  agency  and  union  heads,  the 
Regional  Director  obtained  their  agreement  to  have  the  OGC's 
"Knowledge,  Communication  and  Trust"  (KCT)  seminar  presented  at 
the  base.   The  KCT  seminar  was  presented  and  over  100  ULP  charges 
and  grievances  was  resolved.   The  parties  also  agreed  to  a  pre- 
charge  procedure  which  precludes  filing  an  unfair  labor  practice 
charge  until  after  the  other  party  has  received  notice  and  an 
opportunity  to  resolve  the  matter. 

However,  as  was  stated  in  testimony  at  this  hearing,  the  OGC 
needs  to  obtain  resources  and  develop  a  program  for  regular 
follow-up  with  agencies  and  unions  that  have  had  the  KCT  seminar 
to  keep  them  on  the  right  path.   The  greatest  disadvantage  to 
OGC's  inability  to  travel  to  conduct  investigations  is  that  we 
have  lost  the  opportunities  that  on-site  investigations  provided 
for  giving  assistance  to  the  parties  in  working  out  their 
problems.   One  of  the  most  important  skills  developed  by  our 
agents  is  the  ability  to  mediate  and  facilitate  resolutions  of 
disputes.   Those  skills  are  better  utilized  in  face-to-face 
meetings  than  in  the  less  personal  telephonic  conferences. 

QUESTION.   What  are  some  examples  of  the  type  of  information 
the  Authority,  Federal  Service  Impasses  Panel,  and  the  General 
Counsel  will  be  able  to  share  with  the  service  of  the  new 
computer  network  system? 
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ANSWER.   The  immediate  benefit  from  the  installation  of  an 
agency-wide  computer  network  was  providing  the  ability  for  all 
FLRA  employees  throughout  the  Headquarters  and  field  offices  to 
have  access  to  an  electronic  research  database  which  greatly 
assists  them  in  processing  cases.   This  database,  constructed  by 
FLRA  employees,  contains  the  full  text  of  Authority  decisions 
within  days  after  they  are  issued.  It  also  includes  a  key  word 
Subject  Matter  Index  and  Citator,  and  case  summaries  of  Authority 
decisions.   Moreover,  all  employees  on  the  network  have  the 
ability  to  perform  electronic  word  search  in  the  database.   Prior 
to  this  development,  we  had  no  ability  to  provide  "real  time" 
research  tools  to  the  field  because  the  cost  of  privately 
available  tools  was  far  too  expensive. 

The  agency-wide  network  provided  us  with  electronic  mail 
capability  throughout  the  Agency,  dramatically  improving  the 
ability  of  the  various  components  to  exchange  information.   The 
network  enabled  the  General  Counsel's  office  to  set  up  a  new  case 
tracking  system  for  all  field  filings  and  will  in  the  near  future 
give  us  the  capability  of  creating  case  tracking  systems  for  all 
components  on  a  shared  database. 

QUESTION.   How  will  the  installation  of  the  Authority's  new 
telecommunication  system  improve  the  service  to  the  agencies? 

ANSWER.   The  Agency  has  purchased  and  installed  its 
telecommunications  system,  the  Merlin  Legend,  at  our  new 
Headquarter 's  location  at  607  14th  Street,  N.W.   The  system  will 
be  available  for  all  employees  to  use  on  March  15  —  our  first 
work  day  at  that  location.   This  state-of-the  art  system  will 
allow  the  Agency  to  essentially  provide  24  hour  service  to  our 
clientele  by  the  use  of  its  voice  mail  feature.   Since  the 
Agency's  mission  affects  Federal  activities  worldwide,  this 
feature  will  improve  our  ability  to  respond  to  issues  raised  by 
management,  unions  and  our  own  employees.   Additionally,  the  use 
of  sophisticated  conference  calling  techniques  will  enhance  our 
ability  to  resolve  some  types  of  issues  telephonically,  as  well 
as  allowing  Agency  management  to  improve  our  internal 
communication  abilities.   Finally,  other  features  —  such  as 
programmable  memory  buttons  and  message  waiting  —  will  enhance 
the  Agency's  ability  to  more  rapidly  respond  to  issues  by 
pressing  a  single  button  for  frequently  called  numbers  and 
ensuring  that  messages  are  quickly  and  accurately  received. 

QUESTION.   Unfortunately  you  are  without  a  General  Counsel 
once  again.   What  is  your  current  backlog  of  complaints  that  have 
been  found  to  have  merit? 

ANSWER.   At  the  present  time  we  have  463  cases  in  which 
complaints  were  issued  that  are  still  awaiting  hearings.   These 
are  cases  in  which  the  complaints  were  issued  while  General 
Counsel  Swendiman  was  serving.   Since  his  departure  on  January 
25,  1993,  approximately  87  complaints  have  been  drafted  and  are 
ready  to  be  issued  following  the  appointment  of  someone  to  the 
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position  of  General  Counsel.   We  estimate  that  between  80  and  100 
complaints  per  month  will  be  deferred  until  appointment  of  a 
General  Counsel. 

QUESTION.   Of  the  cases  filed  with  you,  how  many  do  you  find 
are  meritorious? 

ANSWER.   Our  Regional  Directors  make  determinations  of  the 
merits  of  cases  after  an  investigation  is  completed.   Upon 
completion  of  an  investigation,  a  Regional  Director  will  decide 
to  dismiss,  if  he  or  she  concludes  there  is  no  merit  to  the 
charge,  or  issue  a  complaint,  if  he  or  she  concludes  that  the 
charge  is  meritorious.   At  that  point,  however,  the  charging 
party  is  given  an  opportunity  to  withdraw  the  charge  in  lieu  of 
having  it  withdrawn.   On  cases  having  merit,  the  charged  party  is 
given  the  opportunity  to  settle  with  the  OGC,  in  lieu  of  having  a 
complaint  issued.   Thus,  a  determination  of  merit  was  made  on 
every  case  in  which  a  complaint  was  issued.   In  1992  that  number 
totalled  909  cases.   In  addition,  settlements  were  obtained  in 
another  127  cases  after  a  determination  of  merit  had  been  made, 
but  before  a  complaint  had  issued. 

The  problem  of  identifying  the  total  cases  that  truly  have  merit 
is  in  distinguishing  meritorious  and  non-meritorious  cases  among 
the  3880  cases  that  are  settled.   In  past  years,  the  regional 
offices  would  attempt  to  settle  only  those  cases  in  which  a 
determination  was  made  that  the  charge  had  merit.   This  policy 
required  that  an  investigation  be  conducted  in  all  of  those 
cases.   With  the  large  increase  of  workload  and  simultaneous 
decrease  of  staff,  it  became  necessary  to  change  our  practices. 
Under  current  practice,  regional  personnel  initiate  discussions 
with  both  agency  and  union  officials  immediately  after  a  charge 
is  filed  in  an  attempt  to  resolve  the  problem  that  generated  the 
charge.   We  have  been  very  successful  in  settling  many  of  those 
cases  without  the  need  for  investigations.   We  cannot  say, 
however,  that  those  cases  had  merit  because  they  are  often 
settled  solely  for  the  benefit  of  the  parties'  relationship 
without  regard  to  the  merits  of  the  charges. 

Although  the  practice  precludes  an  approximation  of  the  settled 
cases  which  were  meritorious,  it  facilitates  quick  and  amicable 
resolution  of  charges  and  eliminates  the  need  to  conduct  lengthy 
and  time-consuming  investigations  in  every  case. 

QUESTION.   With  the  magnitude  of  cases  appearing  before  the 
Counsel  and  the  limited  resources  available,  are  cases  being 
pursued  according  to  seriousness  of  the  charge? 

ANSWER.   Very  definitely.   The  emphasis  has  been  on 
maximizing  efforts  on  the  charges  which  are  more  serious  and 
which  have  greater  impact  on  the  labor-management  relationship 
within  the  agency  or  the  Federal  government.   For  example, 
charges  alleging  discrimination  against  individuals  because  of 
their  activities  as  union  members  or  officers  or  their  activities 
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in  support  of  unionization  will  always  receive  maximum  attention. 

The  problem,  as  we  stated  in  our  written  submission,  is  that  the 
definition  of  what  constitutes  a  serious  charge  necessarily 
changes  as  the  workload  increases  and  the  staff  continues  to 
decrease.   Some  cases  that  fell  within  the  parameters  of  "serious 
charge"  when  we  had  10,000  cases  may  not  be  within  those 
parameters  today. 

QUESTION.   Before  taking  steps  such  as  downsizing  your 
Headquarters  in  an  attempt  to  address  the  diminishing  resource 
problem,  was  a  thorough  analysis  conducted  to  determine  that  the 
cuts  could  be  made  there  without  sacrificing  service? 

ANSWER.   Yes,  such  an  analysis  was  made.   The  major 
reorganization  in  the  OGC  headquarters  was  made  in  late  1989.   We 
were  allowed  no  alternative  to  downsizing  as  we  had  been  informed 
that  our  total  FTE  allowance  was  to  be  reduced  by  five  positions 
for  FY  1990.   The  choice  was  to  eliminate  positions  in  the  OGC 
headquarters  or  in  the  regional  offices  where  the  charges  and 
petitions  are  received  and  the  investigations  are  conducted. 
Although  it  was  clear  that  the  headquarters'  operations  would  be 
adversely  affected,  that  consequence  had  to  be  balanced  against 
the  adverse  consequence  to  the  program,  if  additional  resources 
were  taken  from  the  regional  offices. 

Since  the  reorganization  and  downsizing  of  the  headquarters, 
several  matters  requiring  attention  have  had  to  be  postponed  or 
have  been  delayed.   For  example,  OGC  published  a  notice  in  the 
Federal  Register  in  December  1990,  announcing  our  intention  of 
reviewing  the  regulations  concerning  the  processing  of  unfair 
labor  practice  cases  and  inviting  the  public,  agencies  and  unions 
to  submit  suggestions  and  recommendations  for  changes.   After  two 
years,  the  proposed  regulations  have  not  been  published  -  largely 
because  the  task  has  fallen  on  one  person  who  has  many  other 
responsibilities.   Additionally,  we  have  planned,  but  have  been 
unable  to  complete  several  other  matters  such  as  a  revision  of 
the  ULP  Case  Processing  Manual  to  capture  and  reflect  all  the 
many  changes  in  policy  and  practice  that  have  taken  place  in  the 
past  five  years;  revision  of  the  Representation  Case  Processing 
Manual  for  the  same  reason;  and  development  of  an  Office  Managers 
Handbook  which  will  provide  the  procedures  for  accomplishing  the 
multitude  of  administrative  matters  that  must  be  done  in  each 
regional  office.   Performance  elements  and  standards  are  obsolete 
because  of  the  changes  in  practices  and  procedures  and  caseload 
requirements  and  must  be  amended.   Annual  visits  by  headquarters 
staff  to  regional  offices  for  program  review  have  been  decreased 
by  half. 

QUESTION.   Does  the  Authority  categorize  the  Unfair  Labor 
Practice  charge  and  assign  them  to  particular  specialists, 
therefore  expediting  the  process? 
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ANSWER.   Charges  are  not  assigned  according  to  type  and  we 
do  not  develop  areas  of  specialization  among  the  agents  in  the 
various  types  of  ULP's.   Because  of  the  magnitude  of  the 
caseload,  each  agent  is  assigned  approximately  180  to  200  cases 
during  the  year  and  is  expected  to  have  a  good  working  knowledge 
of  the  law  for  every  type  of  ULP.   Although  virtually  all 
investigations  are  currently  conducted  over  the  telephone,  when 
on-site  investigations  are  planned,  ULP  charges  will  be 
categorized  according  to  geographic  area  and  assigned  to  a  person 
responsible  for  covering  that  area  of  the  region.   The  agent  will 
then  travel  to  investigate  several  cases  on  a  single  trip.   Areas 
or  cities  within  regions  were  rotated  among  the  agents  during  the 
year  in  order  to  eliminate  the  over  familiarity  that  results   --om 
an  agent  always  working  with  the  same  parties.   These 
considerations  have  become  less  important  now  that  agents  only 
occasionally  conduct  on-site  investigations. 

QUESTION.   Exactly  what  types  of  disputes  does  your  Panel 
resolve  and  what  relationship  do  you  have  with  the  FLRA? 

ANSWER.   The  Federal  Service  Impasses  Panel  is  responsible 
for  resolving  collective  bargaining  disputes  between  Federal 
employers  and  unions  representing  their  employees  which  remain 
after  mediation  assistance.   The  Panel  was  originally  created 
under  Executive  Order  11491  to  bring  finality  to  negotiations. 
(Its  jurisdiction  is  now  found  in  Section  7119  of  the  statute.) 
Such  negotiations  arise  both  during  the  term  of  agreements,  for 
instance,  over  the  impact  and  implementation  of  an  office 
relocation,  changes  in  terms  and  conditions  of  employment,  and  at 
their  termination.   Subject  matter  is  as  diverse  as  the 
constituency:   wages  and  fringe  benefits,  electronic  funds 
transfer,  smoking  in  the  workplace,  parking,  transportation 
subsidies,  official  time  for  union  representation,  and 
competitive  areas  for  job  retention  in  a  reduction-in-force. 

Parties  within  the  Panel's  jurisdiction  may  take  their  disputes 
to  a  private  third  party  for  arbitration  only  if  the  Panel 
approves  of  the  procedure. 

As  an  entity  within  the  FLRA,  the  Panel  is  bound  by  the  decisions 
of  the  FLRA.   The  Panel  also  gets  its  budget  from  the  FLRA  as 
well  as  administrative  support.   Decisions  of  the  Panel  are 
reviewed  by  the  FLRA  if  either  party  fails  to  implement  a  final 
order  of  the  Panel  via  an  unfair  labor  practice  proceeding,  or  as 
a  result  of  the  agency  head  disapproval,  alleging  conflict  with 
law,  of  a  final  order  of  the  Panel. 

QUESTION.   How  have  you  been  able  to  be  successful  in 
resolving  pending  issues? 

ANSWER.   We  have  been  able  to  resolve  pending  issues  by 
initially  having  a  complete  grasp  of  the  context  out  of  which  the 
dispute  arises.   Our  focus  is  on  helping  the  parties  to  fashion  a 
workable  accommodation  to  the  workplace  problems  presented,  short 
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of  imposing  a  contract  provision  for  the  tern  of  their  agreement. 
Wherever  possible,  we  try  to  meet  at  the  site  to  gain  a  fuller 
understanding  and  teJce  advantage  of  the  interpersonal  dynamics  of 
dispute  resolution.   We  continue  to  be  chary  of  asserting 
jurisdiction,  however,  where  there  is  doubt  as  to  whether  the 
parties  have  truly  done  all  they  can  to  narrow  the  issues  that 
divide  them.   We  utilize  a  variety  of  procedures  including 
factfinding  with  and  without  recommendations,  and  in  certain 
cases  the  parties  are  required  to  select  and  share  the  costs  of 
such  a  procedure.   We  also  use  the  informal  conference,  both 
face-to-face  and  telephonic.   We  have  even  engaged  in  telephonic 
arbitration  and  mediation-arbitration. 

QUESTION.   Has  the  Panel  considered  options  which  would 
decrease  the  need  for  face-to-face  assistance,  which  according  to 
your  statement  this  process  prolong 's  the  length  of  time  a  case 
is  before  you? 

ANSWER.   As  stated  above,  we  are  constantly  balancing  the 
desirability  of  voluntary  settlements,  face-to-face  assistance, 
and  the  need  to  more  (juickly  resolve  cases.   With  our  Panel 
Members  serving  as  Special  Government  Employees,  and  residing 
from  Alaska  to  New  York,  we  must  coordinate  assignments,  and 
travel  very  carefully.   We  rely  on  written  submissions  —  at 
times  abbreviated  —  but  this  is  generally  agreed  to  be  less 
satisfactory  and  is  labor  intensive.   Moreover,  it  is  also  time 
consuming.   As  always,  we  are  sensitive  to  the  parties'  mutual 
preferences;  they  must  be  balanced  within  available  resources  — 
both  personnel  and  funds.   Show  Cause  Orders  have  been  employed, 
in  select  instances,  where  we  think  a  solution  devised  in  another 
context  may  have  utility  for  other  situations.   On  balance,  we 
evaluate  a  host  of  considerations  prior  to  recommending  or 
imposing  a  procedure  on  parties.   In  one  instance  we  even  ordered 
parties  with  a  history  of  repeatedly  presenting  disputes  for  the 
Panel's  consideration  to  undertake  labor-management  cooperation 
training.   In  all  candor,  however,  we  have  not  yet  noted  much 
improvement . 


Wednesday,  February  24, 1993. 

FEDERAL  ELECTION  COMMISSION 

WITNESSES 

TREVOR  POTTER,  VICE  CHAIRMAN  AND  CHAIRMAN,  FINANCE  COM- 
MTTTEE 

scott  thomas,  chairman,  commission 

danny  lee  mcdonald,  commissioner 

john  surina,  staff  director 

lois  lerner,  associate  general  counsel  for  enforcement 

Introduction 

Mr.  HOYER.  The  Committee  will  come  to  order.  This  morning  we 
will  be  hearing  from  the  Federal  Election  Commission.  Mr.  Trevor 
Potter,  the  vice  chairman,  will  be  presenting  the  testimony  of  the 
Commission.  We  welcome  you  to  the  Committee  and  look  forward 
to  hearing  from  you. 

Mr.  Potter.  Thank  you,  Mr.  Chairman.  I  am  here  with  several 
of  my  colleagues,  Scott  Thomas,  who  is  the  Chairman  of  the  Com- 
mission, and  Commissioner  Danny  McDonald,  who  is  Vice  Chair- 
man of  the  Budget  Committee,  and  also  present  are  several  mem- 
bers of  our  staff,  including  John  Surina,  the  staff  director,  and  Lois 
Lemer,  the  associate  general  counsel  for  enforcement.  I  have  a  full 
statement  which,  if  I  may,  I  will  put  into  the  record. 

Mr.  HOYER.  Without  objection,  your  fiill  statement  will  be  in- 
cluded at  the  appropriate  place  in  tiie  record. 

Mr.  POTTER.  I  have  a  short  opening  statement  if  I  may,  Mr. 
Chairman. 

Mr.  HoYER.  All  right. 

Statement  of  Mr.  Potter 

Mr.  Potter.  It  is  a  pleasure  to  be  before  you  here  today  to  testify 
only  one  week  after  President  Clinton  addressed  the  Congress  on 
the  State  of  the  Union  and  identified  campaign  finance  as  one  of 
his  top  priorities.  We  appear  as  Congress  is  in  the  midst  of  consid- 
eration of  Motor  Voter  legislation  which  would  require  new  initia- 
tives from  the  FEC.  Congress  is  also  revisiting  campaign  finance 
reform  proposals,  many  of  which  would  mandate  new  enforcement 
and  disclosure  responsibiUties  for  the  Commission. 

As  you  know,  the  Federal  Election  Commission  is  the  only  Fed- 
eral agency  charged  with  the  civil  enforcement  of  the  Federal  elec- 
tion laws  and  charged  with  the  accurate  and  swift  dissemination 
of  information  on  campaign  contributions  and  expenditures.  Re- 
grettably, Mr.  Chairman,  I  have  to  report  to  you  this  morning  that 
the  Commission  is  now  virtually  overwhelmed  by  a  rapidly  growing 
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enforcement  caseload  and  by  the  wave  of  data  flowing  from  the 
1992  elections. 

At  the  outset,  I  would  like  to  note  that  the  FEC,  as  a  concurrent 
submission  agency,  has  the  authority  to  submit  our  budget  directly 
to  Congress.  This  means  that  in  some  rare  instances  the  budget 
submitted  by  the  Commission  and  the  0MB  budget  figures  may 
differ.  We  are  currently  in  discussions  with  OMB  about  our  fiscal 
year  1994  budget. 

In  Ught  of  the  President's  strong  commitment  to  campaign  fi- 
nance reform,  we  are  hopefiil  that  the  final  White  House  budget 
figures  wiQ  reflect  the  fiUl  funding  the  Federal  Election  Commis- 
sion needs.  Under  any  circumstances,  the  current  imbalance  be- 
tween the  Commission's  resources  and  its  work  load  would  need  to 
be  addressed,  but  this  takes  on  new  urgency  in  light  of  current 
events  and  the  administration's  priorities. 

The  FEC  cannot  meet  the  expectations  of  any  new  legislation  if 
it  remsdns  overwhelmed  by  our  current  responsibiUties. 

Today  we  present  a  budget  request  for  $23,654  miUion,  and  320 
FTEs.  This  includes  the  FEC's  estimated  increased  expenditures 
required  by  the  Motor  Voter  legislation  now  before  Congress,  and 
the  decrease  resulting  from  President  Clinton's  proposed  freeze  on 
Federal  salaries  for  1994.  If  this  freeze  is  not  enacted  by  Congress, 
then  this  figure  would  need  to  be  readjusted.  This  budget  does  not 
include  fimds  for  any  new  responsibilities  which  may  result  from 
the  various  campaign  finance  reform  proposals  currently  being  con- 
sidered by  Congress. 

Mr.  Chairman,  this  figure  of  $23,654  miUion  represents  an  in- 
cre£Lse  of  $2,623  million  over  the  Commission's  1993  appropriation, 
approximately  10  percent.  These  additional  fimds  will  be  used  al- 
most entirely  to  pay  for  the  costs  associated  with  additional  staff 
for  tiie  Commission's  enforcement  and  disclosure  responsibilities.  It 
is  the  unanimous  view  of  the  Commission  that  these  resources  are 
urgently  required  and  that  they  are  the  bare  minimum  needed  for 
the  acceptable  fimctioning  of  the  FEC,  given  its  current  responsibil- 
ities. 

Our  problems  stem  fi*om  the  enormous  explosion  in  political 
spending  and  candidate  activity  in  the  1992  campaign  cycle.  In  en- 
forcement, for  instance,  we  have  jumped  from  198  cases  at  the  end 
of  1991  to  328  cases  as  of  today,  with  complaints  frt>m  the  1992 
election  still  arriving  at  the  Commission.  Our  enforcement  caseload 
just  four  years  ago  had  711  respondents  under  investigation;  today 
we  have  2,432.  Further,  the  Commission  is  deeply  concerned  that 
there  are  entire  areas  of  the  election  laws  that  we  currently  lack 
the  resources  to  monitor  or  enforce  effectively. 

Our  data  entry  and  public  disclosure  functions  are  also  in  danger 
of  being  overwhelmed  by  the  sheer  volume  of  reports,  including  all 
the  new  non-Federal  reports  for  national  party  committees  and 
State  parties.  Itemized  transactions  are  up  194  percent  in  the  last 
decade  and  we  estimate  that  reportable  activi^  for  the  1994  mid- 
term elections  will  exceed  the  last  mid-term  election's  cycle  by  60 
percent.  The  amount  of  money  tracked  by  the  FEC  has  grown  from 
$750  million  in  1980  to  $1.75  billion  today.  The  Commission  staff 
has  not  grown  at  all  in  those  12  years. 
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With  the  support  and  encouragement  of  this  Committee,  the  FEC 
has  imdertaken  a  number  of  important  internal  initiatives  in  the 
past  year  to  speed  enforcement  cases  and  the  presidential  audit 
process.  We  have  undergone  a  rigorous  retraining  of  our  general 
counsel  staff  through  the  Total  Quality  Management  program, 
have  reexamined  o\ir  case  procedures  and  streamlined  many  of 
them,  and  have  carefully  reviewed  the  prioritization  of  our  entire 
enforcement  caseload.  We  have  demonstrated  significant  advances 
in  productivity,  particularly  in  oiir  public  disclosure  functions. 

Specifically,  we  are  now  entering  more  reports  with  more  entries 
at  a  lower  cost  per  entry  than  ever  before;  yet,  we  are  still  falling 
behind.  The  rise  in  our  enforcement  caseload  and  in  reportable 
election  spending  currently  outpaces  the  productivity  benefits  from 
these  internal  reforms.  For  instance,  we  have  already  entered  more 
than  1  miUion  contributions  of  $200  or  more  from  the  1992  election 
into  our  computer  database.  We  still  have  over  10,000  documents 
to  enter.  By  contrast,  the  entire  1990  cycle  had  only  750,000  such 
itemized  transactions. 

Mr.  Chairman,  for  all  of  these  reasons,  the  Commission  regards 
the  1994  budget  as  perhaps  the  most  important  of  its  entire  18 
year  existence.  We  realize  this  is  a  difficult  time  for  Congress  and 
the  President  to  provide  the  FEC  with  the  necessary  enforcement 
and  disclosure  resources.  However,  campaign  finance  issues  are  at 
the  top  of  the  agenda  set  by  Congress  and  President  Clinton,  clear- 
ly reflecting  the  concerns  of  the  American  public. 

Accordingly,  we  beUeve  this  is  the  time  to  invest  the  necessary 
resources  in  election  law  enforcement  and  disclosure.  The  very  ex- 
istence of  a  credible  enforcement  and  disclosxire  process  is  at  stake. 
If  Congress  and  the  President  are  serious  about  wanting  us  to  do 
the  job,  then  we  ask  that  we  be  given  the  tools.  Thank  you,  Mr. 
Chairman. 

[The  information  follows:] 
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Press  Otfica 

999  E  Street.  N.W..  Washington.  D.C  20463 

Phone:  Local  202-219-4155  loll  Free  800-424-9530 


FOR  INHEDIATE  RELEASE: 
JANUARY,  1993 


CONTACT : 


FRED  EI LAND 
SHARON  SNYDER 
SCOTT  HOXLEY 


SCOTT  E.  THOHAS 

Chairman 

Scott  Thomas,  a  second-term  Commissioner,  was  elected  Chairman 
of  the  Federal  Election  Commission  for  1993. 

The  Wyoming  native  was  nominated  by  President  Bush  on  November 
21,  1991,  and  confirmed  the  next  day  by  the  U.S.  Senate  to  his 
second  term  on  the  Commission. 

Mr.  Thomas,  a  Democrat,  was  originally  nominated  by  President 
Reagan  on  September  26,  1986,  and  confirmed  on  October  3,  1986,  by 
the  U.S.  Senate  to  a  term  that  expired  on  April  30,  1991.  He  also 
served  as  FEC  Chairman  in  1987. 

Prior  to  his  appointment,  Mr.  Thomas  was  Executive  Assistant 
to  former  FEC  Commissioner  Thomas  E.  Harris.   He  previously  worked 
as  an  attorney  and  later  as  an  Assistant  General  Counsel  for 
Enforcement  in  the  FEC's  Office  of  General  Counsel. 

nr.  Thomas  is  a  member  of  the  District  of  Columbia  Bar,  the 
U.S.  District  Court  for  D.C.,  the  U.S.  Court  of  Appeals  for  the  9th 
Circuit  and  the  U.S.  Supreme  Court. 

A  1974  graduate  of  Stanford  University,  Hr.  Thomas  received 
his  J.D.  Degree  from  Georgetown  Law  Center  in  1977.   He  and  his 
wife,  Elena  W.  King,  make  their  home  in  Washington,  D.C. 

TERMS  SUMMARY 


CURRENT  APPOINTMENT: 
SENATE  CONFIRMATION: 
TERN: 
SWORN  IN: 


November  21,  1991,  by  President  Bush 
November  22,  1991 
April  30,  1997 
December  17,  1991 


ORIGINAL  APPOINTMENT: 

TERM: 

CONFIRMED: 

SWORN  IN: 


September  26,  1986,  by  President  Reagan 
April  30,  1991 
October  3,  1966 
October  7,  1986 


PARTY  AFFILIATION: 


Democratic 


613 


FEDERAL  ELECTION 
COMMISSION 


Press  Office 

999  E  Strew.  N.W.  Washington.  C.C  20463  X^Sr" 

Phone:  Local  202-219-4155  Tbil  Free  800-424-9530  ^"-^ 


FOR  IHHEDIATE  RELEASE: 
JANUARY,  1993 


CONTACT : 


FRED  EILAND 
SHARON  SNYDER 
SCOTT  MOXLEY 


TREVOR  POTTER 
Vice  Chair Ban 


Trevor  Potter,  the  Federal  Election  Conunission's  newest 
and  youngest  member,  was  elected  to  serve  as  Vice  Chairman  of  the 
independent  executive  agency  £or  1993. 

Mr.  Potter  was  confirmed  by  the  United  States  Senate  on 
November  22,  1991,  to  serve  as  a  Member  of  the  FEC.  He  will 
serve  a  term  of  six  years,  ending  in  April  30,  1997. 

Prior  to  his  appointment,  Mr.  Potter  was  a  partner  in  a 
Washington,  D.C.  law  firm  where  for  six  years  he  practiced  in  the 
fields  of  campaign  and  election  law  and  federal  ethics 
regulation.   During  his  years  in  private  law  practice,  he  advised 
U.S.  Presidential  campaign  committees  and  other  federal 
committees  and  candidates  on  various  election-related  questions. 

Mr.  Potter's  previous  experience  in  government  includes 
serving  as  an  Assistant  General  Counsel  at  the  Federal 
Communications  Commission  from  1984-1985,  and  as  a  Department  of 
Justice  official  from  1982-1984. 

A  graduate  of  Harvard  College  and  of  the  University  of 
Virginia  School  of  Law,  Mr.  Potter  was  Editor-in-Chief  of  the 
Virginia  Journal  of  International  Law  from  1981-1982.   He  is 
currently  a  Vice  Chairman  of  the  American  Bar  Association's 
Election  Law  Committee,  Administrative  Law  Section. 

In  1991,  Hr.  Potter  served  as  a  member  of  the  International 
Observer  Delegation  of  the  Parliamentary  and  Municipal  Elections 
in  Bulgaria,  sponsored  by  the  International  Republican  Institute 
and  the  National  Democratic  Institute  for  International  Affairs. 
In  1992,  he  served  as  a  member  of  an  American  Council  of  Young 
Political  Leaders  delegation  to  Japan. 
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FEDERAL  ELECTION 
COMMISSION 


Press  Office 

999  E  Street,  N.W..  Washington.  D.C.  20483  '"'^^i^^^ 

Phone:   Local  219-4155       Toll  Free  800424-9630 


FOR  IHHEDIATE  RELEASE: 
JANUARY,  1992 


CONTACT : 


FRED  EILAND 
SHARON  SNYDER 
SCOTT  MOXLEY 


DANNY  LEE  MCDONALD 
Coaaissionec 

Danny  Lee  McDonald  of  Oklahoma  served  as  Chairman  of  the 
Federal  Election  Commission  during  1989.   He  was  also  Chairman  in 
1988  and  Vice  Chairman  in  1983. 

Commissioner  McDonald  was  originally  nominated  by  President 
Ronald  Reagan  in  December  1981,  and  confirmed  by  the  U.S.  Senate 
in  July  1982.   In  1987,  President  Reagan  re-nominated  and  the 
U.S.  Senate  re-confirmed  Mr.  McDonald  to  a  second,  six-year  term 
which  expires  April  30,  1993. 

Prior  to  his  initial  appointment  in  1991,  the  Sand  Springs, 
Oklahoma  native  served  as  General  Administrator  of  the  Oklahoma 
Corporation  Commission.   Additionally,  he  served  as  Secretary  of 
the  Tulsa  County  Election  Board  and  as  Chief  Clerk  of  that  Board. 
Mr.  McDonald  was  a  member  of  the  Advisory  Panel  to  the  FEC's 
National  Clearinghouse  on  Election  Administration.   The 
Conunissioner  is  currently  a  member  of  the  Board  of  Trustees  of  the 
American  Council  of  Young  Political  Leaders. 

Mr.  McDonald  received  a  B.A.  Degree  from  Oklahoma  State 
University.   Be  attended  the  John  F.  Kennedy  School  of  Government 
at  Harvard  University  and  has  served  as  a  member  of  the  JFK  School 
Advisory  Board  for  State  and  Local  Govenment. 

The  Commissioner  resides  in  Fort  Washington,  Maryland  with 
his  wife. 

TERMS  SUMMARY 


FIRST  NOMINATED: 

TERN: 

RECESS  APPOINTMENT: 

SWORN  IN: 

CONFIRMED: 

RE-NOMINATED: 
TERM: 

CONFIRMED: 
SWORN  IN: 


December  14,  1981,  by  President  Reagan 
April  30,  1987 
December  17,  1981 
December  23,  1981 
July  1,  1982 

June  16,  1987 
April  30,  1993 
July  24,  1987 
August  3,  1987 


PARTY  AFFILIATION: 


Democratic 
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Mr.  Chairman,  as  Chairman  of  our  Finance  Committee,  it  is  my 
responsibility  to  represent  the  Commission  before  its  authorization  and 
appropriations  committees  in  support  of  our  fiscal  year  1994  Budget 
Request.    Last  Thursday  we  received  a  passback  from  OMB  that  the 
Commission  believes  is  inadequate  to  the  task  at  hand.      We  have  initiated 
discussions  with  OMB  on  this  issue.     We  originally  had  submitted  a  request 
for  $23,964,000  and  319  FTE  (full  time  equivalents  or  staff  years)  to  OMB 
in  September  of  1992.     Because  we  concurrently  submit  our  request  to  the 
Congress  and  the  OMB,  you  have  seen  that  original  request.    Since 
September,  the  imminent  enactment  of  the  National  Voter  Registration 
Act  has  forced  us  to  amend  our  original  FY  1994  Budget  Request,  and  to 
request  a  Supplemental  appropriation  for  FY  1993  to  enable  the 
Commission  to  meet  its  new  statutory  duties  with  regard  to  the  "Motor 
Voter"  legislation.     Furthermore,  the  President's  Budget  released  February 
17th  removed  the  FY  1994  COLA  for  federal  employees,  which  represents  a 
reduction  of  $565,000  from  our  original  request. 

As  a  result,  we  are  amending  the  Commission's  request  for  FY  1994 
to  a  total  of  $23,654,000  and  320  FTE.     This  reflects  the  reduction  due  to 
the  elimination  of  the  COLA,  as  well  as  an  increase  of  $255,000  and  1.0 
FTE  for  the  Clearinghouse  on  Elections  Administration  to  successfully 
implement  the  new  legislation  in  FY  1994.    We  also  are  requesting  a  FY 
1993  Supplemental  Appropriation  of  $112,000  and  .5  FTE  for  the  same 
purpose.     I  will  deal  with  the  details  of  these  requests  later  in  my 
testimony. 
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As  of  this  writing,  we  do  not  know  the  final  figure  that  will  appear 
in  the  President's  FY  1994  Budget,  but  are  hopeful  that  it  will  be  our  full 
request.      Notwithstanding  the  ultimate  resolution  of  our  negotiations  with 
0MB,  we  intend  now,  and  for  the  duration  of  the  appropriations  process,  to 
argue  for  our  full,  anriended  request  of  $23,654,000  and  320  FTE.    We  at 
the  Commission  recognize  that  this  makes  our  task  more  difficult. 
Nevertheless,  the  Commission  is  in  dire  need  of  additional  staff  given  the 
expanding  workload  demands  placed  on  us  by  ever  increasing  campaign 
finance    activity. 

The  request  for  $23,654,000  and  320  FTE  represents  a  level  of 
funding  which  we  believe  is  necessary  to  enable  the  FEC  to  fulfill 
promptly   its   responsibilities  with    regard   to   completing   the  work 
associated  with  the  1992  congressional  and  presidential  elections,  and  to 
begin  to  process  the  1994  election  cycle  workload.     It  will  allow  the 
Commission  to  continue  the  progress  we  have  made  in  recent  years  in 
improving  our  programs,  and  should  enable  us  to  rectify  delays  we  have 
experienced  in  the  recent  election  cycles  in  the  processing  and  resolution 
of  enforcement  cases.     It  will  also  provide  for  much  needed  additional 
staff  in  the  disclosure  and  informational  programs,  which  have  been  stuck 
at  static  staffing  levels  despite  enormous  increases  in  their  workloads. 
The  Commission  must  receive  the  staff  requested,  and  the  funds  to 
support  that  staff,  if  we  are  to  be  successful  in  promoting  full  public 
disclosure  of  campaign  finance  activity  in  the  1994  elections  and  in 
enforcing  the  Federal  Election  Campaign  Act.    The  staff  requested  are 
critical  to  our  continued  efforts  to  improve  the  timeliness  of  the 
presidential  audits,  and  to  accelerate  the  processing  of  enforcement 
matters. 
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Mr.  Chairman,  in  recognition  of  the  importance  of  the  1994 
congressional  elections  and  the  shaky  public  confidence  in  the  electoral 
process,  this  request  focuses  on  three  major  areas  of  Commission 
concern: 

1.  The  effective  and  timely  prosecution  of  Commission  enforcement 
actions  in  the  face  of  high  workloads,  along  with  an  increase  in  the 
number  of  respondents  and  in  the  number  of  complex,  multi- 
faceted    investigations; 

2.  The  added  burden  placed  on  the  Commission's  reports  review, 
disclosure  and  informational  services  due  to  the  implementation  of 
new  regulations  and  reporting  requirements  and  dramatically 
increasing  amounts  of  money  in  federal  elections;  and 

3.     Timely  audits  of  presidential  campaigns  that  use  public  funds. 
The  Commission  stresses  that  any  serious  talk  of  campaign  finance 
reform  requires  a  strong,  well-funded  Commission  as  a  foundation.     We 
must  have  the  resources  adequate  to  meet  our  statutory  mission  as  it  now 
exists,  before  any  additional  duties  are  placed  upon  the  Commission. 

We  recognize  that  our  FY  1994  budget  request  represents  a  2.6 
million  dollar  increase  over  FY  1993.     I  would  like  to  take  a  moment  and 
note  that  Appendix  A  of  our  testimony  provides  a  brief  history  of  past, 
significant  requests  for  specific  programs  the  Commission  has  made,  and 
our  success  in  achieving  the  results  we  strove  for.    We  hope  this 
demonstrates  that  we  have  delivered  the  products  on  which  our  budget 
requests  were  predicated,  on  time  and  within  budget. 

Given  this  record  of  success,  we  hope  this  Subcommittee  will  look 
favorably  on  our  request,  as  it  has  so  often  for  us  in  the  past,  and  provide 
us  with  the  staff  and  support  funds  to  implement  fully  the  disclosure 
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aspects  of  the  FECA,  and  to  enforce  successfully  the  requirements  of  the 
law.     I  will  now  briefly  review  the  dramatic  expansion  of  our  workload 
during  the   1992  elections,  despite  static  staffing   levels  in   most 
Commission  programs.     We  have  met  previous  increases  in  workloads 
through  productivity  improvements  which  are  documentable.     However,  the 
volume  of  work  has  reached  the  point  where  we  must  have  additional 
resources;  productivity  improvements  alone  will  not  be  enough  to  meet 
the  volume  of  demands  placed  on  the  FEC. 

THE  1994  ELECTIONS  AND  COMMISSION  WORKLOADS 

The  1994  primary  and  general  elections  for  34  Senate  and  435  House 
seats  will  most  likely  result  in  over  one  million  transactions,   including 
individual  and  committee  contributions,  from  about  75,000  documents 
being  entered  into  the  Commission's  computerized  database.    The 
Commission  will  likely  respond  to  over  200,000  requests  for  information, 
assistance  and/or  documents.     The  cycle  will  conclude  with  the  referral  of 
over  200  enforcement  cases  from  the  review  of  reports,  as  well  as  the 
resolution  of  another  200  potential  external  complaints  filed  with  the 
Commission.     Based  on  past  experience,  over  2,000  candidate  committees 
and  well  over  4,000  political  action  committees  (PACs).  as  well  as  the 
national,  state  and  local  party  committees  will  be  actively  engaged  in  the 
electoral   process. 

It  is  important  to  note  some  special  factors  at  play  in  the  1994 
elections  that  could  also  drive  up  the  amount  of  money  expended  for 
Federal  elections,  which  will,  of  course,  impact  on  Commission 
operations.     These  include  the  possible  occurrence  of  additional  Senate 
elections  due  to  vacancies  created  by  the  Clinton  cabinet  selections. 
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There  should  also  be  many  more  competitive  Congressional  races  in  many 
states  due  to  the  high  number  of  relatively  vulnerable  freshmen  members 
as  a  continuing  result  of  the  1992  reapportionments,  as  well  as  due  to  the 
high  number  of  retirements  in  the  1992  cycle.     These  factors  may  create 
even  larger  amounts  of  campaign  finance  activity  for  the  Commission  to 
capture,  disclose  and  regulate. 

The  Commission  promulgated  new  regulations  in  FY  1991   for  the 
disclosure  and  reporting  of  the  allocation  of  "soft  money"  to  federal 
campaigns.     This  is,  as  you  know,  a  very  controversial  aspect  of  campaign 
finance.     The  Commission  also  implemented  new  reporting  requirements 
for  debt  settlements,  also  a  potentially  controversial  area  of  campaign 
finance.     These  two  high  visibility  efforts  generated  new  reporting  and 
potentially   new  enforcement  activity  for  the   1992  cycle  which   should 
continue  into  the  1994  cycle.     Intensive  educational  and  informational 
efforts  have  been  undertaken  to  reduce  the  possible  enforcement  activity 
generated  by  misunderstanding  of  these  new,  complex  requirements. 
However,  these  efforts  which  were  initiated  in  FY  1991,  and  are  ongoing 
in  FY  1993,  give  every  indication  of  increased  workloads  through  the  1994 
elections. 

FEC  WORKLOAD-FUNDS  TO  ACHIEVE  OUR  MISSION 

Our  written  justification   lays  out  in  some  detail  the   FY   1994 
appropriations  request  and  the  challenge  the  Commission  faces  m  keeping 
up  with  the  well-documented  growth   in  campaign   spending.      I  will  briefly 
touch  upon  this  in  my  remarks  today. 

The  overall  amount  of  campaign  finances  reported  to  and  regulated 
by  the  Commission  continues  to  increase.     The  total  disbursements  for 
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Federal  candidates  in   1992,  the  last  Presidential  election  cycle,  are 
expected  to  finally  total  about  $1.75  billion.     Because  nnost  of  the  growth 
from  1990  to  1992  was  in  the  congressional  elections  area,  we  are 
projecting   at  least  $1.75  billion   in  federal  campaign  finance  activity 
reportable  to  the  FEC  for  the  1994  cycle.     This  would  represent 
approximately  a  60%  increase  from   1990. 

FUNDS  DISBURSED  BY  POLITICAL  COMMITTEES  BY  ELECTION  CYCLE 
FOR  FEDERAL  ELECTIONS-HARD  MONEY  REPORTABLE  TO  THE  FEC 
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This  continued  overall  increase  in  campaign  finance  activity  means 
proportionate  increases  in  the  Commission's  workload  for  all  programs 
and  components.     Fiscal  Year  1994  encompasses  work  from  both  the  1992 
and  1994  elections.     We  will  be  concluding  the  enforcement  actions  ' 

arising   from   the   1992   presidential   and  congressional   elections,   while 
simultaneously    handling    the   enforcement   activity   arising   from   complaints 
filed  during  the  1994     congressional  elections      We  must  also  disclose  the 
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estimated  $1.75  to  $2.0  billion  in  disbursements  for  federal  candidates 
during  the   1994  elections. 

Of  course,  overseeing  a  presidential  election  cycle  has  more 
requirements  than  a  congressional  election  cycle;  regardless,  we  expect  a 
high  level  of  work  to  continue  in  the  1994  election  cycle.     A  comparison  of 
the  amount  of  financial   activity   in   previous  election   cycles   illustrates 
this  increase.     Although  activity  was  down  somewhat  for  the   1990  cycle, 
we  still  expect  an  overall  high  level  in  the  total  money  disbursed  for  all 
federal  elections  in  the  1994  cycle.     We  have  seen  dramatic  growth  in 
1992  compared  to  past  election  cycles      For  example,  total  spending  on 
congressional  races  increased  in   1992  to  almost  $700  million  from  about 
$500  million  in  1990,  roughly  a  40%  increase  in  one  election  cycle. 

FUNDS  DISBURSED  BY  ELECTION  CYCLE  INCLUDING  "SOFT  MONEY" 


FEDERAL  ELECTION  COMMISSION 

TOTAL  OSBURSEMENTS  BY  ELECTION  CYCLE 
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ELECTION  CYCLE 


Given  this  context.  I  will  now  turn  to  our  major  concerns  and 
our    Budget  Request. 
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FEC  ENFORCEMENT  PROGRAMS 

With  regard  to  enforcement,  the  workloads  also  show  increases  from 
one  election  cycle  to  the  next.     Until  FY  1993,  the  highest  active  caseload 
occurred  during  FY  1987-1988  (267  open  Matters  Under  Review  or  MURs). 
However,  the  Commission  began  the  FY  1989-1990  cycle  with  a  higher 
caseload  than  the  previous  three  election  cycles,  and  the  active  caseload 
remained  above  185  for  the  entire  cycle.     We  experienced  a  similarly  high 
caseload  for  the   1992  cycle,  with  active  cases  not  falling  significantly 
below  200  until  December  1991,  and  reaching  254  cases  by  the  end  of  FY 
1992.    Thus  far  in  FY  1993,  the  FEC  has  reached  a  record  high  of  328 
active  cases.     The  first  graph  below  shows  these  growth  trends  by  fiscal 
year. 

ACTIVE  ENFORCEMENT  CASES  AT  THE  END  OF  EACH  FISCAL  YEAR 
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In  order  to  meet  the  demands  for  timely  resolution  of  enforcement 
actions  and  to  keep  control  of  this  caseload,  the  Commission  must  receive 
the  funds  to  provide  for  the  additional  sixteen  FTE  requested.    The  second 
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chart  below  depicts  the  active  caseload  each  month  for  two-fiscal  year 
periods. 

FEC  ACTIVE  ENFORCEMENT  CASES  (MUR's)  BY  TWO-YEAR  PERIOD 


PENDMG  HURS  BY  ELECTKNI  CYCLE 


However,  the  real  story  about  the  enforcement  workload  concerns 
not  the  number  of  cases,  but  the  size  and  complexity  of  cases.    The  number 
of  respondents  involved  in  active,  open  compliance  matters  has  increased 
dramatically:     from  711   respondents  in  October  1988  to  1,836  respondents 
in  October  1991,  a  158%  increase  in  three  years.     Furthermore,  as  of 
December  31,  1992,  a  record  328  active  cases  included  2,432  respondents, 
for  a  total  increase  of  over  240%.     Meanwhile,  there  were  only  19  non- 
supervisory  attorneys  and  five  paralegals  assigned  to  enforcement  teams 
as  of  the  same  date. 

All  indications  are  that  enforcement  cases  are  becoming  more 
complex,  often  requiring  numerous  depositions  and  statements  from 
multiple  respondents.    We  are  also  experiencing  an  increase  in  the  number 
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of  cases  involving  organized  attempts  to  subvert  the  contribution 
limitations  and  the  disclosure  provisions  of  the  FECA.     Therefore,  cases 
have  been  requiring  more  staff  time  and  are  are  taking  longer  to  conclude. 
Unlike  inadvertent  violations  of  the  FECA,  conscious  conspiratorial 
activity  is  very  difficult  and  time-consuming  to  prove.     This  is  a 
qualitative  change  in  the  nature  of  enforcement  activity  undertaken  by  the 
Commission,   which   is  in   conjunction  with   a  quantitative  growth   in 
enforcement  activity.     Failure  to  receive  the  requested  resource  levels 
will  lead  to  a  degradation  of  the  Commission's  ability  to  maintain,  much 
less  improve,  the  timeliness  of  the  resolution  of  the  enforcement 
caseload. 

Despite  this  increase  in  enforcement  caseload,  the  Commission's 
overall  productivity  in  enforcement  has  improved.     On  an  average  basis, 
adjusting  for  inflation  and  using  total  costs  for  the  Office  of  General 
Counsel,  the  trend  is  for  increased  productivity.     However,  as  in  other 
Commission  operations,  productivity  increases  alone  can  not  meet  the 
rising    workloads. 
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ENFORCEMENT  PRODUCTIVITY:  TOTAL  OGC  COSTS  PER  AVERAGE  CASE 
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The  additional  staff  requested  are  necessary  to  clear  out  the 
existing  caseload  and  to   improve  future  tinneliness  of  the  resolution  of 
cases.     Even  with  the  additional  staff  projected  for  FY  1993,  the  active 
enforcement  caseload  now  at  a  record  high  of  328  matters  could  easily 
reach  500  cases  by  the  end  of  FY  1993.    This  will  represent  an  enormous 
workload,  and  reasonable  enforcement  of  the  significant  provisions  of  the 
FECA  requires  the  additional  staff  requested.     As  noted  m  our 
justification,    simply    further    raising    the    enforcement    thresholds 
jeopardizes  the  ability  of  the  Commission  to  effectively  enforce  the  law. 

FEC  REPORTS  REVIEW  AND  ANALYSIS  PROGRAM 

A  mainstay  of  the  Commission's  disclosure  and  internal  enforcement 
programs  is  the  reports  review  and  analysis  performed  by  the  Reports 
Analysis  Division  (RAD).     The  review  of  reports  assures  proper  and  timely 
disclosure  (through  the  non-filers  compliance  program),  and  lo  the  source 
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of  referrals  for  possible  audit  and/or  enforcement  action   under  the   1980 
amendments  to  the  FECA.     This  staff,  despite  a  small  increase  in  FY  1993. 
has  been  held  at  or  below  previous  levels  in  recent  fiscal  years  to  assure 
sufficient  staffing  for  the  Audit  Division,  as  well  as  for  OGC.     However, 
new  reporting   requirements  that  took  effect  in  the  last  election  cycle,  as 
well  as  the  general  increase  in  the  workload,  require  additional  staff  for 
RAD  in  FY  1994.     Productivity  increases  have  enabled  a  static  staff  to 
keep  up  with  the  workload  in  the  past.     However,  the  increase  m  work 
involved  and  the  number  of  committees  and  reports  to  be  reviewed  require 
that  additional  staff  be  provided.     Otherwise,  gams  m  the  timeliness  of 
review  of  reports  will  be  jeopardized  as  the  ability  to  keep  up  with  the 
daily  workload  degrades. 


NUMBER  OF  REQUESTS  FOR  ADDITIOt^L  INFORMATION  MADE  TO  FILERS 
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AVERAGE  COST  OF  REVIEW  OF  REPORTS  AND  STATEMENTS  FILED 
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DISCLOSURE  AND   INFORMATIONAL   PROGRAMS-OVERVIEW 

While  additional   staff  would   have  been  desirable  for  other 
Commission  programs  as  well,   the  limit  of  ten  additional   FTE  for  FY   1993, 
given   our  priority   needs  for  enforcement,   audit,   and   reports  review 
required  that  the  requested  additional  staff  be  allocated  to  OGC  and  RAD 
m  FY  1993.     The  FY  1994  Request  attempts  to  rectify  this,  and  provides 
for   additional   staff  for   the   disclosure   and   informational   operations    as 
well  as  for  the  support  functions  of  the  agency      Here  again    productivity 
improvements   have   partially   offset  workload   increases,   but   are   no   longer 
enough  to  meet  record  volumes  of  demands      Additional  staff  are 
necessary,   or  quality  and  timeliness  will  begin   to  degrade. 
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THE  COMPUTERIZED  DISCLOSURE  DATA  BASE  AND  PUBLIC 
RECORDS 

Through  the  FEC's  Public  Records  Office,  data  from  the  computerized 
disclosure  data  base  are  in  high  demand  by  the  public,  the  media, 
academia,  and  the  political  community.    The  Commission  makes  a  high 
volume  of  data  available  to  the  public  in  a  timely  and  useable  fashion,  as 
well  as  the  paper  copies  of  the  disclosure  reports  filed  at  the  FEC. 

The  steady  increase  in  money  for  federal  campaigns  means  an 
increase  in  every  aspect  of  the  Commission's  disclosure  workload, 
including   reports  filed   and   itemized  transactions   (contributions)   entered 
into  the  Commission's  disclosure  data  base.     For  example,  from  1984  to 
1992,  similar  presidential  elections,  the  number  of  reports  filed  at  the 
FEC  as  of  December  31st  of  the  election  year  increased  21%,  and  the 
itemized  transactions  increased  by  194%.     Even  if  we  compare  1992  to  a 
congressional  election  year,  such  as  1990,  the  increases  were  12%  for 
documents  filed  and  49%  for  transactions  entered.    Once  again, 
productivity  increases  enabled  us  to  cope  with  the  workloads,  but,  as  our 
justification  points  out  in  detail,  we  are  beginning  to  see  a  degradation  in 
timeliness  of  data  entry.     Data  Systems  can  not  continue  to  maintain  an 
ever  expanding  in-house  data  processing  and  office  automation  system  and 
keep  up  with  the  increasing  volume  of  data  going  into  the  databases 
without    additional    staff. 
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TOTAL  ITEMIZED  TRANSACTIONS  ENTERED  INTO  FEC  DISCLOSURE  DATA 
BASE  BY  ELECTION  CYCLE-FOUR-YEAR  PERIODS  PER  ELECTION  CYCLE 
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1986;  for  the  1986  cycle  January  1985  to  December  1988;  for  the  1988 
cycle  January  1987  to  December  1990;  and  for  the  1990  cycle  are  January 
1989  to  December  1992.) 
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TRANSACTIONS  ENTERED  PER  FTE  OF  CODING  STAFF  (93  PROJECTED) 
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The  Commission's  computerized  disclosure  data  base  also  supports 
the  Commission's  program  for  State  filing  office  access  to  our  data  base 
(the  State  Access  Program),  and  the  ability  of  users  to  tap  directly  into 
the  data  base  (the  Direct  Access  Program.) 

This  budget  request  includes  funds  necessary  for  the  ongoing  data 
entry  of  all  statutorily  disclosed  contributions  of  $200  or  more.     The 
Commission  began  such  entry  for  the  1990  election  cycle  in  FY  1989.     This 
budget  request  continues  that  effort,  and  maintains  the  high  level  of 
timeliness  achieved  for  all  itemized  data  entry  by  the  Commission. 

DISCLOSURE,  INFORMATION,  PRESS  AND  CLEARINGHOUSE 

Our  Information  and  Press  programs  are  also  in  increasingly  high 
demand  as  we  assist  the  media  and  the  public  in  accessing  and 
understanding  the  Act  and  Commission  regulations  and  rulings.     Part  of 
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this  educational  effort  involves  a  series  of  campaign  finance  workshops 
and  seminars,  the  toll-free  800  phone  lines,  and  numerous  informational 
publications.     The  Disclosure  Division  too  has  experienced  an  increase  in 
requests  for  information  and  service.     As  was  the  case  for  other 
previously  identified  programs,  productivity  increases  can  no  longer  cover 
workload  increases.     The  Disclosure,  Information  and  Press  Offices  all 
require  more  staff  to  meet  increased  demands  from  the  public.     The 
following  two  charts  show  the  increase  in  responses  to  requests  for 
assistance  and/or  information,  and  the  increased  productivity  for  these 
offices. 


NUMBER  OF  REQUESTS  FOR  INFORMATION  RESPONDED  TO  BY  CYCLE 
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COST  OF  INQUIRIES  AND  REQUESTS  RESPONDED  TO  FOR  ALL  FEC  OFFICES 
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The  Commission's  Clearinghouse  on   Election  Administration   makes 
available  the   results  of   FEC-sponsored   research   to  election  officials  on 
such  topics  as  absentee  ballots,  voter  registration,  and  reprecmcting  (due 
to  redistricting.)     The  Commission  has  also  released  the  final  voluntary 
Voting  Systems  Standards  after  many  years  of  research,  and  is  working 
with   state   and    local   election   administration   officials   to    implement   these 
standards  in  an  efficient  and  cost-effective  manner.     The  Clearinghouse 
also  monitors  the  success  with  which  polling  stations  are  being  made 
more  accessible  to  the  elderly  and  handicapped  voters. 

IMPACT  OF  TOTAL  DISCLOSURE  EFFORTS  BY  THE  FEC 

In  sum,  if  we  calculate  the  cost  of  the  entire  Commission  compared 
to  the  amount  of  money  disbursed  and  disclosed  over  past  election  cycles, 
the  general  trend  Is  for  a  smaller  expenditure  of  money  on  the  Commission 
compared  to  total  money  disclosed. 
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OVERALL  RELATIONSHIP  OF  COMMISSION  BUDGET  TO  ACTIVITY  DISCLOSED 
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MANDATORY  AUDITS  OF  PUBLICLY  FUNDED  PRESIDENTIAL 
CAMPAIGNS 

An  area  of  significant  concern  for  the  Commission  is  the  program  of 
audits  of  public  funds  disbursed  and  expended  by  the  qualified  presidential 
candidates  receiving  them.     Due  to  budget  cuts  and  legislative  changes,  the 
Commission  reduced  the  size  of  its  audit  staff  subsequent  to  the  1980 
elections.     In  1984  and  1988.  the  Commission  implemented  the  public 
funding  programs  with  a  core  staff  of  only  24  FTE,  supplemented  by 
temporaries  to  assist  in  the  certification  process.     We  also  received  the 
generous  support  of  a  non-reimbursable  detail  of  as  many  as  five  GAG 
auditors  for  18  months. 

While  this  system  worked  well  in  1984.  it  did  not  work  as  well  m 
our  audits  of  the  1988  presidential  campaigns.  The  audits  for  the  1988 
presidential  election  cycle  were  not  as  timely  as  in  1980  or  1984.  and  we 
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have   had  to  curtail   our  audits  of  all  other   non-presidential  committees  on 
some  occasions.     It  became  obvious  that  the  Audit  Division  needed  more 
experienced,   trained  auditors   in-house  for  the  program  to  function 
successfully      Therefore,  we  requested  and  received  funding  for  additional 
FTE  to  build  the  core  staff  up  to  30  for  the  1992  cycle      We  are 
maintaining  30  FTE  of  permanent  positions  m  FY  1993  and  in  this  request 
for  FY  1994.     For  the  1992  presidential  election  year  we  supplemented 
this  core  of  30  permanent  staff  with  3.0  FTE  of  temporaries  to  assist  m 
the  certification  process      We  have  also  received  assistance  from  the  GAO 
This  increase  in  staffing   should  help  to   restore  the  timeliness  of  the 
presidential   audits.      Failure   to   maintain   sufficient   permanent   staff  on 
board  and  trained  for  the  entire   1994  cycle  will   ultimately  delay  the 
audits  of  presidential  candidates  for  the   1996  cycle      This  concern  was 
also  articulated  m  our  past  several  annual  A-123  statements  to  the 
President 

For   your   information,    maintaining   this  trained  audit   staff   takes  on 
even  greater  importance  for  the  1996  election  cycle,  as  we  have  been 
informed  that  the  GAO  will  not  be  able  to  provide  any  non-reimbursable 
assistance  beyond  the  1992  cycle     Their  assistance  m  1992  has  been 
diminished  compared  to  past  election  cycles      Therefore,   it  is  imperative 
that  the  Commission  retain  a  strong,  trained  and  experienced  audit  staff 
We  are  not  satisfied  with  our  performance  in  the   1988  Presidential  audit 
process,  and  we  have  taken  and  are  taking  further  steps  to  improve  that 
performance   in   1992,   including   revising  our  auditing  procedures 
Maintaining  a  full  audit  staff  in  FY  1994  and  beyond  is  a  key  part  of  that 
improvement   process 


21 


636 


PRESIDENTIAL  FUND  STATUS 

One  of  the  most  important  programs  within  the  Commission's 
jurisdiction    is   administering    the    public   financing    of   presidential 
primaries  and  general  elections,  as  well  as  the  major  party  conventions. 
The  Presidential  Election  Campaign   Fund  provides  public  financing  to 
legally  qualified  presidential  candidates  and  is  funded  by  the  one  dollar 
income  tax  check-off  program      While  payments  out  of  the  Fund  have  been 
indexed  for  inflation  over  the  years,  the  dollar  check-off  has  not      In   1989 
we  testified  that  the  Fund  would  not  be  able  to  finance  fully  the  1996 
presidential  elections.     The  next  year  our  testimony  indicated  the 
situation   had  become  worse--the   Fund  was  facing  a  potential   shortfall   for 
the  1992  elections.     Due  to  the  late  start  of  the  1992  race  and  the  small 
number  of  active  candidates,   that   shortfall   ultimately  did   not  occur 
However,  it  was  a  near  miss,  and  the  outlook  for  the  1996  election 
remains  grim      Given  current  rates  of  taxpayer  participation   in  the  tax 
check-off,    inflation   forecasts,   and  the  assumption   that   the   Republican 
party   will   have   strongly  contested   primaries   in    1996.   the   Commission 
projects  between  a  $75  to  $100  million  shortfall  by   1996      This  would 
leave  the  primary  election  candidates  with   no   matching  funds  whatsoever, 
and  could  leave  the  general  election  candidates  short  by  as  much  as  $20 
million. 

The  lack  of  adequate  funds  indicates  that,   m  the  long  run,   legislative 
change  is  needed  for  continuation  of  the  present  process  to  be  ensured 
and  the  Commission  has  suggested  a  variety  of  ways  to  correct  the 
imbalance  between  disbursements  and  income  into  the  Fund      In  the 
interim,  the  Commission  undertook  a  modest  educational  program  to 
educate  taxpayers  about  the  Fund  through  a  series  of  surveys    educational 
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videos,  and  brochures.    The  Commission  has  warned  both  OMB  and  the 
Congress  of  this  situation  the  last  five  budget  requests,  and  in  our  last 
four  annual  letters  to  the  President  with  regard  to  A-123,  the  Federal 
Managers   Financial   Integrity  Act. 

For  1992,  the  Conrtmission  attempted  to  devise  regulations  and 
procedures  to  ensure  that  the  1992  primaries  for  nomination  for  President 
were  impacted  as  little  as  possible  by  the  potential  shortfall.     While  not 
completely  successful,  we  worked  with  the  Treasury  Department  (IRS)  in 
their  development  of  the  funding  regulations  to  try  to  minimize  the 
impact  of  the   potential   shortfall. 

As  you  are  aware,  the  Commission  did  not  agree  with  the  final 
Treasury  regulations.     Because  the  laws  governing  the  public  financing  of 
candidates  for  federal  office  were  very  carefully  worded  by  Congress  to 
assure  that  the  government  does  not  intrude  into  the  political 
marketplace,   the  Commission's  primary  goal   is  to  interject  itself  as  little 
as  possible  into  the  actual  campaign  process.    We  hoped  to  avoid 
disruption  to  the  greatest  extent  possible  in  1992,  and  were,  by  and  large, 
successful.     The  public  funding  programs  have  been  administered  by  the 
Commission  with  a  great  deal  of  success,  and  we  hope  to  avoid 
jeopardizing   that  success. 

The  Commission's  endeavors,  however,  are  no  substitute  for 
legislative  change  to  fix  the  chronic  problem.     Given  the  potential  for  a 
serious  shortfall  in  1996,  we  will  continue  to  do  all  we  can  to  minimize 
the  disruption  to  the  campaigns  if  such  a  shortfall  occurs. 
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ADEQUATE  FUNDING  TO  SUPPORT  320  STAFF 

It  is  imperative  that  the  full  320  FTE  contained  in  the  appropriation 
request  be  funded.     This  represents  the  staffing  necessary  to  fulfill  our 
statutory  mission.    The  FEC  is  a  personnel  intensive  agency  (70  to  72%  of 
costs  go  directly  for  personnel  salaries  and  benefits.)     Unfortunately,  the 
Commission  has  been  forced  to  reduce  staffing  levels  in  the  past  to  cover 
non-discretionary  increases  in  health  insurance,  retirement,  and  basic 
payroll  costs  due  to  unfunded  pay  increases  and  general  budget 
restrictions.     The  Supplemental  Appropriation  approved  in  Fiscal  Year 
1989  recognized  this  chronic  problem.    While  the  Commission  has 
attempted  to  maximize  staffing  levels,  in  the  past  cuts  have  been 
necessary  to  avoid  budget  overruns.    To  avoid  staff  reductions,  support 
functions  have  been  tdmmed  whenever  possible  to  increase  staffing.     This 
request  ensures  proper  support  for  the  staff  requested,  including  training, 
printing,  travel,  and  equipment  and  supplies. 

This  request  reflects  the  fact  that  the  Commission's  continued 
forced  absorption  of  the  aforementioned  pay  raises,  health  insurance 
costs,  retirement  costs,  and  basic  overhead  costs  such  as  phones,  postage, 
and  similar  items,  as  well  as  the  establishment  of  an  Inspector  General's 
office,  cannot  be  carried  forward  from  year  to  year  without  serious 
adverse  impact  on  the  Commission's  programs. 

NATIONAL  VOTER  REGISTRATION  ACT 

As  I  noted  previously,  this  request  has  been  amended  to  include 
$255,000  and  one  FTE  to  enable  the  Commission  to  meet  its 
responsibilities  under  the  anticipated  new  "Motor  Voter"  legislation.     The 
Clearinghouse  is  responsible  for  assisting  the  states  in  complying  with 
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the   legislation,   including   the  development  of  the  registration   forms.     The 
Commission  will  also  be  responsible  for  developing  the   implementing 
regulations,  to  provide  more  detailed  guidance  to  the  states.     This  request 
represents  the  costs  in  FY  1994  to  continue  to  implement  the  new 
legislation  for  the  1994  elections.     We  have  also  requested  a  Supplemental 
Appropriation  for  FY  1993  of  $112,000  and  .5  FIE  to  begin  to  implement 
the  legislation  as  soon  as  it  is  enacted.     In  addition,  we  have  approved  l  9 
reprogramming   of  $30,000  from   existing   Clearinghouse  funds  to   initiate 
the  implementation  process  in   FY  1993. 

The  Commission's  goal  is  to  assist  the  states  with  a  minimum  of 
federal  interference  and  at  minimal  cost.     However,  the  states  will 
require  a  central  coordinating  effort  and  some  assistance.     We  will  model 
our  efforts  on   our  similar  role  in  the  implementation  of  the  Voting 
Accessibility  Act,  for  which  the  Commission   received  high   marks. 

ADDITIONAL  SPACE 

The  final  initiative  for  FY  1994  is  the  request  for  funds  for 
additional  space.    We  have  requested  additional  space  in  some  of  our 
previous  original  budget  requests  to  both  OMB  and  the  Congress,  but  FY 
1993  was  the  first  request  to  include  additional  space  agreed  to  by  OMB. 
While  providing  some  space  for  staff  to  hard-pressed  offices  such  as  the 
Clearinghouse  and  the  Inspector  General,  for  the  most  part  the  FY  1993 
funding  for  additional  space  (which  we  are  in  the  midst  of  acquiring  and 
occupying)   reflected  the   need  for  additional   filing,   processing,   storage, 
research,  and  meeting  space.    The  FY  1994  request  would  provide  space  for 
the  additional  staff  requested  in   many  offices. 
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The  public  disclosure  orientation  of  the  Commission's  work 
necessitates  a  large  amount  of  filing  and  processing  room  for  public  and 
legal  compliance  documents,  as  well  as  the  certification  and  audit 
documents  for  the  public  financing  programs.     The  growth  m  money  and  the 
attendant  documents  reflecting  that  money  involved  in  campaign  finance 
has  outstripped   our  present  processing,   filing,   and  storage  facilities. 
Work  with  GSA  representatives  on  our  long-range  space  needs  has 
convinced  them  of  this  requirement,  and  will  be  incorporated  in  our  FY 
1995  and  1996  budget  requests.     However,  this  FY  1994  request  attempts 
to  respond  to  our  immediate,  short-term  space  needs.     It  reflects  a  total 
of  about  13,000  additional  square  feet  of  space  (compared  to  our  current 
occupancy  at  FY  1992  levels),  at  prevailing  rates  for  our  location. 

CONCLUSION 

I  have  attempted  in  my  brief  testimony  to  touch  on  the  highlights  of 
this  Budget  Request.     I  should  note,  however,  that  our  request  does  not 
include  any  funding  to  address  any  campaign  finance  legislation  now  under 
discussion,  or  the   Federal   Election   Commission's  responsibilities  with 
respect  to  any  Ethics  Act  Amendments,     but  only  the  anticipated  Voter 
Registration   legislation.      Enactment  of  new  legislation  which   requires 
budget  increases  to  fulfill  any  new  responsibilities  will  have  to  be 
handled   through   programmatic  supplemental   appropriation   requests,   if 
necessary.     At  the  time  this  budget  request  was  prepared,  so-called  Motor 
Voter  legislation  appeared  likely  to  be  enacted 

Despite  evidence  that  our  workloads  required  even  further  additional 
staff  for  programs  such  as  the  disclosure,  information,  press,  and  data 
processing  functions,  we  agreed  with  0MB  last  year  to  a  final  request  for 
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only  ten  additional  FTE  for  OGC  and  RAD  in  FY  1993     We  reached  this 
agreement  in  recognition  of  the  general  budgetary  climate,  and  with  the 
recognition  that  0MB  had  responded  to  our  pressing  needs  for  full  audit 
staffing,  enhanced  ADP,  replacement  of  the  disclosure  equipment,  and  the 
drastic  need  for  some  additional  space.     However,  the  explosive  growth  in 
our  workloads  during  the   1992  elections  makes  it  imperative  that  the 
Commission  receive  the  full  budget  requested  for  FY  1994  and  the  full  320 
FTE  it  represents. 

The  Commission  has  met  past  increases  in  its  workload  with 
productivity  improvements,  which  enabled   us  to  meet  a  higher  workload 
with  static  staffing  levels.     We  did  increase  our  audit  staff;   however  this 
came  under  fixed  total  staffing  ceilings  and  was  therefore  at  the  expense 
of  other  programs  which  were  forced  to   remain  at  static  staffing   levels. 
An  increase  in  staff  in  FY  1993  was  limited  to  OGC  and  the  Reports 
Analysis  Division.     This  budget  request  rectifies  this  by  providing  the 
informational  and  disclosure  operations  with   much   needed  staff  increases. 
These  operations  were  nearly  swamped  by  record  workloads  in   1992.  and 
can   not  face  the   1994  elections  without  additional  resources. 

We  are  seeking,   in  this  Budget  Request,  sufficient  staff  in 
enforcement,  disclosure,  information,  and  audit  to  enable  the  Commission 
to  meet  its  statutory  mission.     We  also  seek  sufficient  support  for  the 
staff  to  carry  out  their  duties.     Finally,  we  seek  some  funding  to  address 
our  pressing  space  needs.     I  request  full  funding  of  our  request  for 
$23,654,000  and  320  FTE  staff.     I  hope  I  have  forcefully  made  our  case 
that  the  explosive  growth  in  the  level  of  campaign  finance  activity 
requires  us  to  ask  for  the  full  amount  of  funding  to  successfully  achieve 
our  mission      Given  the  heightened  level  of  public  concern  and  misgiving 
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about  our  political  system  and  its  financing,  the  FEC  must  have  a  solid 
foundation  upon  which  to  add  any  additional  duties  designed  to  restore 
public  faith.     Any  attempt  to  add  to  our  regulatory  mission  without 
providing  us  with  the  basic  resources  to  meet  our  obligations  will  not  be 
successful  In  helping  to  restore  that  public  confidence  so  necessary  in  a 
working   democracy. 

In  this  context,  the  Commission   is  treating  the  recent  Executive 
Orders  with  regard  to  reductions  m  operating  budgets  and  staff  sizes  as 
voluntary  for  independent,  regulatory  agencies  such  as  the  FEC     The 
pressing  need  for  additional  resources  and  staff  we  have  argued  before 
you  here  today  mandates  this  approach      I  would  like  to  remind  the 
Subcommittee  that,  as  you  are  well  aware,  for  a  regulatory  agency  such  as 
the  FEC,   "administrative  expenses"  represent  our  entire  non-personnel 
budget  (except  rent  from  GSA.)    This,  plus  the  fact  that  over  70%  of  our 
budget  goes  for  personnel  costs,  makes  the  Executive  orders  particularly 
onerous  on  the  Commission. 

I  thank  this  Subcommittee  for  its  past  support  of  our  efforts,  and 
for  the  opportunity  to  appear  today  and  present  our  case.  My  colleagues 
and  I  are  ready  to  respond  to  any  questions  you  may  have. 
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APPENDIX  A   FY  1994  APPROPRIATIONS  REQUEST 

PREVIOUS  FEC  MANAGEMENT  SUCCESSES 
(A  Proven  Record  of  Meeting  Targets) 

When  the  FEC  has  received  funds  for  specific  programs  or 
projects,  we  have  successfully  implemented  the  new  projects  in  a 
timely  fashion  and  under  budget: 

—  FY  1985:   requested  funds  to  move  from  our  original 
location  at  1325  K  Street  to  new  quarters  at  999  E  Street. 
The  move  was  accomplished  within  budget,  and  funds  were 
returned  to  the  Treasury. 

—  FY  1988:   requested  additional  staff  to  meet  the  1988 
election  workload,  due  to  the  first  "open"  Presidential 
elections  for  both  parties  in  the  history  of  the  FECA. 
Additional  staff  was  brought  on  board  for  several  offices, 
and  the  1988  election  was  successfully  implemented  with 
regard  to  disclosure  and  informational  operations. 
However,  the  Audit  division  was  understaffed,  and  we 
underestimated  the  need  for  additional  resources  for 
enforcement  activities. 

—  FY  1989:   one  million  dollars  was  sought  for  the 
acquisition  of  new  word  processing  equipment,  to  provide 
for  desktop  word  processing  and  EM  capabilities,  especially 
for  enforcement  staff.   The  system  was  procured  and 
installed  within  budget  and  on  time,  despite  delays  due  to 
uncertainties  over  funding. 

—  FY  1989:   six  positions  were  requested  for  an  additional 
enforcement  team  in  OGC  to  process  the  enforcement  backlogs 
and  rising  caseloads.   The  additional  team  was  assembled, 
although  not  immediately  at  full  strength  due  to 
uncertainty  over  funding  and  the  forced  absorptions  of  some 
pay  costs.   Enforcement  certainly  would  be  in  worse  shape 
without  this  additional  team. 

—  FY  1991/92:   six  FTE  for  increases  in  FEC  audit  staff  to 
process  the  1992  presidential  election  more  timely  than  the 
1988  election  were  requested.   The  additional  staff  were  in 
place  by  the  close  of  FY  1991,  and,  as  a  result,  the 
Commission  has  every  indication  that  the  1992  audits  will 
be  completed  in  a  more  timely  fashion. 

—  FY  1992/93:   $500,000  was  requested  to  replace  aging 
microfilm  processing,  filming,  and  retrieval  equipment  with 
new  technologies  such  as  CD  ROM,  optical  disks  and  PC 
networks,  and  digitized  imaging  technology.   This  is  on 
track,  despite  the  requirement  to  split  the  project  over 
two  FY's. 

.  —  FY  1993:   $500,000  was  requested  to  provide  for 
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additional  ADP  enhancements  for  the  Audit  and  Reports 
Analysis  Divisions  (RAO);  this  project  is  projected  for 
implementation  once  the  new  technologies  for  disclosure 
processes  are  completed  above. 

—  FY  1993:   ten  FTE  were  requested,  six  in  CXSC  and  four  in 
RAO.   RAO  has  already  reached  expanded  staffing  levels,  and 
OGC  is  projected  to  reach  its  desired  FTE  levels  by  the  end 
of  FY  1993.   In  addition,  three  other  FTE  were  reassigned 
from  Audit  temporaries  to  CX^  (for  total  of  84  FTE.) 
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FEDERAL  B.ECTION( 
Mgh>laMsofFY19MI 

(In  thouMnds  of  dolM*- tOOira) 

FY  1993          Pn994 
ErthTMte'         n«qu>it Explaiwtlon  and  JurtHc«ttoo  o(  Oi«nge»  by  Object  Claw Net  Change 

$14,668.0        $16,624.0  Personnel  Compenaatton  and  Beneffl» $1,956.0 

Coct  of  320  versus  276  FTEs,  plus  COUVk  and  mandated  increases:  Wlthln- 
grada  increases  and  Merit  Pay. 

$332  for  FY  93  COLA  and  mandated  increases; 
$1 .624  for  44  addUonal  FTE's. 

$287.0  $360.0  Travel $73.0 

Cost  at  Audls  and  enforcement  actions,  inflation. 

$2,253.0  $2,516.0  Rental  Payments  to  GSA $263.0 

An  additional  $60,000  for  mandated  GSA  rata  increases,  and  $203,000  tor 
additional  space  approved  t>y  GSA. 

$480.0  $597.0  Rent.  Communieatlons.  and  Utilities $117.0 

Increases  in  ttie  cost  of  pliones,  guard  services  and  oltier  services  from  GSA. 
as  wall  as  health  unit  services  for  employees;  44  new  FTE. 

$392.0  $489.0  Printing  and  Reproduction $97.0 

Increases  in  printing  costs  from  GPO.  Federal  Register  and  private  vendors. 

$1,260.0  $1,684.0  Other  Services $424.0 

Increased  usage  of  AOP  assisted  legal  research  services,  and  irwreased 
costs  for  basic  services  and  contraca,  such  as  books  and  periodicals  for  the 
FEC  Ubrary.  as  well  as  legal  deposition  services.  Support  for  44  additional  FTE. 

$451.0  $528.0  Supples  and  Materials ^ $77.0 

44  additional  FTE  and  increased  coats. 

$333.0  $460.0  faiuipment  Rental $127.0 

Inoeases  in  costs  for  basic  usage  and  service  for  disclosure  and  copying 
equipment  (Public  Records  and  FEC  in  general);  44  FTE. 

$907.0  $396.0  Equlpmerrt  Purchases ($511.0) 

$500,000  for  AOP  initiative  for  Audiors  and  Reports  Analysis  (desktop  units 
for  auiMs  and  analysis);  $345,000  lo  oomplata  replacement  of  Publk:  Records 
dtadosure  and  reports  retrieval  equipment:  in  FY  93  but  not  FY  94. 
44  additional  FTE  and  increased  coats. 


$21.031.0        $2»,e84J  Total  All  Object  Claaaes $2.623.0 

'  Represents  FY  1993  enacted;  does  not  include  request  for  FY  1993  supplemental  of  $1 12.000. 
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FEDERAL  ELECTION  COMMISSION 
FISCAL  YEAR  1994  APPROPRIATIONS  REQUEST 


FY  1994  JUSTIFICATION  FEBRUARY  24,  1993 
$23,654,000  and  320  FTE 

FY  1993  SUPPLEMENTAL  FEBRUARY  24, 1993 
$112,000  and  .5  FTE 
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MISSION  OF  THE  FEOBRAL  ELECTION  COHMISSION 

The  Federal  Election  Commission  ("FEC"  or  "Commission")  is 
charged  with  administering  and  enforcing  the  Federal  Election 
Campaign  Act  (FECA)  as  amended.   This  includes  facilitating 
public  disclosure  of  campaign  finance  activity;  providing 
information  to  the  public,  press,  and  campaign  officials  on  the 
law  and  Commission  regulations;  encouraging  voluntary  compliance 
with  the  disclosure  and  other  requirements  of  the  FECA;  and 
enforcing  the  statute  through  audits,  investigations,  and  civil 
litigation.  The  Commission  is  also  charged  with  implementing 
the  public  funding  programs  for  Presidential  campaigns  and 
conventions.  This  includes  certification  and  audit  of 
participating  candidates  and  committees,  and  enforcement  of  the 
provisions  of  the  public  funding  legislation  concerning  the  use 
of  federal  funds . 

The  Commission  estimates  that  it  will  monitor  between  $1.75 
billion  and  $2.0  billion  raised  and  spent  for  federal  elections 
in  the  1992  election  cycle  by  the  over  7,000  committees 
currently  registered  and  reporting  to  the  FEC.  The  total 
amounts  raised  and  spent  and  the  corresponding  workload  this 
creates  are  expected  to  increase  with  each  new  succeeding 
election  cycle.  At  a  minimum,  the  totals  for  spending  and 
committees  filing  for  the  1994  election  cycle  are  expected  to 
approximate  that  of  the  1992  election  cycle. 

THE  FT  1994  BODGBT  RBQOEST 

The  Federal  Election  Commission  requests  a  Fiscal  Year  1994 
budget  of  $23,654,000  and  320  FTE,  which  reflects  both  an 
increase  of  $255,000  and  one  FTE  over  the  original  request  of 
$23,964,000  and  319.0  FTE  concurrently  submitted  to  0MB  and 
Congress  on  September  1,  1992,  and  the  elimination  of  the  FY 
1994  COLA  for  federal  employees  for  a  reduction  of  $565,000. 

The  increase  reflects  the  cost  of  the  second  year  of 
implementation  of  the  National  Voter  Registration  Act,  also 
knovm  as  "Motor  Voter"  legislation,  which  is  expected  to  be 
enacted  shortly.  The  Commission  is  also  submitting  a  request 
for  a  FY  1993  Supplemental  Appropriation  of  $112,000  and  .5  FTE 
to  begin  impl«Benting  this  legislation  upon  its  enactment. 

The  decrease  of  $565,000  reflects  the  President's 
determination  to  eliminate  the  January  1994  COLA,  originally 
included  in  the  FY  1994  request  in  September  1992. 

The  request  for  a  full  $23,654,000  and  320  FTB  is  referred 
to  hereafter  as  the  "Agency  Request  Level".  It  represents  the 
full  amount  of  resources  necessary  to  complete  the  1992 
congressional  and  presidential  election  processes,  prepare  for 
and  address  the  1994  elections,  and  continue  the  progress  the 
Commission  has  made  in  recent  fiscal  years  in  major  programs. 
It  allows  the  Commission  to  meet  its  statutory  responsibilities 
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in  the  face  of  rising  campaign  finance  expenditures,  including 
so-called  "soft  money"  which  the  Commission  first  required  to  be 
disclosed  beginning  with  the  1992  election  cycle. 

For  comparison  purposes,  we  have  calculated  what  is 
referred  to  as  a  "Base  Level"  budget.  A  Base  level  for  FY  1994 
of  $20,925,500  (originally  $21,440,500,  now  less  $515,000  for 
the  eliminated  COLA)  and  276  FTE  would  merely  continue  FY  1993 
staffing  levels  (276  FTE)  into  FY  1994  with  no  real  adjustments 
for  the  workload  expected  from  the  1994  election  cycle.   The  FY 
1994  Base  Level  is  slightly  lower  than  the  requested  amount  for 
FY  1993  because  it  does  not  include  the  $345,000  contained  in 
the  FY  1993  request  to  complete  the  modernization  of  the 
microfilm  equipment  in  the  Public  Records  Office  (and  throughout 
the  Commission)  that  began  in  FY  1992.   Nor  does  it  include  the 
$500,000  to  complete  the  AOP  enhancement  for  Audit  and  RAD  also 
contained  in  the  FY  1993  level.  Any  new  initiatives  like  these 
can  only  be  funded  at  the  higher  Agency  Request  Level. 

The  Agency  Request  Level  reflects  the  fact  that  recent  FEC 
Budget  Requests  have  emphasized  a  modest  rebuilding  of  the  Audit 
staff  and  increasing  the  Office  of  General  Counsel ( "OGC") 
enforcement  staff,  while  maintaining  relatively  flat  staffing 
for  other  Commission  operations.   It  reflects  the  need  for 
additional  staff  to  address  surging  workloads  in  Disclosure, 
Data  Systems,  Information,  Press,  Reports  Analysis  and  support 
functions  such  as  the  IG  Office,  Personnel  and  Administration. 
It  also  includes  another  significant  and  necessary  increase  in 
OGC  staff  for  enforcement,  ethics,  policy  (regulations  review. 
Advisory  Opinions ,  etc . )  and  legal  ( FECA  and  non-FECA  ) reviews . 
Finally,  it  includes  additional  space  at  a  cost  of  $203,000, 
plus  $130,000  for  renovation  costs.   Thus,  $333,000  of  the  full 
Agency  Request  Level  represents  additional  space  for  the 
requested  augmentation  of  44  FTE. 

The  Agency  Request  Level  represents  an  increase  of 
$2,623,000  over  the  enacted  FY  1993  appropriation  of 
$21,031,000.   This  2.6  million  dollar  increase  is  necessary  just 
to  address  the  backlogs  in  both  our  compliance  and  disclosure 
work  stemming  from  the  1992  elections.   It  is  also  necessary  in 
order  to  clean  the  slate  of  this  residual  work  before  we  can 
meet  the  increased  expectations  for  more  rigorous  enforcement  of 
the  campaign  finance  laws  as  expressed  by  the  President,  the 
Congress  and  the  Electorate.  While  we  understand  that  the 
general  budget  climate  for  FY  1994  calls  for  reductions  in 
federal  spending,  the  necessities  of  the  1992  and  1994  election 
cycles  and  our  regulatory  mission  require  that  we  request  the 
resources  necessary  to  perform  our  statutory  obligations. 

An  informed,  active  citizenry  is  a  key  factor  in  a 
successful  democracy.   The  FEC  performs  a  key  function  by 
providing  the  public  with  the  information  which  they  need 
concerning  campaign  finance.   The  general  public  also  needs 
assurance  that  there  exists  an  independent  and  credible 
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instrument  to  oversee  the  conduct  of  political  campaigns. 
Therefore,  it  is  iiq>erative  for  the  Federal  Election  Comm:  sion 
to  receive  adequate  funding  to  play  an  active,  vigorous  re  e  in 
disclosing  and  monitoring  the  financing  of  elections. 

Failure  of  the  Commission  to  meet  its  responsibilitie  , 
particularly  due  to  a  shortage  of  funds  and  staff,  would  I-  • 
another  damaging  blow  to  voter  confidence  in  the  political 
process.   The  Commission  already  has  suffered  heavy  criticism 
over  its  inability  to  thoroughly  monitor  the  $25,000  annual 
limit  on  contributions  by  individuals  and  the  requirement  that 
committees  fully  disclose  the  identification  of  contributors. 
The  need  to  regulate  and  disclose  "soft  money"  and  ensure  proper 
allocation  of  expenditures  between  federal  and  non-federal 
campaigns  is  another  example  of  the  huge  task  faced  by  the 
Commission  in  a  time  of  limited  budgetary  resources. 

This  Agency  Request  Level  attempts  to  ensure  adequate 
staffing  for  the  audit,  enforcement,  disclosure,  policy-ma  ing, 
and  informational  aspects  of  the  FEC's  mission.   Experienc:  with 
previous  attempts  to  disclose  and  regulate  campaign  financ  ,  and 
the  Commission's  ovm  experiences,  highlight  that  complianc  with 
the  statute  does  not  exist  without  effective  disclosure  or 
campaign  finance  information  and  vigorous  and  timely  enfo-  ement 
of  the  law. 

The  staggering  increase  in  regulated  financial  activl-y  in 
recent  years  has  made  the  Commission's  task  very  difficul*    For 
example,  the  number  of  transactions  entered  into  our  disci  tsure 
data  base  in  the  first  five  months  of  1992  exceeded  the  fi.^1 
year's  total  of  the  last  comparable  year,  1984.   Yet  the 
disclosure  operations  are  severely  understaffed  for  the  1992  and 
1994  elections.   For  the  first  time  in  a  decade  (except  for  the 
year  of  the  Gramm,  Rudman,  Boilings  Act  reductions),  we  are 
starting  to  fall  behind  rather  than  improve  the  timelines r  of 
the  review  and  computerization  of  information  submitted  b.  more 
than  7,000  political  committees  reporting  to  us. 

Until  the  last  election  cycle,  the  data  processing  staff 
had  been  coding  and  entering  data  into  the  disclosure  database 
faster  than  any  preceding  election  cycle.   However,  the  sheer 
volume  of  financial  activity  to  be  disclosed  from  the  1992 
elections  has  overwhelmed  the  staff  at  hand,  which  is  belt  w  or 
barely  equal  to  previous  election  cycle  staffing  levels. 
Despite  increased  productivity  levels,  the  volume  of  acti-  ity  to 
be  processed  has  created  backlogs,  which  will  be  perpetuated 
w'*-.hout  an  increase  in  staff.   This  ill  serves  the  public  ^ind 
h   demoralized  a  staff  which  heretofore  has  prided  itsel   with 
i  :  timely  «uid  accurate  work. 

The  attached  five  charts  depict  the  problem.   The  fi   t 
snows  that,  as  of  July  31,1992,  detailed,  itemized  data  e.  ury 
bad  been  completed  for  91.9%  of  documents  filed  with  the 
Commission.   This  was  a  comparable,  bu-  slightly  lower, 
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percentage  than  for  July  1988  and  July  1990  for  those  respective 
election  cycles.  However,  by  December  1992,  this  had  declined 
to  only  84.6%,  significantly  below  December  1988  and  1990,  which 
had  shovm  increases  from  the  previous  July  percentages. 

This  is  further  depicted  in  the  second  chart  which  shows 
the  number  of  backlogged  (unprocessed  documents)  for  July  and 
December  of  each  election  cycle.  Once  again,  July  1992  showed 
some  increase  in  backlog  compared  to  1988  and  1992,  which  had 
expanded  to  a  huge  increase  by  December  1992.  Notice  that,  in 
1990,  the  backlog  actually  decreased  from  July  to  December  1990 
for  that  election  cycle;  in  1992  the  backlog  increased 
dramatically.   In  terms  of  timely  processing  of  documents  for 
itemized  entry  into  the  computerized  data  base,  the  FEC  has 
virtually  slipped  back  to  1984  election  cycle  timeliness. 

The  next  three  charts  depict  why  this  has  happened.  First, 
the  amount  of  transactions  entered  into  the  computerized  data 
base  has  increased  tremendously:   from  365,796  in  December  1984 
to  1,076,315  in  December  1992.  As  of  July  1992,  more 
transactions  had  been  entered  into  the  1992  database  than  for 
the  1990  database  in  December  of  1990.   In  other  words,  despite 
processing  almost  three  times  the  number  of  itemized  entries 
during  the  same  time  period  as  in  1984  (and  between  50%  to  75% 
more  than  in  1988  and  1990),  the  Commission  has  a  bigger  backlog 
of  documents  waiting  to  be  processed  than  in  1988  and  1990  as  of 
December  of  the  election  years.   Second,  the  number  of  documents 
filed  by  committees  reporting  to  the  Commission  has  increased: 
from  between  7,000  to  10,000  more  documents  were  filed  as  of 
December  of  the  election  year  than  any  previous  cycle  back  to 
1984. 

Finally,  the  overall  financial  activity  has  increased.  He 
predict  over  1.75  billion  dollars  in  total  disbursements  for 
federal  elections  by  all  committees  reporting,  inc^luding  "soft 
money"  received  by  the  national  party  conmittees.  Yet  in  the 
face  of  this  increase  in  financial  activity  and  the 
corresponding  increase  in  documents  and  transactions  to  be 
processed,  the  Data  Systems  total  staff  has  actually  declined: 
from  over  31  FTB  in  FY  1985  and  1988,  to  28.9  FTB  and  30.2  FTB 
in  FY  1990  and  1992.  The  staff  allocated  specifically  to  coding 
of  itemized  information  has  declined  froa  8.1  FTB  in  FY  1981, 
7.8  in  FY  1985,  and  7.5  in  FY  1988,  to  6.4  FTB  in  FY  1992.   In 
other  «K>rds,  one  coder  processed  an  average  of  108,000 
transactions  in  FY  1992,  compared  to  the  previous  high  of  77,000 
transactions  per  FTB  in  FY  1990.   (The  84,000  transactions  per 
coding  FTB  in  FY  1988  was  inflated  due  to  the  delayed  entry  of 
items  recaptured  froa  the  1986  database  during  FY  1988  due  to 
GRH  reductions.) 

This  analysis  shows  that  the  Co— ission  has  experienced 
productivity  increases  in  the  coding  and  entry  of  data  into  the 
coaputerised  database,  yet  is  experiencinq  a  degradation  in  the 
tiaeliness  and  cosipleteness  of  that  data  entry  due  to  a  massive 
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increase  in  financial  activity.   Despite  the  fact  that  the 
Conunission  is  processing  significantly  more  data,  the  general 
increase  in  overall  campaign  finance  activity  in  the  face  of 
static  or  even  declining  staff  resources  has  led  to  a  decline  in 
the  timelines  of  data  processed.   The  FY  1994  Budget  Request 
attempts  to  rectify  this  staffing  shortage. 

The  same  problems  confront  the  staff  providing  disclosure 
information  to  the  public  and  press,  as  well  as  the  staff 
charged  with  reviewing  the  reports  filed  for  compliance  with  the 
requirements  of  the  FECA.   Our  Information  staff  also  is  flooded 
with  a  high  level  of  requests  for  assistance  and  for  information 
about  the  FECA  and  the  reporting  regulations.   The  Commission 
can  supply  reams  of  charts  depicting  the  same  type  of  workload 
increases,  coupled  with  static  or  even  declining  staffing 
levels.   We  will  let  the  data  entry  statistics  stand  as  the 
dramatic  example  of  the  need  for  more  resources,  but  the  same 
story  holds  for  Information,  Public  Disclosure,  Press  and 
Reports  Analysis. 

In  the  enforcement  program,  the  Commission  has  continually 
husbanded  scarce  resources  by  ratcheting  enforcement  thresholds 
higher  to  focus  the  limited  available  resources  on  more 
significant  violations  of  the  FECA.   Through  the  use  of  these 
thresholds  and  improved  management  of  programs  and  resources, 
the  FEC  has  survived  the  general  governmental  budget  context  of 
limited  resources.   Nevertheless,  the  use  of  ever  higher 
thresholds  means  that  significant  activity  outside  the  legal 
bounds  of  the  FECA  becomes  tolerated,  severely  undercutting  the 
law.   At  some  point,  the  risk  of  detection  or  prosecution 
becomes  so  low  that  the  "cost  of  doing  business"  outside  the 
rules  becomes  acceptable,  the  law  comes  into  disrespect,  and 
public  confidence  in  the  electoral  process  is  further  eroded. 

The  Agency  Request  Level  would  add  more  OGC  staff  to 
address  the  ever-burgeoning  workload  and  avoid  the  danger  of 
weakened  enforcement.   Moreover,  the  Agency  Request  Level 
addresses  the  Commission's  resolve  to  clear  up  the  existing 
backlog  of  cases  and  to  improve  dramatically  the  timeliness  of 
enforcement  from  this  point  on. 

It  should  be  recognized  that  the  Commission  plays  a 
significant  role  in  the  American  political  process.   Concern 
about  public  perception  of  the  health  of  this  process  prompted 
the  Commission  to  request  a  significant  increase  in  its  Budget 
for  FY  1993.  While  partially  successful  in  receiving  an 
increase  for  FY  1993  (ten  FTE  limited  to  and  focused  on  reports 
review  and  enforcement),  the  dire  needs  of  the  FEC's  disclosure 
operations  and  enforcement  program  require  a  larger  increase  in 
FY  1994.   Even  given  the  strict  budget  climate  and  the  resulting 
competition  for  scarce  resources  that  pervades  the  government 
overall,  a  three  million  dollar  increase  is  a  small  price  to  pay 
to  enhance  the  credibility  of  our  democratic  process. 
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In  essence,  absent  a  considerable  increase  in  disclosure, 
information  and  enforcement  resources,  the  Commission  may  have 
to  make  drastic  policy  decisions  regarding  the  tradeoffs  between 
enforcement  of  the  law  and  the  disclosure  functions.  While  the 
FBC  believes  both  are  necessary  for  true,  full  disclosure  of 
campaign  finance  activity,  continued  steady-state  funding,  or 
even  minor  incremental  increases,  will  not  provide  sufficient 
resources  to  keep  up  with  the  demands  on  Commission  programs. 
The  Commission  then  will  become  faced  with  the  prospect  of 
seeing  all  activities  further  degrade  due  to  staff  overloads,  or 
making  decisions  to  cut  back  in  some  areas  in  order  to  do  other 
things  well.   Funding  of  the  Agency  Request  will  avoid  this 
dilemma. 

The  FBC  has  reached  agreement  with  0MB  and  the  President 
whenever  possible,  and  it  has  not  always  been  easy  to  meet  our 
goals  within  limited  budgets.   If  we  are  to  head  off 
deterioration  of  many  Commission  operations  and  make  further 
progress  in  improving  other  areas,  the  full  Agency  Request  is 
necessary.   The  lower  Base  Level  for  FY  1994  would  not  rectify 
the  severe  staff  shortages  in  Data  Systems,  Information, 
Disclosure,  Press,  RAD,  and  the  support  functions.  Nor  would  it 
enable  the  FBC  to  build  a  more  effective  enforcement  program. 
With  this  in  mind,  the  Federal  Election  Commission  urges  full 
funding  at  the  Agency  Request  Level  outlined  below. 

BASIC  ASSONPTIOHS 

Salaries  and  Benefits 

The  Base  Level  contains  276  FTE  with  a  3.7%  COLA  effective 
January  1,  1993.  Our  projected  costs  for  benefits  assumes  that 
FBRS  and  Health  Benefits  continue  to  consume  significant 
resources.   The  average  GS-5  or  GS-7  requires  30  to  35%  benefit 
cost  factors,  given  the  employer's  share  of  FBRS  and  Health 
Insurance.   The  FBRS  system  continues  to  transfer  costs  to  the 
FBC  from  0PM  as  more  and  more  FBC  employees  are  FBRS  employees. 
TSP  costs  also  rise  as  more  employees  are  FBRS  employees,  taking 
advantage  of  the  agency  match  of  TSP  deposits  up  to  5%  of  their 
salaries. 

The  agency  share  of  health  insurance  costs  continues  to 
escalate:   from  FY  1987  to  FY  1992  the  FBC  share  of  health 
insurance  costs  increased  by  147%.   In  late  FY  1987  we  paid  an 
employer's  share  of  roughly  $7,700  per  pay  period;  by  FY  1992  it 
had  reached  almost  $19,000  per  pay  period. 

Space/Rent 

The  Base  Level  budget  also  includes  basic  services  such  as 
rent  and  phones  at  GSA  prescribed  rates.   In  just  four  years, 
the  FBC's  rent  mandated  by  GSA  has  increased  from  just  over 
$1,600,000  to  well  over  $2,050,000,  an  increase  of  about  30%. 
The 'Base  Level  Budget  also  assumes  that  we  will  acquire 
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additional  space  in  FY  1993,  resulting  in  a  continued 
incremental  cost  of  $203,000  in  FY  1994.   Our  current  lease 
expires  in  early  FY  1996,  and  this  space  is  necessary  to  carry 
the  Commission  over  until  we  can  acquire  and  make  usable 
consolidated  space  in  FY  1995  and  1996. 

With  regard  to  long  term  space  needs,  the  FEC  has  been 
working  with  GSA  planning  staff  to  develop  a  prospectus  for  our 
space  needs  in  FY  1995  and  1996.   The  preliminary  evaluations  by 
the  GSA  planning  staff  called  for  at  least  an  additional  20,000 
square  feet  to  provide  for  the  Commission's  current  and 
anticipated  needs  under  our  current  law.   The  GSA  planning  staff 
also  recommended  that  another  20%  increase  in  space,  or  another 
17,000  square  feet,  should  be  available  to  provide  for  possible 
changes  in  the  FECA  and  other  legislation  such  as  the  National 
Voter  Registration  Act,  which  passed  both  houses  of  Congress  in 
1992,  has  been  reintroduced,  and  is  expected  to  be  enacted 
shortly.   Campaign  finance  reform  and  "Motor  Voter"  are 
priorities  of  the  new  administration,  and  are  projected  to  be 
enacted  during  FY  1993. 

While  the  additional  17,000  square  feet  has  not  yet 
formally  been  approved  in  the  GSA  planning  process,  the 
Commission  clearly  has  made  a  strong  case  for  long  term  space 
needs.  Although  the  FY  1994  Agency  Request  Level  requests  a 
total  of  13,000  square  feet  above  our  current  space  occupied  (FY 
1992  level),  this  is  a  short  term  solution  to  our  long  range 
space  needs.   The  Commission  will  request  the  full  20,000  square 
feet  additional  space  in  our  FY  1995-1996  Budget  at  a  minimum, 
and  will  argue  for  the  additional  17,000  square  feet  immediately 
if  amendments  to  the  FECA  or  the  other  pending  legislation  is 
enacted  prior  to  submission  of  those  Budgets. 

The  Commission  has  made  a  strong  case  to  the  GSA  planning 
staff  for  additional  support  space  with  our  current  staffing, 
and  0MB  recognized  the  need  for  some  additional  space  in  the 
President's  FY  1993  Budget  for  the  Commission,  which  included 
$275,000  for  additional  space  in  FY  1993.   Therefore,  the  FY 
1994  Budget  Request  provides  for  the  additional  space  critically 
required  for  the  short  term,  with  the  recognition  that  our  long 
term  space  needs  require  significant  additional  space  in  FY  1995 
and  1996.   The  FEC  is  pleased  that  GSA  planning  staff  recognized 
the  special  needs  of  the  FEC  for  additional  support  space  in 
keeping  with  our  disclosure  and  public  informational  functions. 

Support  Costs 

Travel  and  printing  costs  continue  to  increase,  reflecting 
higher  per  diem  costs  and  inflation.   Postage  continues  to 
increase  due  to  higher  rates,  as  does  the  cost  of  publications. 
This  budget  request  assumes  that  the  Postal  Service  implements 
new  mailing  procedures  proposed  for  governmental  agencies,  which 
effectively  eliminate  the  franked  envelopes,  requiring  either 
meters  or  stamps  by  FY  1994.   Having  to  meter  each  outgoing 
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envelope  will  also  increase  our  labor  costs. 

The  cost  of  depositions  and  searches  of  bank  records  during 
investigations  has  driven  up  administrative  expenses,  and  the 
increased  usage  of  computerized  legal  research  services  has 
caused  such  costs  to  rise  as  well.  Also  included  in  the  Base 
Level  are  funds  to  provide  transcripts  of  Commission  hearings. 

The  Commission  argues  strongly  that  arbitrary,  formulistic 
across-the-board  reductions  in  object  classes  such  as  travel  are 
harmful  to  the  FBC's  ability  to  complete  its  mission.   In  FY 
1992,  such  a  reduction  in  travel  severely  curtailed  Commission 
efforts  to  provide  normal,  pre-election  outreach  services  to 
persons  regulated  by  the  FECA.   It  also  hampered  the  flexibility 
to  plan  enforcement  actions  and  audits.  The  travel  usage  by  the 
Commission  fluctuates  widely  from  FY  to  FY  within  a  four-year 
cycle,  depending  on  the  need  to  travel  to  complete  the  audits  of 
presidential  candidates  receiving  federal  funds  and  to  perform 
educational  functions. 

Object  class  budgeting  is  harmful  to  our  ability  to 
carefully  plan  and  respond  to  contingencies  in  our  audit  and 
enforcement  activities,  as  well  as  our  outreach  efforts.  We 
urge  that  such  restrictions  not  be  utilized  for  the  FEC's  FY 
1994  Budget. 

INCRBASBS  IN  THB  AGENCY  REQUEST 

Additional  Personnel  Based  on  Workload  Analyses 

Several  Commission  offices  have  repeatedly  requested  addi- 
tional personnel  since  FY  1992  and  1993.   However,  given  the 
need  to  staff  up  in  the  Audit  Division  for  the  1992  presidential 
elections  within  a  ceiling  of  266  FTB,  increases  were  not 
possible  for  other  offices  in  FY  1992.  The  10  additional  FTE 
received  in  FY  1993  have  been  allocated  to  OGC  and  the  Reports 
Analysis  Division  (RAD).   Several  additional  positions  remain 
neces:;ary,  and  are  justified  for  inclusion  in  the  Agency  Request 
Level  for  FY  1994. 

The  1992  elections  have  created  significantly  increased 
trorkloads  for  offices  such  as  Reports  Analysis,  Public 
Disclosure,  Data  Systems,  Information  and  Press.  Factors  in  the 
increase  include  the  1992  redistricting,  the  new  reporting  of 
"soft  money,"  the  new  debt  settlement  procedures,  the  Perot 
candidacy  (the  Coaaiission  will  have  to  handle  the  processing  of 
reporting  by  the  remnants  of  the  Perot  campaign.),  and  the 
dramatically  increased  number  of  open  seats  in  the  House  due  to 
record  retirements. 

Much  of  this  workload  increase  will  carry  over  into  FY  1994 
which  covers  most  of  the  1994  elections.  The  reporting  of  al- 
located federal  and  non-federal  expenditures  will  still  be  a 
relatively  new,  coiqilicated  process  for  party  committee 
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officials  and  the  FEC  in  FY  1994.   The  large  number  of  freshmen 
anticipated  as  a  result  of  the  1992  elections  will  most  likely 
result  in  many  strong  challengers  in  1994,  as  past  history 
indicates  that  the  parties  tend  to  recruit  viable  candidates  to 
challenge  freshmen  before  they  become  entrenched  in  their 
districts. 

From  workload  analyses  and  an  analysis  of  recent  staffing 
levels,  several  offices  have  compelling  arguments.   The  staffing 
increases  are  highlighted  below,  as  well  as  the  workloads 
experienced  so  far  in  the  1992  election  cycle.   The  cumulative 
totals  reflect  either  fiscal  year  or  two  fiscal  year  periods, 
roughly  comparable  to  election  cycles,  while  the  monthly  totals 
reflect  activity  for  selected  months.   These  measures  show  both 
higher  total  workloads  over  the  entire  1992  election  cycle  so 
far,  as  well  as  record  levels  of  activity  on  a  either  a  fiscal 
year  or  a  monthly  basis  for  many  programs. 

Reports  Analysis  Division  (RAD) 

Even  with  an  expected  increase  in  staffing  during  FY  1993, 
RAD  still  will  barely  exceed  its  1988  FTE  levels.   RAD  had  over 
39  FTE  in  FY  1988  and  1989,  and  will  have  just  over  41  FTE  in  FY 
1993,  yet  RAD  now  has  major  new  responsibilities  in  the  areas  of 
debt  settlements,  allocation  regulations,  and  the  $25,000  limit. 
This  burden  falls  on  top  of  record  numbers  of  committees  and 
candidates  filing  disclosure  reports.   For  example,  the  number 
of  documents  filed  by  House  candidates  as  of  December  31st  of 
the  election  year  increased  from  12,779  in  1990  to  16,343  in  the 
1992  election.   Similar  increases  have  been  experienced  for 
Party  and  Non-party  Committees  (PACs). 

These  reports  must  be  reviewed  and  potential  audits  or 
enforcement  actions  must  then  be  referred  to  the  appropriate 
offices.   A  measure  of  this  activity  is  the  number  of  RFAI's 
(Requests  for  Additional  Information)  issued:  as  of  September 
30,  1992  the  total  was  7,485  for  FY  1992  compared  to  5,146  in  FY 
1990  and  6,051  in  FY  1988.   Even  more  dramatic  are  the 
cumulative  total  RFAI's  issued  over  two-fiscal  year  periods: 
14,585  in  FY  1991-1992  compared  to  just  under  12,000  each  in  FY 
89-90  and  87-88. 

This  increase  in  requests  for  additional  information 
occurred  despite  an  actual  decline  in  the  number  of  reports 
reviewed  in  recent  FY's,  due  largely  to  static  staffing  and 
larger,  more  complex  reports  to  review.   Despite  static  staffing 
and  higher  review  thresholds,  a  smaller  number  of  reviews 
accomplished  compared  to  the  1984  and  1988  cycles  produced  more 
RFAI's.   The  number  of  referrals  to  Audit/OGC  for  audits  or 
enforcement  action  provides  another  measure  of  the  activity:   a 
total  of  291  referrals  were  made  in  FY  1991,  while  only  77  were 
made  in  FY  1992.   These  totals  reflect  both  the  highest  and 
lowest  number  of  referrals  since  FY  1980. 
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This  is  reflective  of  the  lower  staffing  levels  in  FY 
91-92,  and  the  fact  that  reports  are  beginning  to  require  more 
review  time,  particularly  the  Party  Committee  reports  which 
contain  the  new  allocation  and  "soft  money"  provisions.   The 
time  required  to  review  an  average  state  and  local  party  report 
has  increased  from  45  minutes  to  over  four  hours.   Further 
evidence  of  the  shortage  in  RAD  staffing  is  the  fact  that 
monthly  RFAI's  issued  are  down  in  recent  months  compared  to 
previous  election  cycles,  despite  the  cumulative  totals  being 
higher.  The  total  number  of  reports  reviewed  to  date  is 
actually  lower  than  previous  election  cycles  although  more 
reports  have  been  filed.  This  impacts  on  RFAI's  and  referrals 
and  is  reflected  in  the  growing  backlog  of  unreviewed  reports. 

Given  that  average  review  time  per  report  was  consistent 
with  previous  election  cycles,  until  the  allocation  reports 
began  to  appear,  the  backlog  appears  to  be  solely  a  function  of 
the  shortage  in  RAD  staff.  All  measures  point  to  productivity 
remaining  the  same,  if  not  improving,  for  RAD  programs,  yet  a 
backlog  is  developing.  This  will  continue  to  worsen  without 
additional  staff  in  RAD. 

The  perception  of  incumbent  vulnerability  led  to  an  in- 
crease of  challenger  Congressional  candidate  committees  (for 
both  the  primaries  and  the  general  elections )  compared  to 
previous  election  cycles  in  1992.   Additional  staff  time  is 
being  expended  communicating  with  committee  treasurers  in 
writing  and  in  telephone  calls.   The  branch  that  handles 
candidate  committees,  however,  had  no  additional  staff  for  the 
1992  election  cycle. 

Reports  Analysis  believes  strongly  that  a  minimum  of  44  FTE 
are  necessary  in  FY  1994  to  meet  the  needs  of  the  presidential 
election  workload,  the  additional  candidacies  resulting  from  the 
1992  redistricting,  the  new  workload  generated  by  the  debt 
settlement  and  allocation  regulations,  the  accumulating  review 
backlog,  and  enforcement  of  the  $25,000  limit.   This  represents 
an  increase  of  2.5  FTE  over  planned  FY  1993  levels.  RAD 
projections  indicate  that  FY  1991  and  1992  staffing  levels  were 
five  to  six  FTE  below  the  required  level. 

Data  Systems 

The  Data  Systems  Division  performs  many  of  the  traditional 
ADP  support  services  in  the  agency  including  the  development  and 
maintenance  of  payroll  and  accounting  housekeeping  systems  and  a 
full  range  of  office  automation  systems  to  support  the  line 
divisions  and  offices.   At  the  FEC,  however,  the  Data  Systems 
Division  also  serves  as  a  line  unit  with  an  integral  role  in  the 
public  disclosure  function.   This  role  is  served  by  Data 
System's  capture  of  detailed  financial  data  filed  by  the 
thousands  of  political  committees  reporting  to  the  Commission, 
the  aggregation  of  this  information  into  meaningful  statistics, 
and  responding  to  the  public  interest  for  this  information  by 
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affording  flexible  access  to  this  information  on-line  and  in 
hard  copy  reports. 

Access  to  microfilm  and  paper  copies  of  the  data  is  made 
possible  by  use  of  the  basic  indexing  system,  called  Pass  I  data 
entry  at  the  Commission.   This  provides  access  to  reports 
through  committee  ID  numbers  and  microfilm  locations  on 
documents  filed.   Detailed  information  is  entered  under  the  Pass 
III  data  entry  process,  and  includes  transactions  such  as 
individual  contributions,  committee  contributions,  and  the  "soft 
money"  allocations.  Access  is  also  provided  to  users  through 
the  Direct  Access  Program,  whereby  they  can  access  a  copy  of  the 
database  directly  through  PC's.  About  half  of  the  States 
participate  in  making  the  database  available  to  users  in  state 
election  offices  through  the  State  Access  Program. 

The  fundamental  measurement  of  this  line  function  workload 
on  Data  Systems  is  the  volume  of  substantive  campaign  finance 
data  captured,  as  measured  in  four-year  election  cycles.   The 
increase  in  workloads  has  been  documented  above.  While  a 
portion  of  the  additional  workload  is  attributable  to  the 
Presidential  campaigns,  much  of  the  increase  is  due  to  a 
dramatic  increase  in  the  volume  of  funds  flowing  into  Congres- 
sional and  Senate  campaigns  and  the  new  and  continuing  require- 
ment to  capture  soft  money  solicited  by  national  party 
committees . 

In  productivity  terms,  at  some  point,  staff  must  be  in- 
creased to  process  the  increased  workloads,  yet  Data  Systems  has 
been  working  at  virtually  the  same  or  lower  staffing  levels  as 
in  the  1988  and  prior  election  cycles. 

Data  Systems  has  also  inherited  the  job  of  maintaining  FEC 
owned  ADP  systems,  as  well  as  supervising  the  contracted  leased 
systems,  since  the  acquisition  of  owned  systems  beginning  in  FY 
1988.   This  requires  significant  staff  time  to  service, 
maintain,  and  train  users  of  the  systems,  yet  again  Data  has  had 
no  increase  in  staff.   Furthermore,  the  old  microfilm  cameras, 
processors,  and  reader-printers  in  Public  Disclosure  will  be 
replaced  by  the  end  of  FY  1993  with  new  imaging  technology  using 
laser  discs,  centralized  processors,  and  multiple  viewing  and 
printing  stations.   Data  staff  will  be  responsible  for 
maintaining  and  servicing  this  equipment  for  the  Public  Records 
Office  and  other  Commission  offices. 

In  order  to  service  the  growing  inventory  of  FEC  owned  ADP 
equipment.  Data  Systems  requires  3  FTE  of  systems  analysts, 
programmers,  and  training  staff  for  FY  1994.   Another  2  FTE  are 
required  for  the  coding  and  entry  programs  to  keep  up  with 
rising  workloads.   The  three  additional  analysis  and  programming 
staff  are  really  overdue  by  about  two  fiscal  years,  given  the 
increasing  responsibilities  of  the  Data  Division.   The  total 
requested  increase  for  FY  1994  is  five  FTE. 
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Public  Disclosure 

The  front  line  of  the  Commission's  public  disclosure  opera- 
tions is  the  Public  Records  Office  and  the  Processing  Section  of 
the  Public  Disclosure  Division.  The  staff  of  this  unit  have 
witnessed  an  increase  in  the  demand  side  (public  requests  for 
data  and  information)  of  disclosure  that  is  almost  as  dramatic 
as  the  increase  in  the  supply  side  (campaign  finance  activity). 

The  number  of  people  served  as  of  December  31st  is  24% 
greater  this  cycle  than  at  the  comparable  point  in  the  last 
Presidential  cycle  (87,557  vs.  70,348).   For  several  months  in 
1992,  Public  Records  served  about  1,000  more  people  each  month 
than  comparable  months  in  the  1988  election  cycle.   In  order  not 
to  risk  undercutting  the  high  credibility  of  this  operation  this 
year,  this  unit  was  permitted  (among  others)  to  marginally 
exceed  its  FTE  ceiling  in  view  of  this  increased  demand. 
However,  the  entire  Commission  has  come  up  against  the  FTE 
ceiling.  Therefore,  3.0  additional  FTE  are  requested  for  Fiscal 
1994.  As  was  the  case  for  RAD  and  Data,  discounting  conscious 
overstaffing,  the  staffing  allocated  for  this  unit  has  remained 
steady  over  the  last  few  years. 

Infomation 

The  total  cumulative  informational  inquiries  for  the 
fiscal  year  to  date  and  inquiries  in  selected  months  show 
dramatic  increases  over  prior  cycles.  As  of  December  31,  1992 
the  Information  Division  had  responded  to  108,855  requests  for 
assistance  or  information.  This  compares  to  56,219  as  of 
December  31,  1990  and  71,129  as  of  December  31,  1988. 

Dramatic  increases  are  also  seen  in  the  individual  monthly 
total  inquiries  for  January,  March,  and  April.   In  1992, 
Information  processed  between  10,000  and  11,000  requests  per 
month.   In  1990  these  months  averaged  about  5,600  requests, 
while  they  averaged  about  7,000  in  1988. 

To  cope  with  these  increases.  Information  requires  an  addi- 
tional writing  (editor)  position  and  more  staff  to  respond  to 
informational  inquiries.   Information  also  requested  that  the 
EEO  officer  be  made  full-time,  allowing  them  to  replace  the 
information  specialist  which  had  been  providing  half-time  to  EEO 
and  half  to  Informational  programs;  this  would  effectively 
restore  the  information  specialists  to  six  people  giving 
full-time  to  outreach  and  response  programs.  The  supervisory 
editor  position  is  also  requested,  to  free  the  Division  Director 
from  continual,  every  day  editing  work.  The  net  increase  for 
Information  in  FY  1994  would  be  1.5  FTE. 

Lack  of  additional  staff  will  begin  to  impact  severely  on 
the  outreach  efforts  of  the  Infonaation  Division,  as  available 
staff  currently  is  more  often  tied  up  dealing  with  responses  to 
inquiries.  The  Commission  believes  strongly  that  our  very 
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modest  outreach  efforts  have  saved  resources  ultimately  by 
heading  off  future  ccapliance  problems  through  educational 
endeavors . 

Press  Office 

The  Press  Office  previously  requested  additional  staff  to 
increase  press  outreach  efforts;  now  the  workload  requires  addi- 
tional staff  just  to  keep  up  with  the  level  of  inquiries  and  the 
demand  for  responses  for  information.  This  would  require  a 
junior  information  specialist  and  a  clerical  position  in  FY 
1994. 

The  tally  of  press  assistance  to  media  is  included  in  the 
total  measure  of  informational  inquiries  for  the  entire 
Commission,  which  also  includes  the  Informational  and  Disclosure 
requests  for  services  outlined  above.  As  of  December  31,  1992 
the  Commission  had  responded  to  a  total  of  193,613  informational 
requests,  compared  to  133,445  as  of  December  31,  1990  and 
141,447  as  of  December  31,  1988.  The  Commission  also  handled  a 
record  of  over  19,000  requests  in  April  of  1992  alone,  and  over 
17,000  such  requests  in  January  and  March  of  1992.  The  averages 
for  the  same  months  in  1990  and  1988  were  11,500  and  13,000 
respectively. 

Office  of  the  General  Counsel 

At  the  heart  of  the  justification  for  OGC's  request  for  16 
additional  FTE  is  the  general  agreement  among  staff  in  OGC,  the 
Commissioners,  parties  in  our  proceedings  and  the  public,  that 
enforcement  cases  have  been  taking  too  long  to  complete.  Much 
of  the  delay  is  due  to  factors  outside  the  control  of  the 
agency.  Despite  the  fact  that  the  office  is  continuing  to 
institute  a  number  of  administrative  changes  to  speed  up  the 
handling  of  cases,  the  fact  remains  that  there  are  not 
sufficient  resources  to  handle  the  pending  case  load  in  a  timely 
fashion. 

As  of  July  1,  1992  OGC  had  17  staff  attorneys  and  5 
paralegals  assigned  to  handle  203  Matters  Under  Review  (MURs  or 
enforcement  actions)  involving  1,825  respondents.   By  December 
31,  1992,  this  had  increased  to  328  active  cases  involving  2,432 
respondents,  with  23  staff  attorneys  and  5  paralegals  assigned. 
These  cases  span  the  country  and  many  of  them  are  serious  and 
complex  enough  to  require  the  attention  of  more  than  one 
attorney  on  a  full  time  basis  if  the  cases  are  to  be  handled  in 
a  thorough  and  timely  manner.   Under  the  present  staffing 
levels,  however,  this  is  just  not  possible  since  each  attorney 
is  handling  an  average  of  almost  16  cases  and  well  over  100 
respondents . 

The  problems  have  been  exacerbated  by  the  increasing 
complexity  of  the  cases,  which  requires  the  dedication  of  more 
staff  hours  to  each  case.  The  result  of  all  of  this  has  been 
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the  increase  in  the  pending  case  load  for  OGC.   The  pending  MURs 
for  most  of  FY  1989-1990,  as  well  as  1991-1992,  exceeded  all  the 
previous  levels  except  for  the  highest  peak  point  in  FY 
1987-1988.   The  condition  has  worsened  in  FY  1993:   the  backlog 
of  pending  active  cases  is  higher  at  this  point,  at  328  active 
cases,  than  ever  before. 

The  number  of  new  cases  opened  during  the  FY  1991-92  cycle 
exceeded  the  previous  peak  level  reached  in  FY  1985-86.   For 
closed  cases,  the  peak  of  FY  1985-86  was  not  attained,  although 
the  second  highest  number  of  cases  ever  were  closed  in  FY 
1991-92.   Thus,  it  is  clear  that  not  only  is  the  present 
staffing  in  OGC  not  adequate  to  handle  the  case  load  but  the 
problem  is  getting  worse  since  the  cases  are  requiring  more  work 
(staff  time)  and  the  active  case  load  (cases  pending)  is  build- 
ing.  During  FY  1993  and  FY  1994,  we  will  witness  a  new  class  of 
cases  referred  from  RAD  due  to  the  new  soft  money  allocation  and 
debt  settlement  regulations.   This  also  will  increase  the  OGC 
case  load. 

The  argument  for  additional  enforcement  staff  is  both 
quantitative  and  qualitative.   Not  only  has  staffing  for  OGC 
been  insufficient  for  timely  completion  of  the  case  load  for 
several  years,  but,  over  the  course  of  the  past  three  years,  the 
Office  of  the  General  Counsel  has  experienced  a  significant 
increase  in  the  complexity  and  difficulty  of  its  enforcement 
matters.   The  number  of  respondents  involved  in  these  matters 
increased  significantly,  by  80  percent,  from  early  1989  to  early 
1991. 

In  particular,  there  continues  to  be  a  substantial  increase 
in  enforcement  matters  involving  complex  schemes  for  reimbursing 
contributions  (i.e.,  contributions  in  the  name  of  another)  in 
violation  of  2  U.S.C.  S  441f,  often  using  corporate  funds  in 
violation  of  2  U.S.C.  S  441b.   By  their  nature,  these  cases 
involve  attempts  to  hide  conduct  that  is  designed  to  circumvent 
the  limitations  and  prohibitions  of  the  Act;  hence  many  of  these 
matters  involve  knowing  and  willful  conduct.   Between  1987  and 
1991,  these  types  of  cases  also  have  increased  by  80  percent. 

Due  to  the  possibly  criminal  nature  of  much  of  this 
activity  and  the  Department  of  Justice's  sometimes  concurrent 
criminal  investigations,  respondents  are  more  often  asserting 
their  Fifth  Amendment  privilege.   Thus,  the  Commission  has  had 
to  obtain  evidence  indirectly,  rather  than  from  the  respondent 
himself /herself ,  thereby  necessitating  the  use  of  greater 
enforcement  resources.   In  addition,  it  is  not  uncommon  in  these 
matters  for  there  to  be  related  corporate  entities  reimbursing 
numerous  employees  or  business  associates  (including  other 
corporations)  for  contributions  using  different  methods  ranging 
from  bonus/salary  gross  ups  to  false  invoices.   As  a 
consequence,  these  matters  have  required  more  extensive 
investigation,  often  involving  numerous  depositions  and  broad 
document  requests  or  subpoenas,  including  subpoenas  for  bank 
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records.   The  greater  use  of  stibpoenas  has,  in  turn,  resulted  in 
an  increase  in  the  number  and  complexity  of  subpoena  enforcement 
matters,  and  preparation  for  the  litigation  in  these  matters 
often  necessitates  assistance  from  the  enforcement  staff. 

The  enforcement  case  load  has  been  further  affected  by  an 
increased  use  of  more  complex  arrangements  for  raising  and 
transferring  campaign  funds,  including  joint  fundraising  and 
earmarking  programs,  bank  loans,  and  the  movement  of  funds 
through  the  federal  and  non-federal  accounts  of  national  and 
state  parties.   Because  these  matters  by  their  very  nature 
involve  a  more  elaborate  money  flow,  they  have  required 
increasing  amounts  of  resources  to  properly  investigate  and 
conciliate.   The  complex  rules  regarding  allocation  of  expendi- 
tures by  political  party  committees  and  the  exemptions  from  the 
limits  available  to  party  committees  also  have  involved  greater 
examination  of  the  details  of  party  activities  in  order  to 
determine  their  legality.   Investigations  in  these  areas  often 
require  taking  testimony  or  obtaining  documents  from  nonrespon- 
dents,  such  as  vendors  and  other  witnesses. 

The  Supreme  Court  decision  in  Massachusetts  Citizens  for 
Life  V.  FEC,  479  U.S.  238  (1986),  which  created  a  limited 
exemption  to  the  prohibition  on  corporate  expenditures  of 
2  U.S.C.  S  441b  for  nonprofit  corporations  that  could  meet 
specific,  narrow  criteria,  also  has  placed  greater  demands  on 
staff  resources.  Many  nonprofit  corporate  respondents  now 
routinely  claim  to  qualify  for  this  exemption.   Such  claims 
necessitate  a  detailed  preliminary  investigation  into  the 
structure  and  operation  of  nonprofit  groups  to  determine  the 
validity  of  such  claims  before  the  main  allegations  in  the  case 
can  even  be  addressed.  MCFL  and  its  progeny  have  also  obliged 
us  to  redefine  terms  such  as  "in  connection  with  a  Federal 
election...,"  "express  advocacy,"  and  "election  influencing" 
when  addressing  corporate  expenditures  proscribed  by  section 
441b.   The  Commission  is  currently  engaged  in  regulation 
revisions  and  rulemaking  procedures  as  a  result  of  these  cases. 

In  addition,  the  Commission  has  placed  greater  emphasis  on 
enforcing  the  disclosure  requirements  of  the  Act.  Although  such 
cases  generally  require  less  investigation,  their  increased 
number  has  placed  additional  demands  on  staff  resources,  both  to 
prepare  and  resolve  through  conciliation  negotiations. 

The  Commission  is  requesting  an  additional  16  FTE  for  OGC. 
The  addition  of  the  16  staff  members  is  not  the  only  remedy  the 
Commission  is  pursuing  to  alleviate  the  backlog  in  OGC,  however. 
The  Counsel's  Office  is  also  working  to  revise  existing  thres- 
holds and  institute  a  better  "prioritization"  system,  with  the 
aim  of  clearing  out  the  backlog  of  cases  to  focus  limited 
resources  on  the  cases  with  the  most  significant  consequences 
with  regard  to  coiq>liance  with  FECA.   Once  the  enforcement  case 
load  is  prioritized  and  cleared  out,  the  additional  staff 
members  are  necessary  to  handle  the  remaining  cases  more 
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effectively  and  in  a  timely  fashion  and  to  ensure  that  large 
backlogs  do  not  begin  to  recur. 

While  enforcement  i~   the  central  focus  of  the  problems  OGC 
faces,  other  needs  exist  in  other  areas.   In  reality,  OGC  has 
not  had  sufficient  staff  to  concurrently  handle  all  enforcement, 
policy,  and  administrative  legal  tasks  without  moving  staff  from 
project  to  project  as  "crises"  require.   Given  the  minimal 
staffing  levels  in  other  areas  of  OGC  (e.g.  2  staff  attorneys 
assigned  to  Advisory  Opinions,  2  staff  attorneys  assigned  to 
Appellate  Litigation  and  less  than  1  full-time  paralegal  FTE 
assigned  to  ethics  matters),  there  is  no  way  to  shift  staff 
without  causing  major  upheavals  in  other  areas.   In  addition, 
increasing  workloads  in  these  other  areas  of  OGC  will  only  make 
matters  worse.   For  all  of  these  reasons,  the  Counsel  requested 
16  additional  staff  members  for  enforcement,  litigation,  policy, 
regulations,  audit  review,  legal  review,  and  ethics. 

Adainistration 

Payroll  and  Accounting  reiterated  their  FY  1992  and  93 
request  for  an  additional  accountant,  and  Office  Services  needs 
three  administrative  aides.  The  growth  in  line  programs  and 
increases  in  the  line  staff  to  address  this  growth  requires  some 
measure  of  administrative  support.  The  likelihood  that 
supplemental  space  will  have  to  be  secured  at  another  site  also 
complicates  the  logistics  of  this  support.  Concern  for 
maximizing  the  effectiveness  of  incremental  line  staff  and  to 
maintain  strict  internal  control  systems  demand  these  increases. 
The  total  increase  is  four  FTE  over  FY  1993  levels. 

Clearinghouse 

Anticipating  the  enactment  of  the  National  Voter 
Registration  Act,  this  request  includes  $255,000  to  continue  the 
implementation  of  the  expected  legislation,  which  is  anticipated 
to  begin  in  FY  1993.   The  Commission  has  already  approved  the 
reprogramming  of  $30,000  in  Clearinghouse  research  funds  to 
begin  the  implementation  in  FY  1993,  and  is  requesting  a 
Supplemental  Appropriation  of  $112,000  and  .5  FTE  to  further 
those  efforts  during  FY  1993. 

The  Clearinghouse  will  be  overseeing  the  development  of 
national  voter  registration  forms,  and  coordinating  the 
responses  of  the  states  to  the  legislation.   In  addition,  the 
General  Counsel  will  work  with  the  Clearinghouse  to  promulgate 
regulations  implementing  the  Act,  which  will  require  another  .5 
FTE  for  OGC.   The  Commission's  model  will  be  the  non-intrusive 
manner  in  which  we  assisted  the  states  in  complying  with  the 
Voting  Accessibility  Act,  which  mandated  greater  polling  place 
accessibility  for  the  elderly  and  the  handicapped. 

In  addition  to  the  anticipated  new  duties,  the 
Clearinghouse  requested  one  temporary  GS-5  for  .5  FTE  to  assist 
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in  preparing  training  modules  for  state  and  local  election 
officials  to  use  at  state  conferences  and  training  sessions. 
This  office  provides  crucial  informational  and  educational 
assistance  to  thousands  of  state  and  local  election  officials, 
who  are  responsible  for  actually  administering  elections.   The 
very  modest  research  efforts  of  the  Clearinghouse  are  the  only 
federal  assistance  afforded  the  state  and  local  officials  who 
administer  federal  elections  concurrently  with  state  and  local 
elections. 

Staff  Director 

The  Staff  Director's  Office  had  the  following  requests: 
the  present  part-time  EEO  officer  requests  that  a  full-time  EEO 
director  be  established  at  the  FEC  (effective  cost  covered  by 
the  additional  position  in  Information;  the  current  EEO  officer 
would  be  transferred  full-time  to  the  Staff  Director's  Office); 
the  Congressional  Affairs  Officer  requested  an  additional 
position  to  keep  up  with  the  volume  of  calls  and  requests; 
Personnel  requested  one  clerical  staff  and  one  professional  to 
assist  with  paperwork  engendered  with  turnover  rate  and  the 
increasing  number  of  personnel  actions;  and  finally,  the 
Commission  Secretary  requires  an  additional  position  to  keep  up 
with  the  official  document  flow,  and  to  handle  transcript 
requests.  The  total  increase  for  the  Staff  Director's  Office  in 
FY  1994,  therefore  is  6.5  FTE,  including  the  two  positions 
requested  for  the  Press  Office  above. 

Commissioners '  Offices 

All  substantive  decisions  at  the  FEC  require  at  least  four 
affirmative  votes  from  the  six  Commissioners.  The  increasing 
complexity  and  volume  of  work  faced  by  the  line  units  which  has 
been  outlined  in  the  preceding  pages  translates  into  increased 
workload  at  the  final  decision  making  level.  Many  of  the 
Commission's  decisions  are  rendered  by  notation  voting  on 
documents  circulated  by  the  Secretary  of  the  Commission.  Others 
require  collegial  meetings  either  in  executive  or  public 
session.   Given  the  increased  workload,  making  informed 
decisions  in  a  timely  fashion  demands  additional  resources. 

With  the  additional  duties  incumbent  on  the  Chairman  and 
the  Vice  Chairman,  this  need  is  acute  for  these  two  offices. 
This  Agency  Request  Level  includes  two  FTE  for  one  legal 
assistant  each  for  the  Chairman  and  Vice  Chairman's  offices  to 
perform  legal  research,  administrative  tasks  and  similar 
functions . 

IG  Office 

The  IG  requests  two  additional  staff  for  FY  1994 :  a 
clerical  support  position,  and  a  junior  level  auditor. 
Currently,  the  Office  consists  of  the  IG  and  one  auditor 
position.  This  request  would  provide  for  confidential  clerical 
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assistance,  and  back-up  for  the  sole  existing  audit  staff 
member. 

TOTAL  INCREASES: 

The  total  increase  over  the  FY  1993  staffing  level  is  44 
FTE,  for  a  total  of  320  FTE.  The  cost  of  additional  space  to 
house  the  requested  additional  staff  is  $203,000,  plus  $130,000 
in  construction  costs. 

STAFFING  SHORTFALLS 

The  following  table  points  out  the  increases  realized  by 
Commission  offices  since  FY  1987,  and  the  requested  increases 
for  FY  1994.   It  highlights  that  the  vast  majority  of  staff 
increases  since  FY  1987  have  gone  to  OGC  and  Audit,  and  how  the 
other  offices  are  coping  with  a  greater  workload  with 
essentially  even,  or  declining  resources. 

FTE  FY  87-93 


INCREASES 

OFFICE 

FY  87 

FY  92 

FY  93 

FY  94 

87-92 

93-94 

ADMIN 

15.4 

15.8 

16.0 

20.0 

.4 

4.0 

AUDIT 

20.0 

32.4 

30.0 

30.0 

12.4 

0.0 

INFOR 

11.8 

12.8 

13.0 

14.0 

1.0 

1.0 

OGC 

61.4 

75.8 

84.0 

100.5 

14.4 

16.5 

CHOUSE 

4.5 

5.0 

5.0 

6.0 

1.0 

1.0 

DATA  SYS 

29.2 

29.7 

30.0 

35.0 

.5 

5.0 

DISCL 

12.2 

12.7 

12.0 

15.0 

.5 

3.0 

RAD 

37.3 

37.7 

41.4 

43.9 

.4 

2.5 

SDO 

23.2 

22.5 

22.6 

29.6 

-.7 

7.0 

IG 

0.0 

1.8 

2.0 

4.0 

1.8 

2.0 

COMM 

20.0 

20.0 

20.0 

22.0 

0.0 

2.0 

FEC      235.0     266.3      276.0     320.0     31.3      44.0 

Static  staffing  levels  in  the  face  of  dramatically  increased 
workloads  in  the  1992  election  cycle  have  severely  strained  Commission 
informational  and  disclosure  operations.  The  Commission  expects  the 
1994  cycle  to  evidence  this  increase  in  workloads,  assuming  a  large 
number  of  freshmen  congressmen  will  invite  large  numbers  of 
challengers.   Further  turmoil  and  dissatisfaction  with  the  political 
process  and  the  move  to  limit  incumbent  terms  could  lead  to  more 
retirements  and  more  highly  competitive  campaigns. 

The  1992  cycle  has  impacted  the  Commission  operations  across- 
the-board  and,  absent  additional  staff,  many  programs  which  have 
performed  well  will  see  a  degradation  in  quality  and  timeliness  over 
time.   Things  the  FEC  now  does  well  will  begin  to  fall  behind.  The 
foregoing  historical  staffing  analysis  and  workload  comparison  provide 
ample  proof  that  the  significant  increase  in  staff  requested  for  FY 
1994  is  more  than  justified. 
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The  increase,  in  reality,  is  correcting  for  staffing  deficiencies 
developed  over  five  to  six  fiscal  years,  due  to  constrained  FTE  and 
funding . 

The  Agency  Request  Level  maintains  the  Audit  Division  at  30  FTE  to 
keep  a  sufficient  audit  staff  that  is  trained  and  experienced  for  the 
next  presidential  election  audits  for  federally  funded  candidates. 
Past  experience  has  proven  that  a  staff  of  24  in  Audit,  although 
supplemented  by  GAO  detailees  and  temporaries,  was  not  sufficient  to 
accomplish  the  presidential  audits  in  acceptable  time  frames.  The  core 
staff  of  30  will  still  require  temporary  assistance  during  presidential 
election  years  for  certification.   During  FY  1994  this  core  staff  will 
be  able  to  devote  more  resources  than  in  the  recent  past  to  compliance 
by  congressional  candidates. 

FY  1993  SOPPLBNBHTAL  APPSOPRIATIOH 

The  Commission  requests  a  Supplemental  Appropriation  of  $112,000 
and  .5  FTE  for  FY  1993,  to  enable  the  Clearinghouse  to  initiate 
activities  to  implement  the  anticipated  final  enactment  of  the  National 
Voter  Registration  Act.   Upon  enactment  of  the  legislation,  anticipated 
shortly  as  an  Administration  priority  program,  the  Clearinghouse  will 
begin  to  coordinate  state  efforts  to  comply  with  the  legislation,  begin 
to  design  registration  forms,  and  seek  state  and  local  election 
officials'  advice  on  the  new  law.  Work  will  also  commence  on  the 
development  of  regulations  to  flesh  out  the  new  law,  with  FEC  legal 
staff  and  the  input  of  state  and  local  officials. 

COIiCLOSI(» 

Although  this  request  is  significantly  higher  than  the 
Commission's  FY  1993  appropriation,  it  is  our  responsibility  to 
exercise  our  authority  as  a  concurrent  submission  agency  to  request 
directly  from  both  the  President  and  Congress  the  level  of  funding 
necessary  to  fulfill  the  requirements  of  the  FECA.   Given  that  the 
general  perception  of  the  political  process  is  extremely  strained 
currently,  the  FEC  must  strive  to  maintain  public  faith  in  the  campaign 
finance  system's  integrity. 

The  Commission  cannot  achieve  this  mission  without  the  resources 
adequate  for  performance  of  the  necessary  tasks.  While  the  FY  1991, 
1992  and  1993  appropriations  restored  staffing  levels  for  the  Audit 
Division  to  1980  election  levels,  staff  levels  for  many  programs  are  at 
or  below  staffing  from  previous  election  cycles.   This  is  particularly 
true  for  the  Disclosure,  Reports  Analysis,  Data  Systems,  and 
Information  Divisions. 

The  full  Agency  Request  Level  rectifies  the  staffing  shortages  for 
the  informational  and  disclosure  programs,  and  provides  a  needed  boost 
in  the  enforcement  staff.   This  is  to  provide  for  the  work  created  by 
the  new  allocation  and  debt  settlement  regulations,  to  meet  the 
expected  1994  election  workload,  and  to  better  handle  the  expanding 
case  load  of  active  enforcement  actions.   The  changing  nature  of 
enforcement  actions  also  requires  more  extensive  staff  resources  to 
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investigate  and  process  a  growing  niunber  of  complex,  multifaceted 
enforcement  actions. 

The  staff  necessary  to  pursue  significant  violations  of  the  FECA, 
and  to  make  a  multitude  of  information  available  to  the  public  in  a 
usable  manner  must  have  the  necessary  support,  including  adequate 
space.   The  full  Agency  Request  Level  of  $23,654,000  provides  the 
necessary  staff  and  support.   Therefore,  the  Federal  Election 
Commission  urges  approval  of  the  FY  1994  Agency  Request  Level  of 
$23,654,000  and  320  FTE. 

The  Administration,  Congress,  and  the  Electorate  have  all 
expressed  their  concern  that  perceived  campaign  finance  abuses  be 
rectified.   Efforts  are  under  way  in  Congress  to  make  substantial 
amendments  to  the  existing  campaign  finance  law.   However,  finding 
common  legislative  ground  for  the  changes  will  be  difficult,  despite 
the  leaders  of  both  political  parties'  voiced  displeasures  with  the 
current  system.  Nevertheless,  until  the  existing  law  is  changed,  this 
agency  must  improve  its  efforts  to  enforce  the  present  law  to  hold 
public  confidence  in  the  political  processes.   This  is  the  fundamental 
impetus  for  the  three  million  dollar  increase  requested  for  the  FEC's 
Budget.   If  the  law  is  changed,  we  will  rapidly  propose  realistic 
supplemental  funding  as  necessary. 
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COMPARATIVE  FTE  LEVELS  FY  1993  M.  PLAN-FY  1994  BUDGET  REQUEST 


FY  1990 

FY  1991 

FY  1992 

FY  93 

FY  93 

FY  94 

FY  94- 

OFHCE 

M.PLAN 

M.PLAN 

M.PLAN 

RIIXSbT 

M.PLAN 

BUDGET 

FY93 

ACTUAL 

ACTUAL 

PROJECT. 

BASE 

FUU. 

CHANGE 

OONMSSmN 

20.0 

20.0 

20.0 

20.0 

20.0 

22.0 

2.0 

STAFF  Dia 

21.3 

21.2 

22.3 

22.6 

22.6 

29.6 

7.0 

ADMIN. 

14.3 

14.8 

15.9 

16.0 

16.0 

20.0 

4.0 

AUDIT 

21.5 

23.7 

32.4 

30.0 

30.0 

30.0 

0.0 

l^«)R 

12.8 

13.0 

12.8 

13.0 

13.0 

14.0 

1.0 

CHDIKF 

4.2 

4.4 

5.0 

5.0 

5.0 

6.0 

1.0 

OGC 

71.2 

75.1 

76.1 

84.0 

84.0 

100.5 

16.5 

DATA  SYS. 

28.5 

29.2 

29.7 

30.0 

30.0 

35.0 

5.0 

DISCLOSURE 

11.1 

12.2 

12.5 

12.0 

12.0 

15.0 

3.0 

RAD 

35.7 

37.3 

37.4 

41.4 

41.4 

43.9 

2.5 

1.  G.  OFRCE 

1.1 

2.0 

1.9 

2.0 

2.0 

4.0 

2.0 

TOTAL 

241.7 

252.9 

266.0 

276.0 

276.0 

320.0 

44.0 
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COMPARISON  OF  OBJECT  CLASS  AMOUNTS-FEC  FY  1994  FULL  BUDGET 


OBJECT  CLASS 

FY  1989 

FY  1990 

FY  1991 

FY  1992 

FY  1994 

($000's) 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

FULL 

SALARIES  &  BENEFITS 

10.401.0 

10,825.9 

12,094.3 

13,533.0 

16.423.5 

OVERTIME 

29.0 

55.9 

40.6 

48.0 

60.0 

WTTNESSES 

2.2 

2.5 

1.1 

1.0 

5.0 

CASH  AWARDS 

62.4 

79.8 

92.7 

88.2 

115.0 

UNB^PLOYMB^ 

29.0 

18.9 

5.5 

9.5 

20.0 

DISABILITY 

3.6 

0.1 

0.0 

0.5 

1.0 

TOTAL  PERSONNEL 

10,527.2 

10,983.1 

12,234.2 

13,680.2 

16,624.5 

TRAVEL 

208.8 

146.0 

208.8 

227.5 

345.0 

MOTOR  POOL 

8.7 

5.0 

5.6 

6.3 

15.0 

TRANS.  OF  THINGS 

6.5 

5.4 

4.9 

5.5 

8.0 

GSA SPACE 

1640.0 

1671.4 

1756.8 

1905.3 

2516.0 

COMMERCIAL  SPACE 

19.3 

17.9 

20.2 

21.1 

26.5 

EQUIPMENT  RENTAL 

260.4 

231.5 

304.3 

315.0 

460.0 

PRINTING 

224.0 

303.8 

288.3 

333.1 

454.0 

MICROFILM  PRINTS 

28.2 

27.6 

28.3 

30.0 

35.0 

TRAINING 

83.2 

53.7 

77.9 

97.7 

125.0 

ADMIN.  EXPENSES 

117.3 

143.5 

143.7 

166.6 

260.5 

SUPPORT  CONTRACTS 

616.3 

632.8 

710.7 

754.3 

974.0 

SUPPLIES  &  MATERIALS 

228.1 

222.1 

218.3 

235.0 

302.5 

PUBLICATIONS 

120.7 

134.2 

167.8 

208.3 

225.5 

TELEPHONE-LOCAL 

126.2 

137.0 

137.6 

135.5 

170.0 

LONG  DISTANCE  TOILS 

0.8 

1.5 

1.5 

2.2 

2.5 

TELEGRAPH 

1.0 

1.4 

0.9 

1.0 

2.0 

POSTAGE 

110.0 

116.5 

117.0 

216.0 

247.0 

TELEPHONE  INTERCITY 

185.5 

180.0 

127.4 

132.0 

175.0 

RECURRING  SERVICES 

46.9 

51.5 

50.8 

57.5 

70.0 

NON-RECURRING  SERVICES 

69.1 

31.1 

123.4 

17.7 

160.0 

EQUIPMENT  PURCHASES 

1040.9 

220.9 

413.3 

223.9 

396.0 

LAPSE 

13.9 

12.1 

8.1 

13.0 

0.0 

TRANSIT  SUBSIDY 

0.0 

0.0 

0.0 

23.3 

60.0 

TOTAL  NON-PERSONNEL 

5,155.8 

4,346.9 

4,915.6 

5,127.8 

7,029.5 

F .          COMMISSION 

15,683.0 

15,330.0 

17,149.8 

18,808.0 

23,654.0 

FEDERAL  ELECTION  COMMISSION  FY  94    2/19/93 
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PAY  FREEZE  AND  LOCALITY  PAY 

Mr.  HOYER.  Thank  you  very  much,  Mr.  Potter.  You  indicate  that 
the  $23,654  milUon  reflects  the  proposed  freeze  in  Federal  pay? 

Mr.  Potter.  It  does. 

Mr.  HOYER.  And  presumably  as  well  the  postponement  of  the  lo- 
cality pay  adjustment? 

Mr.  Potter.  It  does. 

Mr.  HoYER.  In  the  event  that  either  the  freeze  or  the  locaUty  pay 
were  not  approved,  were  not  included  in  the  package,  what  would 
be  the  budget  impact  on  your  agency? 

Mr.  Potter.  Those  represent  a  total  of  approximately  $500,000. 
I  will  give  you  an  exact  figure  after  the  meeting. 

Mr.  HOYER.  Can  you  break  that  down  between  the  freeze  and  the 
locaUty  pay  adjustment? 

Mr.  Potter.  If  I  may,  Mr.  Chairman,  let  me  ask  Mr.  Surina,  our 
staff  director. 

Mr.  Surina.  That  did  not  address  locality  pay,  sir.  If  the  cost  of 
hving  increase  went  through  as  originally  projected,  it  would  be 
$565,000. 

Mr.  HoYER.  Let  us  say  that  the  fi'eeze  was  maintained  but  the 
locality  pay  adjustment  was  allowed  to  go  forward.  Have  you  fig- 
ured that? 

Mr.  Surina.  Our  guess  is  about  $150,000;  but  we  will  submit  an 
exact  figure  for  the  record. 

[The  information  follows:] 

In  September  of  1992,  when  the  FEC's  FY  1994  Budget  Request  was  originally 
prepared,  the  OMB  guidance  for  pay  increases  in  FY  1994  was  4.7%,  or  effectively 
3.53%  for  FY  1994  (assumed  effective  date  January  1,  1994  for  75%  of  FY  94).  This 
was  not  broken  down  into  locaUty  and  basic  COLA;  in  fact,  we  were  told  that  local- 
ity increases  would  be  calculated  government-wide  later.  The  cost  of  this  4.7%  in- 
crease, $565,000,  was  included  in  the  FEC's  concurrent  submission  to  OMB  and 
Congress  on  September  1,  1992. 

As  a  result  oi  the  Clinton  Administration's  pay  decisions,  the  $565,000  was  elimi- 
nated from  the  Commission's  amended  Budget  Request,  for  a  total  request  of 
$23,654,000  and  320  FTE.  If  the  COLA's  are  restored,  the  cost  would  depend  on  the 
actual  COLA  determined.  The  basic  2.2%  COLA  (now  discussed)  would  be  calculated 
if  restored,  plus  whatever  the  locality  increase  for  D.C.  was  calculated  to  be.  Num- 
bers for  this  would  be  around  4.8%,  given  what  has  been  discussed  in  a  general  way 
to  date.  Therefore,  the  final  cost  would  approximate  the  original  COLA  estimate, 
plus  an  additional  amount. 

For  example,  2.2%  for  75%  of  FY  1994  is  1.65%,  for  a  cost  of  roughly  $270,000 
for  320  FTE  requested.  Another  4.8%  would  cost  roughly  $591,000,  for  a  total  cost 
of  $861,000.  At  the  time  we  testified  before  this  Sub<»mmittee,  the  only  OMB  esti- 
mate at  that  time  w£us  for  an  average  (nationwide)  locality  pay  increase  of  .5%, 
hence  our  estimate  of  $565,000  to  restore  the  eliminated  COLA,  plus  another 
$100,000  to  $150,000.  Our  best  estimate  to  date  is  somewhere  in  the  range  of 
$750,000  to  $860,000,  depending  on  the  locality  cost  factor. 

Mr.  HoYER.  Now,  is  that  $150,000  of  the  $500,000,  so  the 
$350,000  is  attributable  to  the  fi-eeze? 

Mr.  McDonald.  It  is  in  addition  to. 

Mr.  HOYER.  In  addition  to,  so  that  if  the  locality  pay  and  the 
freeze  were  not  adopted,  you  need  $650,000,  is  that  what  you  are 
saying? 

Mr.  Surina.  $670,000  total. 

Mr.  Potter.  We  need  $550,000  for  the  fireeze  and  $150,000  for 
the  locahty  pay. 
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PRESroENTIAL  ELECTION  CAMPAIGN  FUND 

Mr.  HOYER.  Last  year  we  had  some  discussion  of  the  viability  of 
the  Presidentied  Election  Campaign  Fimd,  which  is  what  everybody 
is  concerned  about.  This  same  issue  continues  to  be  a  significant 
concern  in  1993.  What  is  the  current  financial  status  of  the  Cam- 
paign Fimd  and  what  are  you  doing  to  alleviate  the  shortfall? 

Mr.  Potter.  The  Campaign  Fimd  fully  funded  all  of  its  obhga- 
tions  for  the  1992  election,  however,  we  will  not  have  sufficient 
funds  in  1996.  The  first  payments  required  by  statute  out  of  the 
fund  are  for  the  party  conventions.  There  wiU  be  sufficient  money 
for  that. 

The  second  payments  out  of  the  fund  are  the  estimates  for  the 
general  election  of  the  two  national  party  nominees.  We  estimate 
that  it  is  possible  there  will  not  be  sufficient  fimds  for  those  gen- 
eral election  payments  without  a  legislative  remedy. 

Mr.  HoYER.  What  are  you  projecting  those  payments  to  be? 

Mr.  Potter.  Without  question,  there  will  be  no  money  at  all  for 
the  primary  campaigns.  This  year  those  payments  were  each  ap- 
pro3dmately  $55  miUion  for  a  total  of  about  $110  miUion.  The  infor- 
mation we  have  on  the  accrual  of  monies  in  that  fund,  which  is 
maintained  by  the  Treasury,  shows  that  the  nimiber  of  people 
checking  off  this  year  dropped  again,  and  significantly — ^from  about 
19  percent  to  about  17  percent  of  taxpayers — ^which  would  indicate 
that  there  will  be  fewer  funds  than  we  had  estimated. 

As  you  know,  Mr.  Chairman,  the  Commission  has  pointed  out 
that  one  of  the  principal  problems  is  that  the  outgo  fi*om  the  fimd 
is  indexed  to  inflation,  so  that  expenditures  have  risen  considerably 
over  the  years,  but  the  $1.00  check-off  is  not  indexed  to  inflation 
so  that  income  has  remained  flat. 

Mr.  HOYER.  You  say  it  is  going  to  drop  fi*om  19  percent  to  17  per- 
cent. What  was  the  high  point?  What  is  the  high  level  mark,  do  you 
know? 

Mr.  Potter.  I  think  it  was  in  the  high  20s. 

Mr.  Thomas.  28  percent  in  1980. 

Mr.  Potter.  28.7,  was  the  highest  in  1980.  It  hasn't  stayed  high; 
it  has  generally  gone  down. 

Mr.  HoYER.  Been  a  straight  line? 

Mr.  Potter.  There  was  one  up-take  in  1980  where  it  had  gone 
to  28.7  percent.  Since  then  it  has  gone  down.  This  year  it  is  17.7 
percent. 

Mr.  HoYER.  Now,  we  have  talked  about  why  that  is  happening. 
Do  you  have  conclusions  on  that?  Have  you  mscussed  that?  Have 
you  discussed  any  ways  that  we  can  overcome  this? 

Mr.  Potter.  We  have,  Mr.  Chairman.  The  Commission  behoves 
that  the  principal  reason  it  is  happening  is,  as  I  have  indicated, 
that  we  indexed  one  side  of  the  equation  to  inflation  and  not  the 
other. 

Mr.  HOYER.  Let  me  ask  you  something.  This  is  the  number  of  re- 
turns in  which  the  check-off  is  made? 

Mr.  Potter.  That  is  correct. 

Mr.  HOYER.  That  would  be  imrelated  to  indexing.  That  is  just 
gross  nxmibers.  That  relates  to  whether  it  is  $1.00,  $1.50  or  $2.00. 
Obviously,  there  has  been  a  10  percent  reduction  in  the  nimiber  of 


682 

taxpayers  who  have  made  a  determination  to  check  off,  and  unlike 
Maryland's  experience,  which  was  an  add-on,  is  a  set  aside,  if  you 
will. 

So  from  that  standpoint,  we  have  fallen  off  10  points,  approxi- 
mately, in  the  number  of  participants. 

Mr.  Potter.  From  that  standpoint,  we  did. 

Mr.  HOYER.  I  guess  we  have  dropped  a  third  of  the  participants. 

Mr.  Potter.  Yes,  of  those  participating,  a  third  dropped.  The 
FEC  initiated  a  focus  group  about  two  years  ago  to  find  out  fi-om 
individual  taxpayers  what  their  problems  were  with  the  fiind. 
What  came  out  of  that  was  first  and  foremost,  the  fact  that  there 
was  very  little  information  about  the  fund  in  the  possession  of  tax- 
payers. Few  people  in  the  focus  group  had  an  idea  what  the  fund 
did,  where  the  money  went  or  even  that  the  box  existed  on  the 
form. 

It  is  also  interesting  to  note  that  there  has  been  some  evidence 
that  professional  tax  preparers,  which  I  believe  now  constitute  the 
preparers  for  approximately  40  percent  of  all  American  returns, 
have  been  automatically  checking  no  on  the  forms. 

The  Commission  has  contacted  the  bigger  accounting  firms  and 
it  has  had  an  outreach  program  to  try  to  get  them  to  do  two  things. 
First,  to  ask  the  individual  taxpayer  how  to  check  that  box,  and 
secondly,  to  give  them  information  to  pass  on  to  the  taxpayer.  But 
we  thinJi  there  is  a  lack  of  knowledge  of  what  the  fund  does. 

I  would  also  say,  Mr.  Chairman,  that  in  that  focus  group,  when 
the  fund  was  explained  in  detail,  the  numbers  of  people  who 
checked  off  did  not  change  significantly.  Some  people,  when  they 
learned  more  about  the  ftmd,  were  less  likely  to  check  off;  others 
who  hadn't  known  about  it  before  were  more  likely  to  check  ofi*. 

Mr.  HOYER.  That  still  doesn't  explain  why  there  has  been  a 
change  in  attitude  among  a  third  of  the  participants. 

Mr.  McDonald.  Mr.  Chairman,  we  literally  have  a  new  genera- 
tion of  taxpayers  as  an  outgrowth  of  Watergate.  As  Chairman  Pot- 
ter says,  there  is  a  lack  of  imderstanding  about  the  program. 
FraiJdy,  it  is  understandable  because  the  further  you  get  away 
from  that  time,  most  people  simply  don't  have  a  concept  of  what 
the  fund  is  about.  However,  they  would  be  more  likely  to  be  in- 
formed if  they  had  prior  knowledge  about  Watergate.  I  think  the 
record  is  clear  there  is  not  much  imderstanding  about  the  fund. 

Mr.  Potter.  I  would  also  say,  Mr.  Chairman,  and  this  is  my  view 
as  only  one  commissioner — but  as  Commissioner  McDonald  points 
out,  when  the  fimd  started  it  was  widely  publicized  in  the  press, 
and  was  to  be  the  alternative  to  private  funding  in  presidential 
campaigns. 

Today  there  is  a  great  deal  of  press  attention  to  private  funds 
that  are  being  raised  by  national  parties  during  the  presidential 
process.  That  may  also  confuse  participants  as  to  what  the  money 
in  the  fund  goes  to.  We  found,  for  instance,  that  in  the  focus  group 
almost  nobody  knew  the  money  went  to  the  national  party  conven- 
tions, nor  were  they  clear  on  why  it  might  go  to  those  conventions. 

Mr.  HOYER.  We  are  obviously  going  to  have  to  do  something  be- 
cause, according  to  your  projections,  there  will  be  no  money  avail- 
able for  the  Primary.  Frankly,  while  that  was  a  problem  for  us  this 
year,  presumably  it  won't  be  a  problem  for  us  in  1996.  It  may  be 
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a  problem  for  the  Republicans  because  they  may  have  a  relatively 
larger  field  than  we  will  have  in  terms  of  primaries,  so  the  situa- 
tion will  be  reversed  from  1992.  In  any  event,  it  is  a  concem-if  we 
are  going  to  continue  the  ability  of  less  well  financed  candidates  to 
participate  in  the  primary  process  in  presidential  elections. 

Mr.  Potter.  And  at  17.7  percent,  it  would  undoubtedly  cut  into 
the  money  available  for  botii  general  election  candidates  as  well. 

Mr.  HOYER.  I  have  some  other  questions,  but  let  me  ask  Mr. 
Lightfoot  and  others  if  they  would  like  to  ask  some  questions. 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman.  I  would  just  like  to 
follow  the  questions  of  the  Chairman.  Is  some  of  this  potentially  re- 
flected in  just  the  general  attitude  towards  government,  people  are 
just  fed  up  with  us  in  general  and  they  say,  gee,  here  is  another 
rip-off? 

Mr.  Potter.  I  think  the  evidence  is  overwhelming  that  people 
are  not  keen  on  pohticians  today  and  that  may  well  have  some- 
thing to  do  with  it. 

INCREASED  WORKLOAD 

Mr.  Lightfoot.  Obviously  you  have  done  a  tremendous  job  with 
a  short  staff  and  as  you  mentioned  you  have  a  tremendous  backlog. 
Because  of  the  apparent  increased  interest  in  this  election,  do  you 
see  that  type  of  interest  continuing  on  in  1994  and  1996  and  1998 
and  on  down  the  road,  or  was  this  a  blip  on  the  chart  this  time? 

Mr.  Potter.  We  believe  that  the  volume  of  reports  will  continue 
to  increase.  We  are  seeing  more  money  in  the  system.  One  of  those 
charts  shows  the  total  growth.  And  while  it  has  grown,  you  can  see 
the  presidential  years  are  above  the  others,  the  whole  trend  is  up. 
More  interestingly,  the  top  chart  shows  the  number  of  transactions 
and  that  is  going  up  each  year,  whether  it  is  a  presidential  year 
or  not. 

data  entry 

Mr.  VisCLOSKY.  What  is  a  transaction?  What  constitutes  a  trans- 
action? 

Mr.  Potter.  A  transaction  is  an  item  on  a  report  or  information 
on  a  report  that  needs  to  be  entered  into  our  database.  When  infor- 
mation comes  in,  it  is  all  computerized.  The  transaction  is  each 
contribution  that  is  given  and  each  expenditure  that  is  made  as  it 
is  typed  into  our  system. 

Mr.  ViSCLOSKY.  My  committee  sends  in  a  report,  is  that  a  trans- 
action? 

Mr.  Potter.  Several  transactions,  because  contributions  of  $200 
or  more  within  your  committee's  report  are  required  to  be  entered 
separately.  They  are  required  to  be  itemized. 

Mr.  VisCLOSKY.  So,  if  I  reported  contributions  and  two  of  those 
were  over  $200,  then 

Mr.  Potter.  Then  each  one  of  those  is  a  transaction  because 
someone  is  sitting  there  entering  the  data.  So  what  we  are  seeing 
on  the  individual  transactions  is  also  what  we  are  seeing  in  the 
total  doUars  spent  in  poUtics.  If  there  is  more  money  spent,  we 
have  to  have  more  people  to  enter  those  dollars  into  the  system. 

Mr.  VisCLOSKY.  I  apologize  for  breaking  in  to  your  questioning. 
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Mr.  LiGHTFOOT.  That  is  fine.  I  appreciate  the  clarification.  Let's 
follow  that  track  a  little  bit.  So  we  basically  had  more  money  given 
to  political  candidates  than  we  have  in  the  past.  So  there  is  more 
interest  in  the  system  yet  the  presidential  fiind  is  going  down.  If 
this  trend  continues  with  more  people  stajdng  in  the  system,  then 
what  do  you  see  as  your  way  out  of  this  work  load? 

Is  it  more  sophisticated  computer  equipment,  different  software 
programs,  more  people?  What  do  you  need  to  be  efficient? 

Mr.  Potter.  We  are  moving  towards  the  next  generation  of  com- 
puter programs — digital  imaging  technology,  which  we  budgeted  for 
this  year  and  are  purchasing.  But  as  my  testimony  indicated,  the 
wave  of  additional  spending  has  overwhelmed  those  somewhat  in- 
cremental improvements. 

We  are  improving  our  efficiency  by  about  5  percent  annually,  but 
we  project  50  percent  more  transactions  for  1994.  That  overwhelms 
the  staff  we  have  on  board.  Without  additional  staff,  the  pile  of  doc- 
uments that  haven't  yet  been  entered  will  grow. 

Mr.  LiGHTFOOT.  If  we  can  learn  fi*om  your  experience  in  handling 
this  big  work  load,  how  do  you  manage  to  keep  up  so  far?  What 
are  some  of  your  secrets?  We  could  apply  this  to  some  of  the  other 
agencies  possibly  because  you  have  obviously  done  a  good  job  with 
a  lot  of  data  and  not  that  many  people. 

Mr.  Potter.  I  would  like  to  thank  you  and  agree  with  you,  but 
I  think  part  of  our  concern  is  that  we  feel  we  are  falling  behind, 
that  we  are  not  doing  as  good  a  job  as  we  have  in  the  past,  or  as 
good  a  job  as  you  would  expect  us  to  do,  particularly  in  the  data 
entry  area.  We  have,  in  the  past,  been  able  to  simultaneously  ob- 
tain and  enter  the  information  into  the  system.  We  are  now  looking 
at  a  backlog.  For  instance,  if  someone  comes  to  the  Commission 
and  asks,  what  did  my  opponent  spend  in  the  last  election?  Until 
recently,  we  could  instantly  access  the  information  from  one  sys- 
tem. We  are  now  seeing  a  delay  in  the  accessibility  of  that  informa- 
tion on  the  disclosure  side,  which  we  are  not  used  to. 

enforcement 

On  the  enforcement  side,  one  of  my  concerns  when  I  joined  the 
Commission  a  year  ago  was;  why  are  the  enforcement  cases  taking 
as  long  as  they  are?  What  I  quickly  learned  was  that  they  are  tak- 
ing as  long  as  they  are  because  we  have  so  many  of  them.  We  are 
doing  a  number  of  initiatives  this  year  to  try  to  work  through  that 
delay — ^to  prioritize  the  cases,  to  throw  out  the  ones  that  are  with- 
out merit,  to  deal  expeditiously  with  the  ones  we  actually  had  to 
Eroceed  with,  to  develop  new  internal  procedures  to  move  along — 
ut  we  then  got  hit  with  almost  200  new  cases  in  the  last  year. 

So  I  am  afi*aid  we  are  falKng  behind  the  curve  in  the  enforce- 
ment area  and,  as  I  say,  that  has  been  an  area  that  has  been  of 
concern  for  some  time,  to  people  both  inside  and  outside  the  Com- 
mission. 

Mr,  LiGHTFOOT.  I  guess  the  thought  strikes  me  that  you  are  in 
a  position  that  we  many  times  put  a  lot  of  communities  in  or  States 
in.  We  pass  mandates  here  and  say,  you  have  got  to  do  this,  but 
there  is  no  funding  there  to  comply  or  to  live  up  to  the  regulations. 
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With  that  thought  in  mind,  as  obviously  campaign  reform  is  prob- 
ably going  to  be  one  of  the  big  issues  that  gets  kicked  around  here 
this  year,  as  we  try  to  work  our  will  on  the  go£ds  that  we  want  in 
campaign  reform,  it  might  be  instructive  if  you  could  give  us  some 
input  as  to  the  mechanics  of  trying  to  Uve  up  to  those  goals  that 
we  decide  we  need. 

Maybe  you  have  some  suggestions  on  how  it  could  be  done  more 
efficiently  in  terms  of  the  types  of  reporting  that  is  done  or  how 
it  is  done  or  something  of  that  natiu*e. 

Mr.  Potter.  Well,  first,  if  I  could,  I  would  state  the  obvious,  be- 
cause I  had  the  same  train  of  thought  that  you  have  had  and  the 
difference  of  course  is  that  when  Congress  mandates  new  programs 
for  communities,  and  it  doesn't  provide  the  funding,  they  have  the 
option  of  finding  the  fimding  through  the  tax  increase,  as  painful 
as  that  is. 

The  Federal  Election  Commission  doesn't  have  that  option.  If  we 
aren't  given  the  funding  for  new  programs,  we  really  are  in  a  fix. 
We  stepped  up  our  submission  date  and  have  made  a  number  of 
legislative  recommendations  to  Congress  this  year  in  anticipation 
of  enactment  of  major  campaign  finance  reform  legislation.  We 
have  suggestions  that  we  believe  would  make  the  enforcement 
workload  lower,  would  make  it  easier  for  committees  to  comply 
with  the  law,  and  would  clarify  some  of  the  areas  that  tend  to  be 
arcane  and  that  get  committees  and  candidates  into  trouble.  So  we 
are  hopeful  that  in  the  legislative  process  Congress  will  be  able  to 
do  something  about  some  of  those  areas. 

Mr.  LiGHTFOOT.  Thank  you  very  much.  Appreciate  it.  Mr.  Chair- 
man. 

Mr.  HOYER.  Mr.  Visclosky. 

FY93  SUPPLEMENTAL 

Mr.  Visclosky.  You  mentioned  a  supplemental  request  and  also 
discussions  with  0MB.  Have  they  approved  the  supplemental  re- 
quest as  proposed  today? 

Mr.  Potter.  John. 

Mr.  SURINA.  They  are  aware  of  the  request  and  it  is  under  con- 
sideration right  now. 

Mr.  Potter.  I  would  like  to  address  the  0MB  situation,  because 
I  think  it  is  unusual.  As  the  Chairman's  letter  to  0MB  indicated, 
at  the  beginning  of  this  cycle,  with  the  new  President  and  new 
0MB,  we  are  all  trying  to  get  up  to  speed  at  once.  Here,  the  situa- 
tion is  that  we  went  through  the  normal  0MB  process  with  the  ca- 
reer staffers,  but  they  informed  us  that  they  did  not  have  specific 
policy  guidance  fi-om  the  President  in  terms  of  the  FEC,  which  is 
admittedly  a  tiny  agency  and  our  figure  is  tiny  compared  to  most. 

Since  then  we  have  been  in  contact  with  0MB  and  are  informed 
that  they  are  taking  a  look  at  our  whole  budget  picture,  which 
would  include  the  supplementsQ.  So  we  are  hopefiil  that  with  some 
policy  input,  the  final  budget  out  of  the  President  will  include  our 
fiill  figure.  We  know  they  are  taking  a  look  at  it  now,  but  for  the 
moment  we  don't  have  guidance  on  the  supplemental. 

Mr.  Visclosky.  What  would  be  the  impact  if  you  didn't  receive 
the  supplemental? 
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Mr.  Potter.  Well,  the  supplemental  is  specifically  for  1993  Motor 
Voter  costs.  The  costs  represent  increased  personnel  to  comply  with 
Congress'  mandates  in  the  Motor  Voter  legislation,  which  are  to  de- 
vise a  mail-in  form,  to  coordinate  with  all  the  secretaries  of  States 
across  the  country  and  other  individuals  involved  in  devising  the 
Motor  Voter  program  itself,  and  to  issue  regulations. 

If  we  don't  get  the  supplemental,  we  have  added  to  the  work  load 
without  resources.  We  then  have  two  choices:  either  we  are  slow  in 
responding  to  what  is  required  of  us  by  Motor  Voter,  or  we  take 
the  resources  away  from  some  other  FEC  program,  which  is  al- 
ready slow,  and  make  it  slower. 

ENFORCEMENT 

Mr.  ViSCLOSKY.  Is  there  an  average  that  an  enforcement  team 
spends  on  a  case,  and  if  I  could  ask  a  second  definition,  what  is 
a  case?  From  time  to  time  we  will  receive  a  letter  fi'om  the  FEC 
that  we  didn't  have  the  appropriate  documentation  of  someone's 
emplo3nnent,  address  or  whatever.  I  asstune  that  is  not  a  case. 

Mr.  Potter.  That  is  the  disclosure  process  we  have  been  talking 
about.  Reports  come  in  and  are  entered  into  our  system.  Once 
transactions  are  entered,  they  go  to  the  Reports  Analysis  Division 
(RAD).  They  look  at  every  report  that  is  filed,  and  in  that  format, 
they  are  essentially  there  as  helpers  for  the  filing  committees.  If 
RAD  thinks  there  is  a  problem — they  don't  imderstand  an  entry, 
somebody  didn't  include  information  that  the  report  requires — they 
would  then  send  your  committee  a  letter  and  say,  we  noticed  this, 
what  is  it?  Your  committee  would  respond  and  the  report  likely 
would  be  amended. 

The  Reports  Analysis  Division,  though,  has  thresholds.  At  a  cer- 
tain level  it  will  look  at  a  committee's  report  or  a  whole  series  of 
reports  and  say  this  group  really  has  a  problem.  They  haven't  done 
five  of  these  things.  They  have  omitted  large  sums  of  money.  It 
looks  as  though  they  have  corporate  contributions  out  here  and 
they  don't  have  any  answer.  We  have  written  them.  In  that  situa- 
tion they  will  recommend  to  the  Commission  that  we  open  a  case. 
It  then  becomes  what  is  called  a  matter  under  review. 

There  is  a  formal  recommendation  through  the  Office  of  General 
Counsel  to  the  Commission  that  we  open  the  matter,  that  we  find 
reason  to  beHeve  that  there  may  have  been  a  violation  of  the  law. 
At  that  stage,  there  is  a  formal  case  number  assigned,  a  matter 
under  review  or  MUR  number  is  assigned,  and  it  becomes  part  of 
the  enforcement  case  load.  So  only  there  do  we  count  it  as  part  of 
the  enforcement  process. 

Mr.  ViSCLOSKY.  Is  there  an  average  period  of  time  fi'om  your  sta- 
tistical work  that  a  team  spends  on  a  case?  And  I  assume  some  are 
obviously  much  more  complicated  than  others. 

Mr.  Potter.  Yes,  there  is.  We  have  four  enforcement  teams.  That 
is  essentially  an  internal  way  of  organizing  the  work  of  those  law- 
yers. Each  of  those  teams  has  six  lawyers  who  are  working  on 
cases,  many  of  them  will  work  on  up  to  20  at  a  time,  which  is  one 
of  our  problems.  Some  of  those  20  may  be  m£^or  cases. 

We  have  figures  that  will  give  you  an  average  length  of  time  per 
case.  I  would  be  glad  to  get  those  to  you.  A  case  averages  a  little 
over  a  year. 
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I  would  note,  however,  that  they  are  misleading  because  some 
cases  are  absolutely  cut  and  dry.  For  example,  there  may  be  no 
question  that  there  was  a  failure  to  refund  money  in  time.  We 
opened  the  case,  we  sent  them  a  letter. 

One  of  the  procedures  we  have  initiated  is  to  send  a  conciUation 
agreement  whereby  the  Commission  and  the  committee  agree  on 
what  happened  and  there  is  a  penalty  paid.  That  can  get  sent  out 
the  door  at  the  same  time  as  our  initial  finding. 

The  committee  may  agree  and  want  to  settle  it  immediately,  so 
there  is  a  set  of  cases  that  we  will  settle  within  months.  There  are 
other  cases  that  will  involve  significant  violations  of  the  law,  dis- 
agreement between  the  Commission  and  the  people  involved  in  the 
case,  or  perhaps — and  more  frequently  now  than  before — ^the  need 
to  take  a  real  look  at  what  is  happening,  perhaps  in  an  adversarial 
setting,  even  to  seek  depositions  and  subpoenas  and  so  forth.  Those 
investigations  tend  to  be  the  ones  that  take  a  lot  longer.  There  we 
could  be  looking  even  at  a  couple  years. 

Mr.  ViSCLOSKY.  Certainly.  Does  your  flow  of  cases  mirror  the 
election  cycle? 

Mr.  Potter.  The  flow  seems  to  be  up.  What  happens  is,  we  do 
experience  a  flow  in  cases  before  an  election.  I  should  have  ex- 
plained earUer  on,  there  are  two  ways  we  get  a  case.  One  is 
through  the  internal  review  and  the  other,  which  is  the  preponder- 
ance, is  that  we  get  complaints  filed  with  us  saying  so  and  so  did 
such  and  such  as  a  violation.  We  get  a  big  jump  in  complaints  be- 
fore the  election. 

This  pgist  October  we  had  100  complaints  filed  with  us.  They 
were  coming  in  at  two,  three,  sometimes  four  a  day.  What  happens, 
of  course,  is  that  our  stafi*  then  adds  them  to  their  existing  work 
load,  gets  to  them,  reads  them,  digests  them.  Staff  then  rec- 
ommends to  the  Commission  either  that  there  is  no  violation  here, 
or  that  we  send  out  a  conciliation  agreement  because  it  looks  sim- 
ple, or  this  looks  as  if  it  might  really  be  a  problem  in  which  case 
we  would  open  a  fuller  investigation.  That  starts  the  process. 

Because  it  takes  awhile  to  do  that,  particularly  given  the  number 
of  cases  we  have  per  attorney,  what  we  find  is  that  our  staff  is 
working  hard  year  round.  It  doesn't  make  any  difference  whether 
it  is  an  election  year  or  an  off  year.  One  of  the  problems  we  have 
is  that  when  we  hit  a  new  election,  they  are  still  dealing  with  the 
cases  firom  the  last  election. 

We  have  cases  at  the  Commission  fi*om  1990,  1988  and  some 
firom  before  tiiat,  either  because  respondents  have  been  very  dif- 
ficult to  deal  with  or  the  matters  have  been  very  complex,  they 
usually  do  not  involve  individual  candidates. 

Mr.  ViSCLOSKY.  Is  part  of  the  solution  to  hire  part-time  people, 
if  you  could,  much  in  the  manner  of  the  Internal  Revenue  Service, 
for  simpler  situations  that  you  face  and  have  those  cost  savings? 

Mr.  Potter.  Where  we  found  that  particularly  helpful  has  been 
in  the  area  of  presidential  audits  and  there  we  do  have  a  cvclical 
type  of  work  load.  You  have  presidential  elections;  you  have  the  au- 
dits. If  possible,  we  like  to  get  those  finished  in  two  years  or  so, 
and  we  nave  been  able  to  use  GAO's  staff.  GAO's  ataS  has  been 
lent  to  us  on  essentially  a  part-time  basis  for  that  bulge  in  the 
cycle. 
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One  of  the  concerns  we  have  is  that  GAO  has  told  us  that  they 
will  be  unable  to  continue  that  program  in  1996,  so  in  that  situa- 
tion, I  don't  know  what  we  are  going  to  do.  In  our  view,  one  way 
to  solve  it  would  be  to  increase  the  enforcement  in  terms  of  the 
FEC  now  so  we  can  get  through  this  great  bulge  of  cases  we  have. 
Then,  if  we  found  the  bulge  went  down,  we  could  perhaps  take  a 
look  at  decreasing  attorneys  at  some  point  in  the  future,  perhaps 
through  attrition. 

Mr.  VisCLOSKY.  Could  you  use  some  part-time  people  to  get 
through  some  of  that  bulge  now  instead  of  hiring  people? 

Mr.  Potter.  If  we  had  the  FTEs,  we  could.  Last  year  we  were 
not  only  at  our  FTEs  but  right  at  our  FTEs.  By  the  end  of  this  year 
we  will  certainly  be  right  at  our  FTEs.  We  have  offers  out  now  for 
the  attorneys  who  were  authorized  last  year.  We  expect  to  have  on 
board 

Mr.  ViSCLOSKY.  I  am  going  to  ask  for  the  record,  Mr.  Chairman, 
if  you  could  give  us  an  estimate  based  on  your  backlog  in  the  na- 
ture and  mix  of  your  cases,  that  if  you  were  given  X  number  of 
part-time  people  for  the  coming  fiscal  year,  what  you  would  project 
the  impact  would  be  on  your  backlog  or  case  log  and  if  you  could 
give  us  several  different  options  at  least  for  the  Commission,  I 
would  an  appreciate  that. 

Mr.  Potter.  Absolutely.  We  would  be  happy  to  do  that. 

[The  information  follows:] 

While  the  elections  go  in  two,  four  and  six  year  cycles,  the  enforcement  work  is 
not  as  cyclical.  There  may  be  more  complaints  filea  just  prior  to  an  election,  but 
given  the  nature  of  the  enforcement  process,  that  influx  of  complaints  does  not 
translate  into  a  "peak  season."  That  is,  not  all  complaints  can  be  viewed  equally. 
While  some  complaints  can  be  handled  quickly,  others  will  require  lengthy  inves- 
tigations, that  may  be  further  delayed  by  difficulties  in  locating  witnesses,  subpoena 
enforcement  and  changes  in  counsel.  It  is  not  possible  to  predict  ahead  of  time  what 
the  caseload  will  consist  of  Additionally,  the  specialized  nature  of  Commission  en- 
forcement work  makes  it  unlikely  that  we  could  find  sufficient  temporary  staff 
trained  in  the  Federal  Election  Campaign  Act.  Consequently,  the  time  it  would  take 
to  train  temporary  attorneys  does  not  make  short  term  temporary  help  a  viable  al- 
ternative. 

On  the  other  hand,  granting  the  Commission  a  temporary  FTE  increase  over  a 
several  fiscal  year  period  might  be  a  more  fruitful  way  to  eliminate  the  enforcement 
backlog.  That  way,  after  a  training  period,  those  additional  staff  could  be  assigned 
to  work  on  the  old  matters,  thereby  freeing  up  the  regular  staff  to  concentrate  on 
a  current,  more  manageable  workload.  As  time  passed  and  the  backlogged  workload 
lessened,  we  would  phase  down  the  FTE  ceiling  and  hopefully  absorb  the  "extra" 
staff  through  natural  attrition. 

Mr.  ViSCLOSKY.  You  imderstand  those  would  be  temporary. 

Mr.  Potter.  I  understand  that.  We  will  work  that  up. 

Mr.  McDonald.  It  certainly  has  worked  in  the  area  of  audits, 
and  I  think  it  saved  us  a  great  deal  of  time.  However,  enforcement 
backlog  and  data  entry  backlog  are  two  entirely  different  things. 

Part-time  help  in  enforcement  might  be  much  more  difficiilt.  I 
will  give  you  a  classic  example.  You  would  be  forced  with  the  situa- 
tion of  trying  to  bring  people  up  to  speed,  which  is  fairly  time  con- 
simiing.  What  happens,  in  effect,  is  that  you  start  taking  away 
from  the  other  projects  because  you  are  trying  to  get  people  up  to 
speed.  And  your  turnover  rate,  which  I  think  every  government 
agency  has,  and  certainly  ours,  is  a  problem  in  and  of  itself. 

So  I  think  we  would  welcome  any  help  we  could  get,  but  I  do 
think  there  is  a  difference  in  the  various  departments  in  relation- 
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ship  to  how  part-time  help  would  be  beneficial.  When  you  get  into 
the  enforcement  area,  which  is  very  difficult  and  very  technical 
and,  fi-ankly,  has  gotten  much  more  complex  over  time,  I  think  you 
are  looking  at  a  d^erent  set  of  circumstances. 

Mr.  ViSCLOSKY.  I  would  assume  these  estimates  you  supply  the 
Committee,  you  would  factor  that  in,  that  there  would  be  a  period 
of  training  in  terms  of  your  technical  staff. 

Mr.  Potter.  I  think  we  can  fully  answer  that.  Let  me  take  a  look 
at  it. 

Mr.  ViSCLOSKY.  Thank  you,  Mr.  Chairman. 

STAFFING 

Mr.  HOYER.  What  is  your  FTE? 

Mr.  POTTER.  Our  current  FTE  is  276. 

Mr.  HoYER.  How  many  do  you  have  on  board? 

Mr.  Potter.  We  have  273  as  of  today. 

Mr.  HOYER.  So  that  is  three  short. 

Mr.  Potter.  We  have  offers  out  for  attorneys  who  we  hope  will 
join  us,  and  we  can  bring  that  up  to  276. 

Mr.  Hoyer.  In  your  discussions  with  0MB,  have  you  had  any  in- 
dication whether  or  not  they  will  be  expecting  you  to  contribute  to 
the  100,000  to  152,000  reduction  in  force? 

Mr.  Potter.  Their  first  passback  to  us  included  a  cut  off  the  top 
of  our  FTE  and  would  have  brought  us  down  to  269.  So  below 
where  we  are  now  and  clearly  well  below  the  320  that  we  have  re- 
quested for  fiscal  year  1994. 

Mr.  HOYER.  Mr.  Darden. 

Mr.  Darden.  Thank  you,  Mr.  Chairman.  Gentlemen,  thank  you 
for  being  here  tiiis  morning.  We  have  been  talking  about  FTEs. 
That  translates  into  how  many  bodies  working  at  the  Commission? 

Mr.  Potter.  273. 

Mr.  Darden.  Exactly  273.  Now,  of  that  273,  how  many  are  ap- 
pointed or  are  there  by  virtue  of  being  appointed  by  the  President 
or  ex  officio  for  one  reason  or  another? 

Mr.  Potter.  Eight.  Of  that,  six  commissioners  and  two  ex  officio 
members  representing  the  Clerk  of  the  House  and  the  Secretary  of 
the  Senate.  Each  of  mose  individuals  have  one  executive  secretary 
and  one  legal  assistant.  The  six  commissioners  and  the  executive 
secretaries  are  on  the  Commission  payroll.  The  special  deputies 
and  the  legal  assistants  are  paid  by  the  House  and  the  Senate. 

Mr.  Darden.  So  our  special  deputies,  that  is  congressional  fi*om 
the  House,  we  pay  tiieir  salary;  is  that  correct  then? 

Mr.  Potter.  That  is  correct. 

Mr.  Darden.  As  well  as  their  legal  assistant? 

Mr.  Potter.  That  is  correct. 

Mr.  Darden.  And  their 

Mr.  Potter.  We  pay  the  secretary.  The  House  and  Senate  pay 
the  legal  assistants. 

Mr.  Darden.  You  pay  the  secretary.  All  right,  once  we  get  below 
this  level  then,  what  is  the  next  level  of  authority  at  the  Commis- 
sion? 

Mr.  Potter.  We  have  two  statutory  officers,  a  staff  director  and 
a  general  counsel,  who  are  responsible  roughly  for  the  two-halfs  of 
the  Commission. 
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Mr.  Darden.  So  the  staff  director  supervises  the  clerical  person- 
nel and  then  the  general  counsel 

Mr.  Potter.  The  staff  director  is  responsible  for  our  audit  pro- 
gram personnel,  disclosure  and  data  entry.  The  general  counsel  is 
responsible  for  enforcement,  regulations,  and  the  advisory  opinion 
section. 

Mr.  Darden.  How  many  attorneys  work  for  the  FEC  under  the 
general  counsel? 

Mr.  Potter.  We  have  46  attorneys  at  the  Commission  and  10 
paralegals. 

Mr.  Darden.  Now,  so  everyone  follows  either  in  the  support  staff 
of  the  staff  director  or  the  legal  staff  under  the  general  counsel? 

Mr.  Potter.  Right. 

ENFORCEMENT 

Mr.  Darden.  The  most  frequent  complaint  that  we  Members 
hear,  and  I  realize  the  difficulty  with  which  you  operate,  is  the 
length  of  delays  in  enforcement.  Serving  on  the  committee  on  offi- 
cial conduct  or  the  Ethics  Committee,  I  understand  as  you  do  the 
political  significance  of  that  delay  in  processing  a  complaint,  and 
regrettably  under  our  procedures,  as  well  as  yours,  sometimes  the 
most  insignificant  complaint  can  take  as  long  as  a  very,  very  seri- 
ous one.  I  realize  they  all  have  to  be  looked  at  very  carefully. 

Do  you  have  in  place  or  have  you  considered  some  type  of  expe- 
dited review  for  a  politically  sensitive  case? 

Mr.  Potter.  We  have  spent  much  of  this  year  looking  at  the 
prioritization  of  our  cases.  We  have  been  attempting,  since  we  don't 
have  the  resources,  to  expedite  our  most  important  cases.  We 
would  like,  if  possible,  to  move  staff  from  other  cases  and  put  them 
on  those  to  get  them  through. 

We  have  a  lengthy  Ust  of  criteria  for  those,  but  the  problem  we 
have,  and  I  think  you  will  immediately  appreciate  it,  is  that  if  we 
say  this  case  here  is  of  national  priority,  it  involves  transactions 
across  the  Nation,  or  it  may  affect  the  next  election  cycle,  as  well 
as  the  past  one,  it  is  an  area  of  the  law  where  the  Commission 
needs  to  clarify  those  sorts  of  criteria,  we  put  resources  on  that. 

But  one  problem  you  create  is  that  it  takes  the  resources  fi'om 
another  case.  And  even  though  the  case  may  only  affect  one  race 
or  one  district,  or  not  be  a  particularly  difficult  legal  case,  or  not 
break  new  ground,  if  you  are  the  person  who  has  been  accused  of 
a  violation  in  one  less  significant  case,  or  you  are  the  person  whose 
opponent  did  that,  then  you  are  going  to  regard  that  case  as  a  very 
significant  case. 

Mr.  Darden.  The  most  important  case  in  the  world. 

Mr.  Potter.  Absolutely.  So  it  has  been  a  very  hard  call  for  the 
Commission  to  put  these  priorities  together.  We  realize  the  hit  we 
wiU  take  is  that  while  some  of  our  cases  will  be  sped  up  and  they 
will  be,  in  our  judgment,  the  ones  that  should  be,  others  will  be 
slower. 

That  is  our  problem;  but,  yes,  we  have  been  attempting  to 
prioritize  those  cases.  Do  either  of  my  colleagues  want  to  add  to 
that? 

Mr.  McDonald.  I  think  Vice  Chairman  Potter  is  absolutely  cor- 
rect. If  you  are  the  complainant,  you  want  it  to  be  resolved  imme- 


691 

diately,  and  it  makes  no  difFerence  if  we  say  to  you  that  10  other 
cases  have  much  more  money  involved  and  are  much  more  difficult 
cases;  that  news  is  not  received  very  well  by  a  member. 

On  the  other  hand,  if  a  complaint  is  filed  against  an  opponent, 
the  question  is,  why  aren't  we  moving  faster?  If  it  is  against  a 
member,  why  are  you  nitpicking?  It  is  a  problem  that  we  are  al- 
ways going  to  have  at  the  Commission  and  it  is  not  going  to 
change, 

Mr.  Potter.  We  have  changed  our  internal  procedures  in  ways 
that  attempt  to  move  cases  quickly.  One  of  them  is  that  if  it  is  a 
simple  straightforward  case,  we  would  include,  with  the  Commis- 
sion's first  finding,  a  proposed  settlement  of  that  case  so  that  it 
goes  out  the  door,  and  if  the  committee  agrees  to  it,  we  can  settle 
it  very  quickly. 

Also,  we  try  to  move  as  quickly  as  possible  in  those  cases  where 
staff  looks  at  it  and  says  there  is  no  violation  here;  it  doesn't  even 
allege  a  violation  of  the  Act.  In  those  situations,  we  try  to  move 
them  through  the  Commission  as  quickly  as  possible.  But  by  defini- 
tion, the  ones  that  are  taking  us  awhile  are  the  ones  that  don't  fall 
into  those  categories. 

Mr.  Darden.  As  you  know,  the  most  fi*ustrating  thing  being  a 
member  of  a  commission  such  as  yours,  or  in  our  case  the  Ethics 
Committee  in  the  House  itself,  is  to  see  the  availability  of  the  pro- 
cedure used  as  an  election  device  back  home,  out  in  the  districts. 
This  is  not  a  Democrat  problem  or  a  RepubUcan  problem.  There 
seems  to  be  a  growing  tendency,  among  at  least  the  last  several  cy- 
cles, to  file  some  type  of  ethics  report,  either  with  us  or  with  you, 
and  then  the  damage  is  done  once  the  complaint  is  filed,  press  dis- 
covery has  come  about.  I  am  not  sure  what  the  solution  might  be. 

Do  you  have  authority  to — official  authority  to  impose  sanctions 
for  fidvolous  cases.  Do  you  on  occasion  do  that? 

Mr.  Potter.  You  are  hitting  on  an  area  that  we  have  spent  con- 
siderable time  discussing.  We  have  been  very  sensitive  to  your  con- 
cerns. The  answer  to  your  Isist  question  is  no,  we  have  no  authority 
at  all  to  impose  sanctions  on  fi*ivolous  cases. 

Secondly,  there  is  no  way  that  the  Commission,  under  the  stat- 
ute £is  currently  written,  can  resolve  a  case  that  is  filed  weeks, 
even  months  before  an  election.  We  will  not  be  able  to  resolve  it 
before  that  election. 

The  reason  for  that  is  the  time  periods  that  are  written  in  the 
statute  for  15  days  to  respond  to  a  complaint,  then  30  to  90  days 
to  conciUate.  If  the  committee  refiises  to  conciliate,  the  process  we 
have  to  go  through  in  terms  of  the  investigation  and  eventually 
suing  the  committee  in  court  means  that  we  do  not  have  the  statu- 
tory tools  currently  to  resolve  a  matter  filed  by  somebody  just  be- 
fore an  election — ^before  that  same  election. 

One  of  the  things  we  have  said  to  Congress  in  our  legislative  rec- 
ommendations is  that  if  this  is  something  you  would  want  us  to  do, 
it  would  require  a  change  in  the  statutory  scheme  of  the  number 
of  days  that  the  Commission  must  give  a  respondent  in  order  to  file 
response. 

Mr.  Darden.  I  assume  you  are  in  the  process  or  at  least  have 
someone  detailed  to  looking  at  recommendations  to  make  to  the  au- 
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thorizing  committee.  Is  that  Government  Ops,  the  authorizing  com- 
mittee? 

Mr.  HOYER.  Al  Swift  does  this  in  the  House  Administration. 

Mr.  Thomas.  On  January  26th,  we  sent  our  legislative  rec- 
ommendations to  the  appropriate  committees  and  to  the  President. 
Several  of  them  address  this  question  of  better  enforcement. 

Mr.  HoYER.  Prospects  for  an  authorization  bill  are  not  bright  at 
this  point  in  time. 

Mr.  Darden.  And  finally,  on  the  situation  of  sanctions  and  rem- 
edies, the  Commission,  as  I  understand  it,  only  has  authority  to 
take  punitive  measures;  is  that  right?  You  don't  have  lines  of  au- 
thority in  which  you  could  actually  affect  the  outcome  of  an  elec- 
tion? 

Mr.  Potter.  That  is  correct. 

Mr.  Darden.  So  all  your  work  is  after  the  fact. 

Mr.  Potter.  It  is  all  after  the  fact. 

APPEALS 

Mr.  Darden.  And  finally,  to  what  area  are  appeals  taken?  Is  it 
to  a  U.S.  District  Court  or 

Mr.  Potter.  The  Commission  has  the  authority  to  settle  a  case 
provided  both  parties  have  reached  a  consensus  and  the  violator 
has  agreed  to  pay  a  penalty. 

If  they  choose  not  to  agree,  then  we,  acting  as  a  prosecutor  or 
U.S.  Attorney,  file  suit  in  U.S.  District  Court,  asking  the  court  to 
review  all  the  evidence  and  determine  if  they  broke  the  law.  So  we 
don't  make  an  independent  determination  in  that  sense. 

Unilaterally,  we  can't  decide  someone  broke  the  law  and  penalize 
them.  All  we  can  do  is  argue  they  broke  the  law,  and  urge  them 
to  agree  with  us  and  to  the  penalty.  We  negotiate  those  penalties. 
The  threat  is,  if  you  don't  agree,  we  will  sue  you  in  U.S.  District 
Court  and  the  judge  may  give  you  a  bigger  penalty  than  we  would 
have.  So  there  is  that  balance  there. 

Mr.  Darden.  We  are  spending  a  lot  of  money  on  a  toothless  tiger 
here,  aren't  we? 

Mr.  Potter.  We  are  trying  to  put  more  teeth  into  it,  but  the  way 
the  system  is  designed,  we  do  not  have  unilateral  authority  to  levy 
penalties.  I  would  argue,  having  now  been  at  the  FEC  for  a  year 
and  watched  the  process,  that  in  fact  the  right  to  sue  someone  in 
U.S.  District  Court  is  in  many  instances  a  significant  deterrent,  be- 
cause, in  most  cases,  they  would  rather  agree  with  us  than  be  sued 
in  court  by  the  Federal  Election  Commission. 

Not  always,  not  if  there  is  a  legitimate  disagreement  as  to  how 
the  law  should  be  interpreted,  but  that  does  give  us  more  power 
than  it  might  appear. 

Mr.  Darden.  How  many  suits  do  you  have  pending  now? 

Mr.  Potter.  We  had  46  cases  pending  at  the  beginning  of  1992. 

enforcement 

Mr.  McDonald.  May  I  address  the  last  comment  regarding  the 
commission  being  viewed  as  a  toothless  tiger,  because  I  think  it  is 
one  that  is  batted  around  continually — about  the  status  of  the 
cases  and  what  impact  it  has  on  the  process.  Under  the  current 
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system,  we  are  always  going  to  be  behind  the  curve,  as  the  vice 
chairman  has  pointed  out. 

Clearly,  if  there  are  complaints  in  the  earlier  part  of  the  process, 
as  opposed  to  October,  it  is  not  inconceivable  that  they  would  be 
resolved.  But  I  must  tell  you  that  insiders  who  practice  before  the 
Commission  on  both  sides  of  the  aisle  certainly  know  the  process 
and  they  are  fairly  skilled  at  using  the  statute  to  their  best  advan- 
tage. I  don't  think  anyone  questions  that. 

On  the  other  hand,  what  is  equally  important  is,  it  is  like  the 
same  argument  you  hear  about  any  phase  of  government,  whether 
it  is  the  Congress  of  the  United  States  or  the  Federal  Election 
Commission.  When  it  is  illegal  to  rob  a  Quik  Trip,  it  is  illegal  to 
rob  a  Quik  Trip.  But  there  is  a  massive  amount  of  crime  that  goes 
on  in  our  society.  I  don't  think  there  is  any  doubt  about  it. 

Mr.  HOYER.  Illegal  to  rob  a  Quik  Trip.  Does  everybody  else  xin- 
derstand  that?  Maybe  you  guys  from  Georgia  understand  that. 

Mr.  McDonald.  Mr.  Chairman,  I  am  sorry  I  said  that. 

Mr.  HoYER.  With  all  due  respect,  Mr.  McDonald,  the  Chairman 
of  this  committee 

Mr.  McDonald.  My  apologies,  Mr.  Chairman. 

Mr.  HoYER.  I  know  about  a  dog  and  this  hunt  and  all  of  that. 

Mr.  McDonald.  These  are  the  kind  of  businesses  we  have  out  in 
Oklahoma  as  Mr.  Istook  can  tell  you.  I  am  sorry  I  brought  it  up, 
to  be  honest.  It  is  like  a  7-11. 

Mr.  HoYER.  All  right. 

Mr,  McDonald.  I  think  it  is  very  fundamental,  though,  to  talk 
about  this  for  a  minute,  because  the  key  is  the  parameters  of  the 
law.  It  is  like  the  Ethics  Committee.  It  is  like  anything.  You  have 
to  have  standards  in  a  process,  which  the  Congress  has  had  for  the 
last  18  years. 

There  is  no  question  that  the  Commission  is  not  as  strong  as  we 
would  like  it  to  be.  By  the  same  token,  I  wouldn't  want  to  leave 
the  impression  that  neither  the  law  nor  the  Commission  has  a  fair- 
ly substantial  impact.  Money  and  politics  in  this  process  is  an  area 
where  the  American  public  is  extremely  interested;  they  sit  up  and 
take  notice.  If  you  go  down  to  Oklahoma  City,  or  you  come  up  my 
way  to  Sand  Springs,  or  you  go  up  in  Prince  George's  County,  and 
you  are  talking  to  someone  about  a  violation  of  the  EEC,  and  you 
say  there  is  a  441a(d)  violation,  their  eyes  glaze  over.  It  is  kind  of 
like  what  is  a  Quik  Trip?  It  is  the  same  sort  of  response. 

But  if  you  talk  about  campaign  finance  and  money,  and  the  proc- 
ess, there  is  a  substantially  different  reaction,  whether  it  involves 
the  Ethics  Committee,  Congress  of  the  United  States,  Federal  Elec- 
tion Commission  or  whatever.  It's  the  nature  of  the  beast.  One  of 
the  things  the  vice  chairman  was  tr5dng  to  point  out  this  morning 
is  that  for  a  very  nominal  fee,  the  commitment  that  the  Congress 
can  make  in  the  area  of  enforcement  can  be  very  substantial,  and 
I  think  that  is  going  to  be  critical  in  the  process.  So  I  don't  think 
I  would  necessarily  concur  that  it  is  a  toothless  tiger. 

I  know  that  is  a  phrase  that  I  have  been  hearing  for  the  last  11 
years.  I  do  think  there  is  a  lot  more  Congress  could  do  to  strength- 
en the  position  of  the  Commission;  we  are  hopeful  that  will  be  the 
case.  That  is  why  we  are  here  this  morning  in  this  economic  cli- 
mate asking  you,  this  Committee,  for  assistance. 
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But  I  think  people  are  always  going  to  take  the  law  very  seri- 
ously. The  fact  that  fundraising  is  an  ongoing  activity  that  basi- 
cally never  stops,  has  a  real  impact  on  the  process,  and  I  think  the 
law  by  the  very  nature  of  the  parameters  which  is  created  has  been 
very  helpful  to  the  process. 

Mr,  Darden.  Thank  you  for  your  patience,  Mr.  Chairman. 

Mr.  HOYER.  Yes,  sir.  Mr,  Istook. 

Mr.  Istook.  I  appreciate  Mr.  McDonald  bringing  up  the  Quik 
Trips,  although  I  think  you  would  find  they  are  pretty  common 
around  the  Sand  Springs  and  Tulsa  area.  Actually  we  don't  have 
any  Quik  Trips  in  Okl^oma  City.  We  have  got  7-1  Is,  Circle  Ks, 
Save  a  Stop,  and  it  was  a  sad  day  for  western  Oklahoma  when 
Wag-a-Bag  went  out  of  business. 

Mr.  HoYER.  This  has  certainly  been  an  illuminating  hearing. 

Mr,  McDonald,  We  are  going  to  submit  a  list  of  these  to  you  so 
you  will  have  them. 

Mr.  HoYER.  We  refer  to  these  hearings,  they  are  all  on  the 
record,  because  we  get  this  kind  of  information  out  to  the  public. 

STAFFING 

Mr.  Istook,  I  understand,  but  I  know  what  you  are  talking  about 
certainly  on  that.  I  wanted  to  ask  something,  and  this  goes  back 
to  something  that  Mr.  Potter  brought  up,  I  want  to  make  sxire  I 
understood  correctly,  currently  the  FEC's  actual  employees,  FTEs 
and  your  authorized  are  the  same.  You  don't  have  any  excess  of  au- 
thorized over  actual? 

Mr,  Potter.  We,  at  the  moment,  have  three  FTE  slots  that  do 
not  have  employees  in  them.  We  have  offers  out  for  those. 

Mr.  Istook.  So  you  £ire  essentially  full  up  on  that. 

Mr.  Potter.  Yes. 

Mr.  Istook,  I  want  to  be  sure,  I  know  that  yesterday  I  wasn't 
here  for  that,  the  Chairman,  and  I  think  properly  so,  began  ques- 
tioning agencies  about  that,  especially  in  light  of  the  President's 
discussion  about  cutting  FTEs  and  it  is  a  very  crucial  point,  as  Mr, 
Hoyer  brought  up,  are  we  talking  about  real  people,  or  are  we  talk- 
ing about  just  slots  that  aren't  full? 

Mr.  Potter.  I  assure  you  that  we  are  talking  about  real  people. 
In  fact,  the  FEC's  problem,  at  the  end  of  the  fiscal  year,  has  been 
making  sure  we  aren't  talking  about  too  many  real  people. 

VOTER  registration  ACT 

Mr.  Istook.  I  hear  you  and  I  am  glad  the  Chairman  has  got  us 
on  that  area  and  I  am  sure  we  will  cover  that  with  the  other  agen- 
cies. 

I  wanted  to  ask,  you  mentioned  in  your  testimony  the  first  year 
request  regarding  the  Motor  Voter  Act.  Do  you  foresee  additional 
personnel  and  funding  being  necessary  for  the  second  year,  the 
third  year  and  so  forth?  Can  you  give  us  a  projection? 

Mr.  Potter.  The  primary  costs  for  the  Commission  are  the  start- 
up costs.  We  are  required,  by  legislative  mandate  to  write  regula- 
tions. We  do  so  in  consultation  with  the  States.  We  need,  initially, 
to  devise  the  mail-in  voter  registration  form,  which  would  be  a  na- 
tionwide form.  This  it  is  not  something  that  would  need  to  be  done 
on  a  recurring  basis.  And,  finally,  the  initial  start-up  costs  would 
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include  at  least  one,  perhaps  more,  opportunities  to  actually  meet 
and  consult  with  the  States  who  are  going  to  be  affected  by  all  this. 

But  once  that  is  under  way,  the  Commission  does  not  have  a  con- 
tinuing role.  It  has  no  enforcement  role,  for  instance,  in  the  legisla- 
tion at  all. 

Mr.  ISTOOK.  No  requirement  to  be  writing  rules  or  regulations  or 
any  such  activity? 

Mr.  Potter.  It  says  that  we  will  write  the  regulations  initially, 
but  it  doesn't  appear  to  indicate  that  we  would  have  a  continuing 
role  in,  for  instance,  revising  those  or  offering  an  opinion  on  them. 
The  enforcement  mechanism,  as  I  understand  it,  is  lodged  with  the 
Department  of  Justice,  to  the  extent  there  is  any. 

Mr.  ISTOOK.  So  you  are  presupposing  that  any  regulations  will  be 
a  first-year  activity  and  minimal  time  devoted  to  that. 

Mr.  Potter.  I  think  it  would  probably  extend  over  current  fiscal 
year  1993,  which  is  why  we  have  asked  for  a  supplemental,  and 
into  1994,  but  we  are  not  anticipating  continuing  costs  beyond  that. 

Mr.  ISTOOK.  The  clearinghouse  that  you  operate  for  assisting  the 
States  currently,  can  you  tell  me  a  little  more  about  that  function, 
especially  if  you  foresee  that  some  of  the  requirements  of  Motor 
Voter  might  require  them  to  be  involved  with  working  through  that 
clearinghouse?  Because  I  know  the  State  procedures  certainly  vary 
tremendously.  Oklahoma's  do  certainly  from  what  is  in  that  bill. 

Mr.  Potter.  The  clearinghouse  is  our  link  with  the  States.  It  is 
that  function  of  the  Commission  that  looks  not  just  to  Federal  law, 
but  also  State  law.  It  has  been  involved  in  the  past  in  coming  up 
with  nationwide  standards  on  voting  technology,  and  it  would  be 
the  office  of  the  agency  that  would  be  responsible  largely  for  all  the 
communications  with  the  States  on  Motor  Voter. 

Mr.  ISTOOK.  So  some  of  the  expense  of  Motor  Voter  might  not 
necessarily  be  through  a  new  employee,  but  it  would  be  consuming 
some  of  the  time  of  the  clearinghouse  personnel? 

Mr.  Potter.  Yes,  it  would.  We  estimate  that  we  would  need  a 
.5,  or  a  half  new  FTE,  to  do  Motor  Voter.  Some  of  the  additional 
costs  are  in  printing  or  in  holding  meetings  to  consult  with  the 
State  officials. 

Mr.  ISTOOK.  Although  this  law  is  not  on  the  books,  has  your 
agency  done  any  contact  with  the  States  as  far  as  how  the  Motor 
Voter  requirements  might  mesh  with  their  existing  computer  sys- 
tems? 

We  have  just  gone  through  a  tremendous  expense  in  Oklahoma 
in  new  computer  equipment,  both  hardware  and  software  in  all  77 
counties  and  so  forth,  and  there  is  certainly  concern  that  there 
might  be  some  stand  to  come  down  that  would  be  inconsistent  with 
what  we  have  just  spent  so  much  money  on. 

Have  you  had  any  discussions  like  that  with  the  States  at  this 
point? 

Mr.  Potter.  We  have  not  had  discussions  as  to  whether  Motor 
Voter  would  be  consistent  with  State  technology,  or  appropriate, 
because  we  haven't  felt  that  was  our  role.  We  have  had  discussions 
with  States  to  indicate  that  we  will  stand  ready  to  coordinate  their 
response  to  Motor  Voter  and  that  we  will  be,  again,  assuming  the 
legislation  passes,  sponsoring  conferences  at  which  they  will  work 
with  us  on  the  regulations  and  so  forth. 


696 

Mr.  ISTOOK.  But  you  still  think  that  this  is — ^you  know,  I  am  just 
trj^ng  to  flesh  out  some  of  these  things  and  see  what  the  state  of 
the  thinking  is.  If  this  figure  that  you  sire  projecting  now  might  es- 
calate, do  you  feel  firm  in  the  figure  that  you  have  mentioned  as 
far  as  the  first  year  expense  and  will  it  remain  fairly  constant? 

Mr.  Potter.  We  do  on  the  basis  that  we  would  assume  by  the 
time  the  bill  is  passed,  we  are  almost  halfway  through  this  fiscal 
year,  so  we  can  pretty  well  outline  what  our  expenses  would  be  for 
1993.  We  can  identity  most  of  our  anticipated  expenses.  We  have 
not  attempted  to  identify  what  the  States'  anticipated  expenses 
would  be  on  that. 

EQUIPMENT 

Mr.  ISTOOK.  You  mentioned  on  the  chart  up  here  on  the  trams- 
actions  and  so  forth  that  you  are  basically  entering  the  entries  that 
you  receive  fi"om  each  report  and  so  forth.  Now,  what  hardware 
and  software  do  you  all  use  in  that  process?  Are  you  working  on 
PCs  linked  together?  Do  you  have  some  other  computer  system? 
What  are  you  using? 

Mr.  Potter.  Mr.  Chairman,  you  are  our  expert.  Would  you  like 
to  opine  on  that  at  all? 

Mr.  Thomas.  I  don't  have  anyone  to  turn  to.  I  c£in  give  you  some 
general  information.  We  currently  have  a  contract  with  Digital 
Equipment  Corporation;  we  don't  have  a  system  of  stand-alone  per- 
sonal computers.  We  have  a  centralized  computer  system,  so-called 
terminals  where  you  can  pull  up  a  limited  amount  of  information 
and  do  limited  things,  but  our  contract  is  soon  to  expire. 

This  year,  we  are  working  on  a  new  contract,  and  are  hoping  to 
move  more  towards  a  system  of  stand-alone  personal  computers 
with  increased  capabilities  to  meet  our  needs. 

Mr.  ISTOOK.  What  I  was  wondering  about,  since  certainly  for  ev- 
eryone that  has  been  involved  in  a  Federal  campaign  and  has  ex- 
plained the  bookkeeping  requirements,  and  who  has  tried  to  figure 
out  what  you  do  manually  and  what  you  do  through  automation 
will  know,  I  was  wondering  if  you  have  considered  or  have  in  the 
works,  (if  you  were  using  software  that  was  compatible  with  the 
PC),  basically  making  software  available  to  candidates  where  not 
only  could  they  use  that  to  perform  some  of  the  same  double-check- 
ing that  you  are  doing,  because  I  am  sure  that  these  little  incon- 
sistencies that  I  am  sure  we  have  all  seen  in  one  form  or  another 
in  a  little  letter  back  fi*om  you,  that  it  is  kicked  out  by  your  com- 
puter, if  candidates  and  committees  were  using  the  same  software, 
they  might  kick  those  inconsistencies  back  themselves  and  correct 
them  before  they  get  to  you  and  also  be  able  to  file  the  data  elec- 
tronically with  or  without  a  paper  submission,  which  saves  you  a 
lot  of  data  entry  time,  it  saves  you  the  time  of  writing  back  to  cor- 
rect some  of  these  things,  that  if  we  were  using  the  same  software 
might  have  been  caught  at  our  level. 

What  is  the  status  of  something  like  that  and  what  is  the  poten- 
tial savings? 

Mr.  Thomas.  We  are  looking  toward  that  approach  right  now. 
One  of  our  legislative  recommendations  this  year  was  that  Con- 
gress think  about  the  legislative  changes  that  would  be  necessary 
to  facilitate  electronic  filing  by  committees.  There  would  have  to  be 
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some  statutory  changes,  because,  for  example,  right  now  the  com- 
mittee's report  has  to  be  signed  by  the  treasurer  and  you  can't  send 
something  with  an  original  signature. 

But  recently  our  technical  staff  met  with  technical  stafif  of  the 
appropriate  committees  on  the  Hill  regEo-ding  these  issues — what 
kind  of  technology  exists,  what  kind  of  work  would  the  Commission 
have  to  do  to  develop  software,  and  so  on. 

So  those  kinds  of  communications  are  already  under  way  and  we 
are  looking  forward  to  that.  There  is  the  problem,  of  course,  that 
many  committees  still  don't  use  computers.  I  say  many.  I  have  a 
hard  time  quantifying  exactly  how  many.  I  don't  know  that  we 
have  done  a  survey.  I  have  even  heard  stories  of  some  committees 
that  do  their  information  gathering  with  a  computer  but  then  they 
fill  out  their  reports;  they  throw  it  on  by  hand  to  jumble  it  a  little 
bit.  I  hope  that  is  very  minimal. 

Mr.  ISTOOK.  I  wish  it  were  more  minimal.  I  know  of  one  that 
went  through  that. 

Mr.  Potter.  If  I  could  jump  in  here,  one  of  the  things  that  we 
have  asked  Congress  to  do  is  to  give  us  the  authority  to  require 
committees  that  maintain  their  data  on  computer  and  have  com- 
puter programs  that  are  compatible  with  ours  to  file  it  electroni- 
cally to  avoid  this  issue.  We  do  think  that  in  situations  where  a 
committee  already  has  it  on  a  computer,  it  would  be  a  big  help  to 
the  Commission  to  file  it  in  that  way.  We  are  sensitive  to  the  mom 
and  pop  committees  that  don't  have  that  technology,  although  we 
have  looked  at  the  possibility  of  trying  to  find  ways  to  provide 
other  means  to  them. 

ITEMIZED  TRANSACTIONS 

Mr.  ISTOOK.  How  much  are  you  pa5dng  for  entering  these  million 
transactions?  What  is  that  costing  the  Commission? 

Mr.  Potter.  Let  me  ask  our  staff  director. 

Mr.  SURINA.  The  itemized  transactions  that  we  put  in,  the  $200 
and  above  contributions  are  contracted  out  at  12.5  cents  per  trans- 
action. So  if  we  are  talking  about  1  million  transactions,  we  are 
talking  $112,000  strictly  for  the  data  entry.  Some  of  the  trans- 
actions we  enter  ourselves  in-house  because  the  consuming  public 
likes  to  know  immediately  the  bottom  lines  on  each  committee,  but 
a  lot  of  the  detail  we  do  farm  out  on  contract. 

Mr.  Potter.  If  I  cotild  point  out,  there  are  two  aspects  to  that 
chart.  The  one  is,  there  is  somebody  sitting  there  typing,  but  the 
other  is,  when  those  figures  go  up,  it  means  there  are  more  reports 
and  there  are  more  lines  for  our  analysts  to  look  at.  There  are 
more  possibilities  for  problems,  so  it  isn't  just  that  we  have  a  prob- 
lem physically  typing  it  in.  We  have  the  problem  of  analyzing  aU 
those  transactions. 

Mr.  ISTOOK.  Is  most  of  the  analysis  generated  by  your  computer 
program  that  looks  for  certain  things  and  does  the  comparisons, 
which  is  then  basically  kicked  out  by  the  computer? 

Mr.  Potter.  Yes,  but  you  still  have  a  staffer  going  over  that  re- 
port to  make  sure  it  is  signed,  or  whatever,  and  then  looking  at  ev- 
erything that  is  kicked  out. 

Mr.  ISTOOK.  So  if  you  are  looking  for  a  potential  savings,  conceiv- 
ably, and  like  you  say,  it  would  involve  legislative  authority,  you 
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might  have  a  system  that  says  if  you  agree  to  file  electronically  and 
you  can  have  a  paper  copy  accompany  it  with  a  certification,  but 
if  you  will  agree  to  file  electronically,  we  will  provide  you  a  copy 
of  the  software  and  it  saves  you  money  and  it  doesn't  take  any 
more  time. 

In  fact,  it  helps  with  the  organization  on  the  other  end,  and  ev- 
erybody else,  except  the  company  that  has  got  the  contract  for  data 
entry. 

Mr.  Potter.  I  think  that  is  certainly  something  we  have  talked 
about  and  we  should  continue  to  look  at. 

DIRECT  ACCESS 

Mr.  ISTOOK.  And  the  last  thing  I  wanted  to  ask  in  connection 
with  that,  did  I  understand  correctly,  is  there  currently  direct  pub- 
lic access  into  some  portions  of  your^  computerized  records? 

Mr.  Potter.  Yes.  We  have  a  direct  access  program  to  filings  that 
are  on  the  computer. 

Mr.  ISTOOK.  That  is  by  modem. 

Mr.  Potter.  That  is  correct.  There  is  access  through  the  Sec- 
retarys  of  State  offices  throughout  the  country,  as  well  as  through 
the  Digital  system. 

Mr.  Istook.  So  a  private  individual  that  is  interested  could  caU 
up  with  a  password  or  whatever. 

Mr.  Potter.  Yes,  and  they  can  subscribe  to  that  system. 

Mr.  Thomas.  Congressman,  just  to  give  you  an  idea,  we  have 
some  500  persons  that  are  subscribing  to  our  direct  access  pro- 
gram. 

Mr.  Istook.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

disclosure 

Mr.  HOYER.  Thank  you. 

As  you  point  out,  Mr.  Potter,  in  your  statement,  and  as  Mr. 
McDonald  has  pointed  out  as  well,  the  public  is  very  concerned 
about  money  and  politics.  I  would  tend  to  agree  with  Mr.  McDon- 
ald. 

Unrelated  to  your  enforcement  powers,  there  is  a  present  en- 
forcement power  in  terms  of  disclosure — the  reports  filed  with  you 
and  the  availability  of  that  information  to  the  public.  We  ought  not 
to  diminish  the  disclosure  aspect. 

I  happen  to  be  one  who  believes  that  the  disclosure  aspect  itself 
is  the  most  significant  reform  before  FEC.  Before  we  had  the  dis- 
closures, the  big  vice  was  that  we  had  a  lot  of  secret  money  being 
doled  out  in  large  sums  and  that  is  what  we  tried  to  get  at  in  1974. 
We  tend  to  lose  sight  of  some  of  why  we  did  some  of  these  reforms. 
They  aren't  perfect,  but  when  we  all  find  a  perfect  reform  we  will 
have  died  and  gone  to  heaven. 

Mr.  Potter.  Mr.  Chairman,  those  are  tied  together  too,  because 
what  the  enforcement  side  does  is  make  certain  committees  dis- 
close what  they  are  required  to.  If  we  pass  a  law  and  they  don't 
follow  it,  don't  comply  in  a  timely  manner,  then  it  doesn't  work. 

Mr.  HOYER.  The  point  is,  I  think  95  percent  of  the  candidates  in 
either  party  try  to  comply  and  the  fact  that  they  know  you  are 
going  to  check  it  makes  them  more  careful.  My  point  is,  yes,  people 
are  going  to  rob  the  Quik  Trip,  but  that  doesn't  mean  that  the 
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overwhelming  majority  aren't  going  to  try  to  not  do  that  because 
they  will  get  caught  at  some  point  in  time. 

CONCLUSION 

Thank  you  very  much.  We  will  be  looking  forward  to  seeing  what 
the  administration  requests  for  FEC. 
We  want  you  to  have  the  resources  to  do  your  job  properly. 

CLARIFICATION  FOR  THE  RECORD 

I  really  do  believe  that  if  we  are  going  to  cut  personnel,  we  are 
not  just  going  to  cut  from  numbers.  I  want  to  specifically  make  it 
clear,  that  the  National  Archives  was  not  the  problem  and  I  wasn't 
picking  on  Archives.  The  Washington  Post  story  makes  it  look  a  lit- 
tle bit  like  I  was  picking  on  Archives  and  its  planned  reduction  in 
personnel.  The  fact  is  that  Archives  has  had  funding  constraints, 
sort  of  like  FEC,  and  it  can't  get  the  number  of  personnel  needed 
to  do  the  job.  What  Archives  is  saying  is  it  is  going  to  take  a  double 
hit — it  has  been  constrained  by  mnding  shortfalls,  which  it  needs 
for  personnel  but  haven't  had  available  for  personnel,  and  will  be 
cut  twice,  with  the  announced  4  percent  reduction. 

That  is  Archives'  argument  and  it  is  a  fair  argument. 

[Additional  questions  submitted  for  the  record  by  the  Committee 
and  the  answers  thereto  follow:] 


700 


PRESIDENTIAL  ELECTION  CAMPAIGN  FUND 

1.  Last  year  we  had  some  discussion  of  the  viability  of  the 
Presidential  Election  Campaign  Fund.   This  same  issue  continues  to 
be  a  significant  concern  in  1993.   What  is  the  current  financial 
status  of  the  Campaign  Fund  and  what  are  you  doing  to  alleviate 
the  shortfall? 

Total  deposits  from  the  checkoff  for  calendar  1992  were 
$29,592,735. 

Total  payments  from  the  fund  during  1992  were  $153,191,151. 

The  balance  in  the  fund  on  December  31,  1992  was  $4,061,061, 

The  estimated  shortfall  in  1-996  given  current  patterns  is 
$80  -  $100  million. 

With  respect  to  alleviating  the  shortfall  the  Commission 
has  undertaken  an  educational  program  regarding  taxpayer  par- 
ticipation in  the  tax  checkoff  and  has  mentioned  its  concern 
over  the  status  of  the  Fund  in  the  last  four  annual  A-123 
statements  to  the  President  and  the  Congress  (required  by  the 
Federal  Managers'  Financial  Integrity  Act  or  FMFIA).   We  have 
also  sent  numerous  letters  to  the  President  and  the  Congress, 
and  issued  several  press  releases,  expressing  our  concern 
over  the  status  of  the  Fund  with  regard  to  the  1996  election. 
The  Commission  believes  that  we  have  exhausted  our  oversight 
responsibilities  and  it  is  up  to  Congress  to  decide  whether 
or  not  it  wishes  to  preserve  the  current  Presidential  public 
funding  system;  if  so,  a  legislative  remedy  is  mandatory. 

2.  Have  you  submitted  legislation  to  adjust  the  financing  of  the 
Fund  and,  if  so,  which  Committee  is  responsible  for  enacting  this 
legislation? 

The  Commission  first  recommended  legislative  changes  to 
address  the  potential  shortfall,  and  to  prevent  future  insol- 
vency of  the  Presidential  Election  Campaign  Fund,  in  its 
March  1990  legislative  recommendations  to  Congress.   We  have 
made  similar  legislative  recommendations  each  year  there- 
after.  Our  recommendations  noted  that  the  projected  insol- 
vency resulted  from  the  present  system  of  using  a  non-indexed 
$1  tax  checkoff  mechanism  to  fund  inflation-indexed  payments. 
If  Congress  wishes  to  retain  the  current  tax  checkoff  system, 
a  legislative  remedy  is  needed  to  correct  the  imbalance  be- 
tween disbursements  and  income  into  the  Fund.   Attachment  A 
contains  the  Commission's  1993  legislative  recommendations 
pertaining  to  the  Presidential  Election  Campaign  Fund. 
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The  committees  responsible  for  oversight  of  the  Presi- 
dential Election  Campaign  Fund  are  the  Senate  Rules  Committee 
and  the  Subcommittee  on  Elections  of  the  House  Administration 
Committee.   Both  of  these  committees  held  hearings  in  1991  at 
which  the  Commission  testified  regarding  the  status  of  the 
Presidential  Election  Campaign  Fund. 

Two  bills  were  introduced  during  the  102nd  Congress  that 
contain  one  or  more  of  the  Commission's  legislative  recommen- 
dations pertaining  to  the  Presidential  Election  Campaign  Fund. 
See,  for  example,  H.R.  2533  and  H.R.  3644,  both  introduced  by 
Congressman  Al  Swift. 

3.    If  the  fund  cannot  become  financially  viable  in  1994,  what 
will  be  the  impact  on  the  1996  Presidential  election? 

Given  current  statutory  priorities  for  payments  and  as- 
suming no  change  in  checkoff  participation,  the  approximate 
fund  balance  as  of  January  ±,    1996,  will  be  about  $66.5 
million. 

The  Commission  will  certify  payments  to  the  nominating 
conventions  in  the  amount  of  $25  million,  the  bulk  of  which 
will  be  paid  in  1995,  the  year  before  the  election. 

Inflation  adjustment  payments  for  the  nominating  conven- 
tions will  total  about  $1  million.   (These  payments  are  made 
in  the  election  year.) 

This  will  leave  about  $65.5  million  available  for  general 
election  grants,  whose  full  value  should  be  about  $127 
million. 

As  a  result,  each  major  party  nominee  would  receive  about 
51%  of  their  full  entitlement  for  the  general  election  cam- 
paign, and  there  would  be  no  funds  available  for  the  primary 
matching  program. 

EDUCATING  THE  PUBLIC  ABOUT  FINANCING  CAMPAIGNS 

1.  Last  year  you  testified  that  you  would  be  spending  $110,000  in 
fiscal  year  1993  to  educate  the  public  on  the  Presidential  Campaign 
Fund.   Do  you  have  data  on  the  effectiveness  of  this  campaign? 

In  1991,  the  Federal  Election  Commission  first  planned 
and  executed  a  Multimedia  Education  Program  on  the  $1  Tax 
Checkoff.   The  purpose  of  the  program  was  to  educate  the 
public  as  to  the  purpose  of  the  Presidential  public  funding 
program;  explain  how  the  money  is  collected  and  spent  on  the 
program;  and  how  the  public  funds  are  allocated  and  spent. 
The  1991  educational  program  cost  $75,000,  lasted  three  months 
and  reached  an  estimated  audience  of  92,365,321.   It  focused 
entirely  on  broadcast  media. 
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The  1992  campaign  (spanning  both  FY  1992  and  FY  1993) 
was  more  ambitious,  longer  in  duration  and  expanded  to  in- 
clude print  medium  and  additional  outreach  efforts,  such  as  a 
special  toll-free  number  for  those  who  wanted  to  request  more 
information.   The  program  was  carried  out  in  three  parts: 
Part  One  consisted  of  the  launch  of  the  program  and  distribu- 
tion of  the  PSAs  and  news  items  at  the  beginning  of  the  tax 
preparation/tax  filing  season  in  January.   The  theme  of  the 
PSAs,  "Make  an  Informed  Choice,"  was  emphasized  throughout 
the  year.  Part  Two  consisted  of  continued  distribution  of 
broadcast  and  print  materials  and  outreach  during  the  Presi- 
dential primaries.   Part  Three  took  place  after  the  comple- 
tion of  the  election  cycle  (during  the  beginning  of  FY  1993). 
The  1992  program  covered  12  months  and  reached  an  estimated 
audience  of  203,067,249. 

Evaluating  the  effectiveness  of  the  program  is  difficult. 
It  was  acknowledged  from  the  beginning  that  an  educational 
program  of  1  or  2  years  is  unlikely  to  change  public  behavior 
and  that  the  creation  of  an  informed  populace  might  not  alter 
existing  patterns  of  participation  in  the  checkoff.   Prior  to 
the  start  of  the  program,  participation  in  the  tax  checkoff 
had  gradually  decreased  from  a  high  of  over  28  percent  for 
1980  returns  to  less  than  18  percent  for  1991  returns.   An  IRS 
Taxpayer  Usage  Study  for  the  first  eight  months  of  1991  (based 
on  a  sample  of  returns)  indicates  that  the  percentage  of  tax 
returns  with  the  box  checked  "yes"  (designating  $1  to  the 
checkoff  fund)  had  decreased  from  23.76  in  1990  to  20.94  for 
the  same  period  in  1991.   The  study  also  shows  that  the  per- 
centage of  individuals  checking  "no"  had  increased  from  60.37 
to  62.73;  the  percentage  of  tax  filers  who  checked  neither  box 
had  gone  from  15.53  to  16.32.   The  Commission  does  not  be- 
lieve, however,  that  it  can  attribute  these  changes  to  the 
educational  program,  since  many  other  factors  may  have  had  an 
influence  on  the  public's  decision  to  participate,  including, 
e.g.,  the  economy  and  the  public's  attitude  toward  politics  in 
general.   In  addition,  many  observers  say  that  you  cannot 
change  behavior  by  doing  a  national  campaign  only  twice.   It 
takes  repetition  over  several  years.   Therefore,  it  is 
difficult  to  evaluate  the  impact  of  the  educational  effort. 

The  Commission  is  attempting  a  different  type  of  public 
education  program  for  the  remainder  of  FY  1993.   Rather  than 
simply  convey  a  media  message  about  the  existence  of  the  Fund 
in  connection  with  tax  return  preparation,  we  are  educating 
policy-members  about  the  shortfall  for  1996  and  preparing  a 
thorough  report  on  the  history  of  the  Commission's  administra- 
tion of  presidential  public  financing.   It  is  our  hope  that 
our  efforts  will  help  Congress  analyze  whether  public  finan- 
cing of  presidential  campaigns  has  been  effective  and  whether 
the  legislative  changes  the  Commission  has  proposed  would  make 
the  system  better.   The  Commission  has  planned  to  expend  a 
total  of  $50,000  in  FY  1993  for  its  educational  program. 
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2.  What  data  do  you  have  from  IRS  on  the  number  of  taxpayers  who 
on  their  tax  returns  check  "yes"  to  finance  the  Presidential  Cam- 
paign Fund  and  has  this  number  increased  or  decreased  since  1990? 

The  IRS  has  annually  provided  us  with  the  percent  of 
returns  with  the  "yes"  designation.   (Since  this  figure  does 
not  distinguish  single  filers  from  joint  returns,  it  does  not 
provide  exactly  the  answer  you  have  requested.   From  the  in- 
formation available,  we  cannot  tell  you  the  percent  of  tax- 
payers who  checked  "yes";  but  rather  the  percent  of  returns 
checked  "yes".)   The  IRS  has  provided  us  with  such  percentage 
figures  for  each  tax  year  back  to  1976,  and  we  have  attached 
a  chart  with  yearly  information  on  the  Fund  for  your 
reference  (Attachment  B). 

Regarding  the  most  recent  information  available,  the  IRS 
has  provided  us  with  the  following  data:   of  the  115.4  mil- 
lion individual  tax  returns  filed  during  1992  (i.e.  1991  tax 
returns),  20.4  million,  or  17.7%,  contained  a  "yes"  designa- 
tion.  Further,  it  is  our  understanding  that  IRS  has  not,  in 
the  past,  kept  track  of  the  number  of  "no"  designations  or 
those  left  blank. 

You  will  see  from  the  attached  chart  (Attachment  B)  that 
the  highest  percentage  recorded  was  for  the  1980  tax  returns  - 
28.7%.   The  1991  (tax  year)  percentage  of  17.7%  is  a  decrease 
from  the  1990  (tax  year)  percentage  of  19.5%. 

3.  What  are  your  plans  and  requested  funding  in  1994  for  your 
education  program? 

The  Commission  has  requested  $110,000  for  the  education 
program  in  FY  1994,  which  is  to  be  used  depending  upon  what 
Congressional  action  is  taken  regarding  the  Presidential 
Election  Fund.   If  no  legislative  action  is  taken  to  shore  up 
the  Fund,  analytical  studies  will  be  undertaken  to  provide 
Congress  with  more  information  about  possible  causes  for 
declining  participation  in  the  Fund.   If  the  checkoff  is 
somehow  modified,  the  FEC  will  undertake  a  modest  program  to 
provide  more  information  about  the  Fund  and  the  changes  to 
informational  sources  (media)  and  the  public. 

PRESIDENTIAL  PRIMARY  STATE  EXPENDITURE  LIMITS 

1.    Last  year  we  discussed  the  idea  of  revising  the  formula  used 
for  determining  presidential  primary  state  expenditures  and  you 
indicated  that  the  FEC  has  recommended  eliminating  state-by-state 
limitations.   What  is  the  concern  with  state-by-state  limitations 
and  to  whom  have  you  recommended  changes? 

As  recently  as  January  of  this  year  the  Commission  in- 
cluded a  recommendation  to  eliminate  state-by-state  expendi- 
ture limitations  in  its  legislative  recommendations  sent  to 
Congress  and  the  President.   Based  on  its  experience  in  five 
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Presidential  elections  the  Cominission  believes  that  state-by- 
state  spending  limitations  can  be  eliminated  with  no  negative 
impact  on  the  process.  In  those  campaigns  where  state  spend- 
ing limits  have  been  an  issue  the  problems  have  surfaced  in 
the  early  primaries,  particularly  Iowa  and  New  Hampshire 
where  the  limits  have  proven  to  be  unreasonably  low. 

Obviously,  if  the  limitations  were  removed,  spending  may 
increase  in  these  early  primaries;  however,  the  Commission 
believes  that  the  overall  national  spending  limit  will  serve 
as  a  constraint  on  state  spending,  and  candidates  would  have 
broader  discretion  on  where  to  spend  their  campaigns'  funds 
if  the  state  limits  were  eliminated. 

Committees  also  frequently  have  attempted  to  circumvent 
the  state  expenditure  limitations  through  the  use  of  the 
statutory  and  regulatory  exemptions  and  creative  accounting 
techniques.   These  procedures  have  resulted  in  burdensome 
accounting  for  the  campaigns  and  an  equally  difficult  audit 
and  enforcement  task  for  the  Commission.   We  have  estimated 
in  the  past  that  approximately  50%  of  our  auditor's 
resources,  for  campaigns  that  raise  state-by-state  limit 
concerns,  go  toward  analyzing  just  this  issue. 

The  Commission,  in  1992,  revised  the  state  allocation 
regulations  in  an  effort  to  simplify  the  process  of  allo- 
cating expenses  to  the  state  limits.   Under  the  new  rules, 
only  expenses  which  fall  within  one  of  five  specific  cate- 
gories require  allocation  to  a  state  limit.  Expenses  falling 
outside  of  those  categories  and  not  falling  under  an  exemp- 
tion are  allocable  to  the  national  spending  limit.   Nonethe- 
less, a  great  deal  of  accounting  and  legal  work  is  required 
even  within  this  system.   Elimination  of  state-by-state 
limits  altogether  is  the  best  course. 

2.    Would  a  change  to  an  overall  spending  limit  ease  your  work- 
load in  terms  of  monitoring  and  auditing  compliance? 

Elimination  of  state-by-state  spending  limits  with  a 
retention  of  the  overall  expenditure  limit  would  have  an 
impact  on  the  Commission's  workload.   It  is  anticipated  that 
the  revisions  to  the  state  allocation  regulations  noted  above 
will  significantly  reduce  the  Commission's  enforcement  burden 
regarding  the  state  limits.   In  the  1992  election  cycle  it 
appears  few  committees  will  have  problems  staying  within 
those  limits.   However,  as  long  as  the  state  spending  limits 
are  in  effect,  the  Commission  will  be  required  to  devote 
resources  to  monitoring  compliance  with  them.   History  has 
shown  that  except  in  a  small  number  of  instances,  enforcing 
the  national  expenditure  limit  has  proven  less  burdensome 
than  state-by-state  limits  since  relatively  few  candidates 
have  the  resources  to  come  close  to  national  limits. 
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In  a  further  effort  to  reduce  workload  the  Commission 
included  in  its  legislative  recommendations  a  proposal  that 
the  separate  fundraising  exemption  be  combined  with  the  over- 
all expenditure  limit.   The  proposal  would  combine  the  over- 
all limit  of  $10  million,  plus  a  cost  of  living  adjustment 
(COLA),  and  the  fundraising  limit  of  $2  million  (plus  COLA) 
into  one  $12  million  (plus  COLA)  expenditure  limit.   (Spend- 
ing limits  are  increased  by  the  COLA,  which  the  Department  of 
Labor  calculates  annually. )   The  effect  would  be  to  reduce 
the  committees'  accounting  and  reporting  requirements.  This 
change  would  have  little  impact  on  how  campaigns  spend  their 
money.   Larger  campaigns  that  approach  the  overall  limitation 
always  allocate  significant  amounts  to  the  fundraising  exemp- 
tion while  smaller  campaigns,  in  many  cases,  do  not  even 
bother  to  take  advantage  of  the  fundraising  exemption. 

3.    What  does  Congress  need  to  do  to  revise  the  law,  and  which 
committee  would  be  responsible  for  developing  this  legislation? 

The  sections  of  the  current  law  which  deal  with  state- 
by-state  limitations  and  the  overall  limitation  are  26  U.S.C. 
441a(b) ( 1 ) (A) ;  441a(g);  and  4 31 ( 9 ) ( B ) ( vi ) .   Attachment  A  to 
these  responses  are  the  various  legislative  recommendations 
the  Commission  presented  to  Congress  on  January  26,  1993, 
which  deal  with  the  Presidential  Election  Campaign  Fund, 
including  the  elimination  of  the  state-by-state  expenditure 
limitations.   The  committees  traditionally  responsible  for 
developing  this  legislation  are  the  House  Administration 
Subcommittee  on  Elections  and  the  Senate  Rules  Committee. 

ENFORCEMENT  OF  CONTRIBUTION  LIMITATIONS 

1.    In  your  statement  you  indicate  an  increase  in  organized  at- 
tempts to  subvert  disclosure  and  limitation  laws.   What  are  your 
concerns  in  this  area  and  do  you  have  any  data  which  shows  this 
increase? 

Over  the  last  several  years,  we  have  seen  a  rise  in  the 
number  of  cases  involving  complex  schemes  for  reimbursing  con- 
tributions (i.e.  contributions  made  in  the  name  of  another)  in 
violation  of  2  U.S.C.  §  441f,  often  using  corporate  funds  in 
violation  of  2  U.S.C.  §  441b.   Because  of  the  surreptitious 
nature  of  these  schemes,  investigations  of  these  matters  are 
more  difficult  and  require  more  staff  resources.   In  addition, 
these  cases  tend  to  involve  more  individuals  or  groups  than 
more  straightforward  matters.   Much  of  the  direct  evidence  of 
what  occurred  must  be  gathered  through  deposition  testimony  of 
participants  in  the  scheme.   Because  of  the  possibility  of 
criminal  liability,  individuals  subpoenaed  to  testify  do  not 
always  comply,  or  may  assert  their  privilege  against  self- 
incrimination.   Even  when  they  do  comply  the  depositions  are 
time  consuming,  often  requiring  staff  to  be  out  of  the  office 
for  days  at  a  time.   Furthermore,  the  documentary  information 
needed  to  complete  the  investigation  often  is  not  available  to 
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the  Commission  absent  formal  discovpry  via  subpoena.   Because 
the  stakes  can  be  very  high  to  those  involved,  many  organiza- 
tions resist  the  subpoenas  resulting  in  the  need  to  pursue 
time  consuming  subpoena  enforcement  actions  at  the  district 
court  level.   Once  the  documents  are  made  available,  addition- 
al staff  time  is  needed  to  piece  the  information  together  to 
determine  what  actually  occurred.   Again,  because  the  parties 
involved  may  be  attempting  to  hide  the  real  nature  of  their 
actions,  this  review  can  be  very  time/resource  consuming.   All 
of  these  factors  increase  the  number  of  staff  hours  needed  to 
complete  the  appropriate  investigations  in  these  matters  and 
limit  the  number  of  cases  each  staff  person  can  handle. 

Our  present  caseload  includes  35  contribution  reimburse- 
ment cases  involving  over  600  respondents.   We  also  have 
cases  involving  alleged  schemes  to  embezzle  committee  funds, 
allegations  of  corporate  facilitation  (corporate  orchestra- 
tion of  fundraising  for  candidates)  and  allegations  of  exces- 
sive contributions  to  federal  candidates  through  the  use  of 
non-federal  accounts  of  political  committees.   While  not  as 
numerous  as  the  contribution  reimbursement  schemes,  these 
types  of  cases  also  are  very  resource  intensive. 

2.    How  do  you  review  cases  to  identify  those  who  "skirt"  the 
limitation?   Do  you  look  for  unusual  patterns  or  target  a  specific 
group? 

The  Commission  does  not  review  cases  to  identify  who 
"skirts"  the  limitation;  it  reviews  the  reporting  entity. 

Under  our  internal  review  process,  all  political  commit- 
tee reports  are  subject  to  review  by  our  Reports  Analysis 
Division  (RAD).   Under  our  review  procedures,  different  types 
of  committees  may  have  different  schedules  for  their  reviews. 
There  are  certain  types  of  discrepancies  and  patterns  that  the 
RAD  analyst  looks  for  in  the  review.   If  those  reach  the  level 
of  our  internal  thresholds,  the  committee  involved  may  be 
referred  to  the  Enforcement  Division  of  the  General  Counsel's 
Office . 

With  regard  to  externally  generated  matters  that  come  to 
the  Commission  from  the  public,  we  also  review  these  matters 
in  order  to  prioritize  our  workload. 

BACKLOG  OF  CASES  UNDER  REVIEW 

1.    In  your  statement  you  discuss  the  increasing  complexity  of 
enforcement  cases  and  the  impact  this  has  on  workload  and  staffing. 
On  average,  what  is  the  amount  of  time  an  enforcement  team  spends 
on  a  case? 

The  average  amount  of  time  it  took  to  close  an  enforce- 
ment case  in  1992  was  ten  and  a  half  months.   However,  that 
figure  does  not  tell  the  whole  story  because  the  cases  in- 
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cluded  in  the  calculation  run  the  gamut  from  non-filer 
matters,  that  may  be  completed  in  a  few  months,  to  complex, 
multi-respondent  schemes,  that  have  taken  several  years  to 
complete . 

2.  Have  you  considered  hiring  temporary  employees  to  assist  you 
during  peak  seasons  the  way  the  IRS  hires  extra  staff  during  tax 
season?   If  not,  is  this  something  we  should  consider? 

While  the  elections  go  in  two,  four  and  six  year  cycles, 
the  enforcement  work  is  not  as  cyclical.   There  may  be  more 
complaints  filed  just  prior  to  an  election,  but  given  the 
nature  of  the  enforcement  process,  that  influx  of  complaints 
does  not  translate  into  a  "peak  season."   That  is,  not  all 
complaints  can  be  viewed  equally.   While  some  complaints  can 
be  handled  quickly,  others  will  require  lengthy  investiga- 
tions, that  may  be  further  delayed  by  difficulties  in  locat- 
ing witnesses,  subpoena  enforcement  and  changes  in  counsel. 
It  is  not  possible  to  predict  ahead  of  time  what  the  caseload 
will  consist  of.   Additionally,  the  specialized  nature  of 
Commission  enforcement  work  makes  it  unlikely  that  we  could 
find  sufficient  temporary  staff  trained  in  the  Federal  Elec- 
tion Campaign  Act.   Consequently,  the  time  it  would  take  to 
train  temporary  attorneys  does  not  make  short  term  temporary 
help  a  viable  alternative. 

On  the  other  hand,  granting  the  Commission  a  temporary 
FTE  increase  over  a  several  fiscal  year  period  might  be  a 
more  fruitful  way  to  eliminate  the  enforcement  backlog.   That 
way,  after  a  training  period,  those  additional  staff  could  be 
assigned  to  work  on  the  older  matters,  thereby  freeing  up  the 
regular  staff  to  concentrate  on  a  current,  more  manageable 
workload.   As  time  passed  and  if  the  backlog  workload  less- 
ened, we  would  phase  down  the  FTE  ceiling  and  hopefully 
absorb  the  "extra"  staff  through  natural  attrition. 

3.  Who  is  at  fault  with  the  delays?   Are  candidates  and  the 
political  committees  not  filing  reports  in  a  timely  manner? 

Delays  in  the  enforcement  process  are  due  to  three  major 
factors.   Some  of  the  delay  is  caused  by  the  procedural  safe- 
guards in  the  statute.   For  example,  the  statute  provides  the 
respondent  15  days  to  respond  to  the  complaint,  5  days  to 
respond  to  the  General  Counsel's  Brief  and  30-90  days  to 
negotiate  a  conciliation  agreement.   Respondents  often  add  to 
these  time  frames  by  seeking  extensions  of  time  in  which  to 
respond  to  the  mentioned  items,  as  well  as  to  Commission 
discovery  requests.   Finally,  as  further  illustrated  below, 
the  number  and  complexity  of  enforcement  cases  often  strain 
our  staff  resources,  so  that  cases  may  wait  for  staff 
attention  at  the  Commission. 
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While  some  of  our  cases  involved  failures  to  file  reports 
in  a  timely  manner,  these  generally  are  not  the  more  time  con- 
suming matters.   The  more  time  consuming  investigations  relate 
to  cases  involving  numerous  respondents,  concerted  hidden 
schemes,  or  both.   At  present  there  are  over  60  cases  in 
Enforcement  that  involve  10  or  more  respondents  and  some  of 
these  involve  as  many  as  70,  80  and  even  140  respondents. 
Dealing  with  notifications,  responses,  discovery  and  concilia- 
tion with  that  many  parties  is  very  time  consuming.   The  same 
can  be  said  for  investigations  into  concerted  schemes.   Pre- 
sently the  Commission's  caseload  includes  35  matters  involving 
complicated  contribution  reimbursement  schemes.   The  surrepti- 
tious nature  of  such  schemes  complicates  investigations  into 
these  matters.   Most  of  these  matters  do  not  involve  activity 
by  regulated  entities  so  their  records  are  not  readily  avail- 
able to  the  Commission.   All  discovery  must  be  formal,  and 
often  the  Commission  is  required  to  seek  enforcement  of  its 
subpoenas  in  district  court.   Furthermore,  piecing  together 
information  to  unravel  the  hidden  activities  of  those  involved 
is  very  time  consuming.   Because  of  the  time  needed  to  pursue 
these  matters,  staff  sometimes  must  put  aside  work  in  less 
complicated  matters  while  they  are  conducting  the  necessary 
investigation  into  more  complicated  issues.   This  also 
contributes  to  the  backlog. 

INCREASED  PRODUCTIVITY 

1.    I  am  very  interested  in  helping  agencies  increase  their  pro- 
ductivity.  So  I  was  interested  in  your  statement  indicating  that 
the  Office  of  General  Counsel  has  been  able  to  meet  increasing 
workload  with  fewer  dollars.   Does  this  interest  in  productivity 
spread  to  other  offices  in  FEC? 

The  Commission  has  only  been  able  to  survive  the  signi- 
ficant increase  in  its  workloads  across  the  board  through 
productivity  increases.   Most  disclosure  and  informational 
programs  at  the  Commission  have  not  received  additional  staff 
since  the  1988  elections,  and  in  fact  in  1992  many  have  oper- 
ated with  slightly  less  staff  resources  than  in  1988.   Given 
the  rise  in  workloads  for  most  Commission  programs,  this  has 
only  been  possible  through  productivity  increases.   For  exam- 
ple, more  requests  for  data  and  information  were  responded  to 
in  Public  Records,  Information,  the  Press  Office,  and  by  RAD 
staff  in  the  1992  elections  with  static  staffing  levels. 

Most  significantly,  much  more  data  was  coded  and  entered 
into  our  computerized  disclosure  data  base,  and  more  effi- 
ciently than  ever  before.   This  occurred  despite  the  complex 
and  difficult  new  "soft  money"  reports  allocating  non-federal 
activity  by  party  committees.   However,  despite  the  productiv- 
ity increases,  the  sheer  volume  of  activity  is  overwhelming 
the  data  operations.   The  FEC  is  back  to  1984  election  cycle 


709 


-10- 


backlog  levels  of  documents  processed.   This,  despite  pro- 
cessing more  itemized  contributions  in  the  first  two  years  of 
the  four  year  1992  Presidential  election  cycle  than  in  all 
four  years  of  any  previous  Presidential  election  cycle. 

In  other  words,  the  data  staff  processed  far  more  trans- 
actions than  ever  before,  and  more  efficiently,  yet  is  still 
over  10,000  documents  backlogged.   This  is  a  deterioration 
from  the  timeliness  of  the  1988  and  1990  cycles,  and  is  due 
solely  to  a  massive  increase  in  workload,  yet  having 
essentially  the  same  staff  resources  as  in  1988. 

It  is  also  noteworthy  that  the  immediate  offices  of  the 
Commissioners  have  also  had  to  absorb  a  proportionate  increase 
in  their  respective  workloads  without  staff  augmentation. 

Clearly,  our  Budget  Justification  and  formal  statement 
document  that  we  have  experienced  productivity  improvements  in 
most  major  program  operations.   Nevertheless,  these  improve- 
ments are  offset  by  dramatic  increases  in  workloads  and  money 
involved  in  federal  campaigns. 

What  level  of  productivity  has  FEC  experienced  since  1990? 

As  noted  above,  most  FEC  operations  have  experienced 
productivity  increases,  along  with  dramatic  workload  in- 
creases.  Data  systems  most  dramatically  reflects  what  has 
happened:   almost  50%  more  transactions  (itemized  contribu- 
tions) have  been  entered  into  our  computerized  disclosure 
database  than  in  1990,  yet  the  unprocessed  documents  backlog 
is  worse,  and  the  percent  of  completed  documents  is  down  from 
previous  cycles. 

This  degradation  in  the  timeliness  of  document  processing 
comes  in  spite  of  the  large  increase  in  the  number  of  transac- 
tions entered,  and  a  significant  increase  in  productivity  for 
coding  documents  for  data  entry.   Because  most  of  the  itemized 
data  entry  (Pass  III)  is  performed  by  contractor,  the  coding 
is  the  key  staff  input.   This  was  all  depicted  very  graphical- 
ly in  our  Budget  Justification,  and  the  charts  from  that  docu- 
ment are  also  replicated  here.   In  essence,  the  workload 
increase  has  overridden  the  productivity  increases. 

Below  are  comparisons  between  1992  and  the  1988  and  1990 
cycles  for  staff  resources,  outputs  and  program  efficiency  for 
several  programs.   Once  again,  workload  increases  have  over- 
come the  Commission's  ability  to  keep  up  with  productivity 
increases.   (All  data  is  by  Fiscal  Year,  except  data  entry  and 
coding,  which  is  by  four-calendar  year  election  cycles.) 


710 


-11- 


PUBLIC  DISCLOSURE 


Line  Public  Records  Staff 
Workloads : 

Responses  to  requests,  etc, 

INFORMATION 


1988 


11.5 


1988 


Line  Information  Specialists      11.1 
Workloads : 

Responses  to  requests,  etc. 

REPORTS  ANALYSIS  (RAD) 

1988 
Line  Reports  Analysts  29.7 

Workloads: 

Requests  for  Assistance: 

Form  I's  (Statements)  Reviewed: 

Form  3's  (Reports)  Reviewed: 

RFAI's  Issued: 

DATA  SYSTEMS 


FTE 
1990 

9.1 


1988 
1990 
1992 


FTE 
1990 

9.8 


1988 
1990 
1992 


FTE 
1990 

27.4 


1988 
1990 
1992 

1988 
1990 
1992 

1988 
1990 
1992 

1988 
1990 
1992 


1992 


10.8 


39,082 
42,228 
46,200 


1992 


10.2 


71,129 

66,219 

108,855 


1992 


28.2 


6,785 
7,420 
8,488 

8,093 

7,397 

13,090 

33,608 
30,680 
32,467 

6,051 
5,146 
7,485 


Pass  I  represents  summary  data  from  summary  page  of 
reports  for  basic  index  of  reports  filed;  Pass  III  represents 
itemized  data  for  contributions  from  individuals  and  commit- 
tees.  Most  Pass  III  data  entry  is  performed  by  an  outside 
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contractor,  while  coding  is  performed  by  Data  Systems  staff. 
Data  Systems  is  also  responsible  for  maintaining  the  FEC  owned 
ADP  equipment,  and  monitoring  the  contract  with  DEC  corpora- 
tion for  leased  ADP  equipment.   This  phase  of  operations  has 
also  seen  an  expansion  of  work  with  static  staffing  levels. 


1988 


FTE 
1990 


1992 


Line  Data  Processing  Staff 


23.9 


18.4 


19.9 


Workloads:   By  election  cycle  (As  of  December  of  Election 
Year);  86  cycle  deleted  due  to  delays  caused  by  GRH  sequester, 
when  data  was  not  entered,  but  was  recaptured  during  88  cycle. 


Percent  of  Documents  Entered: 
(Pass  III  itemized  entry  done) 


Documents  Unprocessed  (Backlog) 


Transactions  Entered: 


Transactions  per  Coding  FTE: 

(88  inflated  due  to  recapture  of 

86  cycle  due  to  GRH  cuts  in  86  FY) 


Documents  filed  with  FEC: 


Documents  entered  into  Database: 


1984 

79.92% 

1998 

93.75% 

1990 

96.94% 

1992 

84.64% 

1984 

10,851 

1988 

3,785 

1990 

1,794 

1992 

10,061 

1984 

365,796 

1988 

620,263 

1990 

720,443 

1992 

1,076,315 

1984 

43,829 

1988 

84,115 

1990 

77,021 

1992 

108,228 

1984 

54,041 

1988 

60,588 

1990 

:      58,600 

1992 

:      65,495 

1984 

:      43,190 

1988 

:      56,803 

1990 

:      56,806 

1992 

:      55,453 

The  following  charts  clarify  the  above  information. 
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3.    Do  you  believe  that  there  is  a  point  at  which  productivity  is 
"maxed  out"  and  the  mission  of  the  agency  begins  to  suffer?   Do  you 
think  that  the  FEC  has  reached  this  point? 

Yes,  as  we  state  in  all  of  our  Budget  documents,  the 
Commission  has  reached  the  point  where  the  amount  of  dollar 
activity  in  federal  campaigns  and  the  resulting  workloads  this 
generates  has  overwhelmed  the  Commission's  operations.   The 
FEC  was  able  to  cope  with  workload  increases  until  the  1992 
election  cycle  through  productivity  increases.   However,  1992 
saw  such  dramatic  increases  in  most  disclosure  and  informa- 
tional activity  that  it  overrode  any  increased  productivity. 

People  calling  the  800  lines  encountered  busy  signals, 
requests  for  documents  and/or  information  in  Press  or  Public 
Records  took  longer  to  fill,  and  data  was  delayed  in  entry 
into  the  disclosure  database.   For  enforcement,  despite  in- 
creasingly more  complex  cases  arising,  the  amount  of  staff 
effort  to  close  an  average  case  has  generally  declined  over 
the  past  ten  years.   However,  the  time  lapse  in  months  re- 
quired to  close  an  average  case  has  increased  recently,  after 
some  gains  in  this  area  previously.   This  reflects  the  growth 
in  caseload  combined  with  limited  staff  resources,  which 
creates  delays  in  closing  cases  even  with  productivity  gains. 

Therefore,  the  FEC  requires  an  increase  in  staff  to  cope 
with  our  workloads,  even  with  productivity  increases.   Further 
use  of  even  higher  enforcement  thresholds  threatens  to  create 
a  climate  of  lack  of  concern  for  the  requirements  of  the  FECA; 
the  price  of  non-compliance  becomes  acceptable  with  little 
risk  that  effective  compliance  actions  will  be  initiated. 
Past  history  of  efforts  to  regulate  campaign  finance  shows 
that  effective  disclosure  is  lost  if  effective  compliance  is 
not  obtained. 

CLEARINGHOUSE  REIMBURSEMENT  FOR  SERVICES 

1.  The  FEC  Clearinghouse  provides  free  information  to  election 
officials.  Has  the  FEC  evaluated  the  impact  of  charging  clients 
for  at  least  a  portion  of  the  cost  for  providing  this  information? 

The  Commission  has  not  formally  evaluated  the  impact  of 
charging  clients  for  selected  information  on  election  admin- 
istration.  Clearinghouse  publications  resulting  from  con- 
tract research  are  sold  by  the  Government  Printing  Office 
(GPO)  for  a  limited  period  of  time.   When  GPO  no  longer 
carries  the  publication,  remaining  GPO  stock  is  transferred 
to  the  FEC  and  is  available  to  requesters  free  of  charge. 
Information  based  on  in-house  research  is  always  free  of 
charge . 

The  Commission  would  be  reluctant  to  charge  State  and 
local  election  officials  for  information.   The  Clearinghouse 
relies  on  the  cooperation  of  these  officials  in  order  to  com- 
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pile  accurate  data  on  the  laws  and  procedures  involved  in 
administering  elections.   Requiring  them  to  pay  would  signi- 
ficantly impact  the  effectiveness  of  the  Clearinghouse. 

Even  if  the  practice  were  implemented  of  charging  other 
groups  (i.e.;  press,  advocacy  groups,  teachers,  general 
public)  for  information  provided  by  the  Clearinghouse,  the 
FEC  would  not  receive  the  resulting  monies.   At  the  present 
time,  other  FEC  offices  sell  copies  of  reports,  microfilm, 
and  computer  tapes  to  the  public  at  the  Commission's  cost. 
However,  instead  of  the  funds  being  used  to  reimburse  the 
Commission  for  its  expenses  in  producing  the  materials,  they 
are  credited  to  the  U.S.  Treasury.   The  effect  on  the  Com- 
mission of  selling  materials  is  thus  the  same  as  if  the 
materials  had  been  given  away.   The  Commission  has  repeatedly 
recommended  legislation  that  would  address  this  situation. 

2.    In  general,  what  kind  of  information  is  developed  by  the 
Clearinghouse  and  is  this  information  requested  or  is  it  simply 
sent  out  to  people? 

The  Clearinghouse  conducts  research  on  all  aspects  of 
election  administration.   This  includes  laws,  procedures, 
technology,  and  issues  and  options  involved  in  implementing 
functions  such  as:   planning  and  managing  elections;  ballot 
access;  voter  registration;  campaign  regulation;  voter  infor- 
mation and  education;  balloting;  vote  tabulation;  and  certi- 
fication of  results.   The  Clearinghouse  compiles  this  infor- 
mation by  means  of  contract  research  and  studies  conducted  by 
the  five  person  Clearinghouse  staff. 

Formal  research  projects  are  initiated  based  on  the 
recommendations  of  a  twenty  member  Advisory  Panel  consisting 
of  State  and  local  election  officials  and  the  Clearinghouse's 
assessment  of  the  information  needed.   In  addition.  Clearing- 
house staff  is  frequently  called  upon  to  perform  ad-hoc 
research  on  a  specific  problem  or  topic  area. 

The  Clearinghouse  provides  the  vast  majority  of  its  in- 
formation in  response  to  requests  received  on  a  daily  basis. 
However,  some  information  is  sent  without  waiting  for  a  re- 
quest.  One  complimentary  copy  of  each  Clearinghouse  publica- 
tion is  provided  to  governmental  officials  most  likely  to  use 
the  information.   These  officials  include  members  of  the  House 
Committee  on  House  Administration,  members  of  the  Senate  Com- 
mittee on  Rules  and  Administration,  Congressional  Research 
Service  staff.  State  Chief  Election  Officials,  and  the  State 
Legislative  Research  Bureaus.   In  addition,  periodicals  of 
general  interest  produced  by  the  Clearinghouse  (e.g.;  The  FEC 
Journal  of  Election  Administration,  the  Essays  in  Elections 
series,  and  the  Innovations  in  Elections  series)  are  mailed 
bulk-rate  to  a  list  of  approximately  8,000  persons  including 
State  and  local  election  officials,  federal  officials  involved 
in  elections,  academics,  and  other  interested  persons. 
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3.    What  is  the  current  operating  cost  and  the  1994  budget  request 
for  the  Clearinghouse? 

The  Fiscal  Year  1993  operating  costs  for  the  Clearing- 
house are  $505,552.   The  FY  1994  amended  budget  request  for 
this  division,  which  includes  funds  for  carrying  out  the  re- 
sponsibilities of  the  "motor  voter"  legislation,  is  $747,000. 

IMPACT  OF  "MOTOR  VOTER"  LEGISLATION 

1.  In  January  you  indicated  that  you  had  not  yet  completed  a 
detailed  estimate  of  the  administrative  costs  associated  with  H.R. 

2,  the  so-called  "moter  voter"  bill.   Do  you  have  more  complete 
data  at  this  time,  and  if  so,  what  is  your  estimate  of  increased 
costs  in  Fiscal  Year  1993? 

The  Commission  (through  its  Clearinghouse  on  Election 
Administration)  has  prepared  an  estimate  of  the  costs  to  carry 
out  our  responsibili tes  under  the  Act.   As  a  concurrent  sub- 
mission agency,  we  have  transmitted  this  data  to  0MB.  The 
supplemental  request  for  FY  1993  is  $112,000  and  .5  FTE. 

2.    You  have  indicated  that  0MB  has  not  granted  your  request  for  a 
1993  Supplemental  appropriation.   what  will  be  your  action  should 
funds  not  be  forthcoming? 

Given  the  high  priority  of  the  "Motor  Voter"  bill  and  the 
expected  short  time  frame  for  Congressional  approval,  the  Com- 
mission submitted  its  supplemental  request  in  advance  of  pas- 
sage.  Hence,  we  do  not  expect  0MB  action  until  final 
enactment . 

Should  such  monies  not  ultimately  be  forthcoming,  the 
Commission  would  have  one  of  two  options:  to  divert  funds  from 
other  campaign  finance  functions;  or  to  provide  minimal  assis- 
tance to  States  in  their  implementation  (the  Clearinghouse  has 
already  re-programmed  $30,000  of  its  research  budget  to  begin 
the  coordination  phase).   Without  additional  funds,  we  would 
face  delay  in  our  statutory  efforts  to  design  the  mail 
registration  form  and  draft  the  accompanying  regulations. 

Given  the  severe  staffing  constraints  on  the  FEC  and  the 
workloads  we  are  currently  facing,  it  would  be  very  difficult 
for  the  Commission  to  reallocate  additional  funds  to  the 
Clearinghouse  from  other  operations. 

IMPACT  OF  RISING  PERSONNEL  COSTS 

1.    In  your  fiscal  year  1994  request,  you  touch  on  a  very  serious 
issue  for  smaller  agencies  with  little  room  for  reprogramraing : 
increasing  costs  of  health  insurance  and  retirement  programs. 
What  has  been  the  impact  of  these  two  items  on  your  budget  over 
the  last  10  years? 
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These  cost  items  are  indeed  a  major  factor  for  agencies 
such  as  the  Commission,  especially  because  over  70%  of  our 
costs  go  to  salaries  and  benefits.   This  is  particularly  a 
problem  for  us  when  we  are  directed  to  absorb  such  costs 
without  any  additional  funds  to  offset  increases  mandated 
government-wide . 

With  regard  to  health  insurance  costs,  the  Commission's 
employer  share  on  a  pay  period  basis  (two  week  period,  approx- 
imately 26.1  pay  periods  per  average  fiscal  year)  was  about 
$7,800  in  the  last  quarter  of  calendar  1987.   In  January,  1988 
this  increased  almost  32%  to  over  $10,100  per  pay  period.   By 
January,  1990  it  had  increased  to  $15,500  for  a  total  cumula- 
tive increase  of  almost  100%  in  three  years.   As  of  the  last 
pay  period,  the  FEC  cost  of  the  employee  health  insurance  was 
$16,700  per  pay  period. 

Even  factoring  in  the  fact  that  total  FEC  staff  has  in- 
creased somewhat  since  FY'  1987,  the  health  insurance  costs 
have  still  increased  by  about  114%  in  the  six  years  since  FY 
1987.   This  is  a  significant  cost  to  the  FEC.   In  fact,  ab- 
sorbing pay  and  benefits  costs  partially  prevented  the  FEC 
from  meeting  authorized  FTE  ceilings  prior  to  FY  1992.   We  do 
note  that  the  present  Chairman  of  this  Subcommittee  in  recent 
years  has  attempted  to  ensure  that  0MB  budgets  provided  for 
full  funding  of  FTE  costs  for  agencies.   This  assisted  the  FEC 
in  meeting  its  FTE  ceiling  in  FY  1992,  when  we  desperately 
required  all  available  staff  resources. 

The  cost  of  FERS  and  the  TSP  program  (matching  portion) 
has  also  impacted  on  the  Commission.   A  Civil  Service  Retire- 
ment ( CSRS )  employee  costs  the  FEC  roughly  8.5%  (of  salary)  in 
retirement  costs,  employer  share.   On  the  other  hand,  a  FERS 
employee  costs  the  FEC  at  least  22%  at  a  minimum,  and  more 
depending  on  the  amount  the  employee  contributes  to  their  TSP 
account  that  is  matched  by  the  FEC.   In  essence,  the  CSRS  was 
only  partially  funded  by  employee  and  direct  agency  contribu- 
tions, with  the  difference  made  up  by  0PM  appropriations. 
FERS  is  fully  funded  by  the  employee  and  direct  agency  contri- 
butions.  Therefore,  FERS  has  essentially  transferred 
retirement  costs  from  the  0PM  to  the  agencies. 

As  more  new  employees  come  into  government,  it  obviously 
costs  the  FEC  and  other  agencies  more  as  CSRS  employees  are 
replaced  by  FERS  employees.   Thus,  despite  an  initial  adjust- 
ment in  budgets  by  0MB  when  FERS  was  first  initiated,  the 
long-term  on-going  costs  have  risen  for  the  FEC  and  all 
agencies.   The  impact  of  years  of  having  to  absorb  pay  and 
benefit  increases  is  that  budgets  are  squeezed  even  more  by 
increasing  participation  in  FERS  and  TSP. 
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2.    Are  you  experiencing  an  increasing  number  of  employees 
choosing  to  maximize  their  FERS  (sic)  [TSP]  contributions  and  has 
this,  in  turn,  caused  increased  expenditures  on  your  part? 

Since  employee  contributions  to  the  defined  benefit  por- 
tion of  the  Federal  Employees  Retirement  Plan  (FERS)  are 
fixed,  we  presume  your  interest  is  in  the  Thrift  Savings  Plan 
(TSP)  portion  of  the  plan.   Since  employees  covered  under  FERS 
are  the  only  ones  eligible  to  receive  the  agency  matching  con- 
tributions, we  will  provide  you  with  the  figures  for  that  re- 
tirement system  only.   From  calendar  year  1988  through  calen- 
dar year  1992,  56%  or  36  employees  have  elected  to  maximize 
their  contributions  into  their  Thrift  Savings  Plan  accounts 
therefore  making  them  eligible  to  receive  the  full  5%  agency 
matching  contribution.   In  addition,  7%  or  5  employees  have 
elected  to  reduce  their  contributions. 

In  terms  of  actual  dollars  spent  on  the  Agency  Matching 
of  TSP  Contributions,  the  following  figures  apply  from 
calendar  years  1989  through  1992. 

CY  AMOUNT  %  OF  INCREASE 

1989  $56,141.11 

1990  $70,803.54  26.12% 

1991  $100,770.76  42.33% 

1992  $133,331.40  32.32% 

The  amount  of  the  increases  can  be  credited  to  the  fact 
that  the  majority  of  all  newly  hired  employees  are  covered 
under  FERS,  making  them  eligible  to  receive  matching  agency 
contributions  to  their  TSP  Contributions.   In  addition,  annual 
pay  adjustments,  promotions,  and  within  grade  increases  have 
also  had  an  impact  on  the  amount  the  agency  is  spending  on 
TSP,  since  every  salary  increase  affects  the  agency's  matching 
contribution.   For  example,  the  agency  share  of  TSP  matching 
increased  after  the  recent  January  1993  COLA  by  11.33%,  much 
higher  than  the  straight  3.7%  increase  in  the  rate  of  pay. 
Therefore,  more  employees  increased  their  participation  in  the 
matching  portion  of  TSP.   Similar  increases  in  previous  FY's 
indicate  that,  with  each  COLA,  more  employees  increase  their 
participation  in  TSP. 
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(Additional  questions  submitted  for  the  record  by  Congressman  Istook  and 
the  answers  thereto  follow:) 

EQUIPMENT 

1.    Please  provide  a  summary  of  your  computer  filing  system; 
provide  an  inventory  of  what  you  have  and  what  your  future  plans 
are  for  expansion. 

A.  SUMMARY  OF  COMPUTER  FILING  SYSTEM: 

Mandated  by  the  Congress  under  the  Federal  Election 
Campaign  Act  of  1971  as  amended  (Title  2  of  the  United  States 
Code),  the  Federal  Election  Commission  is  charged  with  facil- 
itating disclosure  of  federal  campaign  finance  activity  and 
insuring  compliance  with  reporting  and  financial  limitations 
contained  within  the  Act. 

A  major  function  of  the  Commission  is  disclosure  of  the 
financial  activity  undertaken  by  candidates,  political  commit- 
tees, and  others  in  federal  elections.   Committees  and  indi- 
viduals involved  in  federal  campaign  finance  must  file  reports 
of  their  activity  with  the  Commission  on  a  periodic  basis. 
Since  the  1983-84  election  cycle  the  FEC,  on  a  biannual  basis, 
has  dealt  with  over  8,000  filers  reporting  a  total  financial 
activity  in  excess  of  $1  billion.   The  official  record  of  the 
Federal  Election  Commission  is  the  set  of  microfilm  files 
containing  all  documents  filed  with  the  Commission.   Selected 
information  from  these  documents  is  entered  into  the  Disclo- 
sure Data  Base  which  supports  a  variety  of  on-line  and  batch 
generated  reports  and  indices  for  internal  and  external  use. 
Data  is  available  for  all  organizations  filing  reports  in  each 
election  cycle  beginning  in  1977-78.   The  public  has  access  to 
this  information  through  the  Public  Records  Office  and  the 
Press  Office  which  make  available  computer  generated  indices 
and  reports  as  well  as  microfilm  copies  of  original  documents. 
Data  and  indices  are  also  available  to  remote  users  via  a 
vendor  supplied  telecommunications  network. 

Data  generated  from  financial  reports,  along  with  the 
reports  themselves,  also  are  used  to  monitor  compliance  with 
contribution  limitations  and  other  requirements  of  the  Fed- 
eral Election  Campaign  Act.   Documents  are  reviewed  to  insure 
internal  consistency  and  completeness  of  reporting  and  also 
to  insure  that  limitations  on  contributions  from  individuals 
and  committees  are  complied  with. 

The  Data  Systems  Development  Division  (DSDD),  has  de- 
signed a  data  processing  system  which  facilitates  the  achieve- 
ment of  the  Commission  objectives  and  provides  computer-based 
information  systems  support  to  the  agency's  administrative  and 
general  operating  systems.   The  development  of  these  systems 
has  been  the  product  of  a  three-phase  approach. 
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1.  DSDD  provides  the  computer  resources  needed  to  process 
the  large  volume  of  data  received  by  the  FEC.   These  resources 
are  currently  provided  by  a  commercial  vendor  through  the  use 
of  a  central  processing  unit  which  manipulates  the  data  in  an 
on-line  and  batch  processing  environment;  tape  and  disk  units 
for  storage;  video  display  units  (VDT)  to  enter  and  access 
data;  printing  devices  (line  printers)  to  produce  indices  and 
listings;  and  communications  facilities  which  link  the 
equipment  located  at  the  federal  unit. 

2.  DSDD  develops  the  computer  software  systems  required  to 
process  the  data.   Over  3,000  software  programs  have  been 
developed  by  the  FEC  staff.   These  programs  are  written  in  a 
variety  of  computer  languages  to  perform  the  editing, 
updating,  summarization  and  reporting  of  information. 
Organizational  information  systems  include: 

a.  Disclosure;  candidate/committee  data  base. 

The  FEC  maintains  a  computer-based  indexing  and  in- 
formation retrieval  system  for  the  processing  and  review 
of  reports  and  statements  filed  by  federal  candidates  and 
political  committees.   Financial  data  and  other  informa- 
tion entered  from  campaign  reports  are  formatted  and 
cross-referenced  for  immediate  on-line  inquiry  and  the 
monthly  processing  of  up  to  200  regularly  scheduled 
indices  and  400  batch  requests.   In  addition,  special 
programs  generate  reports  of  financial  activity  which 
present  selected  receipt  and  disbursement  information  for 
political  committees  and  candidates  and  give  cross- 
tabulations  for  the  display  of  the  relationships  among 
certain  types  of  financial  activity.   The  Commission  has 
established  procedures  in  place  which  are  followed  when  a 
candidate  does  not  file  the  required  disclosure  reports 
and  other  information  in  a  timely  fashion.   We  are  able 
to  automatically  trigger  the  issuance  of  Western  Union 
mailgrams  to  candidates  and  committees  who  have  failed  to 
file  their  pre-election  reports. 

b.  Legal  support  services 

Several  systems  have  been  developed  to  support  our 
legal  department.   We  have  two  text  retrieval  systems 
(Court  Abstracts  and  Advisory  Opinions),  an  index  of 
closed  matters  under  review  (MURs)  and  a  set  of  ASCII 
file  production  programs,  the  products  of  which  are 
transferred  from  the  contracted  computer  to  the  FEC 
owned  VAX  computers  for  ALL-IN-ONE  usage.   The  MUR 
system  is  one  of  the  major  responsibilities  of  the 
Office  of  General  Counsel,  supporting  an  on-line  multi- 
user capability  for  both  inquiry  and  retrieval.   Updates 
including  full  file  reports  and  cross-tabulations  are 
created  quarterly.   This  software  package  utilizes  both 
COBOL  and  DBMS  System  1032. 
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c.  Operations  and  production 

The  dynamic  nature  of  data  included  in  the  system 
along  with  heavy  demand  for  various  outputs  require  sig- 
nificant overnight  updating  and  production  efforts.   A 
large  number  of  files  are  updated  with  new  entries  and 
changes  on  a  daily  basis.   A  variety  of  hard  copy  reports 
and  magnetic  tapes  are  produced  following  the  nightly 
update  in  response  to  staff,  public  and  press  demand. 

d.  Direct/Remote  Access 

In  1984  and  1985,  the  Commission  began  a  program  of  pro- 
viding access  to  its  disclosure  database  through  a  tele- 
communications network  supplied  by  the  FEC's  computer 
vendor.   The  program  has  proved  to  be  very  successful 
especially  with  researchers,  universities,  and  the  media. 
The  program  was  extensively  expanded  and  improved  in 
1990,  and  the  number  of  users  continues  to  expand.   All 
programs  used  within  the  system  were  developed  by  the 
Commission  for  these  users.   This  client  base  is  defined 
as  users  from  offices  of  state  election  administrators 
and  users  from  the  general  public.   Combined  usage  for 
these  groups  tabulated  on  a  monthly  basis  approaches 
between  $4,000  to  $6,000.   This  revenue  directly  pays  for 
the  cost  of  the  computer  resources  used. 

B.    PROVIDE  AN  INVENTORY  OF  CURRENT  CONFIGURATION: 

The  FEC  currently  uses,  under  contract  from  Digital 
Equipment  Corp  (DEC),  two  VAX  8650  computers.   Each  machine 
has  an  internal  memory  which  exceeds  96  mega  bytes.   In  addi- 
tion to  these  central  machines,  the  FEC  stores  approximately 
6  giga  bytes  (6  billion  characters)  of  data  on  hard  drives 
located  at  both  the  Vendor's  and  the  FEC's  site.   The  FEC 
communicates  with  the  vendor  in  Medford,  Massachusetts,  via 
three  56  Kb  (kilo  bits)  lines.   Located  at  the  FEC  are  two 
high  speed  printers  needed  to  print  reports.   Staff  communi- 
cate directly  with  the  remote  facility  using  eighty  eight 
VT220  terminals. 

Also,  in  the  FEC's  data  center  are  three  VAX  6310 
computers,  another  7  giga  bytes  of  on-line  storage,  which 
services  210  users.   Two  of  the  VAX  6310  computers  are  used 
primarily  to  support  the  commission's  word  processing  and 
electronic  mail  requirement.   The  third  VAX  6310  is  used  to 
directly  support  the  Audit  Division's  processing  requirements 
for  performing  the  tasks  associated  with  the  Presidential 
matching  funds,  and  audits  associated  with  this  program. 
Augmenting  the  central  computer  systems  for  the  staff  are 
several  portable  (Laptop  and  Notebook  style)  computers. 
These  units  aid  both  the  legal  and  auditing  staff  when  they 
are  doing  off-site  work. 
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By  the  end  of  this  fiscal  year  the  FEC  will  have  imple- 
mented the  Document  Imaging  (DI)  System.   The  purpose  of  this 
new  system  is  to  replace  the  existing  microfilm  process.   The 
system  that  will  be  installed  this  year  will  accommodate  at 
least  twenty  retrieval/workstations.   Each  will  be  able  to 
retrieve  and  print  documents  that  previously  have  been 
scanned.   Documents  will  be  retrievable  by  either  the  indi- 
vidual page  or  by  document.   The  initial  system  will  have  a 
capacity  to  hold  about  700,000  pages  of  financial  reports. 

C.  FUTURE  PLANS  FOR  EXPANSION 

The  DI  system  does  not  address  the  conversion  of  histor- 
ical data  currently  stored  on  microfilm  to  optical  imaging; 
nor  does  it  address  the  requirement  to  develop  an  interface 
between  the  FEC  and  the  House  and  Senate  for  the  purpose  of 
receiving  their  images  of  financial  data.   These  two  project 
areas  will  be  studied  at  a  later  time.   Other  areas  that  will 
require  an  in-depth  review  are  the  processing  requirements 
for  electronic  filing,  enhancing  the  DI  system,  and  exploring 
technologies  that  will  assist  the  FEC  in  its  future 
processing  needs. 
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ATTACHMENT  A 


PUBLIC  FINANCING 


Presidential  Election  Campaign  Fund  (revised  1993) 

Section:  26  U.S.C.  §6096 

Recommendation:  Without  Congressional  action,  there  will  be  a 
shortfall  in  the  Presidential  Election  Campaign  Fund  in  1996. 
There  will  be  no  money  available  for  primary  candidates  and  less 
than  a  full  entitlement  for  the  general  election  candidates.   If 
Congress  wishes  to  preserve  the  Presidential  public  funding 
system,  a  legislative  remedy  is  essential. 

In  addition.  Congress  may  want  to  examine  the  priorities  for 
distributing  public  funds  among  the  party  nominating  conventions, 
the  general  election  nominees  and  the  primary  election  candidates. 

Explanation:  Although  the  Fund  did  not  experience  a  shortfall 
during  the  1992  Presidential  year,l^/  the  Commission  has  informed 
Congress  that  a  serious  public  funding  shortage  is  assured  in 
1996.   One  of  the  reasons  for  this  is  a  structural  flaw  in  the 
checkoff  program.   The  payout  to  candidates  and  parties  (for  their 
conventions)  is  indexed  to  inflation,  but  the  dollar  checkoff  is 
not.  Spending  limits  are  increased  each  election  cycle  to  reflect 
the  change  in  the  cost-of-living  index.   In  1974,  the  statutory 
spending  limit  for  the  general  election  was  established  at  $20 
million.   This  year,  each  party  nominee  received  over  $55  million, 
representing  a  280  percent  increase  over  the  1974  amount.   Thus, 
as  the  consumer  price  index  increases,  the  Fund  needs  more  and 
more  checkoff  dollars  to  make  the  appropriate  payments  to  quali- 
fied candidates  and  parties.   If  the  checkoff  amount  had  been 
increased  at  the  same  rate  as  the  payments,  there  would  be  no 
shortfall  in  1996. 

Another  reason  for  the  shortfall  is  the  shrinking  participa- 
tion of  taxpayers  in  the  checkoff  program.   After  peaking  at  28 
percent  in  1980,  the  percentage  of  tax  forms  on  which  the  taxpayer 
checked  yes  has  fallen  to  approximately  19  percent. 


1/   The  Commission's  projection  that  a  shortfall  would  occur  in 
1992  did  not  materialize  because  the  assumptions  on  which  that 
projection  was  based  changed.   First,  matching  fund  requests  were 
considerably  smaller  than  had  been  expected,  based  on  the  experi- 
ence of  previous  years.   Second,  total  checkoff  receipts  deposited 
into  the  Fund  in  1991  declined  much  less  than  had  been  antici- 
pated.  The  FEC  had  expected  a  decline  of  $2  million.   In  fact, 
the  checkoff  dollars  to  the  Fund  declined  by  approximately 
$140,000.   Third,  the  inflation  rate  was  lower  than  had  been 
expected,  which  decreased  the  expected  demand  on  the  Fund. 
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Without  a  legislative  remedy,  the  FEC  predicts  that  the 
shortfall  in  1996  will  be  a  serious  problem.   The  law  requires 
that  priority  be  given  first  to  party  nominating  conventions,  then 
to  general  election  nominees  and  last  to  primary  election  candi- 
dates. There  will  not  be  enough  money  in  the  Fund  to  cover  all 
phases.   We  estimate  that  $124  million  will  have  accumulated  in 
the  fund  through  1996.   This  amount  will  only  fully  fund  the  two 
major  party  conventions,  at  about  $12  million  each.   The  two 
general  election  nominees,  who  will  be  entitled  to  more  than  $60 
million  each,  will  not  be  fully  funded.   There  will  be  no  money 
for  the  primary  candidates.   Consequently,  the  shortfall  will 
force  candidates  to  become  more  dependent  on  large  contributions 
from  individuals  and  groups  and,  ultimately,  defeat  the  purpose  of 
the  public  funding  process. 

Primary  Election  Audits  (1993) 

Section;   26  U.S.C.  §§9032,  9033,  9035,  9038,  9039(a)(1) 

Recommendation;   Congress  may  want  to  eliminate  the  requirement 
under  the  Presidential  Primary  Matching  Payment  Account  Act  that 
matching  funds  be  used  only  for  "qualified  campaign  expenses"  and 
substitute  instead  specific  criteria  to  be  used  in  Commission 
audits  of  publicly  funded  primary  candidates. 

Explanation;   To  carry  out  the  current  requirement  contained  in 
26  U.S.C.  §9038(a),  the  Commission  has  had  to  determine,  through 
audits,  whether  campaigns  were  using  public  funds  to  make  quali- 
fied campaign  expenses  or  unqualified  campaign  expenses.   That 
determination  has  required  considerable  government  resources. 
Additionally,  the  effort  has  resulted  in  prolonged  audits,  whose 
results  have  often  not  been  published  until  4  years  after  the 
election  was  over.   One  way  of  reducing  the  time  and  expense  of 
these  complex  audits  would  be  to  eliminate  the  requirement  that 
the  Commission  determine  which  disbursements  were  "qualified 
campaign  expenses"  and  which  were  not.   The  test  for  whether  or 
not  a  candidate  used  his  or  her  public  funds  for  legitimate 
campaign  purposes  would  be  based,  instead,  on  the  public's 
judgment.   In  order  to  make  that  judgment,  full  disclosure  of 
campaign  finance  operations  would  be  required.   All  disburse- 
ments, including  their  purpose,  would  be  disclosed  in  full.   With 
that  information,  the  public  would  express  its  judgment,  through 
the  ballot  box,  on  whether  the  candidate  had  spent  the  funds 
wisely  and  fairly. 

The  Commission  would  continue,  however,  to  audit  campaigns 
to  ensure  that  they  complied  with  the  Federal  Election  Campaign 
Act  and  the  Presidential  Primary  Matching  Payment  Account  Act, 
including  provisions  on  expenditure  limits2/  and  the  limits  and 
prohibitions  on  contributions.   Additionally,  the  audits  would  be 
conducted  to  ensure  that  campaigns  did  not  use  funds  for  any 
illegal  purpose,  that  campaigns  did  not  convert  excess  campaign 


2/   This  proposal  assumes  that  Congress  would  also  repeal  the 
state-by-state  expenditure  limits,  leaving  only  a  national 
expenditure  limit  for  the  Commission  to  enforce. 
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funds  to  personal  use,  that  matching  funds  were  used  only  for 
expenses  incurred  during  the  candidate's  period  of  eligibility, 
and  that  all  contributions  were  properly  matched.   Any  surplus 
funds  would  have  to  be  repaid  to  the  U.S.  Treasury,  as  now 
required  under  the  law.   Similarly,  campaigns  would  be  required 
to  make  repayments  if  the  Commission  determined  that  they  had  not 
complied  with  the  campaign  laws  or  had  used  funds  for  illegal 
purposes . 

Supplemental  Funding  for  Publicly  Funded  Candidates  (1993) 

Section:  26  U.S.C.  $59003  and  9004 

Recommendation;  Congress  may  wish  to  consider  whether  publicly 
funded  candidates  should  receive  additional  public  funds  when  a 
nonpublicly  funded  candidate  exceeds  the  spending  limit. 

Explanation:  Major  party  Presidential  candidates  who  participate 
in  the  general  election  public  funding  process  receive  a  grant  for 
campaigning.   In  order  to  receive  the  grant,  the  candidate  must 
agree  to  limit  expenditures  to  that  amount.   Candidates  who  do  not 
request  public  funds  may  spend  an  unlimited  amount  on  their 
campaign.   Congress  may  want  to  consider  whether  the  statute 
should  ensure  that  those  candidates  who  are  bound  by  limits  are 
not  disadvantaged. 

State  Expenditure  Limits  for  Publicly  Financed  Presidential 
Primary  Campaigns  (revised  1993) 

Section:  2  U.S.C.  S441a 

Recommendation:  The  Commission  recommends  that  the  state-by-state 
limitations  on  expenditures  for  publicly  financed  Presidential 
primary  candidates  be  eliminated. 

Explanation:  The  Commission  has  now  administered  the  public 
funding  program  in  five  Presidential  elections.   Based  on  our 
experience,  we  believe  that  the  limitations  could  be  removed  with 
no  material  impact  on  the  process. 

Our  experience  has  shown  that,  in  past  years,  the  limitations 
have  had  little  impact  on  campaign  spending  in  a  given  state,  with 
the  exception  of  Iowa  and  New  Hampshire.  In  most  other  states, 
campaigns  have  been  unable  or  have  not  wished  to  expend  an  amount 
equal  to  the  limitation.  In  effect,  then,  the  administration  of 
the  entire  program  has  resulted  in  limiting  disbursements  in  these 
two  primaries  alone. 

If  the  limitations  were  removed,  the  level  of  disbursements 
in  these  states  would  obviously  increase.  With  an  increasing 
number  of  primaries  vying  for  a  campaign's  limited  resources, 
however,  it  would  not  be  possible  to  spend  very  large  amounts  in 
these  early  primaries  and  still  have  adequate  funds  available  for 
the  later  primaries.  Thus,  the  overall  national  limit  would  serve 
as  a  constraint  on  state  spending,  even  in  the  early  primaries.  At 
the  same  time,  candidates  would  have  broader  discretion  in  the 
running  of  their  campaigns. 
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Our  experience  has  also  shown  that  the  limitations  have  been 
only  partially  successful  in  limiting  expenditures  in  the  early 
primary  states.  The  use  of  the  fundraising  limitation,  the  com- 
pliance cost  exemption,  the  volunteer  service  provisions,  the 
unreimbursed  personal  travel  expense  provisions,  the  use  of  a 
personal  residence  in  volunteer  activity  exemption,  and  a  complex 
series  of  allocation  schemes  have  developed  into  an  art  which, 
when  skillfully  practiced,  can  partially  circumvent  the  state 
limitations . 

In  addition,  experience  has  shown  that  one  of  the  Congres- 
sional concerns  motivating  the  adoption  of  state  expenditure 
limits  is  no  longer  an  issue.   Congress  adopted  the  state  limits, 
in  part,  as  a  way  of  discouraging  candidates  from  relying  heavily 
on  the  outcome  of  big  state  primaries.   The  concern  was  that  can- 
didates might  wish  to  spend  heavily  in  such  states  as  a  way  of 
securing  their  party's  nomination.   In  fact,  however,  under  the 
public  funding  system,  this  has  not  proven  to  be  an  issue.   Rather 
than  spending  heavily  in  large  states,  candidates  have  spent  large 
amounts  in  the  early  primaries,  for  example,  in  Iowa  and  New 
Hampshi  re . 

Finally,  the  allocation  of  expenditures  to  the  states  has 
proven  a  significant  accounting  burden  for  campaigns  and  an 
equally  difficult  audit  and  enforcement  task  for  the  Commission. 

For  all  these  reasons,  the  Commission  decided  to  revise  its 
state  allocation  regulations  for  the  1992  Presidential  election. 
Many  of  the  requirements,  such  as  those  requiring  distinctions 
between  fundraising  and  other  types  of  expenditures,  were  elimi- 
nated. Since  the  Commission  has  not  yet  completed  its  administra- 
tion of  this  Presidential  cycle,  the  full  impact  of  these  changes 
is  not  yet  clear.  However,  the  rules  could  not  undo  the  basic 
requirement  to  demonstrate  the  amount  of  expenditures  relating  to 
a  particular  state.  Given  our  experience  to  date,  we  believe  that 
this  change  to  the  Act  would  still  be  of  substantial  benefit  to 
all  parties  concerned. 

Compliance  Fund  (1993) 

Section:  2  U.S.C.  §441a ( b ) ( 1) ( B ) ;  26  U.S.C.  §§9002(11),  9003(b) 
and  (c),  9004(c) 

Recommendation :  Congress  may  wish  to  clarify  what  funds  Presiden- 
tial Election  Campaign  Fund  recipients  may  utilize  to  meet  the 
accounting  and  compliance  requirements  imposed  upon  them  by  the 
Federal  Election  Campaign  Act.   If  private  funds  are  not  to  be 
used.  Congress  may  wish  to  either  raise  the  spending  limits  to 
accommodate  such  costs  or  establish  a  separate  fund  of  the 
Treasury  to  be  used  for  this  purpose. 

Explanation :  Through  regulation,  the  Commission  has  provided  for 
the  establishment  by  presidential  committees  of  a  General  Election 
Legal  and  Accounting  Compliance  Fund  (GELAC  fund)  consisting  of 
private  contributions  otherwise  within  the  limits  acceptable  for 
any  other  Federal  election.   The  GELAC  funds,  which  supplement 
funds  provided  out  of  the  U.S.  Treasury,  may  be  used  to  pay  for 
costs  related  to  compliance  with  the  campaign  laws.   Determining 
which  costs  may  be  paid  is  sometimes  difficult  and  complex. 
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Contributions  to  the  GELAC  fund  are  an  exception  to  the  general 
rule  that  publicly  funded  Presidential  general  election  campaigns 
may  not  solicit  or  accept  private  contributions.   Congress  should 
clarify  whether  GELAC  funds  are  appropriate  and,  if  not,  specify 
whether  additional  federal  grants  are  to  be  used.   If  GELAC  funds 
are  appropriate.  Congress  should  provide  guidelines  indicating 
which  compliance  costs  are  payable  from  such  funds. 

Applicability  of  Title  VI  to  Recipients  of  Payments  from  the 
Presidential  Election  Campaign  Fund  (1993) 

Sections;  26  U.S.C.  S§9006(b),  9008(b)(3)  and  9037. 

Recommendation :  Congress  should  clarify  that  committees  receiving 
public  financing  payments  from  the  Presidential  Election  Campaign 
Fund  are  exempt  from  the  requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

Explanation;  This  proposed  amendment  was  prompted  by  the  decision 
of  the  U.S.  District  Court  for  the  District  of  Columbia  in  Freedom 
Republicans,  Inc.,  and  Lugenia  Gordon  v.  Federal  Election  Commis- 
sion, No.  92-153  (CRR)  (D.D.C.  April  7,  1992),  appeal  pending. 
No.  92-5214  (D.C.  Cir.).   The  Freedom  Republicans'  complaint  asked 
the  district  court  to  declare  that  the  Commission  has  jurisdiction 
to  regulate  the  national  parties'  delegate  selection  process  under 
Title  VI.   It  also  requested  the  court  to  order  the  Commission  to 
adopt  such  regulations,  direct  the  Republican  Party  to  spend  no 
more  of  the  funds  already  received  for  its  1992  national  nominat- 
ing convention,  and  seek  refunds  of  moneys  already  disbursed  if 
the  Republican  Party  did  not  amend  its  delegate  selection  and 
apportionment  process  to  comply  with  Title  VI.   The  court  found 
that  the  Commission  "does  have  an  obligation  to  promulgate  rules 
and  regulations  to  insure  the  enforcement  of  Title  VI.   The  lan- 
guage of  Title  VI  is  necessarily  broad,  and  applies  on  its  face  to 
the  FEC  as  well  as  to  both  major  political  parties  and  other 
recipients  of  federal  funds."   Slip  op.  at  6.   The  court  gave  the 
Freedom  Republicans  the  opportunity  to  reassert  their  other  claims 
after  the  Commission  promulgates  rules.   Slip  op.  at  10. 

The  Commission  appealed  this  ruling  on  a  number  of  procedural 
and  substantive  grounds,  including  that  Title  VI  does  not  apply  to 
the  political  parties'  apportionment  and  selection  of  delegates  to 
their  conventions.   However,  the  court  of  appeals  might  overrule 
the  district  court  decision  on  one  of  the  non-substantive  grounds 
leaving  the  door  open  for  other  lawsuits  involving  the  national 
nominating  conventions  or  other  recipients  of  federal  funds 
certified  by  the  Commission. 

In  the  Commission's  opinion.  First  Amendment  concerns  and  the 
legislative  history  of  the  public  funding  campaign  statutes 
strongly  indicate  that  Congress  did  not  intend  Title  VI  to  permit 
the  Commission  to  dictate  to  the  political  parties  how  to  select 
candidates  or  to  regulate  the  campaigns  of  candidates  for  federal 
office.   Nevertheless,  the  potential  exists  for  persons  immediate- 
ly prior  to  an  election  to  invoke  Title  VI  in  the  federal  courts 
in  a  manner  that  might  interfere  with  the  parties'  nominating 
process  and  the  candidates'  campaigns.   The  recommended  clarifi- 
cation would  help  forestall  such  a  possibility. 
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For  these  reasons.  Congress  should  consider  adding  the 
following  language  to  the  end  of  each  public  financing  provision 
cited  above:  "The  acceptance  of  such  payments  will  not  cause  the 
recipient  to  be  conducting  a  'program  or  activity  receiving 
federal  financial  assistance'  as  that  term  is  used  in  Title  VI  of 
the  Civil  Rights  Act  of  1964,  as  amended." 

Deposit  of  Repayments 

Section:  26  U.S.C.  §9007(d) 

Recommendation;  Congress  should  revise  the  law  to  state  that:  All 
payments  received  by  the  Secretary  of  the  Treasury  under  subsec- 
tion (b)  shall  be  deposited  by  him  or  her  in  the  Presidential 
Election  Campaign  Fund  established  by  section  9006(a). 

Explanation:  This  change  would  allow  the  Fund  to  recapture  monies 
repaid  by  convention-related  committees  of  national  major  and 
minor  parties,  as  well  as  by  general  election  grant  recipients. 
Currently  the  Fund  recaptures  only  repayments  made  by  primary 
matching  fund  recipients. 

Enforcement  of  Nonwillful  Violations 

Section:  26  U.S.C.  §§9012  and  9042 

Recommendation:  Congress  should  consider  amending  the  Presidential 
Election  Campaign  Fund  Act  and  the  Presidential  Primary  Matching 
Payment  Account  Act  to  clarify  that  the  Commission  has  authority 
for  civil  enforcement  of  nonwillful  violations  (as  well  as  willful 
violations)  of  the  public  funding  provisions. 

Explanation :  Section  9012  of  the  Presidential  Election  Campaign 
Fund  Act  and  section  9042  of  the  Presidential  Primary  Matching 
Payment  Account  Act  provide  only  for  "criminal  penalties"  for 
knowing  and  willful  violations  of  the  spending  and  contribution 
provisions  and  the  failure  of  publicly  funded  candidates  to 
furnish  all  records  requested  by  the  Commission.  The  lack  of  a 
specific  reference  to  nonwillful  violations  of  these  provisions 
has  raised  questions  regarding  the  Commission's  ability  to  enforce 
these  provisions  through  the  civil  enforcement  process. 

In  some  limited  areas,  the  Commission  has  invoked  other 
statutes  and  other  provisions  in  Title  26  to  carry  out  its  civil 
enforcement  of  the  public  funding  provisions.  It  has  relied,  for 
example,  on  2  U.S.C.  §441a(b)  to  enforce  the  Presidential  spending 
limits.  Similarly,  the  Commission  has  used  the  candidate  agreement 
and  certification  processes   provided  in  26  U.S.C.  §§9003  and  9033 
to  enforce  the  spending  limits,  the  ban  on  private  contributions, 
and  the  requirement  to  furnish  records.  Congress  may  wish  to 
consider  revising  the  public  financing  statutes  to  provide 
explicit  authority  for  civil  enforcement  of  these  provisions. 
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Eligibility  Requirements  for  Public  Financing  (revised  1993) 

Section:  26  U.S.C.  §§9002,  9003,  9032  and  9033 

Recommendation:  Congress  should  amend  the  eligibility  requirements 
for  publicly  funded  Presidential  candidates  to  make  clear  that 
candidates  who  have  been  convicted  of  a  willful  violation  of  the 
laws  related  to  the  public  funding  process  or  who  are  not  eligible 
to  serve  as  President  will  not  be  eligible  for  public  funding. 

Explanation:  Neither  of  the  Presidential  public  financing  statutes 
expressly  restricts  eligibility  for  funding  because  of  a  candi- 
date's prior  violations  of  law,  no  matter  how  severe.  And  yet 
public  confidence  in  the  integrity  of  the  public  financing  system 
would  risk  serious  erosion  if  the  U.S.  Government  were  to  provide 
public  funds  to  candidates  who  had  been  convicted  of  felonies 
related  to  the  public  funding  process.   Congress  should  therefore 
amend  the  eligibility  requirements  to  ensure  that  such  candidates 
do  not  receive  public  financing  for  their  Presidential  campaigns. 
The  amendments  should  make  clear  that  a  candidate  would  be  ineli- 
gible for  public  funds  if  he  or  she  had  been  convicted  of  fraud 
with  respect  to  raising  funds  for  a  campaign  that  was  publicly 
financed,  or  if  he  or  she  had  failed  to  make  repayments  in  connec- 
tion with  a  past  publicly  funded  campaign  or  had  willfully  disre- 
garded the  statute  or  regulations.  In  addition.  Congress  should 
make  it  clear  that  eligibility  to  serve  in  the  office  sought  is  a 
prerequisite  for  eligibility  for  public  funding. 

Eligibility  Threshold  for  Public  Financing 

Section:  26  U.S.C.  §§9003  and  9033 

Recommendation:  Congress  should  raise  the  eligibility  threshold 
for  publicly  funded  Presidential  candidates. 

Explanation:  The  Federal  Election  Commission  has  administered  the 
public  funding  provisions  in  four  Presidential  elections,  and  is 
in  the  midst  of  doing  so  for  the  fifth  time.  The  statute  provides 
for  a  cost-of-living  adjustment  (COLA)  of  the  overall  primary 
spending  limitation,  which  has  increased  by  280  percent  over  the 
statutory  limit  established  in  1974.  There  is,  however,  no  cor- 
responding adjustment  to  the  threshold  requirement.  It  remains 
exactly  the  same  as  it  was  in  1974.  An  adjustment  to  the  threshold 
requirement  would  ensure  that  funds  continue  to  be  given  only  to 
candidates  who  demonstrate  broad  national  support.  To  reach  this 
higher  threshold.  Congress  could  increase  the  number  of  states  in 
which  the  candidate  had  to  raise  the  qualifying  amount  of  match- 
able  contributions;  and/or  increase  the  total  amount  of  qualifying 
matchable  contributions  that  had  to  be  raised  in  each  of  the 
states . 
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Contributions  to  Presidential  Nominees  Who  Receive  Public  Funds  in 
the  General  Election  (revised  1993) 

Section:   26  U.S.C.  §9003 

Recommendation :   Congress  may  wish  to  clarify  that  the  public 
financing  statutes  prohibit  the  making  and  acceptance  of  contri- 
butions (either  direct  or  in-kind)  to  Presidential  candidates  who 
receive  full  public  funding  in  the  general  election. 

Explanation ;   The  Presidential  Election  Campaign  Fund  Act  pro- 
hibits a  publicly  financed  general  election  candidate  from 
accepting  private  contributions  to  defray  qualified  campaign 
expenses.   26  U.S.C.  §9003(b)(2).   The  Act  does  not,  however, 
contain  a  parallel  prohibition  against  the  making  of  these  con- 
tributions.  Congress  should  consider  adding  a  section  to 
2  U.S.C.  §441a  to  clarify  that  individuals  and  committees  are 
prohibited  from  making  these  contributions. 

Fundraising  Limitation  for  Publicly  Financed  Presidential 
Primary  Campaigns 

Section;  2  U.S.C.  §§4 31( 9 ) ( B ) ( vi )  and  441a 

Recommendation:  The  Commission  recommends  that  the  separate  fund- 
raising  limitation  provided  to  publicly  financed  Presidential  pri- 
mary campaigns  be  combined  with  the  overall  limit.  Thus,  instead 
of  a  candidate's  having  a  $10  million  (plus  COLA^/)  limit  for  camp- 
aign expenditures  and  a  $2  million  (plus  COLA)  limit  for  fund- 
raising  (20  percent  of  overall  limit),  each  candidate  would  have 
one  $12  million  (plus  COLA)  limit  for  all  campaign  expenditures. 

Explanation :  Campaigns  that  have  sufficient  funds  to  spend  up  to 
the  overall  limit  usually  allocate  some  of  their  expenditures  to 
the  fundraising  category.  These  campaigns  come  close  to  spending 
the  maximum  permitted  under  both  their  overall  limit  and  their 
special  fundraising  limit.  Hence,  by  combining  the  two  limits. 
Congress  would  not  substantially  alter  spending  amounts  or  pat- 
terns. For  those  campaigns  which  do  not  spend  up  to  the  overall 
expenditure  limit,  the  separate  fundraising  limit  is  meaningless. 
Many  smaller  campaigns  do  not  even  bother  to  use  it,  except  in  one 
or  two  states  where  the  expenditure  limit  is  low,  e.g.,  Iowa  and 
New  Hampshire.  Assuming  that  the  state  limitations  are  eliminated 
or  appropriately  adjusted,  this  recommendation  would  have  little 
impact  on  the  election  process.     The  advantages  of  the  recom- 
mendation, however,  are  substantial.  They  include  a  reduction  in 
accounting  burdens  and  a  simplification  in  reporting  requirements 
for  campaigns,  and  a  reduction  in  the  Commission's  auditing  task. 
For  example,  the  Commission  would  no  longer  have  to  ensure  compli- 
ance with  the  28-day  rule,  i.e.,  the  rule  prohibiting  committees 
from  allocating  expenditures  as  exempt  fundraising  expenditures 
within  28  days  of  the  primary  held  within  the  state  where  the 
expenditure  was  made. 


2/        Spending  limits  are  increased  by  the  cost-of-living  adjust- 
ment (COLA),  which  the  Department  of  Labor  calculates  annually. 
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Wednesday,  February  24,  1993. 
OFFICE  OF  PERSONNEL  MANAGEMENT 

WITNESSES 

PATRICIA  W.  LATTIMORE,  ACTING  DIRECTOR 

JEAN  M.  BARBER,  ACTING  ASSOCIATE  DIRECTOR  FOR  PERSONNEL 
SYSTEMS  AND  OVERSIGHT 

CURTIS  J.  SMITH,  ASSOCIATE  DIRECTOR  FOR  RETIREMENT  AND  IN- 
SURANCE 

Mr.  HOYER.  We  will  now  hear  from  the  Office  of  Personnel  Man- 
agement, one  of  the  most  important  agencies  in  government.  I  want 
to  welcome  to  the  committee  Patricia  Lattimore,  who  is  the  Acting 
Director  of  the  Office  of  Personnel  Management.  We  are  very 
pleased  to  have  her  here  with  us  today,  and  Ms.  Lattimore  you 
may  proceed  in  whichever  manner  you  wish.  We  will  include  your 
full  statement  for  the  record  at  this  time,  and  you  might  want  to 
abbreviate  and  highlight  those  points  that  you  particularly  want  to 
communicate  to  us. 

You  can  introduce  who  you  have  with  you  at  the  table. 

Ms.  Lattimore.  As  you  said,  my  name  is  Patricia  Watkins  Latti- 
more, and  to  my  right  is  Curtis  Smith,  who  is  the  Associate  Direc- 
tor for  the  Retirement  and  Insurance  programs,  you  may  be  some- 
what familiar  with,  and  to  my  left  is  Jean  Barber,  who  is  the  Act- 
ing Associate  Director  for  Personnel  Systems  and  Oversight. 

Mr.  HOYER.  You  may  proceed.  Thank  you  very  much. 

Ms.  Lattimore.  To  sum  up  the  form  of  it,  I  guess  I  need  to  em- 
phasize at  the  outset  that  I  won't  be  able  to  comment  on  any  spe- 
cific programs  and  initiatives.  We  don't  in  fact  have  the  President's 
budget  as  of  yet.  We  will  be  glad  to  address  any  other  questions 
you  may  have  and  if  we  do  not  have  a  director  at  the  time  the 
budget  is  issued,  I  will  be  glad  to  return  and  answer  any  questions 
you  may  have  about  our  requests. 

I  thought  I  would  just  share  with  you  as  I  did  in  our  statement 
a  number  of  things  we  think  are  somewhat  significant.  Basically, 
we  are  completing  the  automation  of  our  26  0PM  service  centers 
to  improve  our  job  information,  applicant  processing,  and  referral 
services.  We  are  somewhat  proud  of  our  automated  referral  system 
that  now  includes  job  applicants,  disabled  veterans  and  displaced 
Department  of  Defense  employees  and,  growing  out  of  Hurricane 
Andrew,  we  now  have  established  a  database  of  volimteers  for  na- 
tional disasters. 

During  the  past  year  we  have  worked  closely  with  DOD  and  the 
Labor  Department  to  structure  incentives  and  tools  for  downsizing 
to  minimize  adverse  impact  on  employees'  lives  and  to  ease  transi- 
tion to  a  smaller  Federal  work  force. 
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In  the  employee  development  and  tredning  area,  we  have  insti- 
tuted a  number  of  policy  initiatives,  focusing  on  simplifying  current 
procedures,  enabling  agencies  to  pay  for  academic  degrees  for  em- 
ployees as  part  of  the  long  run  staff  development  and  assisting 
agencies  in  being  prepared  for  possible  replacement  of  a  large  num- 
ber of  executives  who  are  eligible  to  retire  starting  in  calendar  year 
1994. 

As  you  know,  we  have  been  working  closely  with  the  other  pay 
agent  members  and  the  Federal  Salary  Council  to  implement  the 
locality  pay  provisions  of  the  Federal  Employees  Pay  Comparability 
Act,  and  we  will  continue  to  work  closely  with  those  groups  to  sup- 
port the  President's  recent  announcements  regarding  locality  pay. 

The  Federal  Employees  Pay  Comparability  Act  mandates  that 
0PM  develop  a  plan  for  a  new  pay  and  classification  system  for  law 
enforcement  officers  and  report  on  this  plan  to  Congress.  In  con- 
junction with  that,  we  conducted  a  study  of  law  enforcement  as 
well  as  Federal  fire  fighters  and  both  those  reports  are  under  re- 
view by  the  administration  and  should  be  submitted  shortly. 

For  several  years,  the  Department  of  Defense  has  been  under  a 
congressional  prohibition  against  using  the  number  of  subordinates 
as  a  factor  in  grading  or  titling  supervisory  positions,  and  after  our 
initially  working  with  DOD  to  develop  a  temporary  guide  meeting 
the  congressional  restriction,  0PM  decided  to  go  beyond  the  statu- 
tory requirements  and  devise  a  guide  that  could  be  used  by  all 
agencies.  We  do  not  expect  this  guide  which  is  soon  to  be  published 
to  change  a  lot  of  grades  of  existing  supervisor  positions,  but  we 
do  think  the  new  guide  will  better  support  agency  efforts  to  reduce 
the  size  and  number  of  subordinate  organizations. 

0PM  is  also  actively  engaged  in  promoting  work  and  family  pro- 
grams in  the  Federal  Government  based  on  its  April  1992  report 
to  Congress:  "A  Study  of  the  Work  and  Family  Needs  of  the  Fed- 
eral Workforce,"  and  through  our  work  and  family  program  centers, 
we  are  providing  Government-wide  leadership,  guidance  and  com- 
prehensive technical  assistance. 

We  are  also  in  the  process  of  developing  regulations  to  imple- 
ment the  recently  enacted  Family  and  Medical  Leave  Act.  The  De- 
partment of  Labor,  by  statute,  must  prescribe  regulations  within 
120  days  for  the  private  sector  and  although  there  is  no  statutory 
deadline  for  the  Federal  work  force,  we  are  working  hand-in-hand 
with  the  Department  of  Labor  and  we  anticipate  issuing  regula- 
tions for  the  Federal  work  force  at  the  same  time  those  are  issued 
for  the  private  sector  in  August  of  this  year. 

Mr,  HOYER.  Is  August  1  the  date? 

Ms.  Lattimore.  August  5th,  yes.  0PM  also  administers  the  Fed- 
eral employee  retirement,  health  benefits  and  life  insurance  pro- 
grams. We  essentially  operate  a  large  scale  financial  services  enter- 
prise providing  for  a  variety  of  benefit  services  to  over  2.8  million 
active  employees,  and  2.3  million  retirees  and  qualified  dependents. 
Each  year  we  disburse  recurring  annuity  payments  totaling  over 
$33  billion,  stop  payments  on  84,000  accounts  and  initiate  pay- 
ments to  approximately  130,000  new  beneficiaries. 

Effective  with  the  first  pay  period  of  this  year  under  this  pro- 
gram, we  implemented  significant  reductions  in  the  premiums 
charged  to  Federal  employees  with  life  insurance  coverage  and  in 
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order  to  provide  employees  with  an  opportunity  to  add  to  their  ex- 
isting coverages  or  to  enroll  in  the  FEGLI  program  if  they  pre- 
viously waived  or  canceled  coverage,  we  will  be  sponsoring  an  open 
enrollment  period  starting  on  March  29th. 

The  final  issue  I  would  like  to  hit  on  today  concerns  the  Federal 
Employees  Health  Benefits  Program.  As  you  know,  before  1990,  the 
Government  share  of  the  premiums  for  that  program  were  deter- 
mined by  the  "Big  Six"  cost-sharing  formula.  When  Aetna  withdrew 
from  FEHB  in  1990,  Congress  enacted  a  temporary  formula  often 
referred  to  as  the  Phantom  Big-6  Formula.  This  arrangement  spec- 
ified that  a  replacement  premium  be  calculated  for  the  Aetna  plan 
in  order  to  preserve  the  Big  Six  base  through  calendar  year  1993. 
With  the  expiration  of  that  temporary  authority,  the  Government 
maximum  contribution  for  contract  year  1994  will  be  calculated 
now  using  the  Big  Five  plans.  This  will  result  in  a  shift  of  some 
of  the  premium  costs  fi-om  the  Government  to  enroUees.  The  effect 
on  individual  enroUees  will  vary  depending  upon  their  plan  selec- 
tion and  the  portion  of  the  premium  for  that  particular  plan  that 
is  currently  being  paid  by  their  employing  agency. 

I  hope  our  somewhat  brief  overview  is  helpful,  and  we  are  avail- 
able to  answer  any  questions  that  you  may  have. 

[The  statement  follows:] 
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PATRICIA  WATKINS  LATTIMORE 


Patricia  Watkins  Lattimore  is  currently  serving  as  the  Acting  Director,  United  States 
Office  of  Personnel  Management  (0PM).    Ms.  Lattimore  is  OPM's  Associate 
Director  for  Administration,  with  responsibility  for  OPM's  nationwide  administrative 
infrastructure— acquisition  planning  and  procurement,  human  resource 
management,  accounting  and  payroll  systems,  information  resources  management, 
telecommunications,  facilities  and  property  management. 

Ms.  Lattimore,  a  native  of  the  District  of  Columbia,  began  her  Federal  career  as  a 
clerical  employee  with  the  U.S.  Post  Office  Department  immediately  upon 
graduation  from  public  high  school  in  1964.    She  is  a  graduate  of  Southeastern 
University  and  has  engaged  in  graduate  studies  at  both  Federal  City  College  and 
American  University.    During  her  twenty-eight  year  federal  career,  Ms.  Lattimore 
progressed  through  a  series  of  increasingly  responsible  positions  in  the  legislative 
and  executive  branches  of  government. 

From  1968  through  1971  Ms.  Lattimore  served  as  a  legislative  and  press  aide  in 
the  House  of  Representatives  (former  Representatives  Samuel  N.  Friedel,  MD,  and 
Shirley  Chisholm,  NY).    From  1972  to  1977  she  served  as  a  personnel 
management  evaluator  for  the  Office  of  Personnel  Management  in  Philadelphia, 
Pennsylvania,  and  Washington,  D.  C. 

In  mid  1978,  Ms.  Lattimore  joined  the  Department  of  Labor,  and  over  an  eight-year 
period  served  in  a  number  of  challenging  positions  -  supervisory  personnel 
specialist,  personnel  officer.  Regional  Administrator,  Director  of  Personnel  Policy 
and  Standards,  and  the  Director,  Office  of  Personnel  Management  Services,  in  a 
newly-formed  organization  -  the  National  Capital  Service  Center  (NCSC).    In  1986 
she  joined  the  Senior  Executive  Service  (SES)  when  she  became  director  of  the 
entire  NCSC,  an  organization  that  provides  centralized  administrative  support  for 
the  Department  of  Labor. 

Ms.  Lattimore's  career  has  been  enhanced  by  her  positive,  professional  attitude 
and  boundless  energy.    She  is  the  extremely  proud  mother  of  an  eighteen-year  old 
daughter,  Courtney. 
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JEAN  M.  BARBER 
Acting  Associate  Director  for  Personnel  Systems  and  Oversight 


Ms.  Barber  was  appointed  Deputy  Associate  Director,  Personnel  Systems  and 
Oversight  (PSO),  in  April  1990.    in  that  capacity  she  serves  as  second-in-command 
of  the  0PM  component  responsible  for  the  governmentwide  classification  and  pay 
programs,  personnel  compliance  and  evaluations,  performance  management, 
workforce  information,  and  employee  and  labor  relations.   The  Office  also  approves 
and  evaluates  personnel  research  and  demonstration  projects  to  identify  and  test 
innovative  approaches  to  solving  specific  personnel  problems  and  improving  human 
resources  management  in  the  Government. 

Ms.  Barber  entered  Government  service  in  1968  as  a  budget  analyst  with  the 
Department  of  the  Army  and  joined  the  Civil  Service  Commission  in  1969  as  a 
management  intern.    She  has  worked  jn  a  variety  of  functional  areas,  including 
personnel  policy  development,  operations,  and  labor  relations.    Ms.  Barber  also 
served  as  director  of  the  retirement  and  insurance  programs  covering  Federal 
employees. 

Ms.  Barber  is  a  graduate  of  Barnard  College  and  holds  a  masters  degree  from  Yale 
University.    She  has  received  several  major  awards. 

•  In  1978  she  received  the  Commissioner's  Award  for  Distinguished 
Service  for  her  participation  in  the  Personnel  Management  Project, 
which  culminated  in  the  Civil  Service  Reform  Act  of  1978. 

•  In  1982  she  was  given  the  Director's  Award  for  Distinguished  Service 
for  directing  a  major  study  of  the  operation  and  management  of  the 
trust  funds  associated  with  the  retirement  and  insurance  programs. 

•  She  received  a  Presidential  Rank  Award  for  Meritorious  Service  in 
1987. 
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CURTIS  J.  SMITH 
Associate  Director  for  Retirement  and  Insurance 


Appointed  as  Associate  Director  for  Retirement  and  insurancr-    Cilice  of  Personnel 
Management,  in  December  1989,  Mr.  Smith  over^f^Oo  me  Civil  Service  Retirement 
System,  the  Federal  Employees  Retirement  System,  the  Federal  Employees  Health 
Benefits  Program,  and  the  Federal  Employees  Group  Life  Insurance  Program.    He 
has  both  policy  and  operational  responsibility  for  these  programs.    Most  of  his 
Federal  career  has  been  with  the  Office  of  Personnel  Management.    Mr.  Smith 
began  his  0PM  career  in  1977.    His  early  work  involved  development  of  legislative 
and  policy  matters  regarding  the  Government's  benefits  programs,  especially 
retirement  and  the  design  of  the  new  Federal  Employees  Retirement  System.    He 
has  held  various  senior  level  positions  throughout  0PM.    In  1986  he  was  named 
Associate  Director  for  Career  Entry  and  Employee  Development.    In  1984  he  was 
selected  to  be  senior  budget  examiner  for  personnel  issues  at  the  Office  of 
Management  and  Budget,  returning  to  0PM  in  1985  as  Policy  Advisor  to  the 
Director,  Office  of  Personnel  Management. 

In  1989,  Mr.  Smith  was  awarded  the  Rank  of  Distinguished  Executive. 
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STATEMENT  OF 
PATRICIA  WATKINS  LATTIMORE 
ACTING  DIRECTOR 
OFFICE  OF  PERSONNEL  MANAGEMENT 

at  a  hearing  of  the 

SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE  AND 
GENERAL  GOVERNMENT 
COMMITTEE  ON  APPROPRIATIONS 
U.S.  HOUSE  OF  REPRESENTATIVES 

on  the 

OVERVIEW  OF  THE  MISSION 
OF  THE  OFFICE  OF  PERSONNEL  MANAGEMENT 

FEBRUARY  24,  199  3 
MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

MY  NAME  IS  PATRICIA  WATKINS  LATTIMORE  AND  I  AM  PLEASED  TO 
APPEAR  TODAY  TO  DISCUSS  THE  OFFICE  OF  PERSONNEL  MANAGEMENT'S 
(OPM)  MAJOR  PROGRAM  ISSUES.  IN  TESTIFYING  TODAY,  I  WANT  TO 
EMPHASIZE  AT  THE  OUTSET  THAT  THE  ADMINISTRATION  IS  CURRENTLY 
FORMULATING  THE  PRESIDENT'S  FY  1994  BUDGET.  ACCORDINGLY,  I 
AM  NOT  IN  A  POSITION  TO  PROVIDE  YOU  WITH  THE  ADMINISTRATION'S 
POSITION  ON  FUNDING  FOR  SPECIFIC  PROGRAMS  OR  ACTIVITIES.  AS 
SOON  AS  THE  PRESIDENT'S  1994  BUDGET  IS  RELEASED,  IF  WE  DO  NOT 
HAVE  A  DIRECTOR  CONFIRMED  AT  THAT  TIME,  I  WOULD  BE  PLEASED  TO 
ADDRESS  ANY  QUESTIONS  YOU  MAY  HAVE  ON  THE  OPM  REQUEST. 

WE  ARE  WORKING  ON  A  NUMBER  OF  SIGNIFICANT  ISSUES  AT  OPM  TO 
EITHER  IMPLEMENT  NEW  LAWS  OR  IMPROVE  OUR  ADMINISTRATION  OF 
EXISTING  AUTHORITIES. 
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CURRENTLY,  WE  ARE  COMPLETING  THE  AUTOMATION  OF  OUR  2  6  0PM 
SERVICE  CENTERS  TO  IMPROVE  OUR  JOB  INFORMATION,  APPLICANT 
PROCESSING,  AND  REFERRAL  SERVICES.  WE  WILL  BE  TYING  OUR 
CENTERS  TOGETHER  ELECTRONICALLY  SO  THAT  OUR  CUSTOMERS — THE 
FEDERAL  AGENCIES  AND  THE  AMERICAN  PUBLIC — WILL  RECEIVE 
INFORMATION  ABOUT  JOB  OPPORTUNITIES  AND  AVAILABLE  APPLICANTS 
INSTANTANEOUSLY  ANYWHERE  IN  THE  COUNTRY.  OUR  AUTOMATED 
REFERRAL  SYSTEMS  NOW  INCLUDE  JOB  APPLICANTS,  DISABLED  VETER- 
ANS AND  DISPLACED  DEPARTMENT  OF  DEFENSE  (DOD)  EMPLOYEES — AND, 
GROWING  OUT  OF  HURRICANE  ANDREW,  WE  NOW  HAVE  ESTABLISHED  A 
DATABASE  OF  VOLUNTEERS  FOR  NATIONAL  DISASTERS.  OUR  CURRENT 
PLANS  INCLUDE  EXPANSION  OF  OUR  AUTOMATED  CAPABILITIES  TO 
COVER  DISPLACED  EMPLOYEES  FROM  OTHER  AGENCIES  AND  DISABLED 
CITIZENS  WHO  FEEL  THEY  ARE  NOW  ABLE  TO  RETURN  TO  WORK. 

DURING  THE  PAST  YEAR,  WE  WORKED  CLOSELY  WITH  DOD  AND  THE 
LABOR  DEPARTMENT  TO  STRUCTURE  INCENTIVES  AND  TOOLS  FOR  DOWN- 
SIZING, INCLUDING  THE  GRANTING  OF  118  EARLY  OUT  RETIREMENT 
AUTHORITIES  IN  FY  1992.  WE  CONTINUE  TO  DEVELOP  METHODS  TO 
MINIMIZE  ADVERSE  IMPACT  ON  EMPLOYEES'  LIVES  AND  TO  EASE  THE 
TRANSITION  TO  A  SMALLER  WORKFORCE. 

IN  SPITE  OF  DOWNSIZING,  THE  FEDERAL  GOVERNMENT  STILL  HIRED 
OVER  60,000  CAREER  CIVIL  SERVANTS  THIS  PAST  YEAR.  IN 
CONJUNCTION   WITH  OUR  HIRING   ACTIVITIES,  WE  ARE   PURSUING   A 
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VARIETY  OF  VENTURES  AND  PARTNERSHIPS  WITH  SCHOOLS  AND  GROUPS 
TO  ENHANCE  THE  DIVERSIFICATION  OF  THE  FEDERAL  WORKFORCE.  DUE 
TO  OUR  EFFORTS  WITH  THE  HISTORICALLY  BLACK  COLLEGES  AND 
UNIVERSITIES,  WE  HIRED  1,2  50  STUDENTS  FROM  THOSE  INSTITUTIONS 
INTO  OUR  SUMMER  EMPLOYMENT  PROGRAMS  LAST  YEAR.  SIMILAR 
ACTIVITIES  ARE  BEING  PURSUED  WITH  A  NUMBER  OF  HISPANIC-SERV- 
ING EDUCATIONAL  INSTITUTIONS.  IN  SPITE  OF  AREAS  NEEDING 
IMPROVEMENT,  THE  FEDERAL  GOVERNMENT  LEADS  THE  NATION  IN 
DIVERSIFYING  ITS  WORKFORCE. 

IN  THE  EMPLOYEE  DEVELOPMENT  AND  TRAINING  AREA,  RECENT  POLICY 
INITIATIVES  HAVE  FOCUSED  ON  SIMPLIFYING  CURRENT  PROCEDURES; 
ENABLING  AGENCIES  TO  PAY  FOR  ACADEMIC  DEGREES  FOR  EMPLOYEES 
AS  PART  OF  THEIR  LONG-RANGE  STAFF  DEVELOPMENT  EFFORTS;  AND 
THE  NECESSITY  FOR  ENGAGING  IN  SYSTEMATIC  NEEDS  ASSESSMENTS 
BASED  ON  WORKPLACE  REQUIREMENTS  PRIOR  TO  MAKING  SPENDING 
DECISIONS  ON  TRAINING  AND  OTHER  DEVELOPMENTAL  ACTIVITIES. 

ADDITIONALLY,  WE  HAVE  DEVELOPED  MATERIALS  AND  PROCESSES  TO 
ASSIST  AGENCIES  IN  OPERATING  MANAGEMENT  SUCCESSION  PROGRAMS 
TO  PREPARE  CANDIDATES,  PARTICULARLY  WOMEN  AND  MINORITIES,  TO 
REPLACE  THE  LARGE  NUMBER  OF  EXECUTIVES  EXPECTED  TO  RETIRE 
STARTING  IN  CALENDAR  YEAR  1994. 

AS  YOU  KNOW,  0PM  HAS  BEEN  WORKING  CLOSELY  WITH  THE  OTHER  PAY 
AGENT  MEMBERS  AND  THE  FEDERAL  SALARY  COUNCIL  TO  IMPLEMENT  THE 
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LOCALITY  PAY  PROVISIONS  OF  THE  FEDERAL  EMPLOYEES  PAY 
COMPARABILITY  ACT  OF  1990  (FEPCA)  BY  JANUARY  1994.  WE 
WILL  CONTINUE  TO  WORK  CLOSELY  WITH  THOSE  GROUPS  TO  SUPPORT 
THE  PRESIDENT'S  RECENT  ANNOUNCEMENT  THAT  HE  WILL  SEEK 
LEGISLATION  TO  DELAY  IMPLEMENTATION  OF  LOCALITY  PAY  UNTIL 
1995. 

SECTION  4  12  OF  FEPCA  MANDATED  THAT  0PM  DEVELOP  A  PLAN  FOR  A 
NEW  PAY  AND  CLASSIFICATION  SYSTEM  FOR  LAW  ENFORCEMENT 
OFFICERS  AND  REPORT  ON  THIS  PLAN  TO  CONGRESS.  AS  PART  OF  THE 
STUDY,  0PM  ENGAGED  IN  FORMAL  CONSULTATION,  THROUGH  AN 
ADVISORY  COMMITTEE,  WITH  THE  MAJOR  EMPLOYING  AGENCIES  AND 
WITH  EMPLOYEE  GROUPS  THAT  REPRESENT  EMPLOYEES  ENGAGED  IN  LAW 
ENFORCEMENT  WORK.  AN  OPM  STAFF  PROPOSAL  FOR  A  NEW  SEPARATE 
JOB  EVALUATION  SYSTEM  USING  EVALUATION  FACTORS  DIRECTLY 
RELATED  TO  LAW  ENFORCEMENT  WORK  AND  FOR  A  VARIETY  OF  PAY 
FLEXIBILITIES  WAS  PRESENTED  IN  NOVEMBER  1992  WITH  AN  OPPORTU- 
NITY FOR  INTERESTED  PARTIES  TO  COMMENT.  THE  FINAL  REPORT  OF 
THE  STUDY  IS  UNDER  REVIEW  WITHIN  THE  ADMINISTRATION. 

IN  CONJUNCTION  WITH  OUR  STUDY  OF  LAW  ENFORCEMENT  OCCUPATIONS, 
WE  CONDUCTED  A  SIMILAR  STUDY  FOR  FEDERAL  FIREFIGHTERS,  AND 
THAT  REPORT  IS  ALSO  UNDER  REVIEW  BY  THE  ADMINISTRATION. 

OPM  HAS,  OVER  THE  PAST  2  YEARS,  UNDERTAKEN  A  MAJOR  INITIATIVE 
TO  RE-EXAMINE  THE  FEDERAL  PERFORMANCE  MANAGEMENT  SYSTEM  AS  WE 
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WERE  CHARGED  WITH  DEVELOPING  RECOMMENDED  CHANGES  AND  ANY 
NECESSARY  LEGISLATION  SO  THAT  NEW  PROVISIONS  COULD  BE  IMPLE- 
MENTED BY  OCTOBER  1,  1993,  WHEN  THE  PERFORMANCE  MANAGEMENT 
AND  RECOGNITION  SYSTEM  (PMRS)  AUTHORIZING  LEGISLATION 
"SUNSETS". 

ALTHOUGH  THERE  IS  WIDESPREAD  DISSATISFACTION  WITH  THE  VARIOUS 
FEDERAL  PERFORMANCE  MANAGEMENT  SYSTEMS,  THERE  IS  A  LACK  OF 
CONSENSUS  REGARDING  WAYS  TO  RESOLVE  THE  PROBLEMS.  WITH  OPM 
SUPPORT,  THESE  SYSTEMS  WERE  STUDIED  INTENSIVELY  BY  THE 
NATIONAL  ACADEMY  OF  SCIENCES'  COMMITTEE  ON  PERFORMANCE 
APPRAISAL  FOR  MERIT  PAY  AND  BY  SPECIALLY  CONSTITUTED  ADVISORY 
COMMITTEES  INCLUDING  REPRESENTATIVES  OF  EMPLOYEES  AND  MANAGE- 
MENT. THE  DIRECTOR  OF  OPM  THEN  CONVENED  A  WORKING  GROUP  OF 
AGENCY  DIRECTORS  OF  PERSONNEL  TO  DEVELOP  A  SPECIFIC  PROPOSAL 
FOR  CHANGE,  DRAWING  EXTENSIVELY  ON  THE  ADVISORY  REPORTS.  THE 
RESULT  OF  THAT  PROCESS  IS  A  DRAFT  FRAMEWORK  OF  POLICY  AND 
PROGRAM  INITIATIVES  FOR  PERFORMANCE  MANAGEMENT  AND  POSITION 
CLASSIFICATION. 

OPM  STAFF  IS  NOW  WORKING  TO  CRAFT  A  DETAILED  TECHNICAL 
PROPOSAL  REFLECTIVE  OF  THESE  STUDIES  AND  ADVISORY  GROUP 
RECOMMENDATIONS . 

FOR  SEVERAL  YEARS,  DOD  HAS  BEEN  UNDER  A  CONGRESSIONAL 
PROHIBITION   AGAINST  USING  NUMBER  OF  SUBORDINATES  AS  A  FACTOR 
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IN  GRADING  OR  TITLING  SUPERVISORY  POSITIONS.  AFTER  INITIALLY 
WORKING  WITH  DOD  TO  DEVELOP  A  TEMPORARY  GUIDE  MEETING  THE 
CONGRESSIONAL  RESTRICTION,  OPM  DECIDED  TO  GO  BEYOND  THE 
STATUTORY  REQUIREMENTS  AND  DEVISE  A  GUIDE  THAT  COULD  BE  USED 
BY  ALL  AGENCIES.  THE  RESULT  IS  A  MORE  USEFUL  TOOL  FOR 
CLASSIFYING  SUPERVISORY  JOBS  THAN  THE  SUPERVISORY  GRADE 
EVALUATION  GUIDE  (SGEG)  IT  REPLACES.  ALTHOUGH  WE  DO  NOT 
EXPECT  IT  TO  CHANGE  THE  GRADES  OF  MANY  EXISTING  SUPERVISORY 
POSITIONS,  THE  NEW  GUIDE  WILL  BETTER  SUPPORT  AGENCY  EFFORTS 
TO  REDUCE  THE  SIZE  AND  NUMBER  OF  SUBORDINATE  ORGANIZATIONS 
BECAUSE  OF  THE  RANGE  OF  CRITERIA  IT  TAKES  INTO  ACCOUNT  AND 
BECAUSE  IT  DOES  NOT  USE  NUMBERS  OF  SUBORDINATES  TO  CLASSIFY 
POSITIONS. 

THROUGHOUT  THE  DEVELOPMENT  PROCESS  WE  HAVE  MET  WITH  THE 
AGENCIES  TO  DISCUSS  THEIR  PROBLEMS  WITH  EACH  NEW  DRAFT  OF  THE 
GUIDE  AND  HOW  THEY  CAN  BE  OVERCOME.  WHEN  WE  DISTRIBUTED  OUR 
PROPOSED  FINAL  VERSION  FOR  A  LAST  ROUND  OF  AGENCY  COMMENTS, 
MANY  EDITORIAL  CHANGES  WERE  RECOMMENDED  BUT  MOST  AGREED  THAT 
THEIR  MAJOR  CONCERNS  HAD  BEEN  RESOLVED.  MANY  OF  THE  CHANGES 
RECOMMENDED  WERE  MADE.  THE  FINAL  STANDARD  IS  BEING  PRINTED 
AND  ADVANCE  COPIES  HAVE  BEEN  RELEASED.  WE  EXPECT  PUBLICATION 
AND  DISTRIBUTION  BY  EARLY  APRIL  1993. 

BECAUSE  MORE  THAN  175,000  OF  THE  MOST  IMPORTANT  POSITIONS  IN 
THE   AGENCIES   WILL   BE  COVERED   BY   THE   NEW  GUIDE,   WE  HAVE 
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EXTENDED  THE  TIME  WITHIN  WHICH  WE  WOULD  NORMALLY  EXPECT 
AGENCIES  TO  COMPLETE  APPLICATION  OF  THE  NEW  GUIDE  FROM  6 
MONTHS  TO  18  MONTHS. 

IN  A  DIFFERENT  VEIN,  IN  RESPONSE  TO  A  REQUEST  FROM  CONGRESS 
AS  WELL  AS  ALLEGATIONS  THAT  CAME  DIRECTLY  TO  OPM,  WE  HAVE 
COMPLETED  AN  INVESTIGATION  OF  ALLEGED  MERIT  SYSTEMS  VIOLA- 
TIONS AT  THE  DEPARTMENT  OF  THE  INTERIOR,  INVOLVING  THE 
MOVEMENT  OF  POLITICAL  APPOINTEES  INTO  CAREER  SERVICE  AT 
TRANSITION  TIME.  OUR  FINAL  REPORT,  INCLUDING  REQUIREMENTS 
FOR  CORRECTIVE  ACTION,  HAS  BEEN  FORWARDED  TO  THE  DEPARTMENT 
OF  THE  INTERIOR,  WITH  COPIES  TO  OUR  CONGRESSIONAL  OVERSIGHT 
COMMITTEES  AS  WELL  AS  TO  GAO  AND  THE  OFFICE  OF  THE  SPECIAL 
COUNSEL. 

NOW,  WE  HAVE  BEEN  ASKED  BY  THE  PRESIDENT  TO  UNDERTAKE  A 
REVIEW  OF  PAY  BONUSES  AWARDED  BY  THE  OUTGOING  ADMINISTRATION 
IN  ITS  FINAL  MONTHS,  AND  THAT  REVIEW  IS  UNDERWAY. 

WE  ALSO  WANT  TO  NOTE  THAT  OPM  IS  ACTIVELY  ENGAGED  IN  PROMOT- 
ING WORK  AND  FAMILY  PROGRAMS  IN  THE  FEDERAL  GOVERNMENT, 
BASED  ON  ITS  APRIL  1992  REPORT  TO  CONGRESS:  A  STUDY  OF  THE 
WORK  AND  FAMILY  NEEDS  OF  THE  FEDERAL  WORKFORCE. 
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THROUGH  ITS  WORK  AND  FAMILY  PROGRAM  CENTER,  0PM  IS  PROVIDING 
GOVERNMENTWIDE  LEADERSHIP,  POLICY  GUIDANCE,  AND  COMPREHENSIVE 
TECHNICAL  ASSISTANCE. 

IN  COLLABORATION  WITH  THE  INTERAGENCY  PARTNERSHIP  ON  WORK  AND 
FAMILY,  0PM  IS  FOCUSING  ON  SEVERAL  KEY  ISSUES  SUCH  AS  QUALITY 
STANDARDS  FOR  CHILD  CARE  CENTERS,  MANAGERIAL  TRAINING  RELATED 
TO  WORK  AND  FAMILY,  AND  IDENTIFYING  AND  MARKETING  PROGRAM 
RESOURCE  MATERIALS  FOR  AGENCIES. 

WE  ARE  IN  THE  PROCESS  OF  DEVELOPING  REGULATIONS  TO  IMPLEMENT 
THE  RECENTLY  ENACTED  FAMILY  AND  MEDICAL  LEAVE  ACT  OF  1993 
(PUBLIC  LAW  103-3)  .  TITLE  II  OF  THE  ACT  PROVIDES  UNPAID 
FAMILY  AND  MEDICAL  LEAVE  FOR  FEDERAL  EMPLOYEES  COVERED  BY  THE 
ANNUAL  AND  SICK  LEAVE  SYSTEM  ESTABLISHED  UNDER  CHAPTER  63  OF 
TITLE  5,  UNITED  STATES  CODE,  AND  CERTAIN  OTHER  FEDERAL 
EMPLOYEES. 

THE  DEPARTMENT  OF  LABOR  (DOL)  MUST  PRESCRIBE  REGULATIONS  TO 
IMPLEMENT  TITLE  I  WITHIN  120  DAYS  AFTER  ENACTMENT.  ALTHOUGH 
THERE  IS  NO  STATUTORY  DEADLINE  FOR  OPM  TO  ISSUE  REGULATIONS, 
WE  ARE  WORKING  CLOSELY  WITH  DOL  AND  PLAN  TO  PUBLISH 
REGULATIONS  IMPLEMENTING  TITLE  II  AT  APPROXIMATELY  THE  SAME 
TIME   DOL   IMPLEMENTS   TITLE   I   FOR   THE    PRIVATE    SECTOR. 
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THE  5-YEAR  EXPERIMENTAL  LEAVE  TRANS PER/ LEAVE  BANK  PROGRAM 
AUTHORIZED  BY  CONGRESS  IN  1988  EXPIRES  IN  OCTOBER  1993,  AND 
OPM  IS  REQUIRED  TO  MAKE  A  REPORT  TO  CONGRESS  ON  THE  PROGRAM 
IN  APRIL  1993. 

UNDER  THE  LEAVE  TRANSFER  PROGRAM,  EMPLOYEES  ARE  PERMITTED  TO 
"DONATE"  A  PORTION  OF  THEIR  ACCRUED  ANNUAL  LEAVE  TO  ANOTHER 
EMPLOYEE  WHO  NEEDS  ADDITIONAL  PAID  TIME  OFF  BECAUSE  OF  A 
MEDICAL  EMERGENCY  OR  A  MEDICAL  CONDITION  AFFECTING  THE 
EMPLOYEE  OR  THE  EMPLOYEE'S  FAMILY  MEMBER.  UNDER  THE  SEPARATE 
LEAVE  BANK  PROGRAM,  USED  EXPERIMENTALLY  IN  SIX  FEDERAL 
AGENCIES,  EMPLOYEES  CONTRIBUTE  ANNUAL  LEAVE  TO  A  COMMON  LEAVE 
FUND  WITHIN  EACH  AGENCY  AND  THEN  APPLY  TO  WITHDRAW  LEAVE  FROM 
THE  FUND  IF  THEY  ENCOUNTER  A  PERSONAL  OR  FAMILY  MEDICAL 
EMERGENCY . 

OPM  COLLECTED  DATA  FROM  AGENCIES  IN  LATE  1992  AND  WE  ARE 
PREPARING  A  FINAL  REPORT  TO  CONGRESS. 

OF  COURSE,  OPM  ALSO  ADMINISTERS  THE  FEDERAL  EMPLOYEE  RETIRE- 
MENT, HEALTH  BENEFITS,  AND  LIFE  INSURANCE  PROGRAMS.  OPERAT- 
ING ESSENTIALLY  AS  A  LARGE  SCALE  FINANCIAL  SERVICES  ENTER- 
PRISE, WE  PROVIDE  A  WIDE  VARIETY  OF  BENEFIT  SERVICES  TO  OVER 
2.8  MILLION  ACTIVE  EMPLOYEES  AND  2.3  MILLION  RETIREES  AND 
QUALIFIED   DEPENDENTS.    EACH   YEAR,   WE   DISBURSE   RECURRING 
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ANNUITY  PAYMENTS  TOTALING  OVER  $33  BILLION,  STOP  PAYMENTS  ON 
84,000  ACCOUNTS,  AND  INITIATE  PAYMENTS  TO  APPROXIMATELY 
130,000  NEW  BENEFICIARIES.  IN  ADDITION,  WE  COLLECT  OVER  $15 
BILLION  IN  RETIREMENT  CONTRIBUTIONS,  $13  BILLION  IN  HEALTH 
INSURANCE  PREMIUMS,  AND  $1  BILLION  IN  LIFE  INSURANCE 
PREMIUMS.  THESE  MONIES  ARE  DEPOSITED  IN  THREE  SEPARATE  TRUST 
FUNDS  WHOSE  AGGREGATE  BALANCES  AT  THE  END  OF  FY  1992  TOTALED 
$305  BILLION.  THE  SCOPE  OF  THE  BENEFIT  PROGRAMS  ADMINISTERED 
ENCOMPASSES  THE  POSTAL  SERVICE,  THE  EXECUTIVE,  LEGISLATIVE, 
AND  JUDICIAL  BRANCHES,  AND  FEDERAL  INSTALLATIONS  AND 
ANNUITANTS  LOCATED  THROUGHOUT  THE  WORLD. 

EFFECTIVE  WITH  THE  FIRST  PAY  PERIOD  OF  THIS  YEAR,  WE  IMPLE- 
MENTED SIGNIFICANT  REDUCTIONS  IN  THE  PREMIUMS  CHARGED  UNDER 
THE  FEDERAL  EMPLOYEES  GROUP  LIFE  INSURANCE  (FEGLI)  PROGRAM. 
IN  ORDER  TO  PROVIDE  EMPLOYEES  WITH  THE  OPPORTUNITY  TO  ADD  TO 
THEIR  EXISTING  COVERAGES  OR  TO  ENROLL  IN  FEGLI  IF  THEY  PREVI- 
OUSLY WAIVED  OR  CANCELED  COVERAGE,  WE  WILL  BE  SPONSORING  AN 
OPEN  ENROLLMENT  PERIOD  TO  BE  HELD  FROM  MARCH  29  THROUGH 
APRIL  30,  1993.  THIS  WILL  BE  THE  FIRST  OPEN  ENROLLMENT 
PERIOD  OFFERED  UNDER  THE  PROGRAM  IN  OVER  SEVEN  YEARS. 

THE  FINAL  ISSUE  I  WOULD  LIKE  TO  TOUCH  ON  TODAY  CONCERNS  THE 
FEDERAL  EMPLOYEES  HEALTH  BENEFITS  (FEHB)  PROGRAM.  BEFORE 
1990,  THE  GOVERNMENT  SHARE  OF  THE  PREMIUMS  FOR   THAT   PROGRAM 
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WAS  DETERMINED  BY  THE  "BIG  SIX"  COST-SHARING  FORMULA.  THE 
MAXIMUM  GOVERNMENT  CONTRIBUTION  WAS  60  PERCENT  OF  THE 
UNWEIGHTED  AVERAGE  OF  THE  PREMIUMS  FOR  THE  BIG  SIX  PLANS, 
DETERMINED  SEPARATELY  FOR  SELF  ONLY  AND  FAMILY  PREMIUMS.  THE 
BIG  SIX  WERE  DEFINED  BY  STATUTE  TO  BE  THE  HIGH  OPTIONS  OF  THE 
TWO  GOVERNMENT-WIDE  PLANS  (BLUE  CROSS/BLUE  SHIELD  AND  AETNA) , 
THE  TWO  LARGEST  EMPLOYEE  ORGANIZATION  PLANS,  AND  THE  TWO 
LARGEST  HEALTH  MAINTENANCE  ORGANIZATIONS  (HMO'S) . 

WHEN  AETNA  WITHDREW  FROM  THE  FEHB  PROGRAM  IN  1989,  CONGRESS 
ENACTED  A  TEMPORARY  FORMULA,  OFTEN  REFERRED  TO  AS  THE 
"PHANTOM  BIG-6"  FORMULA.  THE  OMNIBUS  BUDGET  RECONCILIATION 
ACT  OF  1990  EXTENDED  THE  USE  OF  THIS  FORMULA  THROUGH  CALENDAR 
YEAR  1993.  THIS  ARRANGEMENT  SPECIFIED  THAT  A  REPLACEMENT 
PREMIUM  BE  CALCULATED  FOR  THE  AETNA  PLAN  IN  ORDER  TO  PRESERVE 
THE  "BIG-6"  BASE.  THE  REPLACEMENT  (PHANTOM)  PREMIUM  WAS 
CALCULATED  BY  APPLYING  THE  RATE  OF  INCREASE  THAT  OCCURRED  FOR 
THE  REMAINING  FIVE  PLANS  TO  THE  PREMIUM  FOR  THE  AETNA  PLAN. 

WITH  THE  EXPIRATION  OF  THAT  TEMPORARY  AUTHORITY,  THE  GOVERN- 
MENT MAXIMUM  CONTRIBUTION  FOR  CONTRACT  YEAR  1994  WILL  BE 
CALCULATED  USING  THE  REMAINING  "BIG-5"  PLANS.  THIS  WILL 
SHIFT  SOME  PREMIUM  COSTS  FROM  THE  GOVERNMENT  TO  ENROLLEES. 
THE  EFFECT  ON  INDIVIDUAL  ENROLLEES  WILL  VARY  DEPENDING  ON 
THEIR    PLAN   SELECTION   AND   THE   PORTION   OF   PLAN   PREMIUM 
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CURRENTLY  BEING  PAID  BY  THEIR  EMPLOYING  AGENCY. 

THESE  ARE  JUST  SOME  OF  THE  SIGNIFICANT  ONGOING  INITIATIVES 
WHICH  ARE  UNDERWAY  AT  THE  OFFICE  OF  PERSONNEL  MANAGEMENT.  I 
HOPE  THIS  BRIEF  REVIEW  HAS  BEEN  HELPFUL  TO  THE  SUBCOMMITTEE, 
AND  I  WILL  BE  GLAD  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE. 
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OFFICE  OF  PERSONNEL  MANAGEMENT 

FY  93  BUDGET 

(dollars  in  thousands) 


Salaries  and  Expenses 


FY  93 
OBLIGATIONS     FTE 
118,384  •      1,730 


Transfers  from  the  Trust  Funds  (annual) 


82,532 


1,582 


Transfers  from  the  Trust  Funds  (no-year) 
FAPS  Project 


13,475 


18 


Advances  and  Reimbursements 


28,000 


440 


Revolving  Fund 

Human  Resources  Development 

Investigations 

Other 


247,027 

2,207 

122,182 

424 

116,216 

1,492 

8,629 

291 

OPM  TOTALS 


489,418 


5,977 


InsF>ector  General 

Salaries  &  Expenses 

Trust  Funds 

Advances  &  Reimbursements 


0,727 

123 

4,227 

51 

6,500 

72 

0 

0 

TOTALS 


500,145 


6,100 


*  Excludes  $616  transferred  to  GSA  for  the  National  Advisory  Council  on  the  Public  Service. 
Total  FY  93  S&E  appropriation  uas  $119,000. 
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LOCALITY  PAY 


Mr.  HOYER.  Thank  you  very  much.  Let  me  at  the  outset  thank 
Charlene  Luskey  of  your  agency  who  has  been  very,  very  helpful 
to  us  on  a  recent  matter.  She  was  very  responsive  and  effective  and 
we  appreciate  it  very  much. 

How  much  of  the  $1,361  billion  savings  projected  for  fiscal  year 
1994  is  related  to  the  pay  freeze  and  how  much  to  the  delay  in  lo- 
cality pay? 

Ms.  Lattimore.  Jean,  do  you  have  some  specific  figures? 

Ms.  Barber.  All  of  the  $1.3  as  I  understand  it  is  related  to  the 
ECI  adjustment. 

Mr.  HOYER.  Do  you  have  an  estimation  of  the  locality  pay? 

Ms.  Barber.  No,  we  do  not  have  an  estimation  of  the  locality 
pay.  Current  law  said  that  we  could  spend  up  to  $1.8  billion,  but 
we  have  not  calculated  all  the  aspects,  so  it  is  not  possible  to  give 
a  firm  figure  on  what  that  locality  pay  would  have  been. 

Mr.  Hoyer.  When  is  that  scheduled  to  be  completed? 

Ms.  Barber.  When  is  what  scheduled  to  be  completed,  sir? 

Mr.  HoYER.  The  locality  survey.  That  is  what  you  said  had  not 
been  completed  yet,  therefore  you  could  not  determine  it. 

Ms.  Barber.  The  surveys  will  not  be  completed  until  the  end  of 
September.  The  last  one  will  be  delivered  in  August.  After  that 
time,  we  meet  with  the  Federal  Salary  Council  and  they  did  give 
us  their  recommendations  and  then  the  report  actually  goes  to  the 
President,  I  believe,  in  December. 

validity  of  bls  survey 

Mr.  Hoyer.  I  understand  there  have  been  some  questions  raised 
concerning  the  survey,  with  respect  to  the  validity  of  the  assess- 
ments which  are  being  made.  Obviously,  as  you  know  I  was  the 
sponsor  of  the  study,  it  resulted  in  a  joint  efibrt  between  0PM, 
0MB,  and  the  Congress,  as  well  as,  the  White  House  itself.  We 
have  already  made  adjustments  in  three  high  cost  areas  of  the 
country. 

The  question  is  now  being  raised  as  to  the  validity  of  the  study, 
and  therefore  partly  justifying  the  delay  in  implementing  locality 
pay  from  January  1,  1994  to  January  1,  1995.  Will  you  discuss  first 
of  all  the  validity  of  the  statistical  and  procedural  proponents  that 
are  being  followed  to  determine  the  locality  disparity? 

Ms.  Barber.  Well,  there  are  a  number  of  issues  that  have  been 
raised,  Mr.  Chairman,  as  BLS  has  been  out  conducting  the  surveys 
and  then  feeding  the  data  back  to  us  and  we  have  shared  it  with 
0MB  and  the  Federal  Salary  Council.  We  are  basically  following 
the  same  methodology  that  was  followed  when  we  made  the  nation- 
wide comparison  under  the  old  system.  There  were  some  problems 
with  that  methodology  then. 

Those  problems  have  been,  we  are  finding,  greatly  exacerbated 
when  you  are  looking  at  it  not  as  a  national  economy  or  even  the 
Government  as  a  whole,  but  a  little  piece  of  the  Government  in  one 
location  and  a  little  piece  of  the  national  economy  in  one  location. 
Some  of  the  distortions  when  you  do  it  in  that  small  fi*amework  be- 
come much  greater.  The  structure  of  work  is  very  different  in  the 
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private  sector  from  the  Federal  Government  and  so  this  kind  of 
comparison  is  inherently  problematic. 

It  is  often  said  that  the  private  sector  is  more  of  a  pyramid  and 
we  are  more  pear-shaped  with  more  jobs  sort  of  toward  the  middle 
range,  and  so  when  you  need  these  comparisons,  they  are  very 
hard  to  make.  In  the  local  areas,  we  have  run  into  a  number  of 
problems.  We  have  run  into,  in  many  cases,  an  inability  to  match 
jobs,  especially  at  the  higher  levels,  an  inability  to  find  the  right 
matches  and  then  of  course  BLS  has  a  number  of  statistical  screens 
that  they  have  to  pass  through,  and  so  we  are  losing  a  lot  of  data 
in  some  locations. 

We  are  just  unable  to  find  the  matches  in  order  to  help  us  pin 
that  down.  Some  local  economies  just  don't  seem  to  have  enough 
employment  base  to  give  us  the  right  matches,  and  in  other  areas, 
it  can  be  for  any  number  of  other  reasons,  a  dominance  problem 
that  one  industry  dominates  and  BLS  won't  use  the  data  if  that  is 
the  case. 

So  we  have  run  into  just  a  complete  set  of  diff"erent  issues.  It  de- 
pends on  each  different  locality  as  to  which  one  is  paramount.  We 
are  also  finding  that  the  almost  serendipity  of  which  jobs  are  pub- 
lished in  a  given  locality,  by  publish,  I  mean  they  pass  all  the  BLS 
specifics,  et  cetera,  they  are  publishable  and  usable,  we  are  finding 
that  that  has  an  enormous  impact  on  the  gap  that  you  would  cal- 
culate for  that  area,  just  almost  the  chance  that  this  job  publishes 
in  locality  A  but  not  in  locality  B  has  a  tremendous  impact  when 
you  calculate  the  total  gap,  which  may  or  may  not  have  anything 
to  do  with  the  real  difference  there  in  salaries. 

One  example  I  can  give  you  is  the  case  of  Atlanta.  If  we  just  look 
at  the  matches  for  clerical,  technical,  and  administrative  jobs  in  At- 
lanta and  apply  the  old  calculation  methodology,  we  come  up  with 
a  gap  of  15  percent.  We  had  just  a  very  few  jobs. 

Mr.  HOYER.  Private  sector  over  public  sector? 

Ms.  Barber.  Yes.  Yes.  If  we  then  add  in  the  few  professional  jobs 
that  publish  and  then  make  the  calculation,  the  whole  schedule  is 
then  off  by  30  percent.  The  gap  becomes  30  percent,  so  I  think  you 
have  to  ask  whether  you  really  want  to  do  that,  whether  you  really 
want  to  overpay  the  majority  of  people  on  the  schedule  because 
these  very  few  jobs  at  the  top  of  the  schedule  are  in  a  sense,  you 
know,  torquing  the  whole  thing  up. 

So  it  is  that  kind  of  a  problem  that  we  have  nm  into,  and  it  is 
going  to  take  some  work  to  see  what  alternative  methodologies  can 
be  used  to  get  a  better  assessment. 

PAY  GAP 

Mr.  HoYER.  Ms.  Barber,  I  have  been  involved  in  this  for  12  years. 
You  may  have  been  involved  in  it  longer  than  that. 

Ms.  Barber.  No,  I  have  not. 

Mr.  HoYER.  I  don't  know  how  long  you  have  been  at  0PM.  Dr. 
Devine,  when  he  was  the  director  of  the  Office  of  Personnel  M^- 
agement  he  started  with  the  premise  that  the  pay  advisory  commit- 
tee's studies  were  badly  flawed,  or  seriously  flawed.  I  use  that 
phrase  because  it  is  the  phrase  used  in  the  President's  report  this 
year.  He  and  I  communicated  back  and  forth,  we  had  some  con- 
frontations and  he  tried  to  make  some  new  configurations.  They 
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put  new  people  on  the  pay  advisory  committee,  and  the  reports 
were  pretty  consistent.  "Xou  may  have  a  difference  of  three,  four  or 
five  points,  but  essentially  the  pay  gap  was  made  very  clear. 

The  Hudson  Institute  did  a  study  back  in  1985  or  1986  which 
showed  the  same  thing.  My  concern  is  that  if  we  delay  this  locaUty 
pay  by  a  year,  it  will  make  it  simply  tougher  for  us  to  get  there. 
As  we  reduce  the  size  of  our  workforce  we  will  maximize  me  neces- 
sity to  have  our  best  people  retained,  and  have  the  tools  necessary 
to  be  able  to  recruit  good  people.  The  principal  responsibility  of  the 
Of&ce  of  Personnel  Management  is  to  advise  the  executive  depart- 
ment on  how  to  get  there  from  here. 

Frankly,  I  am  more  concerned  about  the  locahty  pay  deferment 
than  I  am  the  pay  freeze.  I  strongly  dislike  the  pay  freeze  and  I 
don't  know  that  I  will  be  able  to  do  anything  about  it.  The  Federal 
employees  have  taken  a  pay  freeze  twice  in  the  last  10  years  and 
they  won't  like  it  if  Ihat  happens  in  fiscal  year  1994.  However,  if 
systematically  we  don't  get  up  to  the  business  in  Atlanta,  from 
what  I  hear  you  saying  it  is  at  least  15  percent. 

Ms.  Barber.  Based  on  that  methodology,  looking  at  the  clerical, 
technical,  administrative  jobs. 

Mr.  HOYER.  But  it  is  at  least  15  percent  presumably  at  the  low 
point,  because  you  say  if  you  include  higher  level  iobs,  it  gets  you 
up  to  30  percent.  I  don't  have  any  doubts  that  higher  level  jobs  in 
the  Federal  service  are  paid  at  substantially  less  than  private  sec- 
tor, fiirthermore,  I  don't  think  we  are  ever  going  to  close  that  gap. 
On  the  other  hand,  you  could  not— there  is  not  a  corporate  leader 
in  America  that  has  the  responsibiUty  that  the  Secretary  of  State 
heis  or  the  Secretary  of  Defense  has  or  for  that  matter  the  Sec- 
retary of  Treasury,  and  you  are  not  going  to  pay  them  comparable 
wages. 

We  are  not  going  to  start  paying  those  secretaries  $4  or  $5  mil- 
hon  a  year.  Are  we  at  a  point  where  0PM  cannot  come  up  with 
a  vaHd  statistical  analysis  in  August,  three  years  after  passage  of 
the  Pay  Reform  Act  of  1990  so  that  we  can  implement  locaUty-pay 
in  January  of  1994.  Is  that  what  I  am  being  told? 

Ms.  Barber.  I  think  what  you  are  hearing  is  that  there  are  seri- 
ous doubts  about  the  methodology  that  has  been  employed  here- 
tofore, and  until  we  begin  getting  sufiicient  surveys  back  from  BLS, 
you  couldn't  see  this,  and  so  a  great  deal  of  this  time,  you  men- 
tioned we  have  had  several  years,  has  been  getting  the  surveys  in 
place,  getting  the  data  done,  et  cetera,  and  this  becomes  visible 
only  really  when  the  results  are  in,  but  I  think  there  are  grave 
doubts  about  it.  I  think  there  is  even  a  doubt  as  to  whether  there 
should  be  a  sole  criterion,  such  as  the  results  of  a  survey,  that 
would  trigger  this,  that  would  trigger  an  adjustment,  as  opposed  to 
using  mmtiple  criteria  as  an  alternative  to  putting  all  the  weight 
on  one  measurement. 

Mr.  HoYER.  Has  that  been  discussed? 

Ms.  Barber.  Has  it  been  discussed? 

Mr.  HOYER.  Yes.  In  other  words  if  that  was  a  concern,  bear  in 
mind  we  are  some  three  years  now  from  the  Pay  Reform  Act  of 
1990,  two-and-a-half  years,  I  guess — I  am  somewhat  concerned  that 
we  haven't  come  to  grips  with  this  before  now.  If  we  have  then  I 
just  missed  my  intention  and  maybe  I  have  been  negUgent. 
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Ms.  Barber.  Well,  I  don't  think  that  these  problems  could  have 
been  totally  foreseen  without  the  actual  data  in  hand. 

Mr.  HOYER.  What  is  0PM  doing  at  this  point — let  me  ask  you  a 
question.  You  may  not  be  able  to  answer  this,  Ms.  Lattimore,  but 
assuming  we  decide  to  implement  the  locality  pay  adjustment  in 
January  of  1994,  could  we  do  that,  and  what  steps  would  0PM 
have  to  take  in  conjunction  with  BLS  or  others  to  ensure  that  we 
could  do  that  rationally? 

Ms.  Lattimore.  We  would  be  dealing  with  the  Federal  Salary 
Council,  having  them  look  at  the  surveys  as  they  formulate  their 
recommendation  and  then  the  recommendation  does  need  to  be 
based  on  something  other  than  only  the  survey  results,  but  that 
would  have  been  the  next  step  in  the  process. 

Mr.  HoYER.  If  we  made  the  determination  at  some  time  in  the 
next  two  weeks  to  proceed  with  the  locaUty  pay  adjustment  for 
January  1994,  would  it  be  possible  to  do? 

Ms.  Lattimore.  It  is  possible  if  we  are  going  to  continue  along 
with  the  same  methodology  and  game  plan  that  we  are  using  up 
to  date. 

Mr.  HOYER.  On  the  other  hand,  from  what  I  hear  Ms.  Barber 
saying,  OPM's  position  would  perhaps  be  to — and  I  realize  we  don't 
have  a  director  and  there  hasn't  been  discussion  with  the  executive 
branch  on  this  from  what  I  hear  you  saying,  you  would  advise  the 
President  and  the  Congress  that  you  could  not  support  the  study 
with  confidence  based  upon  statistically  justifiable  findings? 

Ms.  Lattimore.  I  don't  think  you  have  that  level  of  concern. 

Ms.  Barber.  Well,  there  are  several  concerns  here.  I  think  BLS 
has  carried  out  its  role  as  it  was  supposed  to.  I  don't  think  anyone 
is  questioning  that.  I  think  it  is  a  question  of  whether  the  compari- 
sons are  set  up  in  the  right  way  and  whether  you  can  use  these 
kinds  of  comparisons  as  the  sole  criterion  for  making  an  adjust- 
ment. 

As  I  understand  it,  that  is  the  concern,  so  it  isn't  a  matter  that 
the  surveys  haven't  been  carried  out  in  the  right  way.  They  have 
been  carried  out  in  the  right  way  to  the  best  of  my  knowledge,  the 
question  is,  is  the  comparison  that  we  are  trying  to  make  a  wholly 
accurate  one,  and  a  wholly  feasible  one,  and  if  it  is,  is  it — or  if  it 
isn't,  is  that  alone,  that  factor  alone  enough  to  drive  the  adjust- 
ments? 

Mr.  Hoyer.  I  understand  that  and  I  think  you  reiterated  what 
I  think  I  heard  you  say  before.  My  question  though  is  if  a  deter- 
mination were  made  to  proceed  as  the  law  now  requires,  would 
0PM  be  in  a  position  of  saying  that  that  was  a  valid  action?  Could 
you  advise  the  President  that  that  was  a  vahd  action  to  pursue  in 
January  of  1994? 

Ms.  Barber.  I  don't  think  we  can  answer  that  question  now. 

Mr.  Hoyer.  All  right,  I  won't  pursue  that  further.  Mr.  Darden. 

Mr.  Darden.  Please  continue,  Mr.  Chairman. 

downsizing 

Mr.  Hoyer.  I  had  a  discussion  yesterday  with  Archives  and  you 
may  have  heard  my  discussion  here.  It  appeared  to  be  directed  at 
Archives,  it  was  not.  It  just  so  happened  that  Archives  is  110  below 
its  authorized  FTEs.  It  then  just  happens  that  4  percent  of  their 
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FTEs  is  110  and  therefore  appeared  that  if  they  stayed  where  they 
are  now,  they  could  successfully  argue  that  we  have  cut  110  people, 
which  is  the  President's  4  percent  across  the  board. 

I  made  the  observation  that  the  public  is  already  cynical  enough 
about  government.  If  we  simply  cut  from  paper  figures,  authorized 
numbers  but  not  real  numbers,  then  we  are  going  to  be  not  very 
sanguine  about  our  actions  in  Washington.  Now  having  said  that, 
as  you  imderstand  the  100,000 — although  I  saw  the  figure  in  the 
paper  of  152,000  as  it  was  apportioned  to  various  agencies,  first  of 
all  let  me  ask  the  question;  Is  the  implementation  of  President 
Clinton's  poUcy  100,000  reduction  or  152,000  reduction? 

Ms.  Lattimore.  We  understood  it  to  be  100,000. 

Mr.  HOYER.  Did  you  see  it  in  the  Washington  Post? 

Ms.  Lattimore.  Yes,  I  did. 

Mr.  HoYER.  Did  you  understand  the  difference? 

Ms.  Lattimore.  We  have  not  been  able  to  reconcile  that  as  of 
yet.  It  may  be  as  you  go  for  4  percent  across  the  board  and  handed 
it  up  in  all  the  agencies,  it  gets  you  more  than  100,000.  We  have 
looked  at  it  by  agency  by  agency  comparisons. 

Mr.  Hoyer.  Of  course,  when  you  apply  4  percent,  the  Defense 
Department  presumably  will  take  a  greater  reduction  than  other 
agencies  will  because  of  the  downsizing  of  the  Defense  Department 
itself;  is  that  correct? 

Ms.  Lattimore.  I  am  assuming  that  they  are  applying  4  percent 
to  their  fiscal  year  1993  allocation,  which  would  then  mean  that 
part  of  their  downsizing  would  be  part  of  that.  But  we  have  not 
had  any  discussions  with  Defense  yet  to  know  that  for  sure. 

Mr.  Hoyer.  Has  0PM  undertaken  discussions  with  individual 
agency  personnel  managers  with  respect  to  how  one  manages  the 
downsizing,  and  the  incorporation  of  the  downsizing  through  attri- 
tion without  adversely  affecting  the  performance  of  the  agency  or 
individual  emplo5mient? 

Ms.  Lattimore.  We  have  an  ongoing  dialogue  with  agencies  just 
as  a  result  of  Defense  initiatives  that  we  have  been  doing,  and  also 
we  have  had  sort  of  an  eclectic  group  of  people  that  were  interested 
in  the  ideas  and  initiatives  that  were  coming  out  of  Defense.  We 
have  not  had  any  specific  dialogue  with  the  personnel  community 
as  a  result  of  the  recent  Euinouncement  about  the  downsizing. 

Mr.  Hoyer.  Do  you  intend  to  undertake  those? 

Ms.  Lattimore.  I  would  think  where  appropriate,  yes.  Agencies 
right  now  are  still  sort  of  jelling  their  plans. 

Mr.  Hoyer.  I  understand  that.  It  seems  to  me  I  would  advise  you 
to  do  it. 

One  of  the  experiences  that  we  had  which  was  very  bad  in  1981, 
1982  and  1983 — those  of  you  who  were  here  and  remember — was 
a  very  disruptive  undermining  process  which  impUed  that  a  great 
number  of  people  were  going  to  be  put  on  the  street.  The  final  re- 
sult was  not  a  whole  lot  of  people  put  on  the  street  through  invol- 
untary reductions-in-force,  but  instead  many  people  were  put 
through  a  lot  of  anguish  because  of  the  incredibly  poor  manage- 
ment of  the  personnel  department  of  the  Federal  government  in 
1981  and  1982.  It  was  a  confrontational,  poUtical,  demagogue  proc- 
ess. 
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Other  than  that,  I  was  relatively  neutral  on  it,  but  I  do  not  want 
to  see  that  happen  again.  I  really  don't.  I  have  no  doubt  that  this 
administration  is  as  sensitive  as  I  am  to  this  process. 

Ms.  Lattimore.  We  haven't  given  any  signals  that  was  the  in- 
tent, and  we  would  certainly  work  with  agencies. 

Mr.  HOYER.  The  Office  of  Personnel  Management  will  have  the 
primary  responsibility  of  the  personnel  managers  in  the  agencies 
being  well  informed  to  the  fact,  if  you  manage  this  well,  we  can  do 
it  without  any  sweat.  100,000  out  of  2.1  million  is  not  a  heavy  load 
for  us  to  carry.  We  have  that  attrition  in  probably  seven  months, 
don't  we?  I  ask  Ms.  Lattimore  that  you  carry  that  message. 

Mr.  Darden,  do  you  have  any  questions? 

Mr.  Darden.  Yes,  sir,  I  just  had 

Mr.  HOYER.  Why  don't  I  yield  to  you? 

Mr.  Darden.  I  had  one  or  two  matters  to  bring  up. 

Being  relatively  new  on  the  subcommittee — and  I  am  not  nearly 
so  familiar  with  0PM  as  the  Chairman.  I  do  need  to  ask  you,  how 
many  people  fall  under  your  jurisdiction?  How  many  bodies? 

Ms.  Lattimore.  6,842. 

Mr.  Darden.  No,  no.  How  many 

Ms.  Lattimore.  Federal?  2  milhon. 

Mr.  Darden.  Roughly  2  milhon. 

Ms.  Lattimore.  Yes. 

Mr.  Darden.  And  excluded  from  0PM,  I  assume,  would  be  legis- 
lative branch  employees. 

Ms.  Lattimore.  Yes. 

Mr.  Darden.  Judicial. 

Ms.  Lattimore.  Yes. 

Mr.  Darden.  Are  those  all  in  two 

Ms.  Lattimore.  There  would  be  some  under  sort  of  specific  ex- 
ceptions of  some  independent  sort  of  type  agencies,  things  that  are 
excluded  for  some  purposes  of  0PM  where  they  have  their  own  per- 
sonnel authorities  or  they  are  part  of  excepted  titles.  But,  when  it 
gets  to  the  benefits  and  retirement,  everybody,  just  about  every- 
body. 

Mr.  Darden.  Generally  speaking,  with  the  exception  of  the  legis- 
lative and  judicial  branch  employees,  all  would  fall  under  you? 

Ms.  Lattimore.  Yes. 

Mr.  Darden.  And  you  mentioned  6,842. 

Ms.  Lattimore.  OPM  staff,  yes. 

Mr.  Darden.  Thank  you. 

Mr.  HOYER.  Ms.  Lattimore,  let  me  go  now  to  the  question  that 
you  raised  about  the  phantom,  which  was  obviously  to  hold  harm- 
less, to  sort  of  grant  Federal  employees  from  the  additional  pre- 
mium. How  much  increase  in  premium  do  you  project  this  will — 
this  effect  wovild  have  on  an  incuvidual  employee? 

Mr.  Smith.  On  the  individual  employee,  $23  or  so  a  month,  un- 
less people  go  for  cheaper  plans  in  order  to  prevent  this.  If  every- 
body stayed  right  where  they  are  now,  we  tMnk  it  would  be  about 
$23  on  average. 

Mr.  HOYER.  So  that  is  somewhere  in  the  neighborhood  of  $275 
or  $300  a  year. 

Mr.  Smith.  Yes. 

Mr.  HOYER.  Thank  you. 
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Now,  has  this  been  calculated  in  the  budget? 

Mr.  Smith.  Yes.  It  has  been  assumed  in  tiie  budget. 

Mr.  HOYER.  Assumed  savings  of  how  much? 

Mr.  Smith.  No,  there  are  no  assumed  savings  because  it  is  the 
current  services  number.  The  budget  baseline  has  this  drop  in  the 
government  contribution  in  it  so  the  budget — I  don't  think  address- 
es it  separately  as  a  savings. 

Mr.  HOYER.  Because  of  tiie  fact  that  the  legislative 

Mr.  Smith.  Because  it  expired,  and  so  the  baseline  tracked  the 
expiration  of  the  temporary  form. 

Mr.  HOYER.  In  order  to  fix  that,  if  you  will,  so  that  the  Federal 
employee  is  not  subjected  to  a  freeze  in  pay,  a  reduction  in  force, 
a  cancellation  of  tiie  locaUty  pay  and  an  increase  in  their  Federal 
employee  health  benefits,  how  much  would  you  have  to  put  in  the 
budget? 

Mr.  Smith.  The  Government  costs  for  everything,  retirees  and 
employees  as  well,  is  just  under  $700  miUion.  That  is  shifting  pre- 
mium costs  as  a  consequence  of  the  change. 

Mr.  Hover.  Did  you  have  any  questions? 

Mr.  VISCLOSKY.  I  did,  Mr.  Chairman. 

Mr.  Hoyer.  Mr.  Istook. 

Mr.  Istook.  Let  me  ask  you,  I  know  there  has  been  some  ques- 
tion about  the  differential  between  actual  and  authorized  work 
force  levels.  Do  you  have  that  0PM  document  that  is  government- 
wide  on  that  or  that  zeroes  in,  you  know,  perhaps  on  tiie  executive 
branch  that  shows,  overall,  the  difference  between  the  authorized 
Federal  work  force  and  the  actual  Federsd  work  force?  Do  you  have 
that  broken  down  by  agencies? 

Ms.  Lattimore.  I  don't  think  we  do  have.  We  have  the  CDPF 
system,  but  I  don't  believe  we  track  the  difference  between  FTE 
and  allocations.  We  track  data  on  authorizations,  but  I  don't  think 
we  have  actual  FTE  usage  by  agency  by  year. 

Mr.  Istook.  You  track  it  by  authorized  but  not  by  actual,  is  that 
what  you  are 

Ms.  Lattimore.  We  are  tracking  by  actual.  We  know  what  the 
authorized  is.  We  track  by  actual  in  terms  of  the  personal  actions 
that  we  are  involved  in.  So  our  system  would  show  actual  people 
on  board,  but  we  don't,  in  the  business  we  are  in,  necessarily  go 
back  and  compare  that  to  the  agency's  authorized  strength. 

Mr.  Istook.  If  you  could  supply  to  me  a  copy  of  what  you  do 
have,  I  would  appreciate  it. 

Ms.  Lattimore.  Whatever  we  have,  okay. 

Mr.  Istook.  And  that  way  at  least  that  enables  me  to  cross  ref- 
erence it  against  some  of  the  other  figures  that  are  going  around. 

I  understand  that,  for  example,  when  the  President  talks  about 
a  4  percent  cut,  he  uses  the  term  of  100,000  people  to  match  up 
with  it.  I  have  heutl  it  questioned  whether  4  percent  mig^t  actu- 
ally be  150,000,  if  it  is  a  true  4  percent,  and  your  figures  might 
shed  some  li^t  on  that  or  perhaps  you  might  shed  some  li^t  on 
it  if  you  know. 

Ms.  Lattimore.  I  don't  know  off  the  top  for  that  in  terms  of  just 
even  applying  that  to  us.  The  4  percent  would  probably  result  in 
a  significant  cut  in  ours,  and  I  guess  the  cut  gets  even  more  signifi- 
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cant  because  the  dollars  associated  with  those  numbers  of  slot  re- 
ductions go  away  also. 

Mr.  ISTOOK.  Any  information  that  you  might  provide  that  helps 
us  get  a  handle  on  what  it  is  throughout  the  government  would 
certainly  help. 

Ms.  Lattimore.  We  can  do  that. 

Mr.  ISTOOK.  Thank  you  very  much.  Thank  you. 

[The  information  foUows:] 
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BtPLOVMEKr 

nrnMBExttn 

CBANCSnUMt 
CYlfHAVC 

TOTAL 

XMUS4 

OMU 

LEOBLATIVE  BRANCH 

3«.S09 

sot 

JUDICIAL  BRANCH 

Z7.W7 

MOl 

eXECimVE  BRANCH 

3^>.T» 

■SIM* 

EXECUTIVE  BRANCH 


TOTAL  EMPLOYMENT 
Compartd  to  the  Calendar  Year  1988  Average,  tbe 
Executive  Branch  tgencies  bad  37^44  less 
employees.  Agencies  significantly  below  their 
1988  average  were:  Army  (-49,434),  US  Postal 
Service  (-42,079),  Navy  (-40,429),  Air  Force 
(-38,930),  Tennessee  Valley  Authority 
(-11,332)  and  Commerce  (-5,623).  Agencies 
above  their  1988  average  included:  Other 
Defense  Activities  (-l-SS.llS),  Justice 
(  +  21,952),  Veterans  Affairs  (+14.500), 
Federal  Deposit  Insurance  Corporation 
(+13,946).  Agriculture  (12,321),  Defense 
Logistics  Agency  (+11.933).  Interior 
(+10,845),  Health  and  Human  Services 
(+7,627),  and  Transporution  (+7.504). 

TOTAL  RELA7E}-T0-CEUNQ  EMPUOrVMENT* 
Non-Postal,  Non-Defense  (Military  Functions) 
Ceiling-related  employment  in  the  non-postal, 
non-Defense  (military  functions)  portion  of  tbe 
Executive  Branch  was  1.237.975  for  September 
1992.  Compared  to  September  1991,  the 
Executive  Branch  non-postal  non-Defense 
(military  functions)  agencies  increased  by  13395. 
Significant  increases  occurred  in  Justice 
(+5,814),  Veterans  Affairs  (+4.011),  Interior 
(  +  3,382),  Agriculture  (+2,691),  Federal 
Emergency  Management  Agency  (+2,488), 
Health  and  Human  Services  (+1334),  Energy 
(+1,207)  and  Small  Business  Administration 
(+1,039).  Significant  decreases  occurred  in 
Tennessee  VaUey  Authority  (-5377),  Treasury 
(-4,923)  and  Housing  and  Urban  Development 
(-1,236). 

Department  of  Defense  (MlliUry  Functioos) 
Compared  to  September  1991 ,  the  Department  of 
Defense  (military  functions)  employment 


decreased  by  29,455.  Due  to  major  shifts  within 
the  Department  of  Defense,  employment  in 
Other  Defense  Activities  increased  t^  20.S37. 
Most  of  the  increase  occorred  due  to  the  transfer 
of  employees  &x>m  Army,  Navy,  and  Air  Force  to: 
the  Defense  Commissary  Agency  (20,000);  and 
the  Defense  Dependents  Schools  (1,000).  Army 
decreased  by  22,914.  Navy  decreased  by  18,763. 
and  Air  Force  decreased  by  17.175  [Note:  The 
Department  of  Defense  imposed  a  partial 
prohibition  on  hiring  civilian  personnel  in 
January  1990.  Since  then.  Defense  (military 
fiinaions)  declined  by  89.65a] 

FY  1992  ASStONED  WORKYEAR  CEILMOS* 

The  OfDce  of  Management  and  Budget  assigned 
Executive  Branch  non-postal,  non-military 
agencies  an  aggregate  work  year  ceiling  of 
1,187,260  for  FY  1992  (as  updated  in  tbe 
President's  FY  1993  Budget).  OMB  has  revised 
this  figure  down  by  7,61 1  to  1,179,649  due  mainly 
to  6,475  fewer  work  years  for  Federal  Deposit 
Insurance  Corporation  (including  tbe 
Resolution  Triist  Corporation). 

Through  September  1992.  non-postal, 
non-militaiy  agencies  have  used  1,169,626  work 
years-10,023  fewer  work  years  than  the  projected 
year-end  ceiling  of  1,179,649  w>rk  years.  While 
100%  of  tbe  ceiling  year  has  elapsMl,  tbe  late  of 
work  year  usage  overall  was  99.2%  for  the 
tton-posul,  non-military  agencies.  In  its  response 
to  natural  disasters,  tbe  Federal  Emergency 
Management  Agency  has  used  118%  of  its 
allocated  M>rk  years. 

*  Excludes  employeet  in  Ibe  Youlh  ProfniBt  ind 
Coopeniive  EduaUoo  Prafnm.  Deputoeal  (/  Dcfene 
(miliuiy  (unctioai)  ire  ■at  ooauoUed  by  ocUinii. 


Picparo)  by:   Onke  oT  WorUorae  Inforauiioo,  Penonnel  SyueoM  ud  Ovcnlfhi  Oroup,  VS.  OtUee  ct , 
Pefioiuid  MaiufODenL  For  addiiMMial  iafoiBilioa  ooaua  Mu  E  CwnKW  u  (3I>2)  <06-2S50. 
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Total  ralalad  lo  ceiling  amploymani  axcludai  amployvas  In  Youth  Programt  and  CooparaUva  Education  Program. 

OOD  (Military  functioni)  arc  not  controllad  by  Offiea  of  Managamani  and  Budgat  callingi. 
B/  SOURCE    Monthly  Rapon  or  Full-Tima  Equlvaiant/Worit  Yaar  Civilian  Employmant  (SF  1 13-G).  eovara  •mployMa 

aubfeci  to  Praaidantial  cailingi. 
CI  OafanM  ovork  yaart  raportad  only  tor  tha  Anny  Corpa  of  Enginaara  portion  of  Dalanaa  (CMI)  Functiona. 
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U.S.  GOVERNMENT  CIVILIAN  EMPLOYMENT  AND  WORK  YEARS 

DECEMBER  1992 


EMPLOYMENT 

CHANGE  FROM                | 

DECEMBER  1W2 

NOV.W 

CYlMtAVC 

TOTAL 

3,««,4l> 

*»fln 

.34.«70 

LEGISLATIVE  BRANCH 

3B.507 

■vaa 

506 

JUDIOAL  BRANCH 

2>,141 

« 

7,055 

EXECUTIVE  BRANCH 

3,014,771 

•f40,lS7 

•42,2:tl 

EXECUTIVE  BRANCH 


TOTAL  EMPLOYMENT 

Since  November  1992,  employees  in  the  Executive 
Branch  agencies  increased  40,187  due  primarily  to 
Christmas  seasonal  hires  in  the  U.S.  Postal  Service 
( +  45,673).  Compared  to  the  Calendar  Year  1988 
Average,  the  Executive  Branch  agencies  had 
42,231  fewer  employees.  Agencies  significantly 
below  their  1988  average  were:  Army  (-55,276), 
Navy  (-49,245),  Air  Force  (-41,266),  US  Postal 
Service(-14,427),  Tennessee  Valley  Authority 
(-11,619)  and  Commerce  (-6,089).  Agencies 
above  their  1988  average  included:  Other 
Defense  Activities  ( +  45^09),  Justice  (  +  22,917), 
Veterans  Affairs  (-H4,863),  Federal  Deposit 
Insurance  Corporation  (-)■  13,820),  Defense 
Logistics  Agency  ( + 11,716),  Health  and  Human 
Services  ( -t-  7^81)  and  Transportation  ( +  7358). 


TOTAL  RELATED-TOCEUNG  EMPUTinMEm* 
Noo-Postal  &  Drfcnsc  (Noa-Milltary  FuDctioas) 
Ceiling-related  employment  in  the  non-postal  and 
Defense  (non-military  functions)  portion  of  the 
Executive  Branch  was  1,215,273  for  December 
1992.  Compared  to  December  1991,  the  Executive 
Branch  non-postal  and  Defense  (non-miUtary 
functions)  agencies  increased  by  6,112. 
Significant  increases  occurred  in  Justice 
(-t- 5,028),  Veterans  Affairs  (  +  4,543),  Interior 
( -t- 1,901),  Federal  Emergency  Management 
Agency  ( + 1,331)  and  Agriculture  (  + 1,033). 
Significant  decreases  occurred  in  Treasury 
(-7,990)  and  Tennessee  Valley  Authority  (-1,686). 

Department  of  Defense  (Military  Functions) 
Compared  to  December  1991,  the  Department  of 
Defense  (military  functions)  employment 


decreased  by  36,579.  Navy  decreased  by  22,727, 
Army  decreased  by  21,022,  and  Air  Force 
decreased  by  8,362,  «tile  Defense  Logistics  and 
Other  Defense  Agencies  increased  by  15432. 
[Note:  The  Department  of  Defense  imposed  a 
partial  prohibition  on  hiring  dvilian  personnel  in 
January  1990.  Since  then.  Defense  (military 
functions)  declined  by  99^92.] 

FY  1903  ASSIGNED  WORKYEAR  CEJLMGS* 

The  Office  of  Management  and  Budget  assigned 
Executive  Branch  non-postal  and  Defense 
(non-military  functions)  agencies  an  aggregate 
work  year  ceiling  of  1,187,929  for  FY  1993  (as 
updated  in  the  President's  FY  1993  Budget). 
OMB  has  revised  this  figure  down  by  6,237  to 
1,181,692  due  mainly  to  6,480  fewer  work  years  for 
Federal  Deposit  Insurance  Corporation 
(including  the  Resohition  Trust  Corporation). 

Through  December  1992,  non-postal  and  Defense 
(non-military  functions)  agencies  have  used 
313,654  work  years,  creating  a  lapse  from  projected 
year-end  ceiling  of  over  4,200  work  years  (this  win 
vary  from  month  to  month  due  to  seasonal 
fluctuations).  While  26.9%  of  the  ceiling  year  has 
elapsed,  the  rate  of  work  year  usage  overall  was 
26.5%  for  the  non-postal  and  Defense 
(non-military  functions)  agendes.  Is  its  re^Kmse 
to  natural  disasters,  the  Federal  Emergency 
Management  Agency  has  used  40.6%  of  its 
allocated  work  years. 

*  Eicludct  eoploycct  in  Ihc  Youlb  Programt  and 
Coopentivt  Educatiaa  Pnfiwn.  Dcputmcnt  of  Defenie 
(miliuiy  functioitt)  in  OM  cootroUcd  by  eeiIiB|». 


Pnpand  try  Oflicc  ot  Workfoict  Inforautiaa,  Penoonel  SyRemt  a«)  Ocnigbi  Oroup,  U.S.  Office  of 
Penonnel  Mau|enKnl.  For  addiiioiul  infomutioa  conuct  John  E  Cunov  M  (202)  606-2SS0. 
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as.  eOVERNUENTCMUANEUPLOYUENT AND  VfORK  YEARS 
OECaiBERISeZ 


TOTAL 

TOTAL  Re>TB>  TO 

BtPLOYMBITA/ 

CSLMO  aiPtOYMBIT  W 

WORK 

YEAR*    a/ 

CHANGE 

FYim 

CHANQE 

FROM 

HOF 

DEC 

FROM 

Dec 

CHANOE 

FY16a3 

FY  1691 

FY  16*2 

WYU«a> 

AttENCV 

tan 

CY1666 

16*2 

FROM 

AVERAGE 

WORK  YEARS 

(THRU 

(26  Mt 

AVERAOE 

DEC16S1 

TO  DATE 

THRU  DEC 

DEO 

aAP«S) 

LEOICLATIVE  BRANCH 

M.M7 

SOS 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

MOtCUU.  BRANCH 

tt.tM 

7M6 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

piiiutnoMNCH 

«j»i^7i 

"^Snm  " 

..,..„..-.^-,.:^r^™r 

'■"''"*' 

:~-n;:::i,.    :... 

....-..-..^.v....,,.  ,    ^ 

■■■'.    :w?K 

•TATE 

ts.tw 

401 

iej7« 

227 

(6.M3 

e.iir 

1 

(62 

TREASURY 

1I0.U4 

-a.6Bi 

166.720 

-7  690 

ie«.ei( 

41. Aa 

-1.015 

2Si 

PBWOE  TOTAL 

unjua 

'-<o,jir 

■'mtym 

■^sn 

■'/'■•■t*'*' 

.rimtijm 

;;'^'*W« 

MM 

DEFENSE.  MILITARY  TOTAL 

M2.4ae 

-66.7ee 

•34.672 

-at.sn 

•34ja6 

211.140 

-•.061 

N/A 

ARMY.  MILITARY  FUNCTIONS 

I»1.4t6 

-66.276 

(66.679 

-21.022 

20o.ua 

71.073 

-6.0(9 

N/A 

^»»Tp»TMtHAVY                       ^, . 

,mm: 

mm,:^ 

iwrfffv!^^^ .'  .vWti<^Sfl?T-^^-.\-.-. 

a»»«L, 

;;|?*Uie 

iSi*** 

,     «»,3 

OEPT  OF  THE  AIR  FORCE 

tMZtt 

-41.166 

(•1.730 

-6.M2 

t04.67a 

•1.160 

-»Z70 

N/A 

DEFENSE  LOOISTICS  AQENCY 

64.(94 

11.716 

•4J64 

•.•76 

•4J66 

16.071 

1.611 

N/A 

^OTHER  OEFWSC  ACTWITIES 

■UM* 

4t.te* 

'■:■'•««• 

«»4 

■^■■■i'¥i.«H7' 

~''i":mit» 

'■■*'liB6 

DEFENSE.  CIVIL  TOTAL 

».7«5 

-1.625 

27.797 

604 

26.447 

7.246 

-171 

26.3  a 

JUSTICE 

*7.ni 

22.617 

66.263 

5  026 

66.162 

25.374 

».»0 

1  191 
•22 

159 

flNTEWSR      ■  ' 

mTjo 

1*H 

tfJ 

AQRICULTURE 

116.610 

677 

114.474 

1031 

117.601 

10.464 

172 

274 

COMMERCE 

S7.6M 

-a.066 

(7J29 

265 

(7.325 

9.450 

20 

266 

^'■^*'                                                             ■  ^.:;^;i*5^SK2&:s-;- 

;i?«jiM0 

•4*2 

^M» 

^■^-** 

.sy#m.,. 

„;;V||:S4,M» 

« 

MA 

HEALTH  AND  HUMAN  SERVICES 

130,»4S 

7.661 

1((.»1 

1*6 

ia*.«44 

S1.774 

124 

169 

HOUSINQ  AND  URBAN  DEV 

11.429 

146 

11.40* 
«».2*4 

-•S4 

to 

634 

i?F'iM6b'  ■ 

20.120 

1.621 
6.16( 

-266 

t*l 
252 

162 

'^iJiUNCPO»fTATI0N 

20.6S2 

7Mt 

"  "JM  ■"■■ 

meroy' 

4.029 

20.127 

269 

.OUCATION 

6.077 

422 

4.975 

23 

4.995 

1.113 

( 

26  1 

pETCRANS  AFFAIRS 
ENVIRONMNTL  PROTECTION  AGCY 

«i.sa* 

16.430 

14.666 
2.693 

WM14 
17.565 

4.841 
254 

tSI40« 

17.611 

*>•<** 

1,11* 

v.*: 

4.601 

53 

2«7 

EOUAL  EMPLOY  OPP  COMM 

2.614 

-606 

2.662 
1«JM 

27 

84» 

2.(60 

756 

2 

24,7 

Ifecsral  deposit  ms  coap  (hk  rti^    " 

'^^Wl 

MAN    . 

■-■.:*  ijtWW^^^ww- 

FEDERAL  EMERGENCY  MGMT  AQCY 

4.64S 

1MI 

4.617 

1.311 

4.646 

1.125 

•4a 

40.6 

GENERAL  SERVICES  ADMIN 

20.765 

466 

20.0(1 

-666 

20.006 

6.2(1 

-1«4 

16.6 

^TIONAL  AERO  S  SPACE  AOMIN 

tS^SM 

«4W) 

24.466 

•«60 

(4.409 

J.  •.••2 

-«B 

•OJ 

NATL  LABOR  RELATIONS  BO 

2.140 

-203 

2.130 

-7 

2.136 

566 

1 

25  4 

NUCLEAR  REGULATORY  COMM 

S646 

1(2 

3.626 

-6 

1.S25 

910 

-2 

260 

fOFFICC  OF  PERSONNEL  MQMT 

a.«M 

ac( 

•.7B3 

-28 

•.(02 

1.481 

-<>« 

«tJ  0/ 

PANAMA  CANAL  COMMISSION 

6446 

-291 

(.446 

-21( 

(.411 

2.247 

-64 

26t 

SMALL  BUSINESS  AOMIN 

6.670 

1.161 

(.(5( 

•49 

6.031 

1.069 

7 

266 

liMrTHaONlAN,  SUMMARY             '^•^S^" 

'^3»6 
16.206 

.'''•00' 
-11.616 

•JOS 

16.206 

1« 

:'; ;  •.•61 

19.14( 

6.163 

...,:„,,«7 

-712 

'♦.6  ,„ 

TENNESSEE  VALLEY  AUTHORITY 

-1.666 

224 

US  INFORMATION  AGENCY 

6116 

-606 

(.110 

106 

(.122 
4.tM 

N/A 

2.229 

40 

267 

IMENCY  FOR  INTERNATL  DEVEL 

-W1 

4.21T 

■■': :  l,i« 

-t1 

U3. 

US  POSTAL  SERVICE  t,  POSTAL  RATE  COMM. 

61B.70I 

-14.427 

N/A 

N/A 

N/A 

N/A 

N/A 

ALL  OTHER  AGENCIES 

27.766 

a.166.070 
1 .252.675 

626 

-»,604 
60.9S( 

26.176 

1.1S0JU 

1J1 5.273 

12 

6.112 

26.469 

6.614 

111 

255 

flXEC  BRANCH  NON-POSTAL           -"-~ryr 

t.1«6.2S3 

EXEC  BRANCH  NON-POSTAL.  NON-DOO(MIL) 

1.221.426 

111.654 

2J01 

!•.» 

N/A  -  No)  Aviilibl*  ot  No)  Appllcabia 

/V  SOURCE:    Monthly  Rapon  ol  F>4«4l  CIvHIwi  EmploynMnt  (SF  1 13-A):  eown  cn-4>owd  •mploynwnl  m  of  tti*  witf  of 

tft*  r«pon  pariod    Cailingt  for  Slat*.  Intartor.  Labor,  and  Enargy  Includa  aoma  amall  budgat-ralalad  aganciaa. 

Total  ralatad  to  calling  amploymant  aicludaa  amployaaa  In  Youth  Progiama  and  Cooparatlva  Education  Program 

>00  (Military  functiona)  ara  not  controllad  by  Offica  of  Managamant  and  Budgat  callinga 
^  SOURCE    Monthly  Raport  of  Full-Tlma  EqulvaJanl/Worti  Yaar  CMIian  Employfnant  (SF  113-0):  covara  amployaai 

aubiact  to  Praardantiai  callinga 
0/  Oatanaa  arort  yaara  raportad  only  for  tha  /krmy  Corpa  of  Englnaara  portion  of  Datanaa  (Chitl)  Fundiona. 
Df  Bacauaa  of  diffarant  taporting  achadulaa.  parcant  of  FY  1663  alapaad  la  21.(H  tor  0PM 
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Mr.  HOYER.  Mr.  Visclosky. 

DRUG  TESTING 

Mr.  Visclosky.  Mr.  Chairman,  thank  you  very  much. 

Ms.  Lattimore,  one  of  the  issues  that  was  covered  in  last  year's 
hearing  was  the  issue  of  drug  testing  and  Ms.  Newman,  when  she 
was  here,  indicated  that  there  was  a  major  poUcy  statement  upon 
which  agencies  have  agreed.  Do  you  have  any  sense  of  whether  or 
not  that  pohcy  will  continue  or  whether  there  will  now  be  a  change 
in  drug  testing  of  Federal  employees? 

Ms.  Lattimore.  As  far  as  I  know,  we  are  moving  on  that  same 
pathway.  We  are  doing  reasonable  suspicion  testing — some  agen- 
cies have  some  random  testing.  Most  of  them  do  testing  for  test- 
ing— designated  positions.  I  have  not  been  aware  of  any  major  shift 
in  the  policy  direction  in  that  regard.  There  have  been  no  issues 
addressed  with  us  today. 

Mr.  Visclosky.  One  other  question  I  would  have  on  all  of  these, 
given  the  specificity  of  questions  previously  answered  for  the 
record,  I  would  like  clarification  of  information  that  was  provided 
by  Ms.  Newman  for  the  record  in  last  year's  hearing. 

My  request  was,  how  many  people  have  been  tested  and  what 
were  the  positive  results  of  those  tests  and  is  there  a  cost  figure? 
And,  if  I  could  just  point  out,  a  portion  of  her  answer  indicated  that 
in  fiscal  year  1991— October  1,  1990,  to  September  30,  1991— agen- 
cies tested  105,930  people — or  at  least  conducted  that  many  tests. 
One-half  of  1  percent  were  verified  as  positive.  The  number  of 
those  that  were  random  tested  were  55,000.  Six  hundred  and  thir- 
ty-five of  those,  four-tenths  of  1  percent,  were  verified  as  positive. 
But  the  cost  was  $7,334,632. 

The  second  piece  of  information  was  a  study  done  by  the  House 
Post  Office  Committee's  Subcommittee  on  Civil  Service.  A  different 
time  period  a  year  earlier,  April  1,  1989,  to  March  31,  1990,  indi- 
cated that  there  were  28,872  tests.  Positive  results,  again,  were  es- 
sentially the  same,  .5  percent.  Of  those,  almost  all,  except  for  600, 
were  random  tests  with  a  .31  percent  positive  for  random. 

Two  questions.  Really,  there  is  almost  a  threefold  increase  from 
the  period  study  by  the  Post  Office  Committee  from  April,  1989,  to 
March  of  1990  to  October  1,  1990,  to  September  30,  1991.  Were 
there  different  samplings  or  was  that  a  significant  change  in  terms 
of  the  numbers  of  tests  that  were  then  being  administered?  I  mean, 
you  are  talking  about  a  threefold  increase  in  terms  of  the  numbers 
and  the  language  used  in  the  answer.  It  sounded  as  though  both 
figures  for  those  time  periods  were  inclusive  for  all  of  the  Federal 
agencies. 

Secondly,  there  is  a  huge  discrepancy  in  cost  figure.  The  Post  Of- 
fice Committee  indicated  that  for  one-third  the  number  of  tests, 
where  earlier  you  assume,  for  the  inflation,  all  kinds  of  procedures 
is  less,  they  indicate  the  cost  for  28,000  tests  was  $11.7  million. 
HHS  said  that  for  105,000  tests  a  year-and-a-half  later  it  was  $7.3 
million. 

So  if  there  could  be  some  clarification — and,  to  be  very  frank,  my 
concern  is  I  don't  think  that  the  Federal  work  force  is  riddled  with 
drug  abusers.  Clearly,  if  there  is  probable  cause,  and  people  ought 
to  be  assisted  if  they  are  having  an  individual  problem.  But  to  have 
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105,000  tests,  many  of  which  are  random  at  a  cost  of  $7  million  or 
$11  million,  I  am  wondering  if  that  is  a  wise  investment  of  each 
one  of  those  dollars,  if  those  dollars  in  terms  of  drugs  might  not 
be  better  used  in  rehabilitative  services. 

Ms.  Lattimore.  We  will  get  you  some  specifics. 

[The  information  follows:] 

Drug  Testing 

Question.  "Were  there  different  samplings  or  was  that  a  significant  change  in 
terms  of  the  numbers  of  tests  that  were  being  administered?" 

Answer.  The  sampUng  itself  was  somewhat  different  for  the  two  different  surveys. 
The  March,  1990  data  was  based  on  responses  from  96  agencies  while  the  HHS  data 
from  September,  1991,  was  based  on  responses  from  133  agencies.  The  primary  rea- 
son for  the  increase  in  the  number  of  tests  done  was  that,  by  1991,  most  agencies 
has  implemented  their  testing  programs.  These  agencies  had,  by  that  time,  com- 
pleted labor  negotiations,  had  their  plans  approved  by  HHS,  had  completed  any  liti- 
gation regarding  the  implementation  of  their  drug-free  workplace  plans,  and  had 
begun  testing  employees. 

Question.  "Secondly,  there  is  a  huge  discrepancy  in  cost  figure." 

Answer.  There  was  a  drop  in  the  cost-per-test  as  more  agencies  began  to  test, 
which  created  an  economy  oi  scale  in  terms  of  the  testing  costs.  Also,  agencies  were 
beginning  to  renegotiate  testing  contracts  and  were  able  to  obtain  lower  costs.  Spe- 
cific data  on  testing  costs  and  numbers  of  employees  tested  are  gathered  by  HHS- 
SAMHSA  (Substance  Abuse  and  Mental  Health  Services  Administration). 

Mr.  ViSCLOSKY.  Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Thank  you. 

Ms.  Lattimore,  again,  not  for  response  at  this  point  in  time,  but 
I  have  indicated  to  other  agencies  I  would  like  to  have  them  ad- 
dress this. 

The  President  has  indicated  a  desire  to  cut  administrative  ex- 
penses in  government  by  3  percent  a  year  for  the  next  four  years 
with  a  total  of  14  percent.  Obviously,  four  years  would  be  12,  but 
a  bump.  Those  expenses  as  I  imderstand  it,  are  apphed  to 
nonpersonnel  and  administrative.  What  do  you  consider  adminis- 
trative costs?  What  are  your  administrative  costs?  They  don't  in- 
clude personnel.  They  don't  include  another  item. 

Ms.  Lattimore.  It  would  be  equipment,  travel,  rent.  But  I  think 
rent  paid  to  GSA  would  be  exempted  from  that  particular  cut. 

Mr.  HOYER,  Rent.  Rent  and  personnel.  Are  you  in  the  process  of 
preparing 

Ms.  Lattimore.  For  0PM? 

Mr.  HOYER  [continuing] .  For  0PM  what  that  cut  will  be. 

Ms.  Lattimore.  Yes,  we  are  doing  that. 

Mr.  Hoyer.  Now,  in  terms  of  the  4  percent,  you  indicated  you 
had  6,800. 

Ms.  Lattimore.  6,842  on  board. 

Mr.  Hoyer.  That  is  your  authorized  level. 

Ms.  Lattimore.  No,  we  have  an  authorized  level  of  6,100.  The 
number  of  actual  bodies  we  have  on  board  is  6,842.  We  have  a 
number  of  people  that  are  intermittent  and  part-time  people  that 
have  been  used  in  a  number  of  testing  and  examining  programs, 
so  we  are  utilizing  that  6,100  level  through  6,842  actual  people. 

Mr.  Hoyer.  So  your  reduction  would  be  about  what?  What  do 
you  figure  your  reduction 

Ms.  Lattimore.  Two  hundred  and  forty-four  fi:om  our  6,193 
level. 
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Mr.  HOYER.  Are  you  in  the  process  of— will  the  budget  reflect 
that  reduction  of  244? 

Ms.  Lattimore.  Yes.  It  will  reflect  a  reduction  in  the  slots  as 
well  as  the  costs  associated  with  those. 

Mr.  HOYER.  Will  that  be  from  6,400? 

Ms.  Lattimore.  Yes,  as  I  understand  it,  it  is  from  the  1993  level, 
authorized  level. 

Mr.  HOYER.  That  will  be  from  the — they  have  6,842  on  board  but, 
obviously,  part  of  that  is — because  6,100  is  the  FTE  level.  More 
bodies  than  there  are  slots  because  they  utilize  them  differently. 
But  that  will  get  you  a  real  number  if  you  reduce  the  244  from  the 
6,100  because  they  will  then  have  to  reduce  the  6,842  commensu- 
rate. 

Ms.  Lattimore.  Because  the  money  will  go  away. 

Mr.  Hoyer.  Mr.  Lightfoot,  did  you  want  to  ask  any  questions? 

Mr.  Lightfoot.  Mr.  Chairman,  I  just  have  some  questions  that 
I  would  like  to  submit  that  you  folks  can  respond  to  on  the  record. 
It  will  take  some  research. 

Mr.  Hoyer.  Mr.  Wolf  may  have  questions  that  we  will  submit  to 
you. 

You  mention  in  your  statement  some  of  the-he  would  call  family- 
friendly  actions  in  terms  of  shared  leave  and  flex  time  and  flexi- 
place  and  telecommuting  centers  that  he  and  I  are  both  interested 
in  and  0PM  has  been  involved  in,  all  of  those  things.  I  have  some 
additional  questions.  We  may  well  have  0PM  back  when  we  get  a 
budget  and  review  it. 

Ms.  Lattimore.  Hopefully,  we  will  have  a  director  by  then. 

Mr.  Hoyer.  If  not,  I  will  be  glad  to  deal  with  you.  I  want  you 
to  know  that. 

Ms.  Lattimore.  I  will  be  as  responsive  as  I  can. 

Mr.  Hoyer.  Ms.  Barber  you  are  going  to  go  back  and  work  with 
your  folks  and  get  me  a  study  by  August  15th  that  shows  we  can 
do  it  accurately  and  with  confidence  and  appropriately,  aren't  you? 

Ms.  Barber.  I  will  try. 

[Questions  and  answers  for  the  record  follow:] 

FEDERAL  PAY 

Question.  How  much  of  the  $1,361  bilUon  savings  projected  for  fiscal  year  1994 
is  related  to  the  pay  freeze  and  how  much  from  delajang  implementation  of  locality 
pay  adjustments? 

Answer.  The  $1,361  billion  savings  in  1994  is  an  estimate  by  the  Office  of  Man- 
agement and  Budget  (OMB)  of  the  cost  difference  between  a  pay  freeze  and  a  pro- 
jected pay  raise  of  difference  between  a  pay  freeze  and  a  projected  pay  raise  of^3.2 
percent  used  to  calculate  the  budget  baseline.  In  this  context,  the  savings  amount 
would  include  both  savings  from  the  ECI-based  schedule  adjustment  and  savings 
from  delaying  locality  pay  adjustments.  The  attached  chart,  which  has  been  pro- 
vided by  OMB,  gives  more  detail.  It  should  be  noted  that  the  chart  and  the  $1,361 
billion  savings  relate  to  non-DOD  agencies  only.  (Attachment  #1) 

WASHINGTON  AREA  PAY  GAP 

Question.  We  know  that  the  pay  gap  between  Federal  and  private  sector  employ- 
ees was  significant  when  the  Federal  Employees  Pay  Comparability  Act  (FEPCA) 
mandate  was  instituted.  Does  0PM  have  any  information  on  what  the  cost  differen- 
tial is  in  the  Washington  Metropolitan  area? 

Answer.  Under  the  pre-FEPCA  methodology,  the  nationwide  pay  disparity  be- 
tween General  Schedule  and  private  sector  pay  was  about  30  percent.  However,  we 
believe  this  pre-FEPCA  methodology  did  not  yield  an  accurate  picture  of  the  dif- 
ference in  pay  levels. 
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The  Federal  Salary  Council  (FSC)  has  not  yet  submitted  a  methodology  rec- 
ommendation to  the  Pay  Agent.  Under  FEPCA,  the  Pay  Agent  must  consider  the 
FSC's  recommendations  before  making  decisions  on  methodology.  Hence,  no  official 
gap  measurement  for  Washington,  D.C.,  exists.  If  the  pre-FEPCA  methodology  were 
applied  to  the  data  collected  by  BLS  in  the  Washington,  D.C.,  area,  the  pay  gap  here 
would  be  of  the  same  order  of  magnitude  as  the  nationwide  pay  gap  derived  under 
the  old  nationwide  pay  comparability  system. 

DOWNSIZING 

Question.  The  Federal  Government  continues  the  order  of  downsizing,  but  also 
must  keep  in  mind  that  the  public  expects  and  deserves  efficient  programs  and  serv- 
ice. In  most  cases  agencies  are  going  to  be  expected  to  do  more  for  less.  Are  ade- 
quate policies  being  implemented  which  will  ease  the  burden  of  managing  programs 
and  services  which  have  been  affected  by  employee  streamlining? 

Answer.  Each  agency  has  the  authority  and  responsibility  to  administer  its  pro- 
grams in  the  most  efficient  and  effective  way  possible.  While  0PM  has  supported 
agencies  in  these  efforts,  the  basic  responsibility  and  accountability  rests  with  each 
individual  agency. 

0PM  has  supported  agencies  by  taking  actions  to  help  insure  they  have  the  abil- 
ity to  effectively  manage  their  workforces.  0PM  has  for  a  number  of  years  empha- 
sized the  streamlining  of  procedures  and  the  delegation  of  personnel  authorities  to 
agencies,  such  as  authorizing  the  use  of  private  sector  temporary  help  services  to 
maintain  efficiency  and  productivity.  But  it  is  important  to  remember  that,  although 
agencies  generally  will  be  downsizing,  they  will  often  also  be  continuing  to  fill  at 
least  some  critically  needed  positions.  Therefore,  our  focus  has  been  to  make  sure 
that  policies  and  systems  are  in  place  that  enhance  the  ability  of  agencies  to  attract 
and  retain  a  highly  qualified  and  skilled  workforce. 

To  this  end,  OPM's  simplified  qualification  standards  system  provides  a  flexible 
framework  for  agency  staffing  activities.  It  enables  agencies  to  identify  and  target 
the  specific  knowledge,  skills,  and  abilities  needed  for  successful  job  performance, 
and  to  focus  recruiting  activities  on  those  applicants  most  likely  to  be  successful 
workers.  In  addition,  the  flexibilities  in  the  system  permit  agencies  to  easily  reas- 
sign current  employees  to  positions  in  which  they  are  likely  to  be  successful  per- 
formers. 

Furthermore,  we  have  made  it  significantly  easier  for  agency  managers  to  hire 
workers  through  improvements  to  our  examining  system  and  job  information  sys- 
tem. In  the  area  of  examining,  our  Automated  Applicant  Referral  System  allows 
agencies  quick  access  via  a  touch-tone  telephone  to  competitive  inventories  of  avail- 
able candidates  maintained  by  0PM.  It  is  used  by  agencies  with  direct-hire  author- 
ity for  hard-to-fill  occupations.  The  system  produces  a  referral  list  within  15  min- 
utes via  a  fax  machine.  The  occupations  covered  are  Engineers,  Physical  Scientists, 
Mathematicians,  Computer  Specialists,  and  Clerical  positions. 

Our  Automated  Applicant  Certification  System  also  allows  Federal  agencies  quick 
access  via  a  touch-tone  telephone  to  competitive  inventories  maintained  by  0PM.  It 
produces  a  formal  certificate  of  eligibles  within  15  minutes  via  a  fax  machine.  This 
system  accesses  the  Accountant/Auditor,  Administrative  Careers  With  America 
Groups  3,  4,  5,  and  6,  Clerical,  and  Computer  Specialist  inventories. 

The  0PM  Connection  for  Part-time  Employment  and  Job  Sharing  is  a  system  de- 
signed to  match  Federal  employees  who  have  registered  their  interest  in  part-time 
and/or  shared  jobs  with  agencies  seeking  such  candidates.  Agencies  have  quick  ac- 
cess via  a  touch-tone  telephone  to  the  system,  which  produces  a  list  of  candidates 
within  15  minutes  via  a  fax  machine.  This  system  covers  all  General  Schedule  occu- 
pations. 

The  Defense  Outplacement  Referral  System  is  designed  to  allow  Federal  agencies 
and  other  employers  rapid  access  to  referral  lists  of  current  Department  of  Defense 
(DOD)  military  and  civilian  personnel  and  their  spouses.  The  purpose  is  to  provide 
maximum  placement  opportunity  for  these  individuals  who  may  be  affected  by  base 
closures  or  downsizing.  Referrals  are  made  to  other  DOD  activities,  non-DOD  Fed- 
eral agencies,  the  private  sector,  and  State  and  local  governments.  Agencies  have 
quick  access  via  a  touch-tone  telephone  to  the  system,  which  produces  a  list  of  can- 
didates within  15  minutes  via  a  fax  machine.  This  system  covers  all  Greneral  Sched- 
ule and  wage-grade  occupations. 

The  Job  Ready  Disabled  Veterans  Connection  is  designed  to  aid  the  Department 
of  Veterans  Affairs  in  providing  employment  services  to  certain  disabled  veterans. 
It  gives  Federal  agencies  access  to  another  source  of  qualified  candidates  who  can 
be  easily  and  directly  appointed.  Agencies  have  quick  access  via  a  touch-tone  tele- 
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phone  to  the  system,  which  produces  a  Ust  of  veterans  within  15  minutes  via  a  fax 
machine.  This  system  covers  all  Greneral  Schedule  and  wage-grade  occupations. 

Our  Clerical  Local  Application  Scanning  System  provides  quick  clerical  applica- 
tion processing  through  tne  use  of  high  speed  table  top  scanners,  which  enable  0PM 
service  centers  to  process  written  test  and  application  documents  locally.  Service 
centers  produce  Notices  of  Results  for  applicants  and  provide  next  day  referral  of 
eligible  candidates  to  agencies.  Agencies  nave  quick  access  via  a  touch-tone  tele- 
phone to  the  system,  wmch  produces  a  list  of  eligible  applicants  within  15  minutes 
via  a  fax  machine.  This  system  covers  Clerk  Stenograpner,  GS-3/5,  and  67  other 
clerical  occupations  at  grades  GS-2/4. 

Our  Telepnone  Application  Processing  System  is  a  new  application  processing  sys- 
tem that  enables  applicants  to  apply  for  emplo5Tnent  consideration  by  transmitting 
their  qualifications  information  through  a  touch-tone  telephone.  Applicants  will  dial 
directly  into  the  0PM  computer  system.  The  computer  will  ask  a  series  of  questions 
concerning  the  applicant's  qualifications  and  availability  for  an  occupation.  After  the 
call  is  completed,  the  responses  are  processed  and  a  Notice  of  Results  is  generated 
within  5  working  days.  This  system  will  provide  next  day  referral  or  certification 
to  Federal  agencies.  Agencies  will  have  quick  access  via  a  touch-tone  telephone  to 
the  system,  which  produces  a  list  of  eligible  appUcants  within  15  minutes  via  a  fax 
machine.  The  first  occupation  will  be  Professional  Nurse. 

Our  Microcomputer  Assisted  Rating  System  is  a  personal  computer-based  system, 
with  which  Personnel  Staffing  Specialists  in  examining  offices  will  be  able  to  create 
automated  rating  schedules  for  unassembled  examinations.  The  system  will  guide 
them  through  developing  rating  schedules  and  will  build  a  supplemental  question- 
naire and  applicant  instructions  at  the  same  time  they  create  the  rating  schedule. 
Applicants  will  record  their  responses  to  the  supplemental  questionnaire  on  a  stand- 
ard computer  scan  form.  This  will  permit  high  speed  computer  processing  and  rat- 
ing of  applications  previously  done  manually. 

Finally,  our  revised  Displaced  Employee  Program  provides  referrals  to  agencies  of 
civilian  employees  displaced  due  to  base  closures,  downsizing,  or  other  personnel  re- 
ductions. Agencies  will  have  access  via  a  touch-tone  telephone  to  the  system,  which 
will  produce  a  list  of  displaced  employees  within  15  minutes  via  a  fax  machine.  Ad- 
ditionally, agencies  will  nave  access  to  a  centralized  database  of  qualification  sum- 
maries of  all  displaced  employees.  This  system  covers  all  General  Schedule  and 
wage-grade  occupations. 

In  the  job  information  area,  OPM  is  pursuing  policies  designed  to  ensure  that  em- 
ployees displaced  in  downsizing  have  easy  access  to  information  on  emplo5rment  op- 
portunities. These  actions  were  mandated  by  the  Defense  Authorization  Act  for  Fis- 
cal Year  1993.  First  we  are  requiring  Federal  agencies  to  submit  listings  of  vacancy 
announcements  for  all  jobs  in  the  competitive  service,  including  merit  promotion  va- 
cancies, that  are  to  be  filled  for  more  than  1  year,  and  that  are  open  to  applicants 
fi*om  outside  the  hiring  agency.  With  this  job  information  more  readily  available, 
agency  managers  will  have  access  to  an  even  larger  pool  of  qualified  candidates. 

In  addition,  we  are  publicizing  Federal  employment  opportunities  through  a  vari- 
ety of  means,  including  printed  lists  of  vacancy  announcements  such  as  the  Federal 
Job  Opportunities  Listing,  distribution  of  lists  of  open  competitive  vacancy  an- 
nouncements to  State  Employment  Services  offices,  touch  screen  computers,  auto- 
mated telephone-based  information  systems,  and  electronic  bulletin  boards. 

SUCCESSION  PLANNING 

Question.  The  Administration  has  ordered  a  10  percent  cut  of  the  Government's 
middle  and  upf)er-level  jobs.  Although  the  jobs  are  expected  to  be  eliminated  by  at- 
trition, there  will  be  employees  remaining  who  may  be  anticipating  promotions  to 
higher  level  jobs  in  positions  that  no  longer  exist.  Has  OPM  begun  to  identify  what 
alternatives  exist  for  those  remaining  employees  who  will  be  placed  in  this  situa- 
tion? 

Answer.  Agencies  are  in  the  best  position  to  deal  with  these  circumstances.  They 
are  the  most  knowledgeable  of  their  programs,  workforces,  normal  turnover  rates, 
and  employee  expectations.  Characteristics  of  agency  workforces  can  vary  greatly 
and  are  a  niEgor  factor  in  agency  succession  planning  and  long  range  staffing  plans. 
Thus,  this  is  a  matter  most  appropriately  dealt  with  by  the  individual  agencies 
themselves.  Furthermore,  OPM  beUeves  agencies  have  appropriate  tools  to  deal  with 
the  situation,  but  will  respond  if  additional  Govemmentwide  needs  are  identified. 

It  should  also  be  noted  that,  starting  in  1994,  we  anticipate  a  significant  number 
of  retirements  among  career  Senior  Executive  Service  (SES)  members  as  a  result 
of  the  major  pay  increase  in  1991.  The  higher  rates  determine  an  employee's  high- 
three  average  salary  used  to  compute  the  employee's  retirement  annuity.  Approxi- 
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mately  36  percent  of  career  SES  appointees  will  be  eligible  for  voluntary  retirement 
in  1994.  Among  major  agencies,  the  eligibility  rate  ranges  from  14  percent  to  55  per- 
cent. Although  not  all  eligible  employees  will  retire,  the  anticipated  higher  than  nor- 
mal rate  will  likely  create  additional  promotional  opportunities  for  employees  in 
lower  grades  even  with  the  proposed  cutback  in  SES  positions. 

Furthermore,  the  simplified  and  more  flexible  qualification  standards  system  that 
0PM  has  developed  and  implemented  over  the  past  several  years  will  fully  support 
agency  efforts  to  effectively  manage  the  downsized  Federal  workforce.  For  example, 
OPM's  qualification  standard  system  permits  agencies  to  define  the  specific  kind  of 
specialized  experience  that  is  required  for  successful  performance  in  a  position. 
Thus,  agencies  are  able  to  tailor  the  qualification  requirements  to  their  positions  to 
insure  that  they  can  take  full  advantage  of  the  skills  of,  and  provide  maximum  op- 
portunity to,  their  workforce. 

In  addition,  for  many  kinds  of  inservice  placement  actions,  primarily  those  which 
do  not  involve  a  promotion,  agencies  have  the  authority  to  modify  the  basic  0PM 
qualification  standards.  This  authority  is  most  useful  in  cases  where  the  agency  be- 
lieves that  an  employee  possesses  the  knowledge,  skills,  and  abilities  necessary  to 
be  successful  in  a  position,  but  is  lacking  some  aspect  of  the  experience  required  by 
an  0PM  qualification  standard.  Through  the  use  of  this  authority,  an  agency  is  able 
to  define  the  basic  experience  requirements  of  its  positions,  and  appoint  the  person 
who  best  meets  those  job  requirements.  Thus,  employees,  will  be  aoie  to  more  easily 
qualify  for  different  kinds  of  jobs  and  agencies  will  be  able  to  reassign  employees 
to  a  broader  range  of  positions. 

PERFORMANCE  MANAGEMENT 

Question.  FEPCA,  enacted  in  1990  to  correct  the  pay  comparability  disparity  be- 
tween Federal  employees  and  non-Federal  employees  will  hopefully  attract  the  best 
and  the  brightest  people,  in  addition  to  pajdng  present  employees  for  good  perform- 
ance. In  the  interim,  performance  management  issues  continue  to  arise  regarding 
poor  performers  and  recognition  for  good  performers,  which  are  not  directly  linked 
to  pay.  The  Performance  Management  and  Recognition  System  (PMRS)  is  up  for  re- 
newal in  October.  Has  0PM  been  examining  the  current  system  and  determined  the 
effectiveness  of  the  PMRS? 

Answer.  Since  its  inception,  the  PMRS  has  been  examined  by  a  variety  of  groups 
as  well  as  in  OPM's  annual  reports  to  the  President  and  the  Congress.  Most  re- 
cently, when  the  Congress  last  reauthorized  the  system  in  March  1991,  it  ordered 
0PM  to  establish  a  PMRS  Review  Committee  to  recommend  changes  in  the  system. 
0PM  now  has  in  hand  that  committee's  report,  as  well  as  the  reports  and  rec- 
ommendations of  other  groups  including  GAO,  the  National  Research  Council,  the 
Merit  Systems  Protection  Board,  and  the  Pay-for-Performance  Labor-Management 
Committee  mandated  by  FEPCA  with  respect  to  the  Federal  performance  manage- 
ment systems.  Common  to  all  these  assessments  and  reports  is  the  view  that  there 
are  serious  problems  and  dissatisfactions  with  performance  management,  but  no 
complete  consensus  concerning  what  should  be  done  about  it.  We  anticipate  address- 
ing performance  management  issues  in  a  legislative  proposal  later  this  year. 

FEDERAL  WAGE  SYSTEM 

Question.  0PM  issued  a  report  to  Congress  in  June  1992  on  the  Federal  Wage 
System  (FWS).  The  chief  problem  associated  with  the  system  has  to  do  with  the  sub- 
stantial pay  anomalies.  Would  you  summarize  the  findings  in  the  report  for  the  sub- 
committee? 

Answer.  Our  report  points  out  that  problems  with  the  FWS  derive  from  the  com- 
bined effects  of  an  overly  generous  pay  structure  under  the  FWS  and  a  series  of  pay 
caps  that  have  been  imposed  by  specific  legislation  each  year  since  1979.  The  report 
notes  that  as  of  the  end  of  fiscal  year  1991,  the  overall  average  pay  gap  resulting 
from  these  pay  caps  was  9.55  percent  at  step  2,  which  is  the  market  linkage  point 
under  current  law,  but  only  1.43  percent  at  step  4,  which  is  the  average  step  for 
FWS  employees.  Current  law  sets  step  4  at  108  percent  of  market  rates.  Thus,  in 
the  absence  of  pay  caps,  the  Federal  Government  would  pay  approximately  8  per- 
cent above  private  sector  market  rates. 

The  chief  problem  associated  with  pay  caps  is  not  that  FWS  employees,  in  the  ag- 
gregate, are  paid  at  rates  substantially  below  private  sector  pay  rates  for  employees 
in  comparable  positions.  Rather,  years  of  successive  pay  limitations  have  produced 
substantial  pay  anomalies  so  that,  on  a  grade-by-grade  basis  within  areas  and  from 
one  wage  area  to  another,  FWS  pay  rates  are  no  longer  aligned  with  prevailing  lev- 
els for  comparable  work  within  the  area.  In  addition,  certain  generous  statutory  as- 
pects of  the  FWS  would,  without  reform  and  in  the  absence  of  pay  caps,  result  in 
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the  Federal  Government  regularly  paying  higher  rates  than  its  competitors  and 
would  perpetuate  serious  inequities  between  the  Federal  blue-collsu*  pay  system  and 
the  white-collar  system. 

Our  report  recommends  phasing  out  pay  caps  only  in  conjunction  with  other  fun- 
damental reforms  needed  to  better  align  Federal  pay  with  non-Federal  pay.  Mjgor 
reforms  include  Unking  prevailing  market  rates  to  prevailing  FWS  rates,  rather 
than  to  step  2  of  the  5-step  rate  range;  providing  for  flexibihty  to  adjust  FWS  rates 
within  a  band  between  full  market  comparability  and  no  more  than  5  percent  below 
market  levels;  discontinuing  the  use  of^  out-of-area  survey  data  in  calculating  local 
FWS  pay  rates  by  abolishing  the  so-called  Monroney  Amendment;  adding  coverage 
of  State  and  local  governments  to  FWS  wage  surveys;  making  the  "90-aay  dela/' 
in  wage  schedule  effective  dates  permanent;  and  giving  the  President  the  authority 
to  authorize  alternative  FWS  pay  adjustments. 

WORKFORCE  DIVERSITY 

Question.  One  of  OPM's  many  objectives  should  be  to  create  a  diversified  Federal 
workforce.  Studies  have  shown  that  the  percentages  of  women  and  minorities 
present  in  the  grade  13  positions  and  the  Senior  Executive  Service  (SES)  positions 
are  relatively  low  in  comparison  to  the  other  Grades  2  through  11  in  which  they 
make  up  the  majority.  What  is  management's  commitment  to  effectively  carry  out 
Affirmative  Employment  objectives? 

Answer.  Annually,  0PM  prepares  the  Federal  Equal  Opportunity  Recruitment 
Program  report  to  Congress.  This  report  reflects  a  statistical  analysis,  including 
trend  data  of  women,  men,  and  minorities  in  the  Federal  workforce  compared  to  the 
private  sector.  Further,  it  identifies  accomplishments  and  initiatives  of  Federal 
agencies  and  0PM  in  improving  representation  of  women  and  minorities  in  the  Fed- 
eral workforce. 

Last  year,  0PM  undertook  a  review  of  underrepresentation  of  minorities  and 
women  in  professional  and  administrative  occupations  in  the  Federal  Government. 
This  review  compared  Federal  workforce  data  to  that  of  the  civilian  labor  fore.  The 
analysis  included  projections  of  emplo5rment  trends  for  minorities  and  women  show- 
ing the  likely  progress  toward  meeting  or  exceeding  full  representation  at  all  levels 
by  the  year  2000. 

Based  on  the  review,  called  the  Pipeline  Analysis,  which  shows  the  percentages 
of  women  and  minorities  in  the  professional  and  administrative  occupations,  the 
Senior  Executive  Service  (SES),  and  in  the  pipeline  to  the  SES,  0PM  concluded  that 
improving  the  Federal  Government's  record  with  regard  to  the  advancement  of  mi- 
norities and  women  is  a  high  priority.  It  will  be  necessary  to  conduct  mission  critical 
occupation  analysis  to  determine  specific  underrepresentation.  Once  this  is  accom- 
plished, 0PM  will  be  working  with  agencies  to  determine  what  barriers  prevent 
eliminating  underrepresentation. 

Early  in  FY  1992,  an  internal  0PM  group  was  formed  to  look  at  what  0PM  might 
do  in  light  of  its  leadership  in  the  area  of  human  resources  development.  This  group 
made  numerous  recommendations  that  support  and  encourage  the  preparation  and 
advancement  of  women  and  minorities  into  management  and  executive  leadership 
positions.  The  group  has  been  enlarged  to  include  other  key  offices  of  0PM  and 
other  agencies,  and  its  scope  expanded  to  include  a  variety  of  human  resources  is- 
sues beyond  training  and  development.  0PM  hosted  two  planning  meetings  in  the 
fall  of  1992.  Directors  of  personnel,  human  resources  development,  and  civil  rights 
from  more  than  a  dozen  agencies  attended.  These  meetings  mark  the  beginning  of 
a  Federal  Government  dialogue  to  explore  actions  that  could  be  taken  jointly. 

In  October  1992,  the  Merit  Systems  Protection  Board  issued  the  report  "A  Ques- 
tion of  Equity:  Women  and  the  Glass  Ceiling  in  the  Federal  Government."  This  re- 
port included  a  number  of  findings  and  recommendations,  which  0PM  supports  and 
plans  to  incorporate  into  our  activities  and  guidance  to  assist,  monitor,  and  evaluate 
agency  Federal  Equal  Opportunity  Recruitment  Programs. 

In  addition,  in  April  1992,  0PM  cosponsored  a  conference  on  executive  succession 
planning.  One  continuing  theme  throughout  the  conference  and  in  subseauent  pres- 
entations on  succession  planning  has  been  the  opportunity  to  substantially  increase 
the  diversity  of  the  executive  work  force  by  identifying,  recruiting,  and  developing 
women,  minorities,  and  persons  with  disabilities  for  future  executive  vacancies.  As 
0PM  continues  to  focus  attention  on  succession  planning  at  all  levels  of  the  pipeline, 
we  will  incorporate  the  findings  and  recommendations  of  MSPB  and  other  glass  ceil- 
ing reports  in  our  presentations  and  guidance  to  agencies. 

Finally,  0PM  currently  administers  a  number  of  CJovemment  Wide  programs 
aimed  at  entry-level  positions  and  pipeline  opportunities,  such  as  student  programs, 
and  programs  for  future  supervisors,  managers,  and  executives,  that  have  signifi- 
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cant  female  and  minority  representation.  The  Presidential  Management  Intern  Pro- 
gram for  the  entry  of  high  potential  graduate  students  has  consistently  had  more 
than  50  percent  female  representation,  and  the  representation  of  minorities  has 
been  steadily  increasing.  About  90  percent  of  the  participants  in  the  Women's  Exec- 
utive Leadership  Program  at  the  08-11/12  levels  are  female  (the  program  is  open 
to  both  men  and  women)  and  33  percent  are  minority.  In  the  Executive  Potential 
Program  at  GS-13/14,  about  50  percent  of  the  participants  are  women  and  20  per- 
cent are  minority.  Additionally,  agency  SES  Candidate  Development  Programs  for 
potential  executives  who  are  primarily  at  the  GS-15  leave  have  25  percent  female 
and  13  percent  minority  representation,  which  is  significantly  higher  than  their  cur- 
rent representation  in  the  SES. 

PLACEMENT  ASSISTANCE 

Question.  I  have  been  hearing  concerns  regarding  displaced  employees.  A  strong 
demand  for  job  placement  assistance  certainly  exists  today,  and  will  probably  be- 
come greater  in  the  near  future.  Has  0PM  been  successful  m  placing  a  nigh  propor- 
tion of  program  registrants  in  jobs? 

Answer.  Agencies  have  primary  responsibility  for  providing  placement  assistance 
to  their  own  displaced  employees,  ana  when  they  do  a  good  joD,  little  0PM  assist- 
ance is  needed.  By  regulation,  they  are  required  to  operate  positive  placement  pro- 
grams that  assist  employees  before  they  are  separated,  and  tney  must  also  maintain 
a  Reemployment  Priority  List  through  which  they  give  hiring  priority  to  their  em- 
ployees separated  bv  RIF.  These  programs  are  highly  successful  and  when  combined 
with  OPM  efforts,  they  account  for  99  percent  of  all  placements.  This  is  as  it  should 
be.  The  earlier  placement  assistance  is  given,  the  more  successful  the  efforts  will 
be. 

OPM's  interagency  programs  were  created  as  a  supplement  to  agencies'  efforts,  for 
those  situations  where  agencies  were  not  able  to  place  their  employees,  primarily 
after  separation  has  already  occurred.  Therefore,  individuals  registered  in  tnese  pro- 
grams usually  have  unique  skills  that  are  not  widely  marketable,  or  are  not  willing 
or  able  to  relocate  to  where  these  skills  are  needed. 

In  an  effort  to  be  more  helpful  to  agencies  as  well  as  displaced  employees,  OPM 
is  currently  revising  its  Displaced  Employee  Program  to  simplify  the  registration 
process,  make  it  more  user  friendly,  ana  provide  faster  access  to  qualified  and  avail- 
able employees.  We  hope  to  operate  our  revised  program  by  the  beginning  of  the 
next  fiscal  year. 

COLLEGE  RECRUITMENT 

Question.  OPM  has  made  a  considerable  effort  to  rebuild  the  negative  image  of 
the  Federal  Government  workforce  by  improving  its  employment  practices.  I  nave 
received  positive  feedback  to  this  effect,  and  most  Federal  employees  appear  to  be 

§  leased  with  the  results  as  well.  I  would  be  interested  in  knowing  what  OPM  is 
oing  about  the  Federal  recruitment  efforts  directed  towards  the  colleges  and  uni- 
versities. 

Answer.  Phase  I  of  the  Career  America  recruiting  program  used  a  generic  ap- 
proach to  improve  the  image  of  the  Federal  Government,  to  generate  interest  in 
Federal  careers  at  colleges  and  universities  by  providing  generic  and  targeted  em- 
ployment information,  and  to  introduce  progressive  recruitment  initiatives  and 
strategies.  This  phase  also  included  the  development  of  three  major  recruitment  vid- 
eos covering  career  opportunities  in  the  Federal  Government,  the  Presidential  Man- 
agement Intern  Program,  and  student  emplojonent  programs.  To  assist  students 
and  placement  officials  in  learning  more  about  the  missions  and  functions  of  Federal 
agencies,  a  Federal  Career  Directory  and  an  automated  Federal  Occupational  and 
Career  Information  System  were  developed.  All  were  distributed  to  colleges  and  imi- 
versities  throughout  the  country  including  Historically  Black  Colleges  and  Univer- 
sities and  member  institutions  of  the  Hispanic  Association  of  Colleges  and  Univer- 
sities. 

Phase  II  of  the  program  goes  beyond  an  image-enhancing  and  general  employ- 
ment focus  to  an  occupation-specific  approach  to  emplo3maent  in  mission  critical, 
growth,  and  shortage  occupations.  Under  this  phase,  occupational  demand  is  the  key 
element  in  developing  recruitment  strategies  and  employment  information  for  use 
by  the  academic  community  at  all  levels. 

This  phase  is  being  pursued  to  assist  OPM  and  the  Federal  Government  in  devel- 
oping a  focused  approach  to  academic  relations  and  influencing  the  educational 
pipeline  of  the  future.  The  benefits  include  improvements  in  the  quality  of  career 
counseling  and  planning  concerning  public  service  careers,  expansion  of  communica- 
tions with  faculty  and  departmental  chairs,  influence  on  curriculum  development  for 
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disciplines  representing  new  technologies  unique  to  the  Federal  sector,  the  develop- 
ment of  partnerships  to  support  the  GJovemment's  workforce  needs,  improvements 
in  the  quality  of  employment  information  provided  to  students  and  placement  offi- 
cials, and  the  development  of  a  streamlined  occupationally  focused  marketing  pro- 
gram. 
In  addition,  there  have  been  some  collateral  accomplishments  as  well.  For  exam- 

{)le,  we  have  established  the  "Career  America  Connection,"  which  is  a  telephone  hot- 
ine  that  provides  callers  with  information  on  Federal  employment  opportunities,  in- 
cluding programs  of  special  interest  to  college  students  and  graduates.  This  Connec- 
tion also  includes  listings  of  examination  announcements,  application  information 
for  specific  vacancies,  and  other  information  on  the  Federal  Government  as  an  em- 
ployer. 

We  also  have  widened  our  work  with  colleges  and  universities  by  expanding  our 
relationships  with  organizations  such  as  the  College  Placement  Council,  Historically 
Black  Colleges  and  Universities  (HBCU's),  and  the  Hispanic  Association  of  Colleges 
and  Universities  (HACU's).  This  includes  the  creation  of  two  Federal  Emplojmaent 
Advisory  Groups  coniprising  agency  Directors  of  Personnel,  and  Presidents  of  sev- 
eral HACU  and  BHCU  institutions,  as  well  as  representatives  from  community- 
based  organizations.  The  groups  are  involved  in  targeting  ways  to  attract  students 
from  HBCU  and  HACU  institutions  into  the  Federal  Government. 

Finally,  we  have  developed  a  comprehensive  recruiter's  training  package  as  a 
means  of  professionalizing  the  Federal  recruitment  process.  The  three  major  courses 
that  have  been  developed  are  Recruiting  Foundations,  Recruitiers  Interviewing,  and 
Recruiters  Handbook. 

WORK  AND  FAMILY 

Question.  The  workforce  needs  of  Federal  employees  are  changing  rapidly.  The 
number  of  working  women  and  both  spouses  in  the  labor  force  has  increased  dra- 
matically over  the  years.  Have  these  changes  affected  the  way  0PM  does  business? 

Answer.  Over  the  past  fifteen  years,  0PM  has  been  developing  and  promoting  per- 
sonnel tools  to  help  employees  balance  the  demands  of  work  with  those  of  caring 
for  their  families.  For  example,  flexible  and  compressed  work  schedules  were  intro- 
duced as  an  experiment  in  1978  and  became  permanent  in  1985.  The  Federal  Em- 
ployees Part-time  Career  Emplojrment  Act  of  1978  required  agencies  to  expand  job 
opportunities  and  benefits  for  part-time  employees.  In  1986,  0PM  issued  policy 
guidance  encouraging  managers  and  supervisors  to  be  flexible  in  granting  leave  to 
employees  for  parental  and  family  responsibiUties.  0PM  supported  and  encouraged 
the  1988  push  by  the  General  Services  Administration  (GSA)  to  establish  on-site 
child  care  centers  for  children  of  Federal  employees. 

0PM  has  supported  the  5-vear  experimental  program  for  both  annual  leave  trans- 
fer and  leave  banks  in  the  Federal  Government.  Both  the  leave  bank  and  transfer 
programs  are  set  to  expire  in  October,  1993.  We  are  currently  working  on  a  report 
for  Congress  on  these  programs  which  we  expect  to  issue  in  April,  1993. 

OPM's  initiative  on  family  member  emplojmaent  has  helped  spouses  whose  careers 
are  interrupted  when  they  move  overseas  to  accompany  their  sponsors  on  official  as- 
signments. Executive  Order  12721  gives  former  overseas  family  member  employees 
special  entry  into  permanent  civil  service  positions  when  they  return  to  the  States; 
they  do  not  have  to  compete  with  other  outside  applicants.  To  qualify  for  non- 
competitive appointment,  a  family  member  must  have  worked  in  a  temporary  U.S. 
Government  position  overseas  for  at  least  52  weeks  and  meet  certain  other  eligi- 
bility criteria.  Since  1982,  Federal  agencies  have  made  more  than  15,000  family 
member  appointments.  Special  provisions  for  reinstatement  now  apply  to  family 
members  who  leave  their  Federal  jobs  to  accompany  their  sponsors  overseas.  Gen- 
erally, former  Federal  employees  who  have  not  yet  achieved  career  tenure  can  be 
reinstated  within  a  3-year  period.  The  period  of  reinstatement  eligibility  for  family 
members  who  accompany  their  sponsors  overseas  is  extended  by  the  amount  of  time 
spent  overseas  in  connection  with  the  sponsor's  assignment.  Special  provisions  on 
career  tenure  also  apply  to  family  member  employees.  Normally  when  an  employee 
goes  off  the  rolls  before  achieving  career  tenure,  he  or  she  must  begin  a  new  3-year 

Eeriod  of  service  for  career  tenure.  Within  certain  limitations,  a  family  member  who 
as  a  break  in  service  to  accompany  a  sponsor  overseas  does  not  have  to  begin  a 
new  3-year  period. 

In  Federal  agencies  throughout  the  Government,  there  has  been  significant  devel- 
opment and  growth  in  work  and  family  programs.  Longstanding  Federal  personnel 
policies  in  the  areas  of  leave,  health  benefits,  job  security,  flexible  and  compressed 
work  schedules,  and  workforce  re-entry  offer  Federal  workers  significant  flexibility 
in  meeting  individual  work  and  family  needs.  0PM  continues  to  educate  line  staff, 
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supervisors,  and  managers  about  the  options  already  available  to  employees  and  en- 
courages agencies  to  maximize  these  options  in  meeting  the  needs  of  the  Federal 
workforce.  In  June  1992  we  opened  the  0PM  Work  and  Family  Program  Center  in 
order  to  centralize  OPM's  activities  on  work  and  family  policies.  The  Center  was  a 
key  measure  identified  by  0PM  in  its  April  1992  report  to  Congress,  A  Study  of  the 
Work  and  Family  Needs  of  the  Federal  Workforce,  to  improve  the  effectiveness  and 
utilization  of  dependent  care  policies  in  the  Federal  Government. 

The  Center  provides  leadership  in  developing  work  and  family  policies  and  pro- 
vides guidance,  information,  and  technical  assistance  to  agencies.  It  coordinates 
Grovemmentwide  work  and  family  programs  and  will  soon  operate  a  clearinghouse 
for  innovative  agency  programs.  The  Center  also  will  develop  products  such  as 
training  modules  for  executives,  managers,  and  supervisors,  and  awareness  and 
educational  materials. 

The  Center  has  established  an  Interagency  Partnership  on  Work  and  Family  to 
address  child  and  adult  dependent  care  issues.  Partnership  agencies  include  the 
General  Services  Administration,  and  the  Departments  of  Defense,  Health  and 
Human  Services,  Justice,  Labor,  Transportation,  and  Veterans  Affairs.  The  Center 
also  sponsors  an  Interagency  Adult  Dependent  Care  Work  Group.  In  collaboration 
with  these  interagency  partnerships,  0PM  is  focusing  on  several  key  issues  such  as 
quality  standards  for  child  care  centers,  managexial  training  related  to  work  and 
family,  and  identifying  and  marketing  piogram  resource  materials  for  agencies. 

Finally,  the  Family  and  Medical  Leave  Act  of  1993  was  enacted  on  February  5, 
1993.  0PM  is  preparing  regulations  and  Federal  Personnel  Manual  guidance  on  ad- 
ministering that  Act. 

Question.  How  is  0PM  coming  along  with  developing  programs  which  indirectly 
affect  a  worker's  attitude  in  this  increasingly  complex  economic  and  social  era.  Par- 
ticularly, have  issues  such  as  job-sharing,  alternative  work  schedules,  flexible  work 
schedules,  and  leave-sharing  among  family  members  been  researched  by  0PM  and 
if  so  will  you  share  those  studies  with  the  Committee? 

Answer.  OPM's  1992  Survey  of  Federal  Employees  (SOFE)  was  specifically  de- 
signed to  study  general  employee  attitudes.  The  results,  from  nearly  32,000  re- 
spondents, have  provided  us  with  specific  hard  and  perceptual  data  as  pertains  to 
flexible  work  schedules  as  well  as  training,  leave  benefits,  dependents'  care,  and 
performance  management.  A  copy  of  the  report  on  that  survey  is  attached.  (Attach- 
ment #3)  We  are  currently  gearing  up  for  the  next  SOFE  survey,  through  which  wc 
anticipate  delving  more  deeply  into  employee  workplace  attitude  issues. 

OPM  is  also  actively  promoting  part-time  employment  and  job  sharing  as  flexibili- 
ties that  help  employees  balance  their  work  and  family  responsibilities.  As  one  ex- 
ample, we  are  running  a  project  called  "The  OPM  Connection"  in  Boston,  Chicago, 
Los  Angeles,  and  Washington,  D.C.  Its  purpose  is  to  match  potential  job  sharers 
with  each  other  and  also  to  give  Federal  agencies  access  to  candidates  for  part-time 
or  shared-jobs.  Prior  to  launching  The  OPM  Connection,  OPM  gave  agencies  de- 
tailed instructions  on  how  to  set  up  job-sharing  arrangements. 

In  addition,  in  support  of  an  even  newer  flexibility,  we  are  giving  agencies  infor- 
mation and  guidance  on  implementation  of  alternative  worksite  arrangements,  cona- 
monly  referred  to  as  flexiplace.  This  effort  was  begun  when  the  President's  Council 
on  Management  Improvement  sponsored  the  Flexiplace  Project.  An  interagency 
team,  led  by  OPM  and  GSA,  actually  operated  the  project  in  which  approximately 
900  employees  fi-om  14  Federal  agencies  participated.  The  objective  was  to  test  the 
feasibiUty  of  alternative  work  site  arrangements  in  the  Federal  service.  OPM  re- 
cently evaluated  the  work-at-home  component  of  the  project.  A  copy  of  that  report 
is  attached.  (Attachment  #4)  A  second  component,  satellite  work  centers,  is  now  be- 
ginning under  GSA  leadership. 

Our  evaluation  characterizes  the  flexiplace  arrangement  as  successful  based  on 
the  high  marks  from  participating  employees  and  their  supervisors.  Supervisors  re- 
ported that  individual  and  organizational  performance  during  the  pilot  was  as  good 
or  better  than  before.  Also,  agencies  spent  very  little  money  to  implement  the  ar- 
rangement. Employees  reported  improved  motivation,  higher  quality  of  work  life 
and  home  life,  reduced  use  of  sick  leave,  and  reduced  expenses  for  commuting  and 
other  job-related  expenses.  In  bringing  these  results  to  the  attention  of  agency  man- 
agement, we  routinely  note  that  appropriate  policies  and  procedures  are  necessary 
and  that  flexiplace,  although  a  promising  innovation,  is  not  suitable  in  every  situa- 
tion. The  next  step  is  for  us  to  issue  formal  guidance  in  the  Federal  Personnel  Man- 
ual. 
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REVIEW  OF  CASH  AWARDS 

Question.  0PM  has  been  instructed  by  the  President  to  review  the  handling  of 
cash  awards  presented  by  the  prior  Administration's  outgoing  political  appointees, 
to  determine  if  unethical  practices  occurred.  Is  0PM  able  at  this  time  to  provide  any 
information  on  this? 

Answer.  The  President  directed  0PM  to  conduct  a  review  of  awards  granted  at 
the  headquarters  level  of  m^or  Departments  and  Agencies  during  FY  1992  an  dur- 
ing the  first  4  months  of  PT  1993  in  order  to  inform  him  whether  these  awards  were 
granted  consistent  with  established  criteria  and  procedures,  and  whether  new  or  re- 
vised procedures  are  needed.  We  have  extracted  the  FY  1992  data  from  the  Central 
Personnel  Data  File  (CPDF)  and  have  requested  and  received  the  FY  1993  data  di- 
rectly fi*om  the  agencies,  since  the  FY  1993  data  has  not  yet  been  submitted  to 
CPDF.  We  are  analyzing  the  data  now  and  plan  to  conduct  on-site  visits  where  the 
data  and  the  agency  submissions  suggest  the  need  for  further  review.  The  report 
will  be  submitted  to  the  President  by  March  29th. 

HIRING  OF  FORMER  SUMMER  EMPLOYEES 

Question.  In  your  testimony  you  stated  that  1,250  students  from  Historically 
Black  Colleges  and  Universities  had  been  hired  into  your  Summer  Employment  Pro- 
gram this  past  summer.  How  many,  if  any,  of  those  students  were  hired  into  perma- 
nent Federal  Government  positions? 

Answer.  The  Summer  Employment  Program  provides  for  the  temporary  appoint- 
ment of  students  as  interns  during  the  summer  period  (May  13  through  September 
30).  It  does  not  specifically  lead  to  permanent  Federal  emplojmient.  However,  after 
a  student  works  for  an  organization  for  the  summer  they  may  ultimately  compete 
for  placement  opportunities  and  be  hired.  There  is  no  mechanism  to  record  that  data 
since  the  Federal  Government's  Central  Personnel  Data  File  system  does  not  re- 
quire identification  of  the  college  or  university  fi-om  which  an  employee  graduated. 

OPM  SERVICE  CENTERS 

Question.  When  the  automation  of  the  26  OPM  Service  Centers  is  completed,  how 
often  will  the  information  be  updated? 

Answer.  OPM  Service  Centers  have  access  to  current  employment  information 
which  is  updated  nightly.  This  information  is  available  to  employment  information 
specialists  using  the  Federal  Employment  Data  System,  a  personal  computer-based 
system  providing  comprehensive  employment  information,  and  to  the  general  public 
on  touch-screen  computers  in  OPM's  employment  information  centers.  Information 
is  also  updated  nightly  on  OPM's  nationwide  electronic  bulletin  board  for  employ- 
ment information,  the  Federal  Job  Opportunities  Board,  and  the  Career  America 
Connection,  a  computerized,  telephone-based  employment  information  system. 

FEHB— PHANTOM  FORMULA 

Question.  A  change  in  the  current  policy  for  calculating  the  Government's  pre- 
mium for  the  FEHBP  is  scheduled  to  be  based  on  the  "Big  5"  insurers  starting  with 
1994.  As  I  understand  it,  this  change  will  result  in  a  reduction  in  the  Government's 
share  of  premium  cost.  And  an  increase  of  approximately  $300  a  year  in  premium 
costs  will  go  to  the  enrollee.  Have  Federal  employees  been  informed  of  this  future 
change  in  their  premiums? 

Answer.  The  1989  News  Bulletin  releasing  the  1990  FEHB  premiums  announced 
that  due  to  Aetna's  leaving  the  program,  the  Government  maximum  contribution 
would  be  calculated  based  on  a  "Phantom  Formula"  in  lieu  of  the  "Big  6."  Although 
presented  as  a  temporary  measure  at  that  time,  it  has  not  been  em  issue  of  concern 
to  enrollees  because  legislation  subsequently  extended  the  use  of  the  phantom  for- 
mula through  1993. 

Since  that  annoimcement,  however,  OPM  has  not  made  an  official  statement 
about  the  change  to  a  "Big  5"  formula  scheduled  to  begin  in  1994.  This  is  primarily 
due  to  the  fact  that  it  won't  affect  enrollees  imtil  1994.  In  addition,  until  rate  nego- 
tiations are  finalized,  we  cannot  determine  specifically  how  the  change  will  impact 
individual  premiums.  We  are  aware  that  several  newspapers  have  published  articles 
reporting  on  the  broader  programmatic  and  budgetary  outcomes  that  could  result 
fi-om  the  change.  We  have,  of  course,  been  discussing  the  issue  with  Congressional 
staff  for  several  years. 
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FEHB  PROGRAM  EFFICIENCY 

Question.  Last  year  we  talked  about  program  reform  for  the  FEHBP.  Specifically, 
we  addressed  the  steps  being  taken  to  improve  the  efficiency  of  the  program  and 
reducing  the  administrative  costs.  It  has  been  suggested  that  some  plans  offered 
under  FEHBP  are  operated  less  efficiently  than  others.  Where  does  0PM  stauid  on 
this  issue  today? 

Answer.  Over  the  last  six  months,  we  have  held  direct  negotiations  with  each  of 
the  fee-for-service  carriers  to  achieve  appropriate  reductions  in  their  administrative 
expenses.  We  are  pleased  that  this  has  resulted  in  each  plan  agreeing  to  make  re- 
ductions beginning  in  calendar  year  1993.  The  amounts  in  percentage  terms  range 
from  two  to  four  percent  of  plans'  administrative  costs. 

It  is  important  to  note  that  these  dollar  reductions  will  be  achieved  without  any 
reduction  in  the  quality  or  timeliness  of  services  to  enroUees. 

FEHB — COST  CONTROL 

Question.  In  addition  to  decreasing  the  administrative  costs  associated  with  oper- 
ating the  FEHBP,  there  are  other  costs  which  adversely  affect  the  program,  such 
as  excessive  fees  charged  by  care  providers.  Considering  the  large  number  of  Fed- 
eral employees  insured  under  the  FEHBP,  you  should  have  a  lot  of  economic  power 
in  controlling  those  costs.  What  can  you  do  to  be  a  leader  in  health  care  reform? 

Answer.  A  number  of  things  have  been  done  both  administratively  and  through 
legislation  during  the  past  few  years  to  control  costs  in  the  FEHBP.  For  example, 
utilization  controls  such  as  precertification  of  hospital  admissions  and  large  case 
management  were  mandated  for  all  fee-for-service  plans,  where  unlike  HMO's,  they 
are  not  an  intrinsic  part  of  the  delivery  system.  Many  carriers  developed  extensive 
preferred  provider  networks  in  which  carriers  negotiate  preferential  rates  with  phy- 
sicians, hospitals,  and  other  providers,  and  structured  their  benefits  packages  to  en- 
courage their  use. 

As  you  know,  the  President  has  created  a  National  Health  Care  Reform  Task 
Force.  Once  the  Task  Force  has  completed  its  work,  we  should  have  a  better  idea 
of  how  the  FEHBP  might  fit  into  the  overall  picture  and  in  what  direction  we  can 
best  focus  our  future  efforts. 

[Additional  questions  submitted  for  the  record  by  Congressman 
Lightfoot  and  the  answers  thereto  follow:] 

FEHB— PRESCRIPTION  DRUGS 

Mr.  Lightfoot.  The  retail  pharmacy  market  is  a  very  competitive  one.  The  con- 
sumer's ability  to  select  amongst  competitors  sustains  this  vigorous  competition.  The 
FEP/BCBS/PCS  arrangement  undermines  what  may  be  one  of  the  few  classically 
competitive  healthcare  related  markets.  How  is  it  that  the  taxpayers,  in  OPM's 
view,  benefit  from  such  restrictions  on  competition? 

Answer.  The  Blue  Cross  and  Blue  Shield/PCS  contract  you  refer  to  is  a  good  ex- 
ample of  how  the  large  scale  purchasing  power  of  the  FEHB  Program  can  be  used 
to  control  costs.  We  estimate  that  the  savings  to  the  FEHBP  associated  with  our 
acceptance  of  the  BCBS  proposal  to  implement  the  preferred  pharmacy  network  will 
be  around  $136  million.  This  not  only  resulted  in  the  enrollee  and  Government  con- 
tributions for  BCBS  being  lower  than  they  would  have  been,  but  the  out-of-pocket 
costs  of  those  using  the  network  pharmacies  will  be  greatly  reduced. 

Mr.  Lightfoot.  The  subcommittee  has  not  obtained  the  contract  between  BCBS 
and  PCS.  Please  provide  the  subcommittee  with  the  actual  documents.  I  am  also 
interested  in  receiving  an  update  on  any  current  0PM  concerns. 

Answer.  Since  0PM  does  not  negotiate  with  the  individual  providers  of  services, 
we  do  not  have  a  copy  of  the  contract.  However,  we  received  and  are  suppl3ang  a 
copy  of  the  request  for  proposals  that  was  issued  by  BCBS.  (Attachment  #5) 

As  to  any  current  concerns,  we  have  none  concerning  the  contract. 

Mr.  Lightfoot.  I  have  received  reports  that  the  contract  has  not  yet  been  final- 
ized. If  this  is  the  case,  please  explain. 

Answer.  We  have  been  assured  by  BCBS  that  there  is  a  signed  contract  between 
them  and  PCS. 

Mr.  Lightfoot.  I  have  received  reports  that  BCBS  and  PCS  are  receiving  manu- 
facturer rebates.  If  this  is  the  case,  it's  especially  problematic  since  many  in  Con- 
gress recommended  such  rebates  in  lieu  of  restricting  competition  amongst  retail 
pharmacies.  Such  rebates  would  have  accrued  for  the  benefit  of  taxpayers,  not 
BCBS  or  PCS. 
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Answer.  You  will  be  happy  to  learn  that  there  is  a  process  for  0PM  to  secure 
manufacturer-negotiated  discounts  and  rebates  and  that  these  savings  will  be  cred- 
ited to  the  FEHB  program,  where  they  will  help  to  lower  costs  to  the  Government 
and  enroUees,  so  they  will  in  fact  accrue  to  taxpayers. 

Mr.  LiGHTFOOT.  It  appears  from  the  report  that  I  have  received  that  actual  access 
to  pharmacies  is  even  more  limited  than  the  very  questionable  restrictions  sup- 
posedly in  the  BCBS/PCS  contract. 

Please  provide  detailed  information  indicating  on  a  Congressional  district  basis 
which  pharmacies  in  which  locations  have  been  selected  for  this  program. 

Answer.  Although  we  do  not  have  the  information  you  requested  by  Congressional 
district,  we  are  providing  you  with  a  764-page  printout  of  pharmacies  in  alphabet- 
ical order  by  State  and,  within  a  State,  by  city.  (Attachment  #6) 

PAY  REFORM  IMPLEMENTATION 

Mr.  LiGHTFOOT.  In  view  of  the  across-the-board  productivity  savings,  along  with 
the  freeze  in  Federal  pay,  have  you  set  up  a  plan  under  which  you  will  be  able  to 
proceed  with  the  Federal  pay  comparability  reforms  you  are  required  to  make?  Do 
you  have  concerns  about  morale  at  this  point  in  time? 

Answer.  We  would  be  prepared  to  implement  locality  pay  in  1994,  but  we  believe 
that  some  revisions  to  the  methodology  for  comparing  Federal  and  non-Federal  jobs 
are  needed.  Postponement  of  locality  pay  until  1995  would  provide  time  for  such  re- 
visions to  be  made.  We  would  anticipate  working  closely  with  the  Federal  Salary 
Council  and  the  other  members  of  the  Pay  Agent  to  determine  the  necessary  revi- 
sions. 

While  we  expect  that  the  pay  freeze  in  1994  will  have  some  impact  on  employee 
morale,  we  feel  confident  that  Federal  employees  will  support  the  President's  efforts 
to  reduce  the  deficit  and  will  continue  to  provide  quality  services  to  the  public. 
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EXECUTIVE  SUMMARY 


INTRODUCTION 

Employers  throughout  the  United  States,  both  pubUc  and  private,  are  giving 
increased  attention  to  the  inherently  significant  relationship  between  work  and 
family.   This  increased  attention  is  partly  the  result  of  changing  social  attitudes 
about  the  role  of  women  in  the  workplace  and  the  value  of  balance  between  work 
and  family  life.    It  is  also  driven  by  demographic  trends,  with  women  and  single 
parents  becoming  an  increasing  segment  of  the  labor  supply  and  the  workforce, 
and  aging  "baby-boomers"  having,  or  expecting  to  have,  increased  responsibilities 
for  the  care  of  elderly  parents  or  other  relatives. 

These  trends  have  economic  significance  to  employers  as  they  compete  to  recruit 
and  retain  a  quality  workforce  and  to  manage  productivity.   They  have  particular 
significance  to  the  Government  as  an  employer,  since  the  complex  and  critical 
missions  of  the  Federal  sector  require  a  highly  qualified  workforce.   Workers  with 
needed  skills  are  hard  to  attract  and  expensive  to  replace. 

The  need  to  compete  for  top  talent  in  the  marketplace  combined  with  a  strong 
commitment  to  family  values  has  prompted  the  Federal  Government  to  embrace 
employment  policies  and  programs  which  help  Federal  workers  balance  work  and 
family  responsibilities.  These  include  child  care  centers,  flexible  and  compressed 
work  schedules,  part-time  employment  and  job-sharing,  fiexiplace,  flexible  leave 
policies,  and  leave  sharing  programs. 

In  Federal  agencies  throughout  the  Government,  there  has  been  significant 
development  and  growth  of  work  and  family  programs.  However,  progress  has 
been  uneven  and  much  remains  to  be  done.    In  the  Conference  Report 
accompanying  OPM's  1992  appropriation.  Congress  asked  0PM  to  survey  Federal 
agencies  to  assess  the  use  of  work  and  family  programs  and  to  report  on  measures 
that  would  make  them  more  effective  and  increase  their  utilization.  This  report 
has  been  prepared  in  response  to  that  request.  It  is  designed  to  identify  remaining 
challenges  in  the  work  and  family  area,  as  well  as  past  efforts  and  successes. 

Study  Methodology 

In  conducting  this  review,  0PM  expanded  its  research  beyond  the  agency  survey 
suggested  by  Congress.  In  the  past,  analysis  of  work  and  family  issues  has  been 
hampered  by  a  striking  lack  of  information  about  what  segment  of  the  Federal 
workforce  has  dependent  care  needs,  what  approaches  employees  find  helpful  in 
meeting  those  needs,  and  the  extent  to  which  existing  flexibilities  are  in  use  in  the 
workplace.  To  fill  this  vacuum,  0PM  embarked  on  a  major  data  collection  effort. 
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The  key  components  of  OPM's  research  included  a  survey  of  92  agency  Personnel 
Directors,  interviews  with  personnel  officials  and  managers  at  29  agency 
installations  across  the  country,  and  a  comprehensive  survey  of  58,000  white 
collar  Federal  employees. 

This  report,  A  Study  of  the  Work  and  Family  Needs  of  the  Federal  Workforce, 
transmits  general  findings  and  conclusions  and  provides  highlights  of  activity  for 
each  program  area  studied.    It  also  describes  the  measures  0PM  is  taking  to 
improve  existing  programs  and  to  identify  areas  for  potential  program  changes. 


GENERAL  FINDINGS  ON  DEPENDENT  CARE  NEEDS 


1.  About  one-third  of  all  Federal  employees  have  dependent  care  needs. 

Approximately  35  percent  of  the  Federal  workforce  is  comprised  of  employees  with 
child  care  needs  or  employees  with  adult  dependent  care  needs.    Employees  with 
child  care  needs  are  defined  as  single  parents  or  dual-income  parents,  with 
children  under  13  years  of  age.   Twenty-four  percent  of  Federal  employees  have 
child  care  needs,  and  12  percent  of  Federal  employees  have  adult  dependent  care 
needs.   Two  percent  of  employees  have  both  child  and  adult  dependent  care  needs. 

2.  Most  employees  with  dependent  care  needs  are  satisfied  with  the 
balance  they  have  achieved  between  work  and  family. 

About  69  percent  of  employees  with  dependent  care  needs  are  satisfied  with  the 
balance  between  their  work  and  family  lives,  according  to  the  employee  survey. 
About  62  percent  of  single  parents  are  satisfied  with  their  work  and  family 
balance;  this  level  holds  for  those  with  children  under  13  and  annual  family 
income  under  $26,000. 

3.  About  half  (53  percent)  of  all  Federal  employees  with  dependent  care 
needs  believe  their  organizations  understand  and  support  employees' 
family  responsibilities.   Only  46  percent  of  single  parents  agree  that  their 
organizations  show  this  understanding  and  support. 

These  sentiments  reflect  on  agency  or  installation-level  policies  and  practices,  and 
not  on  those  of  first-line  supervisors.   When  asked  if  their  supervisors  support 
their  family  responsibilities,  83  percent  of  all  employees  with  dependent  care 
needs  believe  they  do.   About  79  percent  of  single  parents  agree  that  their 
supervisors  support  their  family  role. 
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4.  There  is  a  limited  availability  of  agency-sponsored  dependent  care 
services;  the  extent  of  such  services  varies  greatly  among  agencies. 

In  recent  years,  many  agencies  have  made  serious  efforts  to  increase  the  number 
and  effectiveness  of  agency-sponsored  dependent  care  services  for  employees.  Most 
agencies  now  offer  counseling  services  and  some  offer  a  broad  range  of  programs. 
There  are,  however,  significant  differences  between  and  within  agencies 
concerning  services  offered,  utilization  of  services,  and  extent  of  administrative 
and  program  problems.   Agencies  and  installations  also  vary  in  the  effectiveness 
with  which  they  publicize  the  services  they  offer. 

5.  A  significant  number  of  employees  with  dependent  care  needs  express 
an  interest  in  using  certain  agency-sponsored  dependent  care  services. 

Employees  with  child  care  needs  express  a  strong  interest  in  child  care  centers, 
sick  care,  summer  care,  and  after-school  care.   Resource  and  referral  services  are 
the  most  frequently  requested  adult  dependent  care  services,  according  to  the 
employee  survey. 

6.  There  are  signiHcant  differences  between  the  extent  of  expressed 
interest  in  specific  programs  and  services  and  the  extent  to  w^hich  they 
are  actually  used. 

On  the  one  hand,  a  significant  number  of  employees  with  dependent  care  needs 
express  an  interest  in  using  various  agency-provided  dependent  care  services.   On 
the  other  hand,  of  such  employees  who  indicate  that  their  agencies  provide 
dependent  care  services,  a  minority  actually  use  these  services. 

7.  Employees  use  a  range  of  different  personnel  system  flexibilities  to 
meet  their  dependent  care  needs. 

For  meeting  both  child  care  and  adult  dependent  care  needs,  the  leave  system  and 
flexible  and  compressed  work  schedules  were  used  during  the  past  year  by  a 
substantial  proportion  of  employees  and  were  clearly  the  most  widely  used  of  the 
personnel  flexibilities,  according  to  the  employee  survey.    Few  employees  reported 
using  part-time  employment  or  flexiplace  to  meet  their  dependent  care  needs. 

8.  A  significant  proportion  of  labor  agreements  in  the  Federal  service 
include  dependent  care  provisions. 

OPM's  review  of  labor  agreements  in  the  Federal  service  found  that  close  to  30 
percent  of  them  contained  at  least  one  provision  related  to  dependent  care. 
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KEY  FINDINGS  BY  PROGRAM  AREA 


1.  Child  Care 


Prior  to  1985,  most  Federal  agency  programs  for  child  care  were  in  the 
Department  of  Defense,  which  established  its  programs  primarily  for  military 
personnel.    Broader  interest  in  child  care  services  for  Federal  employees  grew 
significantly  with  the  1985  enactment  of  legislation,  commonly  known  as  the 
"Trible  Amendment,"  which  authorized  Federal  agencies  to  establish  on-site  child 
care  centers  using  appropriated  funds.   In  the  years  that  followed,  the  General 
Services  Administration  (GSA)  promoted  the  development  of  new  Federal  child 
care  centers,  and  0PM  encouraged  agencies  to  address  the  child  care  needs  of 
their  employees. 

Child  care  programs  are  at  various  stages  of  development  in  many  Federal 
agencies.   Where  programs  exist,  they  range  from  inexpensive  services  such  as 
resource  libraries  to  major  programs  that  offer  a  range  of  services  including  on- 
site  child  care  centers.   Currently,  there  are  approximately  858  child  care  centers 
sponsored  or  co-sponsored  by  34  Federal  agencies:    80  are  in  GSA-controlled  space, 
74  are  sponsored  by  civilian  agencies  in  non-GSA-controUed  space,  and  704  are  in 
the  Department  of  Defense. 

Key  findings  of  the  study  related  to  child  care  are: 

•  Almost  three-quarters  of  Federal  employees  with  child  care  needs  are 
satisfied  with  their  current  child  care   arrangements. 

•  Lack  of  affordability  is  one  of  the  primary  reasons  given  by  employees 
for  not  using  agency-sponsored  child  care  centers.   To  help  address 
this  problem,  a  number  of  agencies  suggested  increased  agency 
authority  to  (a)  provide  financial  assistance  to  help  lower-income 
employees  pay  for  agency-sponsored  child  care  centers;  (b)  use 
appropriated  funds  to  support  their  on-site  child  care  centers;  and  (c) 
obtain  lower  cost  alternatives  to  on-site  child  care  centers. 

2.   Adult  Dependent  Care 

The  Federal  Government's  initiative  in  the  area  of  adult  dependent  care  began 
with  OPM's  1988  guidance  to  agencies  that  pointed  out  the  increasing  adult 
dependent  care  needs  of  Federal  workers  and  encouraged  Agency  Heads  to  support 
programs  to  address  these  needs.   Most  adult  dependent  care  programs  educate 
employees  regarding  the  full  range  of  aging  problems  and  the  continuum  of 
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services  that  are  available  to  address  those  problems.    Relatively  few  Federal 
agencies  have  adult  dependent  care  programs,  but  interest  in  this  area  is  growing. 

Key  findings  of  the  study  related  to  adult  dependent  care  are: 

•  Twelve  percent  of  Federal  employees  have  significant  adult  dependent 
care  responsibilities;  an  additional  13  percent  anticipate  having  such 
responsibilities  within  the  next  5  years. 

•  A  significant  number  of  employees  with  current  adult  dependent  care 
responsibilities  are  interested  in  obtaining  some  type  of  agency- 
sponsored  service. 

•  While  some  agencies  have  developed  adult  dependent  care  services  for 
their  employees,  most  agencies  do  not  currently  offer  such  services. 

3.   Flexible  And  Compressed  Work  Schedules 

The  use  of  flexible  and  compressed  work  schedules  has  grown  steadily  since  the 
first  experimental  program  was  implemented  in  1972.    In  1985,  Congress 
permanently  authorized  this  flexibility  in  scheduling  work. 

The  Merit  Systems  Protection  Board  (MSPB)  in  its  November  1991  report. 
Balancing  Work  Responsibilities  and  Family  Needs:   The  Federal  Civil  Service 
Response,  noted  that  a  higher  percentage  of  Federal  workers  are  on  flexible  work 
schedules  than  is  the  case  for  workers  in  any  other  sector  of  the  economy. 

Key  findings  of  the  study  related  to  flexible  and  compressed  work  schedules  are: 

•  About  54  percent  of  employees  with  dependent  care  needs  work  under 
flexible  or  compressed  work  schedules,  and  doing  so  is  very  important 
in  their  decision  to  remain  with  their  agency. 

•  About  77  percent  of  employees  with  dependent  care  needs  who  do  not 
work  flexible  or  compressed  work  schedules  are  interested  in  doing 
so. 

•  While  some  managers  express  concern  that  flexible  or  compressed 
work  schedules  may  not  be  appropriate  for  their  agencies,  most  do 
not  believe  properly  managed  flexible  or  compressed  work  schedules 
adversely  affect  employee  productivity. 
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4.  Part-Time  Employment  And  Job  Sharing 

The  Federal  Employees  Part-time  Career  Employment  Act  of  1978  requires  most 
Federal  agencies  to  establish  programs  "to  promote  part-time  opportunities  in  all 
grade  levels."  One  objective  of  the  legislation  is  to  "provide  parents  opportunities 
to  balance  family  responsibilities  with  the  need  for  additional  income." 

Overall,  part-time  employees  with  permanent  appointments  make  up  2.2  percent 
of  the  Federal  white  collar  workforce  (non-Postal  Service).   Recently,  OPM 
initiated  a  pilot  program  to  promote  job  sharing  as  a  way  of  increasing  part-time 
employment  opportunities.   OPM  is  also  testing  an  automated  system  to  match  up 
employees  who  are  looking  for  job  sharing  partners. 

Key  findings  of  the  study  related  to  part-time  employment  are: 

•  In  the  past  year,  5  percent  of  employees  with  dependent  care  needs 
worked  a  part-time  schedule  to  meet  those  needs,  and  doing  so  is  of 
great  importance  to  those  employees. 

•  Nine  percent  of  Federal  employees  with  dependent  care  needs  express 
a  desire  to  work  part-time  instead  of  full-time  (these  data  do  not 
include  those  who  say  they  cannot  afford  to  work  part-time),  and 
most  of  these  employees  say  they  cannot  work  part-time  because  their 
jobs  require  full-time  coverage. 

•  The  use  of  part-time  employment  varies  significantly  from  agency  to 
agency.    Data  from  the  employee  survey  suggests  that  certain 
agencies  may  have  created  internal  barriers  that  make  supervisors 
reluctant  to  approve  employee  requests  to  work  part-time. 

5.  Flexiplace 

Many  agencies  have  a  long  history  of  permitting  informal  work-at-home 
arrangements.    In  1990,  the  President's  Council  on  Management  Improvement 
(PCMI),  initiated  a  Governmentwide  Federal  Flexible  Workplace  Pilot  Project. 
The  project's  primary  purpose  is  to  gain  the  experience  and  information  needed  to 
recommend  formal  policies  and  practices  for  broader  implementation  of  flexible 
workplace  arrangements.    Under  the  pilot  project.  Federal  employees  are  allowed 
to  work  at  home  or  at  geographically  convenient  satellite  offices  for  designated 
portions  of  the  workweek. 
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Key  findings  of  the  study  related  to  flexiplace  are: 

•  Few  employees  with  dependent  care  needs  currently  work  under 
flexiplace  arrangements,  but  many  would  like  to  work  at  home  on  an 
occasional  basis. 

•  Most  employees  with  dependent  care  needs  who  are  not  participating 
in  flexiplace  say  it  is  because  they  did  not  know  about  it.    Many 
managers  are  also  unaware  of  flexiplace  authority. 

6.   The  Federal  Leave  System 

The  major  components  of  the  Federal  leave  system  are  annual  leave,  sick  leave, 
and  leave  without  pay.   Annual  leave  provides  an  employee  time  off  with  full  pay 
for  purposes  such  as  vacation  time,  family  responsibilities,  or  any  other  personal 
business.   Sick  leave  provides  an  employee  time  off  with  full  pay  when  the 
employee  is  incapacitated  for  duty;  is  receiving  medical,  dental,  or  optical 
examination  or  treatment;  is  required  to  give  care  and  attendance  to  a  family 
member  afflicted  with  a  contagious  disease;  or  would  jeopardize  the  health  of 
others  because  of  exposure  to  a  contagious  disease.    Leave  without  pay  allows  an 
employee  to  continue  receiving  benefits  during  a  period  of  unpaid  absence,  and 
guarantees  return  to  the  same  or  similar  job.   The  Federal  leave  system  sets  no 
maximum  duration  for  such  leave. 

Guidance  issued  by  0PM  in  1986  encourages  agencies  to  be  compassionate  and 
flexible  in  granting  annual  leave,  sick  leave,  and  leave  without  pay,  as 
appropriate,  for  parental  and  family  responsibilities.    For  fiscal  year  1991, 
Congress  authorized  Federal  agencies  to  allow  employees  to  use  sick  leave  for 
adoption  purposes. 

Key  findings  of  the  study  related  to  the  Federal  leave  system  are: 

•  Nineteen  Federal  agencies  have  formal  dependent  care,  leave  policies. 

•  Employees  with  dependent  c£ire  needs  are  generally  satisfied  with  the 
annual  and  sick  leave  systems,  but  are  somewhat  less  satisfied  than 
employees  without  dependent  care  needs. 

•  Several  survey  respondents  and  reports  have  suggested  a  wide 
variety  of  reforms  of  the  leave  system,  including:    (1)   merge  annual 
and  sick  leave  into  a  single  leave  category;  (2)  establish  a  permanent 
program  to  provide  for  the  use  of  sick  leave  for  adoption  purposes;  (3) 
permit  the  use  of  sick  leave  to  care  for  sick  family  members;  (4) 
permit  the  recredit  of  unused  sick  leave  for  all  employees  returning  to 
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Federal  employment;  and  (5)  establish  a  Governmentwide  family  and 
medical  leave  policy. 


7.   The  Leave  Sharing  Programs 

In  1988,  Congress  established  a  5-year  experimental  program  for  both  annual 
leave  transfer  and  leave  banks  in  the  Federal  Government.    Under  these  leave 
sharing  programs,  employees  experiencing  a  medical  emergency  affecting 
themselves  or  a  member  of  their  family  can  receive  donated  annual  leave  from 
fellow  employees  to  help  offset  the  hardship  caused  by  the  medical  emergency. 

Key  findings  of  the  study  related  to  leave  sharing  programs  are: 

•  More  than  96  percent  of  Federal  employees  with  dependent  care 
needs  are  satisfied  with  the  Federal  leave  sharing  program. 

•  About  14  percent  of  leave  recipients  used  donated  annual  leave  to 
care  for  a  sick  family  member. 


KEY  MEASURES  TO  INCREASE  THE  EFFECTIVENESS  OF  WORK  AND 
FAMILY  PROGRAMS 

The  study  findings  suggest  a  number  of  key  measures  with  potential  for 
increasing  the  effectiveness  of  work  and  family  programs.   These  measures  include 
(1)  actions  to  strengthen  the  usefulness  and  application  of  current  resources  and 
authorities,  and  (2)  policy  and  program  changes  that  need  to  be  thoroughly 
assessed  for  possible  implementation  in  the  future. 


1.         OPM  WiU  Urge  Enhanced  Agency  Attention  to  and  Emphasis  on 
Work  and  Family  Matters. 

Agencies  have  considerable  authority  to  develop  and  implement  comprehensive 
and  effective  work  and  family  programs.    Some  agencies  have  demonstrated  the 
ability  to  do  this  and  thus  serve  as  examples  of  what  can  be  done  to  help 
employees  balance  their  work  and  family  responsibilities.   At  the  same  time,  the 
study  results  show  that  there  are  significant  differences  among  agencies  with 
regard  to  the  extent  to  which  they  have  initiated  and  implemented  work  and 
family  programs.    Employee  survey  data  indicate  employee  interest  in  and  need 
for  additional  work  and  family  services,  and  that  a  substantial  portion  of  the 
workforce  does  not  believe  their  agencies  understand  and  support  employees' 
family  responsibilities. 
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There  are  significant  differences  among  agencies  and  within  agencies  regarding 
the  nature  and  extent  of  work  and  family  program  needs.   Therefore,  it  is 
essential  that  each  agency  assess  its  specific  needs  for  work  and  family  programs 
for  its  employees,  and  initiate  specific  programs  to  help  meet  those  needs  within 
available  authorities  and  resources.   To  that  end,  0PM  will  urge  enhanced  agency 
attention  to  and  emphasis  on  work  and  family  matters.   As  discussed  in  the  next 
two  measures,  0PM  will  enhance  its  capacitj'  and  services  to  help  agencies 
undertake  such  program  assessment  and  developmental  work.   This  will  include 
providing  agencies  with  agency-specific  data  from  the  employee  survey. 

2.  OPM  Will  Establish  a  Work  and  Family  Program  Center  within 
OPM. 

The  study  provides  several  indications  that  OPM  should  strengthen  its  leadership, 
policy  development,  and  agency  assistance  role  with  respect  to  work  and  family 
matters.   To  that  end,  OPM  will  build  on  its  current  resources  and  activities 
related  to  work  and  family  programs  and  establish  a  Work  and  Fam.ily 
Program  Center  within  OPM.   The  Center  will  provide  OPM  the  capacity  to  take 
a  more  comprehensive  and  integrated  approach  to  both  work  and  family  related 
policy  development  and  agency  assistance.   This  in  turn  should  facilitate  the 
timely  and  efficient  development  of  both  Governmentwide  proposals  and  specific 
agency  programs  for  meeting  the  work  and  family  challenge. 

3.  Through  the  Work  and  Family  Program  Center,  OPM  Will  Provide  a 
Comprehensive  Assistance  Program  Consisting  of  Policy  Guidance, 
Training,  Program  Development,  Information  Services,  and  Technical 
Assistance. 

The  primary  purpose  of  this  comprehensive  assistance  program  will  be  to  facilitate 
agency  efforts  to  develop  cost-effective  programs  in  a  timely  and  efficient  manner. 
The  program  will  include  various  activities  such  as  (1)   coordinated 
Governmentwide  programs,  (2)   a  clearinghouse  of  innovative  programs,  (3) 
guidance  related  to  cost/benefit  assessments  of  programs,  (4)  training,  especially 
for  executives,  managers,  and  supervisors,  (5)  informational  materials,  and  (6)  an 
annual  Director's  Award  for  Outstandmg  Agency  Work  and  Family  Programs.   A 
recent  example  of  such  an  activity  is  the  cooperative  effort  between  the 
Department  of  Health  and  Human  Services  and  the  Office  of  Personnel 
Management  to  inform  agencies  and  employees  about  Federal,  State,  and  local 
services  available  to  help  custodial  parents  collect  child  support  payments. 

4.  OPM  Will  Form  an  Interagency  Partnership  on  Work  and  Family. 

To  strengthen  the  Government's  ability  to  address  problems  and  plan  for  the 
future,  OPM  proposes  a  Partnership  on  Work  and  Family.     The  Partnership  will 
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include  key  agencies  in  the  child  and  adult  dependent  czire  £irena:   the 
Departments  of  Defense,  Health  and  Human  Services,  Labor,  Transportation,  and 
Veterans  Affairs,  and  the  General  Services  Administration.    It  will  serve  two  basic 
purposes:  (1)  to  provide  a  forum  and  experience  base  for  helping  agencies  address 
ongoing  needs  and  problems  related  to  work  and  family  matters,  and  (2)  to  provide 
a  means  by  which  further  assessment  can  be  made  of  potential  changes  to 
increase  the  effectiveness  of  work  and  family  programs. 

5.  OPM  WiU  Study  and  Consider  Proposing  Flexible  Benefit  Programs 
that  have  Dependent  Care  as  a  Key  Component. 

Many  private  sector  companies  have  adopted  flexible  benefit  plans  which  allow 
employees  to  choose  those  benefits  most  valuable  to  them  within  a  fixed  dollar 
amount.   Several  agencies,  a  Federal  employee  union,  and  the  MSPB  suggested 
that  OPM  study  the  feasibility  of  applying  this  concept  to  the  Federal 
Government.   The  most  popular  aspect  of  "flexible  plans"  in  the  private  sector, 
pre-tax  spending  accounts,  is  highly  problematic  for  an  employer  who  is  also  the 
tax  collector.    Employee  survey  data  indicate,  moreover,  that  Federal  employees 
are  not  much  interested  in  trading  one  benefit  for  another.    Nonetheless,  OPM  will 
consider  allowing  greater  employee  choices  between  and  among  benefit  programs 
as  such  programs  are  revised. 

6.  OPM  will  Take  Steps  to  Strengthen  the  Programs  for  Part-Time 
Employment,  Flexiplace,  and  Flexible  and  Compressed  Work  Schedules. 

The  study  shows  that  these  three  programs  can  be  very  useful  to  certain 
employees  in  meeting  their  work  and  family  needs,  as  well  as  serving  other 
purposes.   At  the  same  time,  there  is  evidence  that  more  employees  with 
dependent  care  needs  are  interested  in  using  these  flexibilities  than  are  currently 
doing  so.   Also,  all  agencies  may  not  have  thoroughly  assessed  the  extent  to  which 
they  can  be  made  available  to  and  used  by  employees  to  help  meet  dependent  care 
needs.   Therefore,  OPM  will  continue  to  encourage  agencies  to  fully  consider  and 
apply  these  flexibilities  as  part  of  their  overall  work  and  family  program  and  will 
take  steps  to  enhance  these  programs  to  strengthen  their  work  and  family 
connection. 

7.  OPM  WiU  Consider  Proposals  to  Make  the  Federal  Leave  System 
More  Responsive  to  Work  and  Family  Needs. 

The  generous  Federal  leave  system  is  clearly  a  major  benefit  to  Federal  employees 
with  dependent  care  needs.   At  the  same  time,  it  appears  that  certain  aspects  of  it 
detract  from  its  usefulness.   For  example,  it  provides  the  least  benefit  to 
employees  with  the  least  amount  of  service,  thus  limiting  its  usefulness  to  many 
employees  with  child  care  needs;  it  allows  for,  but  does  not  guarantee,  the  use  of 
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unpaid  leave  for  parental  and  family  responsibilities,  including  childbirth  and 
adoption;  it  does  not  permit  agencies  to  recredit  the  sick  leave  earned  by  former 
Federal  employees  who  return  to  Federal  service  after  an  absence  of  more  than  3 
years;  and  it  does  not  allow  employees  to  use  sick  leave  to  care  for  sick  dependents 
unless  a  contagious  disease  is  involved. 


0PM  is  currently  reviewing  the  Federal  leave  system  to  determine  whether,  and 
to  what  degree,  changes  are  needed.   The  findings  from  this  study  will  be  carefully 
considered  in  the  context  of  that  comprehensive  review.   In  the  interim,  0PM 
supports  temporary  re-authorization  of  provisions  to  allow  use  of  sick  leave  for 
adoption. 
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CHAPTER  I:      THE  WORK  AND  FAMILY  CHALLENGE 


A.        Introduction 

Employers  throughout  the  United  States,  both  pubHc  and  private,  are  giving 
increased  attention  to  the  inherently  significant  relationship  between  work  and 
family.   Most  employees,  at  some  time  in  their  careers,  have  had  to  balance  family 
and  work  responsibilities,  and  to  the  best  of  their  ability,  manage  conflicts 
between  the  two.   What  has  changed  is  the  growing  awareness  among  employers 
of  the  work  and  family  challenge,  its  direct  relationship  to  the  success  of  the 
organization,  and  the  role  an  employer  can  take  to  help  employees  meet  this 
challenge  and  thereby  benefit  both  the  employee  and  the  organization. 

There  are  many  reasons  for  this  growing  emphasis.  Among  them  are  compelling 
demographic  findings  from  census  reports,  the  various  "Workforce  2000"  studies, 
and  other  demographic  studies: 

•  Almost  two-thirds  of  new  entrants  into  the  workforce  between  now  and  the 
year  2000  will  be  women. 

•  Single  parents  are  a  growing  segment  of  the  workforce.   Their  need  for 
assistance  with  child  care  responsibilities  is  greater,  and  their  ability  to  pay 
for  the  services  available  in  the  community  is  often  a  problem. 

•  As  the  "baby-boom"  generation  ages,  many  workers  have,  or  expect  to  have, 
significant  responsibility  for  the  care  of  their  own  parents  or  other  elderly 
relatives.   Some  are  finding  themselves  part  of  the  "sandwiched  generation," 
responsible  for  the  care  of  both  children  and  elders. 

The  social  trends  that  drive  these  statistics  have  affected  the  importance  we 
attach  to  work  and  family  programs  in  ways  that  do  not  show  up  in  numbers.    For 
instance,  work  and  family  is  no  longer  viewed  exclusively  as  a  women's  issue,  as 
working  fathers  take  on  increasingly  active  roles  in  the  care  of  their  children.   And 
to  the  extent  work  and  family  balance  is  a  women's  issue,  it  commands  increasing 
attention,  as  employers  examine  the  "glass  ceiling"  barriers  that  keep  them  from 
realizing  the  full  potential  of  their  female  employees. 

In  this  context  of  changing  social  values  and  changing  demographic  reality, 
employers  are  finding  that  work  and  family  issues  are  relevant  to  recruitment, 
retention,  and  productivity.   These  economic  concerns  are  particularly  important 
to  the  Government  as  an  employer,  since  the  complex  and  critical  missions  of  the 
Federal  sector  require  a  highly  skilled  workforce.    Workers  with  needed  skills  are 
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often  hard  to  attract  and  expensive  to  replace.  The  recently  released  GAO  report 
on  The  Changing  Workforce:  Demographic  Issues  Facing  the  Government, 
challenged  the  conclusion  of  previous  studies  that  jobs  requiring  high  skills  will 
soon  out  pace  the  number  of  qualified  applicants.    Hov^^ever,  no  one  is  contending 
that  recruitment  and  retention  of  a  quality  workforce  will  be  easier  in  the  future. 

The  need  to  compete  for  top  talent  in  the  marketplace,  combined  with  a  strong 
commitment  to  family  values,  has  prompted  the  Federal  Government  to  embrace 
employment  policies  and  programs  that  help  Federal  workers  balance  work  and 
family  responsibilities.   These  include  child  care  centers,  alternative  work 
schedules,  part-time  employment  and  job-sharing,  flexiplace,  flexible  leave  policies, 
and  leave  sharing  programs. 

In  the  Conference  Report  of  the  Committee  of  Conference  for  the  Fiscal  Year 
1992  Appropriations  for  the  Treasury  Department,  the  U.S.  Postal  Service, 
the  Executive  Office  of  the  President,  and  Certain  Independent  Agencies, 

Congress  directed  0PM  to  survey  Federal  agencies  to  assess  the  current  use  of 
work  and  family  programs  and  to  report  in  April  1992  on  measures  that  would 
make  the  programs  more  effective  and  increase  their  utilization.   This  report  has 
been  prepared  in  response  to  that  request.   It  identifies  remaining  challenges  in 
the  work  and  family  area,  as  well  as  past  efforts  and  successes. 

Some  of  the  Federal  Government's  most  "family-friendly"  policies  and  programs, 
such  as  the  leave  system  and  flexible  work  schedules,  have  been  in  place  for  a 
number  of  years.    Like  other  employers,  however,  the  Government  has  given  more 
attention  to  a  comprehensive  work  and  family  perspective  in  the  past  5  to  6  years. 
This  has  led  to  the  development  of  new  programs  and  services,  such  as  the 
flexiplace  pilot,  the  expansion  of  existing  programs,  such  as  flexible  and 
compressed  work  schedules,  and  a  reexamination  of  venerable  programs  like  the 
Federal  leave  system. 

The  work  and  family  achievements  of  the  Federal  Government  to  date  have 
resulted  from  congressional  initiatives  and  from  the  efforts  of  numerous  Federal 
agencies,  in  many  cases  with  the  cooperation  of  Federal  employee  unions.   The 
report  attempts  to  capture  and  credit  many  of  these  contributions,  but 
unfortunately  cannot  name  them  all.   The  report  particularly  notes  the  initiatives 
and  accomplishments  of  the  Department  of  Defense  and  the  General  Services 
Administration. 

0PM,  in  its  leadership  role,  has  been  able  to  take  a  number  of  steps  to  publicize 
the  growing  need  for  work  and  family  programs  and  to  assist  agency  efforts.    It 
first  described  the  demographic  challenge,  and  urged  agencies  to  incorporate  work 
and  family  concerns  in  the  administration  of  existing  programs,  with  the  issuance 
of  guidance  on  parental  leave  in  1986.   The  guidance  encouraged  agencies  to  deal 
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compassionately  and  flexibly  with  employees  who  request  leave  because  of 
parental  responsibilities,  including  those  related  to  adoption  and  foster  care. 

In  1988  and  1989  0PM  took  a  number  of  initiatives  to  foster  broader 
implementation  of  work  and  family  programs.   These  included  a  memorandum  to 
Agency  Heads,  Federal  Personnel  Manual  guidance,  a  published  report  to  the 
President  and  Federal  officials  on  dependent  care  policy,  a  Governmentwide 
conference  on  dependent  care,  and  the  first  Directory  of  Federal  Agency  Dependent 
Care  Programs,  which  has  since  been  reissued  periodically  to  keep  the  information 
current.    0PM  also  surveyed  175  Federal  installations  to  find  out  what  progress 
had  been  made  in  establishing  responsive  dependent  care  policies,  and  found  that 
most  agencies  had  established  programs  at  the  installation  level,  although  some 
agencies  had  little  or  no  program  activity. 

Since  1989,  0PM  has  continued  its  education  and  outreach  efforts  through 
publications,  seminars,  symposia,  and  working  groups.    These  efforts  take  a  broad 
approach  in  some  cases,  such  as  the  recently  published  brochure.  Dependent  Care 
Policies  for  Federal  Employees.    The  brochure  summarizes  the  personnel 
management  tools  agencies  can  use  to  help  employees  balance  work  and  family 
concerns,  including  those  highlighted  in  this  report.    In  other  cases  the  focus  is  on 
a  very  specialized  topic,  such  as  the  recent  cooperative  effort  between  0PM  and 
the  Department  of  Health  and  Human  Services  to  inform  agencies  and  employees 
about  services  available  to  help  custodial  parents  collect  child  support  payments. 

0PM  has  also  worked  with  agencies  to  resolve  specific  program  problems.    For 
instance,  many  agency-sponsored  child  care  centers  have  raised  funds  by 
participating  in  the  Combined  Federal  Campaign  (CFC)  as  a  part  of  their  efforts 
to  keep  the  centers  affordable.    When  some  of  these  centers  requested  exceptions 
from  the  CFC  regulatory  restriction  on  additional,  non-CFC  fundraising  on  agency 
premises,  0PM  worked  with  GSA  to  authorize  centers  to  continue  participation  in 
CFC  while  also  conducting  the  additional  fundraising. 

Although  0PM  emphasizes  services  and  programs  that  affect  agencies 
Governmentwide,  it  also  works  one-on-one  with  agencies  in  various  stages  of 
planning,  development,  and  program  expansion  or  improvement.    Based  on  its 
Governmentwide  knowledge  of  programs,  0PM  is  able  to  provide  a  range  of 
technical  assistance  and  information,  and  to  direct  program  officials  to  other 
sources  of  information  and  support. 

There  has  been  a  significant  development  and  growth  of  work  and  family 
programs  in  the  Federal  Government.    However,  progress  has  been  uneven  and 
much  remains  to  be  done  to  ensure  that  all  Federal  agencies  are  responding  to  the 
work  and  family  challenge  as  effectively  as  possible.   There  is  also  a  need  to 
develop  a  clear  understanding  of  certain  issues  affecting  work  and  family 
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programs,  and  to  achieve  a  consensus  about  ways  to  deal  with  them. 


B.        Study  Methodology 

In  planning  the  preparation  of  its  work  and  family  study,  OPM  decided  it  was 
necessary  to  expand  its  information  gathering  beyond  the  agency  survey  requested 
by  Congress.    In  the  past,  analysis  of  work  and  family  issues  has  been  hampered 
by  a  striking  lack  of  information  about  what  segment  of  the  Federal  workforce  has 
work  and  family  needs,  what  approaches  employees  find  helpful  in  meeting  those 
needs,  and  the  extent  to  which  existing  flexibilities  are  in  use  in  the  workplace. 
To  fill  this  vacuum,  OPM  embarked  on  a  major  data  collection  effort  which 
included  the  following  key  components: 

(1)  Survey  of  Agency  Personnel  Directors.    OPM  sent  surveys  to  the 
Directors  of  Personnel  of  92  F'ederal  Departments  and  Agencies  regarding 
their  agencies'  implementation  of  work  and  family  programs. 

(2)  The  OPM  Review  of  Selected  Installations.    OPM  collected  written 
information  and  conducted  interviews  with  personnel  officers,  managers, 
and  supervisors  at  29  selected  installations  nationwide. 

(3)  Employee  Survey.    OPM  administered  a  comprehensive  survey  that 
included  a  major  segment  on  work  and  family  issues  to  approximately 
58,000  white  collar  employees.    Because  of  the  random  selection  techniques 
used  and  the  large  sample  size,  estimates  based  on  these  responses  at  the 
95  percent  confidence  level  have  margins  of  error  of  less  than  ±  3  percent  in 
almost  all  cases.    Percentages  with  a  margin  of  error  greater  than  ±  3 
percent  are  footnoted  throughout  the  report. 

OPM  also  solicited  comments  on  work  and  family  issues  from  Federal  employee 
unions  and  reviewed  labor  agreements  to  gauge  the  extent  to  which  they  address 
dependent  care  issues.    Finally,  the  Merit  Systems  Protection  Board  (MSPB) 
report.  Balancing  Work  Responsibilities  and  Family  Needs:  The  Federal  Ciuil 
Service  Response,  the  General  Accounting  OfTice  (GAO)  report.  The  Changing 
Workforce:  Demographic  Issues  Facing  the  Government,  and  the  GAO  draft  report, 
The  Changing  Workforce:  Comparison  of  Federal  and  Nonfederal  Work  /  Family 
Programs  and  Approaches,  wore  reviewed. 

This  report,  A  Study  of  the  Work  and  Family  Needs  of  the  Federal  Workforce, 
transmits  general  findings  as  well  as  more  specific  findings  for  each  program  area 
studied.    It  also  describe.s  the  measures  OPM  is  taking  to  improve  existing 
programs  and  to  identify  areas  for  potential  program  changes. 
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CHAPTER  II:  OPM  FINDINGS  ON  DEPENDENT  CARE  NEEDS  AND 
PROGRAMS 


A.  GENERAL  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  OPM  Review  of  Selected 
Installations,  the  Survey  of  Agency  Personnel  Directors,  and  the  review  of  Federal 
labor  agreements. 


1.  About  one-third  of  all  Federal  employees  have  dependent  care  needs. 

Approximately  35  percent  of  the  Federal  workforce  is  comprised  of  employees  with 
child  care  needs  or  employees  with  adult  dependent  care  needs.  Employees  with 
child  care  needs  are  defined  as  single  parents  or  dual-income  parents,  with 
children  under  13  years  of  age.  Twenty-four  percent  of  Federal  employees  have 
child  care  needs,  and  12  percent  of  Federal  employees  have  adult  dependent  care 
needs.   Two  percent  of  employees  have  both  child  and  adult  dependent  care  needs. 

2.  Most  employees  with  dependent  care  needs  are  satisfied  with  the 
balance  they  have  achieved  between  work  and  family. 

About  69  percent  of  employees  with  dependent  care  needs  are  satisfied  with  the 
balance  between  their  work  and  family  lives,  according  to  the  employee  survey. 
About  62  percent  of  single  parents  are  satisfied  with  their  work  and  family 
balance;  this  level  holds  for  those  with  children  under  13  and  annual  family 
income  under  $26,000. 

3.  About  half  (53  percent)  of  Federal  employees  with  dependent  care 
needs  believe  their  organizations  understand  and  support  employees' 
family  responsibilities.   Only  46  percent  of  single  parents  agree  that  their 
organizations  show  this  understanding  and  support. 

These  sentiments  reflect  on  agency  or  installation-level  policies  and  practices,  and 
not  on  those  of  first-line  supervisors.  When  asked  if  their  supervisors  support 
their  family  responsibilities,  83  percent  of  employees  with  dependent  care  needs 
believe  they  do.  About  79  percent  of  single  parents  agree  that  their  supervisors 
support  their  family  role. 

4.  There  is  a  limited  availability  of  agency-sponsored  dependent  care 
services;  the  extent  of  such  services  varies  greatly  among  agencies. 

In  recent  years,  many  agencies  have  made  serious  efforts  to  increase  the  number 
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and  effectiveness  of  agency-sponsored  dependent  care  services  for  employees. 
Most  agencies  now  provide  counseling  for  family  concerns  through  the  Employee 
Assistance  Program  (EAP),  and  some  offer  a  broad  range  of  programs.   However, 
employee  survey  data  indicate  that  about  38  percent  of  employees  report  that 
their  agencies  do  not  provide  any  specific  dependent  care  services  other  than  those 
available  from  the  EAP.   There  are  significant  differences  between  and  within 
agencies  concerning  services  offered,  utilization  of  services,  and  extent  of 
administrative  and  program  problems.  Agencies  and  installations  also  vary  in  the 
effectiveness  with  which  they  publicize  the  services  they  offer. 

5.  A  significant  number  of  employees  with  dependent  care  needs  express 
an  interest  in  using  certain  agency-sponsored  dependent  care  services. 

Approximately  one-third  of  employees  with  child  care  needs  express  an  interest  in 
having  their  agencies  provide  on-site  child  care  centers,  on-site  sick  care,  summer 
care,  and  after-school  care,  according  to  the  employee  survey.   Eighteen  percent  of 
employees  with  child  care  needs  express  interest  in  resource  libraries  and  resource 
and  referral  services.   About  30  percent  of  employees  with  adult  dependent  care 
needs  express  an  interest  in  resource  and  referral  services. 

6.  There  are  significant  differences  between  the  extent  of  expressed 
interest  in  specific  programs  and  services  and  the  extent  to  which  they 
are  actually  used. 

On  the  one  hand,  a  significant  number  of  employees  with  dependent  care  needs 
express  an  interest  in  using  various  agency-provided  dependent  care  services.   On 
the  other  hand,  of  such  employees  who  indicate  that  their  agencies  provide 
dependent  care  services,  a  minority  actually  use  these  services.   This  suggests  that 
employees  often  express  interest  in  seeing  a  program  or  service  offered  as  an 
option,  but  their  choice  to  actually  use  it  if  available  will  depend  on  a  variety  of 
factors  such  as  satisfaction  with  the  arrangements  they  already  have,  cost,  and 
convenience.   Employee  interest  data,  therefore,  should  be  assessed  in  the  context 
of  these  other  factors  when  using  the  data  to  help  make  specific  determinations  of 
the  need  for  services. 

7.  Employees  use  a  range  of  different  personnel  system  flexibilities  to 
meet  their  dependent  care  needs. 

The  employee  survey  data  show  the  following  percentages  of  employees  with  child 
care  needs  that  used  personnel  system  flexibilities  to  meet  those  needs  during  the 
past  year: 

•  74  percent  used  annual  leave; 

•  40  percent  worked  flexible  or  compressed  schedules; 
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•  24  percent  used  sick  leave; 

•  13  percent  worked  different  shifts  from  their  spouses; 

•  8  percent  used  leave  without  pay; 

•  5  percent  worked  part-time; 

•  2  percent  worked  at  home  "on  the  clock";  and 

•  14  percent  used  none  of  the  above  flexibilities. 

The  employee  survey  data  show  the  following  percentages  of  employees  with  adult 
dependent  care  needs  that  used  personnel  system  flexibilities  to  meet  those  needs 
during  the  past  year: 

68  percent  used  annual  leave; 

28  percent  worked  flexible  or  compressed  schedules; 

8  percent  used  sick  leave; 

4  percent  worked  different  shifts  from  their  spouses; 

3  percent  used  leave  without  pay; 

3  percent  worked  part-time; 

2  percent  worked  at  home  "on  the  clock";  and 

25  percent  used  none  of  the  above  flexibilities. 

8.  A  significant  proportion  of  labor  agreements  in  the  Federal  service 
include  dependent  care  provisions. 

OPM's  review  of  2,240  labor  agreements  in  the  Federal  service  found  that  646 
contained  at  least  1  provision  related  to  dependent  care.'    Findings  include: 

a.  Maternity  Leave  Provisions.    606  agreements,  or  27  percent,  contain 
maternity  leave  provisions  covering  714,067  employees  (or  54  percent)  of  the 
1,322,224  Federal  employees  currently  covered  by  an  agreement. 

b.  Paternity  Leave  Provisions.    170  agreements,  or  8  percent,  contain 
paternity  leave  provisions  covering  330,298  employees  (or  25  percent)  of  the 
Federal  employees  currently  covered. 

c.  Child  Care  Provisions.  109  agreements,  or  5  percent,  contain  child  care 
provisions  covering  239,685  (or  18  percent)  of  the  Federal  employees  currently 
covered. 


'OPM  will  publish  separately  a  detailed  description  of  labor  agreement  provisions 
related  to  work  and  family. 
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B.   CHILD  CARE 

1.  CHILD  CARE  PROGRAMS  AND  SERVICES  IN  THE  FEDERAL 
GOVERNMENT 

Prior  to  1985,  most  of  the  Federal  child  care  programs  were  in  the  Department  of 
Defense,  which  established  its  programs  primarily  for  military  personnel.    Broader 
interest  in  child  care  services  for  Federal  employees  grew  significantly  with  the 
1985  enactment  of  temporary  legislation,  commonly  known  as  the  "Trible 
Amendment,"  which  authorized  Federal  agencies  to  establish  on-site  child  care 
centers  using  appropriated  funds.    In  1988,  this  legislation  was  made  permanent 
and  codified  in  40  U.S.C.  49P(b).    In  the  years  that  followed,  the  General  Services 
Administration  (GSA)  began  to  promote  the  development  of  new  Federal  child  care 
centers.    In  fiscal  years  1988  and  1989,  GSA  opened  47  child  care  centers 
nationwide.   There  are  now  80  child  care  centers  operating  in  GSA-controUed 
space;  they  enroll  approximately  4,817'  children,  3,377'  of  whom  are  children  of 
Federal  employees. 

In  1988,  0PM  also  undertook  several  initiatives  to  encourage  Federal  agencies  to 
address  the  dependent  care  needs  of  their  employees.    These  initiatives  included  a 
memorandum  to  Agency  Heads,  FPM  guidance,  an  informational  brochure,  and  a 
report  to  the  President.    Each  of  these  issuances  suggested  a  broad  range  of 
approaches  agencies  could  take  in  helping  employees  with  their  child  care  needs. 

Child  care  programs  have  been  evolving  in  the  Federal  Government  since  that 
time  and  are  at  various  stages  of  development  in  many  Federal  agencies. 
Although  many  smaller  agencies  have  not  yet  established  programs,  most  larger 
agencies  have  done  so  to  varying  degrees.    Programs  range  from  offering  simple, 
inexpensive  services  such  as  resource  libraries  to  providing  an  array  of  services 
including  on-site  child  care  centers. 

The  full  range  of  agency  efforts  in  child  care  are  discussed  in  Appendix  A,  "Agency 
Implementation  of  Child  Care  Programs."     Separate  attention  is  given  to  the  two 
agencies,  the  Department  of  Defense  and  the  General  Services  Administration, 
who  have  played  a  major  role  in  the  development  of  Federal  child  care  programs. 

2.  STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  Survey  of  Agency 
Personnel  Directors,  the  0PM  Review  of  Selected  Installations,  and  union 
comments. 


'These  numbers  have  been  updated  since  the  first  printing  of  this  report. 
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a.  About  24  percent  of  Federal  employees  have  child  care  needs. 

For  the  purposes  of  this  discussion,  "employees  with  child  care  needs"  are  defined 
as  employees  who  are  single  parents  or  dual-income  parents,  with  children  under 
13.    Excluded  from  this  group  is  an  additional  5  percent  of  Federal  employees  who 
have  children  under  13,  but  have  a  spouse  or  partner  at  home  to  provide  care. 

b.  Federal  employees  with  child  care  needs  currently  use  a  variety  of 
child  care  arrangements;  almost  three-quarters  of  these  employees  are 
satisfied  with  their  current  arrangements. 

The  following  table  shows  employees'  responses  to  the  employee  survey  regarding 
their  current  child  care  arrangements. 

TABLE  B-1 

Current  Child  Care  Arrangements  of  Federal  Employees 


Current 

Employees  with 

Employees  with 

Employers 

Arrangement 

Children  Under 

Children 

with  Hotii^ 

6  Only' 

6-12  Only' 

Family  home  provider 

34% 

12% 

32% 

Child  care  center 

26% 

12% 

33% 

(not  agency-sponsored) 

Adult  relative 

25% 

17% 

23% 

SPOUSE/PART>fER 

21% 

28% 

27% 

School 

15% 

46% 

35% 

Baby  Sii-ier  in  the 

EMPLOYEES  OWN  HOME 

6% 

4% 

8% 

Agency-sponsored 

CHILD  care  center 

5% 

2% 

6% 

Friend 

4% 

7% 

6% 

Older  children 

2% 

20% 

5% 

Children  are  responsible 

for  themselves 

2% 

30% 

7% 

'7%  of  the  Federal  workforce. 
"13%  of  the  Federal  workforce. 
'^4%  of  the  Federal  workforce. 


As  shown  in  Table  B-1,  the  most  frequently  used  arrangements  for  children  under 
6  are  family  home  providers,  child  care  centers,  and  adult  relatives.     The  most 
frequently  used  child  care  arrangement  for  children  ages  6  to  12  is  "school,"  which 
probably  means  before  and  after  school  programs  in  some  cases,  and  in  other 
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cases,  simply  means  that  the  child  attends  school  while  the  parents  are  at  work. 
Thirty  percent  of  the  children  in  this  age  range  are  reported  to  be  taking  care  of 
themselves. 

The  employee  survey  data  show  that  approximately  74  percent  of  these  employees 

are  satisfied  with  their  current  child  care  arrangements.     Satisfaction  is  highest 

with  employees  who  bring  their  children  to  an  on-site  agency-sponsored  child  care 

center.    Satisfaction  is  lowest  when  children  are  taken  care  of  by  friends,  older 

children,  or  babysitters  in  the  employees'  own  homes,  or  when  children  care  for 

themselves. 

i 

c.   Almost  three-quarters  of  employees  with  children  under  6  and  more 
than  half  of  employees  with  children  ages  6  to  12  express  interest  in  using 
a  variety  of  agency-sponsored  child  care  services. 

The  following  table  shows  employees'  responses  to  the  employee  survey  regarding 
their  interest  in  obtaining   agency-sponsored  child  care  services. 


TABLE  B-2 

Employee  Interest  in  Agency  Sponsored  Services 

Service  Employees  with         Employees  with    Employees 

Children  under  Children         wtth  80x11" 

6  only'  6-12  only' 

On-site  child  care  centers 

On-site  sick  care 

On-site  before  and  after  school 

care 
On-site  summer  care 
Workshops/seminars 
Resource  and  referral  services 
Resource  ubrary 
Counselor 
Support  groups 


53% 

18% 

49% 

45% 

28% 

45% 

39% 

26% 

42% 

37% 

31% 

44% 

27% 

18% 

24% 

26% 

13% 

21% 

24% 

14% 

20% 

22% 

11% 

18% 

20% 

10% 

18% 

'7%  of  the  Federal  workforce. 
"13%  of  the  Federal  workforce. 
'4%  of  the  Federal  workforce. 


Approximately  half  of  the  employees  with  children  under  6,  and  18  percent  of 
those  with  children  ages  6  to  12,  express  interest  in  using  agency-sponsored  child 
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care  centers.    Employees  also  express  a  strong  interest  in  on-site  sick  care, 
summer  care,  and  before  and  after  school  care.    This  is  particularly 
understandable  in  light  of  the  large  number  of  children  for  whom  "school"  is  the 
child  care  provider,  and  the  large  number  of  school  age  children  who  take  care  of 
themselves  when  they  are  not  at  school.    However,  as  suggested  by  the  discussion 
in  section  "e"  below,  an  expression  of  "interest"  should  not  necessarily  be 
interpreted  as  meaning  a  firm  intention  to  use  such  services  if  they  are  offered. 

d.  One-fifth  of  employees  with  child  care  needs  report  that  their  agencies 
sponsor  on-site  child  care  centers;  few  employees  report  that  their 
agencies  offer  other  child  care  services. 

The  employee  survey  data  show  that  20  percent  of  employees  with  child  care 
needs  report  that  their  agency  sponsors  an  on-site  child  care  center.    However,  few 
employees  report  that  their  agency  offers  other  child  care  services;    2  percent 
report  on-site  sick  care  services;  5  percent  report  on-site  summer  care;  7  percent 
report  on-site  before  and  after-school  care;    4  percent  report  workshops  or 
seminars;  7  percent  report  resource  and  referral  services;    5  percent  report 
resource  libraries;  4  percent  report  counselors  other  than  those  in  the  Employee 
Assistance  Program  (EAP);    and  4  percent  report  support  groups.    Thirty-eight 
percent  of  the  employees  report  that  none  of  these  services  is  available. 

The  0PM  Review  of  Selected  Installations  is  consistent  with  this  data.    It  found  a 
wide  variance  in  the  child  care  services  provided  at  the  installation  level,  from 
almost  no  services  at  all  to  well-developed  programs  that  include  an  on-site  child 
care  center.    Most  installations,  however,  fall  somewhere  in  between.    About  30 
percent  of  the  installations  in  the  sample  of  29  have  access  to  on-site  or  nearby 
child  care  centers. 

e.  Where  services  are  available,  fewer  than  28  percent  of  employees  uith 
child  care  needs  report  using  them. 

Sixteen  percent  of  the  employees  with  child  care  needs  who  have  access  to  agency- 
sponsored  child  care  centers  report  in  the  employee  survey  that  they  use  the 
center.    When  other  child  care  services  are  offered,  employee  use  ranges  from  3  to 
28  percent,  according  to  the  employee  survey. 

The  0PM  Review  of  Selected  Installations  found  that  when  child  care  services 
such  as  referral  services  and  dependent  care  counseling  are  available  at 
installations,  they  are  generally  underutilized.    Installation  managers  were  asked 
why  their  employees  are  not  using  the  child  care  services  available  or  are  using 
them  very  little.  They  suggest  that  some  employees  do  not  need  to  use  installation 
services  as  there  are  ample  services  available  in  the  private  sector  or  they  are  able 
to  meet  their  dependent  care  needs  through  the  use  of  leave  and  flexible  work 
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schedules.    A  general  lack  of  information  and  publicity  about  dependent  care 
services  available  at  installations  could  be  another  reason  for  low  use.    Some 
managers  also  suggest  that  dependent  care  coun.scling  and  referral  services 
provided  by  the  FlAP  are  not  well  utilized  because  EAP's  are  sometimes 
stereotyped  as  counseling  centers  for  "problem"  employees. 

f.  Lack  of  affordability  is  one  of  the  primary  reasons  given  by  employees 
for  not  using  agency-sponsored  child  care  centers. 

The  following  discussion  focuses  on  employees  with  children  under  6  since  they 
are  the  most  likely  to  use  an  on-site  child  care  center.     Twenty-three  percent  of 
employees  with  children  under  6  report  in  the  employee  survey  that  their  agency 
provides  an  on-site  child  care  center,  and  of  these,  25  percent  arc  using  the  center. 
Reasons  given  by  those  employees  who  are  not  using  the  agency-sponsored  centers 
are: 

•  They  have  other  child  care  arrangements  -  68  percent; 

•  The  center  is  too  expensive  -  26  percent; 

•  They  prefer  to  have  the  child  cared  for  at  home  -  18  percent; 

•  The  center  is  loo  far  from  home  -  14  percent; 

•  There  is  a  waiting  list  -  10  percent; 

•  The  center  has  inflexible  hours  -  6  percent;  and 

•  The  center  is  of  poor  quality  -  4  percent. 

One-quarter  of  these  employees  say  their  agency-sponsored  center  is  too  expensive. 
It  is  also  interesting  to  note  significant  differences  between  the  parent  populations 
on  this  issue.    More  single  parents  with  children  under  6  say  that  the  agency- 
sponsored  center  is  too  expensive  (33  percent)',  than  do  dual-income  parents  with 
children  under  6  (22  percent). '^ 

g.  A  number  of  agencies  suggest  some  type  of  financial  assistance  to  help 
lower-income  employees  pay  for  agency-sponsored  child  care  centers; 
others  express  a  desire  for  greater  latitude  in  using  appropriated  funds  to 
support  their  on-site  child  care  centers. 

Agencies  report  that  despite  subsidies  in  the  form  of  providing  space  and  utilities 
free  of  charge,  the  cost  of  providing  child  Ccire  services  usually  requires  tuition 


'The  margin  of  error  for  this  percentage  is  greater  than  ±  3  percent  because  of  the 
small  sample  size. 

^Approximately  2  percent  of  the  Federal  workforce  is  comprised  of  single  parents 
with  children  under  6  years  of  age;  a])proximately  10  percent  of  the  Federal  workforce  is 
comprised  of  dual-income  parents  with  chihlren  under  6. 
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rates  higher  than  the  amount  lower  income  Federal  employees  can  pay.     Several 
agencies,  one  Federal  union,  and  the  MSPB  in  its  recent  work  and  family  report 
suggest  that  OPM  consider  offering  Federal  employees  a  flexible  benefits  program, 
including  flexible  spending  accounts  for  dependent  care  purposes,  which  could 
enable  lower-income  employees  to  send  their  children  to  on-site  child  care 
facilities.   Other  agencies  suggest  the  use  of  vouchers  and  other  forms  of  tuition 
assistance. 

A  number  of  agencies  also  suggest  that  OPM  propose  legislation  to  allow  agencies 
greater  latitude  in  using  appropriated  funds  to  support  their  child  care  centers,  for 
exEunple,  allowing  them  to  subsidize  start-up  costs  for  the  first  24  months  of 
operation  and  to  place  child  care  center  directors  and  staff  on  the  Federal  payroll. 
Federal  child  care  centers,  like  many  others  in  both  the  private  and  public  sectors, 
are  hampered  by  such  problems  as  high  stsiff  turnover,  low  pay  for  teachers,  and  a 
lack  of  health  benefits  for  staff.   The  solution  to  these  problems  is  not  immediately 
obvious,  however,  because  even  with  low  operating  costs,  it  is  difficult  for  most 
centers  to  remain  solvent.  According  to  A  Profile  of  Child  Care  Settings  Study, 
sponsored  by  the  U.S.  Department  of  Education,  private  and  public  sector  child 
care  centers  around  the  country  were  asked  if  they  made  money  last  year.   Half  of 
all  centers  reported  breaking  even,  one-quarter  reported  losing  money,  and  one- 
quarter  reported  making  money.   Even  among  for-profit  programs,  only  50  to  60 
percent  reported  making  a  profit  last  year.' 

The  OPM  Review  of  Selected  Installations  found  that  agency  officials  believe  that 
child  care  center  costs  are  kept  as  low  as  possible  and  are  generally  comparable  to 
the  rates  charged  at  local  child  care  centers  in  the  private  sector.   The  provision  of 
space  and  some  services  at  these  centers  in  Federal  installations  is  generally 
responsible  for  helping  to  keep  costs  down  but  some  employees  feel  the  reduction 
in  costs  for  such  services  is  not  sufficient.   Some  installations  indicate  that  state 
subsidies  and  money  from  the  Combined  Federal  Campaign  are  available  to  help 
employees  who  cannot  pay  for  child  care  services. 

h.   Several  agencies  suggest  lower  cost  alternatives  to  on-site  child  care 
centers  to  help  employees  meet  child  care  needs. 

Several  agencies  note  in  their  responses  to  the  Survey  of  Agency  Personnel 
Directors  that  many  Government  employees  with  child  care  needs  work  in  areas 
with  an  insufficient  Federal  population  to  support  a  full-size  child  care  center. 
They  also  point  out  that  budgetary  constraints  limit  the  number  of  centers  that 


'The  Demand  and  Supply  of  Child  Care  in  1990;  joint  findings  from  The  National 
Child  Care  Survey  1990  and  A  Profile  of  Child  Care  Settings,  issued  by  the  National 
Association  for  the  Education  of  Young  Children,  Washington,  DC  20009-5786,  pp.  34-35. 
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can  be  established.  Therefore,  they  suggest  that  agencies  be  given  the  authority 
to  expend  appropriated  funds  on  lower  cost  alternatives  to  on-site  centers,  e.g., 
providing  start-up  funds  to  community -based  centers,  participating  in  child  care 
center  consortia  with  private  companies,  and  contracting  directly  with  private 
child  care  centers  for  spaces  for  agency  employees. 
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C.  ADULT  DEPENDENT  CARE 


1.  ADULT  DEPENDENT  CARE  PROGRAMS  AND  SERVICES  IN  THE 
FEDERAL  GOVERNMENT 

Elder  care. ..senior  care. ..adult  dependent  care  -  these  are  the  terms  generally  used 
to  describe  the  newly  emerging  program  area  that  helps  employees  care  for  their 
elderly  parents/relatives  and  dependents  with  mental  or  physical  disabilities. 
Awareness  is  growing  rapidly  about  the  problems  employees  encounter  when 
caring  for  an  elderly  parent/relative  or  a  person  with  disabilities,  and  agencies  are 
responding  by  giving  increasing  attention  to  employees'  adult  dependent  care 
concerns. 

The  first  major  Federal  initiative  specifically  in  the  area  of  adult  dependent  care 
began  in  June  1988  with  the  issuance  of  FPM  guidance  and  a  memorandum  from 
the  Director  of  OPM  to  the  Heads  of  all  Federal  Departments  and  Agencies.   The 
memorandum  pointed  out  that  increasing  numbers  of  Federal  workers  have 
responsibility  for  caring  for  older  family  members  and  encouraged  Agency  Heads 
to  support  programs  to  address  these  needs.   Most  of  the  adult  dependent  care 
programs  that  agencies  have  developed  since  1988  not  only  help  employees  deal 
with  crisis  situations,  but  also  prepare  employees  before  a  crisis  situation 
develops.   They  generally  address  the  task  of  educating  employees  regarding  the 
full  range  of  aging  problems  and  the  continuum  of  services  that  are  available  to 
address  those  problems.     Adult  dependent  care  programs  prepare  employees  by 
providing  them  with  information  that  can  save  hours  and  sometimes  days  of 
searching  for  answers  to  questions  such  as:    what  community  services  are 
available,  how  to  file  for  medical  insurance,  how  to  obtain  power  of  attorney,  how 
to  recognize  symptoms  of  serious  illnesses  such  as  Alzheimer's  disease,  what  to 
expect  during  the  course  of  the  illnesses,  the  latest  treatment  methods,  and  how 
best  to  respond  in  caring  for  the  afflicted  person.   Appendix  A  contains  examples 
of  agency  adult  dependent  care  programs. 

The  growing  interest  in  adult  dependent  care  among  Federal  agencies  is 
demonstrated  by  the  increasing  participation  of  agencies  in  an  Interagency  Adult 
Dependent  Care  Working  Group.   The  group  began  to  meet  in  December  1990  as 
an  outgrowth  of  GSA's  Interagency  Task  Force  on  Federal  Child  Care.    Meetings 
were  chaired  by  GSA  staff  and  held  bimonthly  at  OPM.    Membership  grew  from  6 
agencies  to  18  agencies  in  less  than  a  year.    In  February  1992  OPM  began 
chairing  the  group  and  sent  an  invitation  to  all  Federal  agencies  to  attend. 
Twenty-five  agencies  attended  the  March  1992  meeting.   The  working  group  gives 
members  an  opportunity  to  exchange  ideas,  information,  and  resources.    It  also 
serves  an  advisory  function  for  OPM  and  has  been  working  on  several  projects  to 
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increase  awareness  of  adult  dependent  care  issues. 


2.   STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  0PM  Review  of  Selected 
Installations,  and  the  Survey  of  Agency  Personnel  Directors. 

a.  Twelve  percent  of  Federal  employees  have  significant  adult  dependent 
care  responsibilities;  an  additional  13  percent  anticipate  having  such 
responsibilities  within  the  next  5  years. 

Twelve  percent  of  respondents  to  the  employee  survey  report  that  they  have 
"responsibility  for  spending  a  great  deal  of  money  and/or  time  caring  for  adult 
dependents  who  are  elderly  or  physically  or  mentally  disabled."   Approximately  11 
percent  report  that  they  care  for  elderly  parents  or  relatives  and  approximately  3 
percent  report  that  they  care  for  persons  with  disabilities.    (These  percentages 
include  some  overlap  because  some  employees  care  for  both  elderly 
parents/relatives  and  persons  with  disabilities.)   An  additional  13  percent  of 
Federal  employees  report  that  they  anticipate  adult  dependent  care 
responsibilities  within  the  next  5  years. 

b.  Approximately  half  of  the  Federal  employees  with,  current  adult 
dependent  care  responsibilities  spend  4  or  more  hours  a  week  providing 
care. 

Employee  survey  data  indicate  that  Federal  employees  with  current  adult 
dependent  care  responsibilities  spend  the  following  amounts  of  time  on  these 
responsibilities:    14  percent  spend  20  or  more  hours  per  week;    13  percent  spend 
10  to  19  hours  per  week;  22  percent  spend  4  to  9  hours  per  week;   24  percent 
spend  1  to  3  hours  per  week;   and  18  percent  provide  occasional  assistance  (under 
emergency  circumstances).     Nine  percent  of  employees  with  current  adult 
dependent  care  responsibilities  do  not  spend  any  time  providing  care  for  their 
elderly  and/or  other  adult  dependent.    Presumably  these  employees  are  providing 
financial  support  in  caring  for  the  person  rather  than  providing  personal  care. 

c.  A  significant  number  of  Federal  employees  with  current  adult 
dependent  care  responsibilities  are  interested  in  obtaining  some  type  of 
agency-sponsored  services. 

According  to  the  employee  survey,  Federal  employees  with  current  adult 
dependent  care  responsibilities  are  interested  in  using  the  following  services  if 
offered  by  their  agency: 
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Resource  and  referral  service  -  30  percent; 

Dependent  care  counselor  to  provide  referrals  -  25  percent; 

Educational  workshops  or  seminars  -  25  percent; 

On-site  day  care  center  -  23  percent; 

Resource  library  -  21  percent;  and 

Support  group  -  23  percent. 

Almost  half  (49  percent)  of  the  employees  with  current  adult  dependent  care  needs 
report  they  are  not  interested  in  any  of  these  services. 

d.  While  some  agencies  have  developed  adult  dependent  care  services 
for  their  employees,  most  agencies  do  not  currently  offer  such  services. 

The  employee  survey  data  show  that  only  2.6  percent  of  employees  with  current 
adult  dependent  care  responsibilities  report  that  their  agencies  offer  a  resource 
and  referral  service;    2.3  percent  report  that  their  agencies  offer  educational 
workshops;  1.8  percent  report  support  groups;  1.8  percent  report  resource 
libraries;  and  1.5  percent  report  dependent  care  counselors. 

The  findings  of  the  0PM  Review  of  Selected  Installations  are  consistent  with  this 
data.    It  found  that  while  most  installations  provide  counseling  for  family  concerns 
through  their  EAP's,  few  programs  have  been  designed  specifically  for  meeting 
adult  dependent  care  needs. 

Similarly,  the  Survey  of  Agency  Personnel  Directors  indicates  that  most  agency 
EAP's  provide  counseling  and  referrals  for  family  concerns,  while  only  seven 
agencies  have  established  programs  specifically  for  adult  dependent  care  needs. 

e.  Where  services  are  available,  employees  report  that  they  are  using 
them  to  some  extent. 

Of  employees  who  are  offered  resource  libraries,  support  groups,  and  educational 
workshops,  at  least  24  percent'  report  using  one  or  more  of  these  services. 

f.  Perceived  budget  limitations  and  lack  of  need  are  the  primary  barriers 
to  developing  adult  dependent  care  programs. 

The  0PM  Review  of  Selected  Installations  looked  at  the  reasons  why  there  were 
few  adult  dependent  care  programs  at  the  installation  level.    It  found  that  the 
general  lack  of  services  for  adult  dependent  care  appears  to  be  due  to  a  perceived 
lack  of  need.   Also,  a  lack  of  funds  and  available  stafT  to  develop  adequate 


'The  margin  of  error  for  this  percentage  is  greater  than  ±  3  percent  hecau.se  of  the 
small  sample  size. 
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dependent  care  programs  was  identified  as  a  problem  by  some  installations.  The 
Survey  of  Agency  Personnel  Directors  indicates  that  the  primary  reason  for  a  lack 
of  adult  dependent  care  programs  is  lack  of  resources. 
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D.  FLEXIBLE  AND  COMPRESSED  WORK  SCHEDULES 


1.  FLEXIBLE  AND  COMPRESSED  WORK  SCHEDULES  IN  THE 
FEDERAL  GOVERNMENT 

The  use  of  flexible  and  compressed  work  schedules  has  grown  steadily  since  the 
first  experimental  program  was  implemented  by  the  Bvireau  of  Indian  Affairs  in 
Albuquerque,  New  Mexico,  in  1972.   Public  Law  95-390,  the  "Federal  Employee's 
Flexible  and  Compressed  Work  Schedules  Act,"  established  a  Governmentwide 
3-year  experimental  progrsmi  in  1978.   The  program  was  extended  for  another  3 
yesirs  under  Public  Law  97-221  in  1982  and  was  made  permanent  in  1985  (I\iblic 
Law  99-190). 

A  flexible  work  schedule  divides  the  workday  into  bands  of  flexible  and  core  time. 
Within  certain  parameters,  an  employee  may  select  his  or  her  arrival  and 
departure  time  during  the  flexible  time  bands.   The  arrival  and  departure  times 
may  vary  from  day  to  day.   During  the  core  time  band,  an  employee  must  be 
present  at  work  or  in  an  approved  leave  status.  The  law  permits  a  variety  of 
flexible  work  schedule  approaches.   In  some  agency  programs,  employees  may 
earn  credit  hours  for  work  performed  beyond  their  basic  work  requirement.  The 
employee  decides  when  to  work  credit  hours,  but  no  more  than  24  credit  hours 
may  be  carried  over  into  the  following  pay  period.   Depending  on  the  degree  of 
flexibility  in  a  particular  work  schedule,  an  employee  may  be  able  to  complete  a 
biweekly  work  requirement  in  less  than  10  workdays. 

A  compressed  work  schedule  is  designed  to  permit  an  employee  to  complete  a 
biweekly  work  requirement  in  less  than  10  workdays  by  increasing  the  number  of 
hours  in  the  workday.   Unlike  flexible  work  schedules,  however,  compressed  work 
schedules  are  work  schedules  that  are  fixed  in  advance  as  determined  either  by 
management  or  through  negotiations  with  the  exclusive  employee  representatives, 
as  appropriate. 

In  1982,  agencies  reported  to  0PM  that  about  175,000  employees  were  covered  by 
flexible  or  compressed  work  schedules.  Just  2  years  later,  in  1984,  an  0PM 
survey  of  Federal  agencies  revealed  that  about  308,000  Federal  employees  were 
covered  by  flexible  or  compressed  work  schedules.   In  a  July  1985  report,  the  U.S. 
General  Accounting  Office  (GAO)  estimated  that  489,000  Federal  employees 
worked  under  flexible  or  compressed  schedules  in  the  continental  United  States. 

According  to  the  employee  survey,  38  percent  of  white-collar  employees  report  that 
they  work  under  a  flexible  work  schedule,  and  an  additional  14  percent  report  that 
they  work  under  a  compressed  work  schedule.  Together,  this  represents  a  total  of 
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about  52  percent  of  the  white-collar  Federal  workforce  of  1,653,836  employees.   In 
addition,  a  recent  review  of  collective  bargaining  agreements  reveals  that  of  all 
bargaining  unit  employees  covered  by  such  agreements,  38  percent  (503,384 
employees)  are  covered  by  agreements  containing  flexible  or  compressed  work 
schedule  provisions. 

The  MSPB  report.  Balancing  Work  Responsibilities  and  Family  Needs:  The 
Federal  Civil  Service  Response,  noted  that  a  higher  percentage  of  Federal  workers 
Eire  on  flexible  work  schedules  than  is  the  case  for  workers  in  any  other  sector  of 
the  economy.  MSPB  characterized  the  Federal  Government  as  a  "trend-setter." 


2.    STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  0PM  Review  of  Selected 
Installations,  and  the  Survey  of  Agency  Personnel  Directors. 

a.  About  54  percent  of  employees  with  dependent  care  needs  work  under 
flexible  or  compressed  work  schedules. 

According  to  employee  survey  data,  40  percent  of  employees  with  dependent  care 
needs  work  under  a  flexible  schedule,  and  13  j)ercent  work  under  a  compressed 
schedule.  This  is  almost  identical  to  the  proportion  of  the  toted  white-collar 
employee  population  working  under  these  schedules.   Forty  percent  of  employees 
who  have  child  care  needs  used  flexible  or  compressed  work  schedules  during  the 
past  year  to  help  manage  child  care  needs.   Of  employees  with  adult  dependent 
care  needs,  28  percent  used  flexible  or  compressed  work  schedules  during  the  past 
year  to  help  manage  these  responsibilities.   Findings  from  OPM's  Review  of 
Selected  Installations  are  consistent  with  these  data. 

b.  Availability  of  flexible  and  compressed  work  schedules  is  very 
important  to  employees  with  dependent  care  needs  in  their  decision  to 
remain  with  an  agency. 

According  to  the  employee  survey,  53  percent  of  employees  with  dependent  care 
needs  believe  that  the  availability  of  flexible  and  compressed  schedules  is  "very 
important"  in  their  decision  to  remain  with  their  emplo3ang  agency.  An  additional 
31  percent  consider  it  "somewhat  important." 

c.  About  77  percent  of  employees  with  dependent  care  needs  who  do  not 
virork  flexible  or  compressed  work  schedules  are  interested  in  doing  so. 

The  employee  survey  indicates  that  about  77  percent  of  those  employees  who  are 
working  under  fixed  schedules  and  who  have  dependent  care  needs  would  be 
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interested  in  working  under  a  flexible  or  compressed  work  schedule.   Of  this 
group,  47  percent  say  flexible  and  compressed  work  schedules  are  not  available  to 
them  because  their  agencies  do  not  have  a  flexible  work  hours  program,  and 
another  26  percent  report  that  their  organizations  are  ineligible  to  participate  in 
the  program.   Thirteen  percent  state  that  their  supervisors  have  denied  their 
requests  to  work  under  a  flexible  or  compressed  work  schedule,  and  20  percent 
cite  other  reasons  for  not  being  able  to  participate. 

d.   While  some  managers  express  concern  that  flexible  or  compressed 
work  schedules  may  not  be  appropriate  for  their  agencies,  most 
supervisors  do  not  believe  flexible  or  compressed  work  schedules,  when 
properly  managed,  adversely  affect  employee  productivity. 

According  to  the  Survey  of  Agency  Personnel  Directors,  several  agencies  are 
concerned  that  flexible  or  compressed  work  schedules  may  interfere  with  the 
efficient  operation  of  their  agencies.   One  specifically  referred  to  the  difficulty  in 
managing  an  employee's  "day  off'  under  a  compressed  work  schedule. 

The  employee  survey  reflects  managers'  and  supervisors'  opinions  regarding  how 
the  productivity  (i.e.,  amount,  quality,  and  timeliness  of  work)  of  employees  who 
work  under  flexible  or  compressed  schedules  compares  to  the  productivity  of 
employees  who  work  under  fixed  schedules.   Only  6  percent  of  the  managers  and 
supervisors  say  that  the  former  group  of  employees  is  less  productive;  38  percent 
indicate  productivity  is  about  the  same  between  the  two  groups  of  employees;  and 
14  percent  say  employees  who  work  under  flexible  or  compressed  schedules  are 
more  productive.    (The  remaining  43  percent  say  they  can  not  make  a  judgment  on 
this  question.) 
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E  .  PART-TIME  EMPLOYMENT  AND  JOB  SHARING 


1.  PART-TIME  EMPLOYMENT  AND  JOB  SHARING  IN  THE  FEDERAL 
GOVERNMENT 

The  Federal  Employees  Part-time  Career  Employment  Act  of  1978,  5  U.S.C.  3401, 
et  seq.,  requires  Federal  agencies  to  establish  programs  "to  promote  part-time 
opportunities  in  all  grade  levels."   (Only  a  few  agencies  are  excepted  from  the 
provisions  of  the  law,  most  notably  the  Postal  Service  and  the  intelligence 
agencies.)  One  objective  of  the  legislation  -  the  first  to  deal  specifically  with  part- 
time  employment  in  the  Federal  service  -  was  to  "provide  parents  opportunities  to 
balance  family  responsibilities  with  the  need  for  additional  income."   The  law 
made  major  changes  in  Federal  part-time  employment  by: 

•  Defining  part-time  emplo3mient  as  16  to  32  hours  per  week; 

•  Directing  the  Government  to  pro-rate  its  contribution  to  health  insurance 
premiums  for  part-time  employees; 

•  Requiring  agencies  to  pro-rate  part-time  employees  for  purposes  of  ceiling 
control;  and 

•  Mandating  individual  agencies  to  issue  formal  program  guidelines  on  part- 
time  employment. 

Overall,  part-time  employees  with  permanent  appointments  make  up  2.2  percent 
of  the  Federal  white  collar  workforce  (non-Postal  Service).  The  percentage  in  major 
agencies  ranges  from  0.8  to  9.1,  with  Defense  agencies  tending  to  be  among  the 
less  frequent  users  of  part-time  employment.   0PM  has  the  highest  percentage, 
9.1  percent;  Commerce  has  7.3  percent;  HHS  has  4.2  percent;  EPA  has  3.7 
percent,  and  VA  has  3.5  percent.   (VA  also  has  many  other  part-time  employees 
who  are  covered  by  the  title  38  employment  system.) 

The  Governmentwide  percentage  of  part-time  employees  at  higher  grades  has 
increased  since  1978  as  shown  in  Table  E-1.  The  gains  made  by  higher  graded 
women  are  particularly  notable. 


TABLE  El 

Part-time  Permanent  Workforce 

Grade  Levels                             1978 

1991 

GS  1-6                                                 78% 

61% 

GS  7-9                                                 12% 

16% 

GS  10  -  15                                          10% 

23% 

Women  at  GS  13-15  48%  78% 
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The  distribution  of  part-time  employees  by  grade  level  varies  by  agency;  in  some 
agencies,  part-time  employees  are  more  concentrated  at  the  lower  GS  grades. 

Part-time  employees  work  in  diverse  occupations.     The  white  collar  jobs  (all  pay 
plans)  with  the  highest  number  of  permanent  part-time  employees  as  of  December 
1991  include:  medical  officer,  nurse,  secretary,  clerk  typist,  contact  representative, 
sales  store  clerical,  social  insurance  administration,  tax  examining,  claims 
examining  clerical,  attorney,  computer  specialist,  personnel  clerk,  and  medical 
technologist. 

Recently,  0PM  initiated  a  pilot  program  to  promote  job  sharing  as  a  way  of 
increasing  part-time  employment  opportunities.    Because  of  workload  demands, 
supervisors  are  often  unable  to  approve  employee  requests  for  part-time  work 
schedules.    Under  job  sharing,  two  part-time  employees  can  coordinate  to  cover  a 
full-time  position.   OPM  provided  agencies  extensive  instructions  on  how  to  set  up 
job  sharing  arrangements  in  FPM  Letter  340-3,  dated  September  10,  1990,  and  in 
its  publication.  Job  Sharing  for  Federal  Employees. 

OPM  is  also  testing  an  automated  system,  "The  OPM  Connection,"  to  match  up 
employees  who  are  looking  for  job  sharing  partners.   The  partners  can  then  apply 
for  full-time  vacancies  advertised  by  agencies,  which  are  required  to  accept  their 
applications  for  full-time  positions.     The  system,  which  operates  in  Boston, 
Chicago,  Los  Angeles,  and  Washington,  DC,  also  allows  agencies  to  telephone 
OPM  with  their  requests  for  candidates  interested  in  part-time  or  job  shared 
positions.    OPM  faxes  names  to  agencies  within  minutes. 

Since  "The  OPM  Connection"  began  in  November  1990,  over  700  employees  have 
registered.   OPM  supplied  an  average  of  five  names  for  each  of  the  employees  who 
asked  for  matching.   OPM  is  currently  conducting  a  survey  to  learn  how  many  job- 
sharing  teams  were  formed  and  whether  they  found  jobs. 

2.   STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  OPM  Review  of  Selected 
Installations,  and  the  Survey  of  Agency  Personnel  Directors. 

a.   In  the  past  year,  5  percent  of  employees  with  dependent  care  needs 
v^orked  a  part-time  schedule  to  meet  those  needs. 

The  employee  survey  data  show  that  part-time  employment  was  used  by  5  percent 
of  employees  with  child  care  needs  and  by  3  percent  with  adult  dependent  care 
needs  during  the  past  year  to  meet  those  needs.    (Some  part-time  employees  have 
both  child  and  adult  dependent  care  needs.)   Other  personnel  flexibilities  were 
used  more  frequently,  as  described  earlier. 
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b.  Part-time  employment  is  of  great  importance  to  those  employees  who 
use  it  to  handle  family  responsibilities. 

Seventy-eight  percent^  of  part-time  employees  with  dependent  care  needs  are 
satisfied  with  the  balance  they  have  achieved  between  their  work  and  family  life 
as  compared  to  69  percent  of  full-time  employees,  according  to  the  employee 
survey.   Seventy-six  percent'  of  part-time  employees  with  dependent  care  needs 
say  a  part-time  schedule  is  important  to  their  decision  to  stay  with  their 
organization  or  agency;  8  percent  say  it  is  somewhat  important. 

c.  Nine  percent  of  Federal  employees  with  dependent  care  needs  would 
like  to  work  part-time  instead  of  full-time  (these  data  do  not  include  those 
who  said  they  cannot  afford  to  work  part-time),  and  most  of  these 
employees  say  they  cannot  work  part-time  because  their  jobs  require  full- 
time  coverage. 

The  9  percent  of  employees  with  dependent  care  needs  who  would  like  to  work 
part-time  report  the  following  reasons  why  they  cannot  do  so: 

•  63  percent  say  their  position  requires  full-time  coverage; 

•  22  percent  say  their  workload  is  too  great; 

•  20  percent  say  it  would  limit  their  career  advancement; 

•  7  percent  say  they  would  like  to  work  part-time  but  cannot  because  their 
supervisor  has  denied  their  request;  and 

•  7  percent  say  they  are  afraid  to  ask  for  a  schedule  change  to  part-time. 

The  relatively  low  percent  of  employees  interested  in  changing  to  a  part-time 
schedule  is  also  reflected  in  the  survey  finding  that  72  percent  of  supervisors  have 
never  been  asked  by  employees  to  approve  a  change  in  work  schedule  from  full- 
time  to  part-time. 

d.  The  great  majority  of  supervisors  who  were  asked  to  approve  a  chaise 
in  work  schedule  from  full-time  to  part-time  did  so  in  at  least  some  cases. 

Forty  percent  say  they  approved  most  requests;  43  percent  say  they  approved 
some  and  denied  some  based  on  the  situation;  and  17  percent  say  they  denied 
most. 

Supervisors  who  refused  requests  gave  the  following  reasons: 


'The  margin  of  error  for  this  percentage  is  greater  than  *  3  because  of  the  small 
sample  size. 
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•  73  percent  say  the  position  required  full-time  coverage; 

•  40  percent'  say  the  position  had  too  great  a  workload; 

•  40  percent'  say  the  employee's  absence  would  be  disruptive; 

•  19  percent  say  the  agency's  internal  system  made  it  difficult  to  approve 
requests; 

•  17  percent  say  the  agency  encourages  full-time  emplo5mient;  and 

•  12  percent  say  the  employees  had  a  record  of  performance  or  conduct 
problems. 

e.   The  use  of  part-time  employment  varies  significantly  from  agency  to 
agency;  the  employee  survey  data  suggest  that  certain  agencies  may  have 
internal  barriers  that  make  supervisors  reluctant  to  approve  agency 
requests  to  work  part-time. 

TABLE  E-2 

Percentage  of  Agency's  Permanent  White  Collar  Workforce 

ON  Part-time  Schedule* 


Agency 

Percentage 

OPM 

9.1 

Commerce 

7.3 

HHS 

4.2 

EPA 

3.7 

VA 

3.5 

LABOR 

3.4 

Treasury 

3.3 

State 

3.0 

INI'ERIOR 

2.7 

USDA 

2.3 

Energy 

2.1 

NASA 

1.5 

DOT 

1.4 

Justice 

1.3 

DOD 

1.2 

HUD 

1.2 

Army 

1.2 

GSA 

1.2 

(Continued  on  next  page) 

'The  margin  of  error  for  this  percentage  is  greater  than  ±  3  because  of  the  small 
sample  size. 
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Agency 

Percentage 

Navy 

1.0 

Education 

0.9 

Am  Force 

0.8 

SBA 

0.8 

Governmentwide  2.2 


♦Central  Personnel  Data  File  for  GS  and  similar,  September  1991 


Although  the  variation  among  agencies  may  reflect  differences  in  factors  such  as 
mission,  occupational  mix,  and  level  of  employee  interest,  the  employee  survey 
data  suggest  that  certain  agencies  may  have  internal  barriers  that  make 
supervisors  reluctant  to  approve  employee  requests  to  work  part-time.   Of  the 
supervisors  who  have  denied  employee  requests  to  work  part-time,  at  least  19 
percent  did  so  because  of  internal  barriers,  i.e.,  the  agency's  internal  systems 
made  it  difficult  and/or  that  their  agency  stressed  full-time  emplo)rment.  The 
percent  of  supervisors  citing  internal  barriers  as  a  reason  for  denying  part-time 
schedules  varies  considerably  from  agency  to  agency.   Further,  in  some  cases,  the 
agencies  with  the  highest  percentage  of  supervisors  who  said  there  were  internal 
barriers  were  also  the  agencies  with  the  lowest  percentage  of  part-time 
emplojmient. 

f.  Agencies  view  part-time  employment  as  a  useful  retention  tool. 

OPM's  Review  of  Selected  Installations  found  that  most  supervisors  believe  the 
use  of  part-time  emplo3rment  (and  job  sharing)  boosts  the  morale  of  those  who  use 
it  and  helps  retain  some  valuable  employees. 
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F.     FLEXIPLACE 


1.      FLEXIPLACE  IN  THE  FEDERAL  GOVERNMENT 

Work-at-home  arrangements,  flexiplace,  have  existed  in  the  Federal  Government 
for  many  years,  but  for  the  most  part  on  an  informal  basis.   Since  there  is  no  law 
or  regulation  prohibiting  Federal  agencies  from  allowing  employees  to  work  at 
home,  many  agencies  have  a  long  history  of  permitting  informal  work-at-home 
arrangements.   These  informal  arrangements  were  established  for  a  variety  of 
reasons  including  assisting  employees  with  personal  life  issues  such  as  injuries, 
illness,  and  long  term  disabilities.   Some  agencies,  such  as  the  National  Credit 
Union  Administration,  have  utilized  formal  work-at-home  arrangements  for  many 
years  with  regard  to  positions  where  the  employee  travels  extensively  and  has 
little  need  to  be  at  a  conventional  office. 

In  1990,  the  President's  Council  on  Management  Improvement  (PCMI),  initiated  a 
Governmentwide,  Federal  Flexible  Workplace  Pilot  Project.   The  pilot  project 
recognized  existing  work-at-home  arrangements,  but  sought  to  expand  these  to: 

•  Enhance  Federal  recruitment  and  retention; 

•  Help  employees  achieve  a  balance  in  their  work  and  personal  lives;  and 

•  Reduce  Federal  facility  operating  costs. 

Under  the  flexiplace  pilot  project.  Federal  employees  are  allowed  to  work  at  home 
or  at  geographically  convenient  satellite  offices  for  designated  portions  of  the 
workweek.   The  primary  purpose  of  the  project  is  to  gain  the  experience  and 
information  necessary  to  recommend  formal  policies  and  procedures  for  successful 
implementation  and  operation  of  flexible  workplace  arrangements. 

The  flexiplace  pilot  project  is  conducted  and  coordinated  by  an  interagency 
management  team  led  by  representatives  from  the  Office  of  Personnel 
Management  and  the  General  Services  Administration.   Other  agencies 
represented  on  the  management  team  are  the  Department  of  Agriculture,  the 
Equal  Employment  Opportunity  Commission,  the  Department  of  Justice,  and  the 
Internal  Revenue  Service.    Flexiplace  has  both  White  House  and  congressional 
support. 

The  flexiplace  pilot  project  has  three  primary  components: 
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a.  Work-at-home.   The  work-at-home  component,  the  first  one  that  is 
operational,  consists  of  arrangements  in  which  Federal  employees  work  at 
their  residences  for  designated  portions  of  the  workweek.   Ciorrently,  there 
are  approximately  700  participants  from  13  Federal  departments/agencies. 
Participation  in  this  component  is  still  growing  and  new  agencies  are  expected 
to  begin  participating  in  the  months  ahead. 

b.  Satellite  offices.   This  component  consists  of  arrangements  in  which 
employees  from  different  agencies  work  in  satellite  work  centers  which  are 
more  geographically  convenient  to  their  residences  than  are  their  conventional 
worksites.   Because  of  the  implications  for  shared  expenses,  facilities,  and 
services  for  agencies  participating  in  this  component,  the  flexiplace 
management  team  is  working  with  the  PCMI's  Cooperative  Administrative 
Support  Unit  (CASU)  program  to  develop  the  satellite  office  component.   The 
CASU  program  has  established  mechanisms  and  procedures  for  such 
cooperative  arrangements.   Hagerstown,  Maryland,  and  Winchester,  Virginia, 
are  two  sites  currently  under  examination  as  potential  satellite  work  centers. 

c.  Disabled  employees/applicants.  This  component  consists  of  home-based  or 
satellite  office  arrangements  which  accommodate  disabled  individuals.  An 
additional  goal  of  this  component  is  to  achieve  reductions  in  the  numbers  of 
disabled  persons  who  must  be  out  of  the  workforce  on  Workers' 
Compensation,  Disability  Retirement,  or  unemployment  compensation  rolls. 
This  component  is  still  in  the  proposal  stage;  the  Department  of  Labor  and 
the  Department  of  Defense  are  among  agencies  considering  establishing  pilots 
in  this  area. 


2.     STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey  and  the  Survey  of  Agency 
Personnel  Directors. 

a.     Few  employees  with  dependent  care  needs  currently  work  under 
flexiplace  arrangements. 

The  employee  survey  data  indicate  that  about  6  percent  of  employees  with 
dependent  care  needs  work  at  home  on  an  occasional  basis,  and  3  percent  work  at 
home  often.   The  great  majority  of  these  employees  work  at  home  under  an 
informal  arrangement  with  their  agencies  rather  than  as  part  of  the  formal 
flexiplace  pilot  project.  About  17  percent  of  these  employees  indicate  that  the 
flexibility  of  working  at  home  is  an  important  consideration  in  their  decision  to 
stay  with  the  agency. 
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b.  Many  employees  with  dependent  care  needs  would  like  to  work  at 
home  on  an  occasional  basis. 

The  employee  survey  data  indicate  that  approximately  63  percent  of  employees 
with  dependent  care  needs  would  like  to  work  at  home  on  an  occasional  basis. 

c.  Most  employees  with  dependent  care  needs  who  are  not  participating 
in  flexiplace  say  that  it  is  because  they  did  not  know  about  it.   Many 
managers  are  also  unaware  of  flexiplace  authority. 

Of  the  employees  with  dependent  care  needs  who  would  like  to  participate  in 
flexiplace  but  are  not,  68  percent  say  not  knowing  about  flexiplace  is  their  reason 
for  not  participating,  or  at  least  not  requesting  to  participate.    In  addition  to  this 
lack  of  knowledge  about  the  general  flexiplace  authority,  69  percent  of  non- 
supervisory  employees  and  59  percent  of  the  GM  13  -  15  managers  do  not  know 
about  the  formal  flexiplace  pilot  project. 

In  addition,  results  of  the  Survey  of  Agency  Personnel  Directors  further  indicate  a 
lack  of  knowledge  and  understanding  of  flexiplace  as  a  personnel  management 
tool.   A  number  of  agencies  report  that  there  is  management  resistance  or  a  lack 
of  management  support  for  the  use  of  flexiplace.   Also,  the  employee  survey  data 
indicate  that  17  percent  of  supervisors  who  know  about  the  flexiplace  pilot  project 
but  are  not  using  flexiplace  authority,  believe  their  "top  management  had  ruled 
out  flexiplace  for  their  agency  (policy  decision)."   The  recent  introduction  of 
flexiplace  and  the  lack  of  knowledge  about  it  suggest  that  some  "policy  decisions" 
may  not  have  been  completely  considered  from  a  cost -benefit  standpoint.    Finally, 
the  MSPB  report  indicates  that  a  significant  number  of  agencies  do  not  fully 
understand  the  extent  to  which  flexiplace  could  enhance  the  agency's  ability  to 
recruit  and  retain  quality  employees. 

d.  About  58  percent  of  supervisors  who  know  about  the  pilot  project  say 
they  are  not  participating  in  flexiplace  because  "the  nature  of  jobs  in 
their  work  unit  requires  employees  to  be  at  the  office/work  station  (e.g. 
public  contact,  production,  maintenance)."   Fifty-six  percent  of  the 
employees  who  report  they  would  like  to  work  at  home  occasionally  also 
believe  their  w^ork  requires  them  to  be  in  the  office. 

This  finding  indicates  that  a  significant  number  of  supervisors  see  a  basic 
incompatibility  between  flexiplace  and  the  requirement  of  their  organizations,  thus 
limiting  the  use  of  flexiplace  by  their  employees.   This  perception  is  shared  by 
employees;  56  percent  of  those  who  would  like  to  work  at  home  occasionally 
believe  their  work  requires  that  they  be  in  the  office.   This  finding  needs  to  be 
assessed  in  conjunction  with  the  previous  finding  related  to  a  lack  of  knowledge 
about  and  understanding  of  flexiplace. 
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G.   FEDERAL  LEAVE  SYSTEM 


1.     THE  CURRENT  FEDERAL  LEAVE  SYSTEM 

The  major  components  of  the  Federal  leave  system  are  annual  leave,  sick  leave, 
and  leave  without  pay.   Annual  leave  provides  an  employee  time  off  with  full  pay 
for  purposes  such  as  vacation  time,  family  responsibilities,  or  any  other  personal 
business.   Annual  leave  accrual  rates  are  related  to  years  of  service  as  follows: 

Federal  Service  Annual  Leave  Accrual  Rate 

0  to  3  years  4  hours  per  biweekly  pay  period  (13  days  per  year) 

3  to  15  years  6  hours  per  biweekly  pay  period  (20  days  per  year) 

15  or  more  yejirs  8  hours  per  biweekly  pay  period  (26  days  per  year) 

Most  employees  are  entitled  to  carry  over  a  maximum  of  240  hours  (30  days)  of 
annual  leave  from  1  leave  year  to  the  next  as  a  reserve  for  planned  events  or 
emergency  uses.    For  most  employees,  annual  leave  in  excess  of  240  hours  is 
forfeited  at  the  end  of  each  year.  (Senior  Executive  Service  members  are  not 
subject  to  the  240-hour  carryover  limitation.)  At  separation  or  retirement, 
employees  are  entitled  to  receive  a  lump-sum  payment  for  their  accrued  annual 
leave. 

Sick  leave  provides  an  employee  time  off  with  full  pay  when  the  employee  is 
incapacitated  for  duty,  is  receiving  medical,  dental,  or  optical  examination  or 
treatment;  is  required  to  give  care  and  attendance  to  a  family  member  afflicted 
with  a  contagious  disease;  or  would  jeopardize  the  health  of  others  because  of 
exposure  to  a  contagious  disease.   Sick  leave  accrues  at  the  rate  of  4  hours  per 
biweekly  pay  period  (13  days  per  year)  for  all  employees  regardless  of  length  of 
service.   There  is  no  limit  on  the  accumulation  of  sick  leave.    However,  there  is  no 
entitlement  to  a  lump-sum  payment  for  unused  sick  leave  upon  separation  or 
retirement.   (For  employees  covered  by  the  Civil  Service  Retirement  System, 
unused  sick  leave  is  used  to  compute  length  of  service  for  annuity  calculation 
purposes.) 

Leave  without  pay  permits  an  employee  to  be  absent  from  work  in  an  approved, 
non-pay  leave  status  for  short  or  extended  periods.   Supervisors  have  discretion  to 
approve  requests  for  unpaid  leave  in  order  to  balance  the  needs  of  the  employee 
with  those  of  the  organization.  While  on  leave  without  pay,  employees  remain 
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employed  by  their  agency  and,  within  certain  limits,  continue  to  receive  benefits 
such  as  retirement  coverage,  health  insurance,  and  life  insurance. 

In  addition  to  annual  leave,  sick  leave,  and  leave  without  pay.  Federal  employees 
may  be  eligible  for  other  types  of  leave  in  specific  circumstances,  such  as  home 
leave,  court  leave,  and  military  leave.    Finally,  agencies  may  grant  excused 
absences  from  duty  with  full  pay  for  short  periods  of  time  on  an  individual  basis 
or  on  a  group  basis  under  certain  circumstances. 

The  annual  leave,  sick  leave,  and  leave  without  pay  provisions  have  been  in  effect 
for  decades.   The  statutory  leave  program  is  supported  by  Governmentwide 
regulations  and  corresponding  Federal  Personnel  Manual  (FPM)  guidance  and  is 
generally  well  understood  by  employees,  supervisors,  and  managers. 

FPM  guidance  issued  by  0PM  in  1986  encourages  agencies  to  be  compassionate 
and  flexible  in  granting  annual  leave,  sick  leave,  and  leave  without  pay,  as 
appropriate,  for  parental  and  family  responsibilities.   At  the  same  time,  this 
guidance  cautions  agencies  against  establishing  policies  that  would  adversely 
affect  mission  accomplishment. 


2.      STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey,  the  0PM  Review  of  Selected 
Installations,  the  Survey  of  Agency  Personnel  Directors,  and  union  comments. 

a.      Nineteen  Federal  agencies  have  formal  dependent  care  leave  policies. 

In  the  Survey  of  Agency  Personnel  Directors,  0PM  found  that  19  agencies  have 
formal  leave  policies  and  programs  authorized  under  current  laws  to  help 
employees  balance  their  work  and  family  responsibilities.   For  example,  the 
Tennessee  Valley  Authority's  family  policy  entitles  full-time  employees  who  have 
completed  1  year  of  continuous  service  to  take  up  to  10  weeks  of  unpaid  leave  for 
a  child's  birth  or  adoption  or  to  care  for  a  seriously  ill  family  member.   The 
Department  of  Commerce  has  established  a  policy  that  treats  medically 
recommended  rest  periods  for  pregnant  employees  as  excused  absences  for  up  to  1 
hour  per  day. 

Further  evidence  of  leave  policies  related  to  dependent  care  are  the  number  of 
Federal  employees  covered  by  family  care-related  leave  benefits  in  negotiated 
labor  agreements: 

•     54  percent  (714,067  employees)  are  covered  by  leave  provisions  related  to 
maternity;  and 
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•     25  percent  (330,298  employees)  are  covered  by  leave  provisions  related  to 
paternity. 

The  Department  of  Labor  collective  bargaining  agreement  provides  employees 
leave  without  pay  and/or  annual  leave  for  up  to  2  years  for  pregnancy  and 
subsequent  childcare.  The  National  Labor  Relations  Board's  labor  agreement  has 
provisions  to  grant  leave  requests  for  up  to  6  months  for  reasons  relating  to 
maternity  and  paternity  responsibilities.  The  agreement  permits  the  use  of 
annual  leave,  compensatory  time  off,  and  reasonable  amounts  of  leave  without  pay 
for  up  to  3  months  to  care  for  elderly  or  infirm  parents  and  other  dependents  of 
employees. 

b.     The  majority  of  employees  with  dependent  care  needs  are  greatly 
satisfied  with  the  annual  leave  and  sick  leave  systems;  a  somewhat  larger 
proportion  of  employees  without  dependent  care  needs  are  greatly 
satisfled. 

The  following  chart  shows  the  percentage  of  employees  who  responded  to  the 
employee  survey  that  they  are  satisfied  to  a  "great  extent"  or  a  "very  great  extent" 
with  the  Federal  leave  system. 


Satisfaction  with  Leave 
By  Dependent  Care  Groups 
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Sixty-eight  percent  of  single  parents  are  greatly  satisfied  with  the  annual  leave 
system,  and  50  percent  are  greatly  satisfied  with  the  sick  leave  system.   Seventy- 
six  percent  of  dual  income  parents  express  great  satisfaction  with  the  annual  leave 
system,  and  61  percent  express  great  satisfaction  with  the  sick  leave  system. 
Seventy-nine  percent  of  employees  with  adult  dependent  care  needs  are  greatly 
satisfied  with  the  annual  leave  system,  and  65  percent  are  greatly  satisfied  with 
the  sick  leave  system.    By  comparison,  80  percent  of  employees  without  dependent 
care  needs  are  greatly  satisfied  with  the  annual  leave  system,  and  70  percent 
express  great  satisfaction  with  the  sick  leave  system. 

c.      Several  survey  respondents  and  reports  suggest  a  wide  variety  of 
reforms  of  the  leave  system,  including  the  following: 

(1)  Merge  annual  and  sick  leave  into  a  single  leave  system. 

Five  agency  field  installations  reviewed  during  the  0PM  Review  of  Selected 
Installations  and  at  least  two  agencies  responding  to  the  Survey  of  Agency 
Personnel  Directors  believe  sick  leave  and  annual  leave  should  be  combined  into 
an  all  purpose  "personal  leave"  category.   A  combined  leave  system  would  give 
employees  fiexibility  and  discretion  that  are  not  available  under  the  current  leave 
system  to  use  leave  for  family  care  responsibilities. 

(2)  Establish  a  permanent  program  to  provide  for  the  use  of  sick  leave 
for  adoption  purposes. 

During  fiscal  year  1991,  the  Federal  Government  permitted  employees  to  use  sick 
leave  for  adoption  purposes  as  part  of  a  1-year  experimental  program.    The 
program  terminated  on  September  30,  1991.   The  continued  use  of  sick  leave  for 
adoption  purposes  was  strongly  recommended  by  the  MSPB  in  its  recent  work  and 
family  report.   Also,  at  least  one  agency  responding  to  the  Survey  of  Agency 
Personnel  Directors  recommended  the  establishment  of  a  permanent  program. 

(3)  Permit  the  use  of  sick  leave  to  care  for  sick  family  members. 

Eight  agencies  responding  to  the  Survey  of  Agency  Personnel  Directors  suggest 
that  employees  be  permitted  to  use  sick  leave  to  provide  care  for  a  sick  family 
member.    MSPB  also  made  this  recommendation  in  its  work  and  family  report. 

(4)  Permit  the  recredit  of  unused  sick  leave  for  all  employees  returning 
to  Federal  employment. 

Another  agency  suggestion  in  response  to  the  Survey  of  Agency  Personnel 
Directors  is  that  the  3-year  limitation  on  the  recredit  of  sick  leave  after  a  break  in 
Federal  service  be  removed.    Currently,  0PM  regulations  provide  that  sick  leave 
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may  be  recredited  to  an  employee  only  if  he  or  she  is  separated  and  reemployed 
without  a  break  in  service  of  more  than  3  years. 

(5)  Establish  a  short-term  disability  program  to  provide  income 
protection  for  employees  prevented  from  working  because  of  non- 
occupational accident  or  illness. 

The  MSPB  report  strongly  recommends  that  0PM  "initiate  action  to  develop  and 
provide  short-term  disability  insurance  at  group  rates  to  Federal  employees  who 
might  want  this  insurance  and  are  willing  to  pay  the  full  cost  of  coverage."   At 
least  two  agencies  responding  to  the  Survey  of  Agency  Personnel  Directors  also 
recommend  that  some  form  of  short-term  disability  coverage  be  provided  by  the 
Federal  Government  to  its  workforce. 

(6)  Establish  a  Govemmentwide  family  and  medical  leave  policy. 

At  least  one  agency  responding  to  the  Survey  of  Agency  Personnel  Directors  and 
two  unions  suggest  that  the  Federal  Government  establish,  through  legislation,  a 
Govemmentwide  family  and  medical  leave  policy  that  provides  a  minimum 
amount  of  paid  and/or  unpaid  leave  for  employees  with  certain  family  and  medical 
needs. 


34 


849 


H.   FEDERAL  LEAVE  SHARING  PROGRAMS 


1.  THE  VOLUNTARY  LEAVE  TRANSFER  AND  LEAVE  BANK 
PROGRAMS 

On  October  31,  1988,  the  President  signed  Public  Law  100-566,  which  established 
a  5-year  experimental  program  for  both  annual  leave  transfer  and  leave  banks  in 
the  Federal  Government.  The  5-yeeir  experimental  program  is  scheduled  to 
terminate  on  October  30,  1993.   OPM  will  prepare  a  comprehensive  report  on  the 
overall  operation  of  the  program  by  April  30,  1993,  and  make  recommendations  to 
Congress  on  the  continuation  of  leave  sharing  in  the  Federal  Government. 

Under  the  Governmentwide  voluntary  leave  transfer  program,  employees 
experiencing  a  medical  emergency  can  apply  to  their  agency  to  become  leave 
recipients  and,  if  approved,  can  receive  donated  annual  leave  (not  sick  leave)  from 
fellow  employees  to  help  offset  the  hardship  caused  by  the  medical  emergency.   In 
addition,  the  law  provides  for  at  least  three  single-agency  experiments  with  leave 
banks,  under  which  employees  can  contribute  annual  leave  to  a  common  leave 
fund  within  each  agency  and  then  can  apply  to  withdraw  leave  from  the  fund  if 
they  encounter  a  medical  emergency.   There  are  six  Federal  agencies  currently 
participating  in  the  voluntary  leave  bank  program:     the  Internal  Revenue  Service 
(IRS),  the  Environmental  Protection  Agency,  the  Defense  Nuclear  Agency,  the 
National  Gallery  of  Art,  the  Farm  Credit  Administration,  and  the  Occupational 
Health  £ind  Safety  Review  Commission.   The  largest  agency  with  a  leave  bank,  the 
IRS,  implemented  its  program  in  April  1990. 

All  Federal  agencies  are  required  to  participate  in  either  the  voluntary  leave 
transfer  or  leave  bank  program.   Employees  have  enthusiastically  supported  these 
programs,  and,  to  date,  agencies  have  not  reported  any  instances  in  which  the 
voluntary  leave  transfer  or  leave  bank  programs  interfered  with  the  operational 
needs  of  the  agency. 

2.  STUDY  FINDINGS 

The  following  findings  are  from  the  employee  survey. 

a.     More  than  96  percent  of  Federal  employees  with  dependent  care 
needs  are  satisfied  with  the  Federal  leave  sharing  program. 

According  to  the  employee  survey,  fewer  than  4  percent  of  employees  believe  that 
the  voluntary  leave  transfer  and  leave  bank  programs  are  "not  at  all"  an  effective 
way  of  helping  employees  meet  medical  emergencies. 
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b.     About  14  percent  of  leave  recipients  have  used  donated  annual  leave 
to  care  for  a  sick  family  member. 

The  employee  survey  data  show  that  about  14  percent  of  leave  recipients  have 
used  donated  annual  leave  to  care  for  a  sick  family  member.   This  is  consistent 
with  the  data  in  OPM's  report  to  Congress  on  first-year  operations  of  the  Federal 
leave  sharing  programs,  which  show  that  agencies  reported  that  12  percent  of 
approved  leave  recipients  used  donated  annual  leave  to  care  for  a  sick  family 
member  under  the  voluntary  leave  transfer  program. 
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CHAPTER  III:   KEY  MEASURES  TO  INCREASE  THE  EFFECTIVENESS 
OF  WORK  AND  FAMILY  PROGRAMS 


The  Federal  Government  has  a  range  of  personnel  system  flexibilities  and  work 
and  family  programs  that  help  employees  meet  their  family  responsibilities,  and 
most  employees  report  satisfaction  with  the  balance  they  have  achieved  between 
work  and  family.   There  are  still  unmet  needs,  however. 

The  study  findings  suggest  a  number  of  key  measures  to  increase  the  availability 
and  effectiveness  of  work  and  family  programs.   Some  can  begin  immediately. 
Others  require  further  analysis  and  consideration. 

The  measures  address  enhancing  work  and  family  programs  in  the  following  major 
ways: 

•  Increasing  agency  efforts  to  strengthen  their  work  and  family  programs; 

•  Strengthening  OPM's  capacity  to  coordinate  policy  and  provide  assistance  to 
agencies; 

•  Enhancing  interagency  cooperation  and  coordination  in  developing  work  and 
family  programs  and  in  resolving  related  issues; 

•  Exploring  changes  in  current  programs  such  as  flexiplace,  job  sharing,  and 
leave  sharing  that  will  increase  their  usefulness  in  meeting  the  dependent 
care  needs  of  employees;  and 

•  Considering  new  work  and  family  related  initiatives  such  as  flexible  benefits 
and  revisions  to  the  leave  system  which  may  require  legislative  change. 


1.      OPM  WiU  Urge  Enhanced  Agency  Attention  to  and  Emphasis  on  Work 
and  Family  Matters. 

There  currently  exists  considerable  authority  for  agencies  to  develop  and 
implement  comprehensive  and  effective  work  and  family  programs.    Further,  some 
agencies  have  demonstrated  the  ability  to  do  this  and  thus  serve  as  examples  of 
what  can  be  done  to  help  employees  balance  their  work  and  family  responsibilities. 
At  the  same  time,  the  study  results  show  that  there  are  significant  differences 
among  agencies  with  regard  to  the  extent  to  which  they  have  initiated  and 
implemented  work  and  family  programs,  and  that  there  are  clear  indications  of 
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employee  interest  in  and  need  for  additional  work  and  family  services.   Finally, 
the  employee  survey  data  indicate  that  a  substantial  portion  of  the  workforce  does 
not  believe  their  agencies  understand  and  support  employees'  family 
responsibilities. 

It  is  also  clear  that  there  are  significant  differences  among  agencies  and  within 
agencies  regarding  the  nature  and  extent  of  work  and  family  program  needs. 
These  differences  relate  to  the  demographics  of  their  workforce,  the  extent  to 
which  work  and  family  progrsims  are  already  in  place,  the  availability  of 
community  resources,  and  the  extent  to  which  agencies  need  work  and  family 
programs  to  become  or  remain  a  competitive  employer. 

Therefore,  it  is  essential  that  each  agency  (and  as  appropriate  sub-agency 
components)  take  steps  to  assess  its  specific  needs  for  work  and  family  programs 
for  its  employees,  and  based  on  this  assessment,  initiate  specific  programs  to  help 
meet  those  needs  within   available  authorities  and  resources.   To  that  end,  0PM 
will  urge  enhanced  agency  attention  to  and  emphasis  on  work  and  family  matters. 
Further,  as  discussed  in  the  next  two  measures,  0PM  will  enhance  its  capacity 
and  services  to  help  agencies  undertake  such  program  assessment  and 
development  work. 


2.      OPM  Will  Establish  a  Work  and  Family  Program  Center  within  OPM. 

The  study  provides  several  indications  that  OPM  should  strengthen  its  leadership, 
policy  development,  and  agency  assistance  role  with  respect  to  work  and  family 
matters.   Among  these  indicators  are:  a)  the  wide  variety  of  agency  experiences 
that  need  to  be  assessed  and  shared;  b)  the  continuing  evolution  of  issues  and 
developments  that  need  to  be  monitored  and  related  to  the  Federal  workforce; 

c)  the  differences  among  agencies  with  respect  to  the  extent  to  which  they  have 
thoroughly  considered  and  addressed  work  and  family  needs  of  their  employees; 

d)  the  significant  unmet  needs  of  many  Federal  employees  related  to  balancing 
work  and  family  responsibilities;  £ind  e)  the  variety  of  substantive  issues  and 
suggestions  that  have  been  made  to  strengthen  work  and  family  programs  but 
which  need  further  assessment. 

To  help  address  the  above  areas,  OPM  will  build  on  its  current  resources  and 
activities  related  to  work  and  family  programs  and  establish  a  Work  and  Family 
Program  Center  within  OPM.  The  Center  will  strengthen  OPM's  policy 
development  and  agency  assistance  capacity  related  to  work  and  family  matters. 
It  will  have  leadership  responsibility  along  with  appropriate  authority  and 
resources  to  work  with  OPM  program  offices  and  key  Federal  agencies  (GSA, 
HHS,  DOL,  DOD,  and  DVA)  in  assessing  work  and  family  issues  and  proposals, 
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developing  needed  work  and  family  initiatives,  and  providing  a  comprehensive 
program  of  agency  assistance  (see  "3"  below). 

The  Center  will  provide  the  capacity  within  OPM  to  take  a  more  comprehensive 
and  integrated  approach  to  both  work  and  family  related  policy  development  and 
agency  assistance.  It  will  enable  OPM  to  play  a  stronger  role  in  program 
coordination,  assessment,  and  information  sharing.    This  in  turn  should  facilitate 
the  timely  and  efficient  development  of  both  Govornmentwide  proposals  and 
specific  agency  programs  for  meeting  the  work  and  family  challenge. 


3.      Through  the  Work  and  Family  Program  Center,  OPM  Will  Provide  a 
Comprehensive  Assistance  Program  Consisting  of  Policy  Guidance, 
Training,  Program  Development,  Information  Services,  and  Technical 
Assistance. 

The  primary  purpose  of  this  comprehensive  assistance  program  will  be  to  facilitate 
agency  efforts  to  develop  cost-effective  programs  in  a  timely  and  efficient  manner. 
The  program  will  be  based  on  current,  ongoing  efforts  and  will  include  activities 
such  as  the  following: 

a.  Coordinated  Governmentwide  programs  and  services  that  address  specific 
needs  and  opportunities  relevant  to  all  agencies.    For  example,  OPM  and  the 
Administration  on  Aging,  HHS,  are  currently  planning  to  utilize  Area 
Agencies  on  Aging  to  provide  assistance  to  Federal  agencies  in  developing 
adult  dependent  care  programs. 

b.  A  clearinghouse  of  model  and  innovative  work  and  family  programs  in 
Federal  agencies. 

c.  Models  and  guidance  for  agencies  on  conducting  cost/benefit  assessments  of 
their  work  and  family  programs. 

d.  Training,  especially  for  executives,  managers,  supervisors,  and  personnel/EAP 
staffs,  that  addresses  work  and  family  needs,  issues,  policies,  and  programs. 

e.  Informational  materials  such  as  a  Directory  of  Federal  Agency  Work  and 
Family  Programs,  an  Employee  Benefits  Handbook,  and  a  Resources  and 
Referral  Handbook.    (These  three  publications  are  already  being  developed, 
and  two  are  nearly  completed.) 

f.  An  annual  Director's  Award  for  Outstanding  Agency  Work  and  Family 
Programs. 
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4.     OPM  Will  Form  an  Interagency  Partnership  on  Work  and  Family. 

To  capitalize  on  the  experiences  and  responsibilities  of  certain  key  agencies  in  the 
dependent  care  area,  OPM  proposes  a  Partnership  on  Work  and  Family  between 
OPM  and  these  agencies  to  address  the  tasks  of  solving  current  problems  and 
planning  for  the  future.  The  Peirtnership  will  include  key  agencies  in  the  child 
and  adult  dependent  care  arena:   GSA,  DOD,  DVA,  DOT,  HHS,  and  DOL.   It  will 
serve  two  basic  purposes:  (1)  to  provide  a  forum  and  experience  base  for  helping 
agencies  address  ongoing  needs  and  problems  related  to  work  and  family  matters, 
and  (2)  to  provide  a  means  by  which  further  assessment  can  be  made  of  potential 
changes  to  increase  the  effectiveness  of  work  and  family  programs.   Examples  of 
such  changes  include  the  following: 

a.  Expanded  agency  funding  authority  with  respect  to  on-site  child  care  centers. 

b.  Measures  to  ensure  quality  and  accountability  of  on-site  child  care  centers. 

c.  Alternatives  to  on-site  child  care  centers,  including  authority  to  expend  funds 
on  such  things  as  start-up  costs  for  community  based  centers,  participating  in 
child  care  center  consortia  with  private  companies,  and  contracting  directly 
with  private  centers  for  spaces  for  children  of  agency  employees. 

d.  Authority  to  establish  agency  sponsored  on-site  adult  dependent  care  centers. 

In  addition,  the  Partnership  will  be  consulted  by  OPM  with  respect  to  other 
potential  changes  OPM  might  be  considering,  such  as  revisions  in  the  leave 
system. 


5.     OPM  Will  Study  and  Consider  Proposing  Flexible  BeneHt  Programs 
that  have  Dependent  Care  as  a  Key  Component. 

Many  private  sector  companies  have  adopted  flexible  benefit  plans  which  allow 
employees  to  choose  those  benefits  most  valuable  to  them  within  a  fixed  dollar 
amount.  Several  agencies,  a  Federal  employee  union,  and  the  MSPB  suggested 
that  OPM  study  the  feasibility  of  applying  this  concept  to  the  Federal 
Government.  The  most  popular  aspect  of  "flexible  plans"  in  the  private  sector, 
pre-tax  spending  accounts,  is  hi^ly  problematic  for  an  employer  who  is  also  the 
tax  collector.   Employee  survey  data  indicate,  moreover,  that  Federal  employees 
are  not  much  interested  in  trading  one  benefit  for  another.   Nonetheless,  OPM  will 
consider  allowing  greater  employee  choices  between  and  among  benefit  programs 
as  such  programs  are  revised. 


40 


855 


6.      OPM  will  Take  Steps  to  Strengthen  the  Programs  for  Part-Time 
Employment,  Flexlplace,  and  Flexible  and  Compressed  Work  Schedules. 

The  study  clearly  shows  that  these  three  programs  can  be  very  useful  to  certain 
employees  in  meeting  their  work  and  family  needs,  as  well  as  serving  other 
purposes.    The  extent  to  which  they  are  useful  to  employees  with  dependent  care 
needs  varies  considerably.    Part-time  employment,  although  very  beneficial  to 
those  who  use  it,  is  of  limited  application  because  of  its  impact  on  an  employee's 
income,  as  well  as  because  of  limitations  stemming  from  an  agency's  ability  to  use 
part-time  positions.    Similarly,  the  application  of  flexiplace  is  limited  because  it  is 
not  suitable  for  all  positions  and  work  settings.    Flexible  and  compressed  work 
schedules  are  more  broadly  applicable,  although  there  are  some  restrictions  due  to 
agency  missions  and  other  requirements. 

At  the  same  time,  there  is  evidence  that  more  employees  with  dependent  care 
needs  are  interested  in  using  these  flexibilities  than  are  currently  doing  so.    Also, 
it  cannot  be  assumed  that  all  agencies  have  thoroughly  assessed  the  extent  to 
which  they  can  be  made  available  to  and  used  by  employees  to  help  moot 
dependent  care  needs. 

Therefore,  OPM  will  continue  to  encourage  agencies  to  fully  consider  and  apply 
these  fiexibilities  as  part  of  their  overall  work  and  family  program.    The 
appropriate  and  creative  use  of  these  programs  will  be  emphasized  in  OPM's 
program  of  agency  assistance  administered  by  its  Work  and  Family  Program 
Center.    In  addition,  OPM  will  take  a  variety  of  steps  to  enhance  these  program 
areas  in  ways  that  will  strengthen  their  work  and  family  connection.    For 
example: 

Part-Time  Employment 

a.  OPM  will  evaluate  and  consider  expanding  the  4-city  job  sharing  pilot  project. 

b.  OPM  will  determine  whether  changes  in  the  law  on  part-time  employment 
would  make  it  easier  for  agencies  to  establish  part-time  positions  and  use 
part-time  employees. 

c.  OPM  will  examine  policies  on  RIF  to  determine  whether  thoy  include 
unnecessary  barriers  to  part-time  employment;  especially  the  policy  of 
restricting  the  assignment  rights  of  part-time  employees  to  other  part-time 
jobs. 
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Flexiplace 

a.  Based  on  the  completed  study  of  the  Flexiplace  pilot  project,  0PM  will 
determine  whether  to  establish  Flexiplace  as  a  permanent  program. 

b.  To  encourage  and  facilitate  the  appropriate  use  of  Flexiplace,  0PM  will 
provide  agencies  assistance  and  training  related  to  the  special  features  and 
requirements  of  Flexiplace,  such  as  remote  supervision. 

c.  OPM  will  further  assess  the  effectiveness  and  use  of  satellite  offices. 

d.  OPM  will  assess  the  desirability  of  recommending  legislation  that  would 
authorize  agencies  to  purchase  telephone  equipment  for  employees' 
residences. 


Flexible  and  Compressed  Work  Schedules 

a.  OPM  will  further  evaluate  the  use  of  flexible  and  compressed  work  schedules 
and  the  reasons  for  their  non-availability  and  non-utilization. 

b.  OPM  will  urge  agencies  to  assess  the  extent  to  which  expanded  availability  of 
flexible  and  compressed  work  schedules  would  help  employees  meet  work  and 
family  needs,  as  well  as  other  objectives,  and  the  extent  to  which  flexible  and 
compressed  work  schedule  availability  could  be  expanded  consistent  with 
productivity  and  service  considerations. 


7.      OPM  Will  Consider  Proposals  to  Make  the  Federal  Leave  System  More 
Responsive  to  Work  and  Family  Needs. 

The  generous  Federal  leave  system  is  clearly  a  major  benefit  to  Federal  employees 
with  dependent  care  needs.  At  the  same  time,  it  appears  that  certain  aspects  of  it 
detract  from  its  usefulness.   For  example,  it  provides  the  least  benefit  to 
employees  with  the  least  amount  of  service,  thus  limiting  its  usefulness  to  many 
employees  with  child  care  needs;  it  allows  for,  but  does  not  guarantee,  the  use  of 
unpaid  leave  for  parental  and  family  responsibilities,  including  childbirth  and 
adoption;  it  does  not  permit  agencies  to  recredit  the  sick  leave  earned  by  former 
Federal  employees  who  return  to  Federal  service  after  an  absence  of  more  than  3 
years;  and  it  does  not  allow  employees  to  use  sick  leave  to  care  for  sick  dependents 
unless  a  contagious  disease  is  involved. 

OPM  is  currently  reviewing  the  Federal  leave  system  to  determine  whether,  and 
to  what  degree,  changes  are  needed.   The  findings  from  this  study  will  be  carefully 
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considered  in  the  context  of  that  comprehensive  review.   In  the  interim,  0PM 
supports  temporary  re-authorization  of  provisions  to  allow  use  of  sick  leave  for 
adoption. 

In  addition,  0PM  will  conduct  an  in-depth  review  of  the  leave  sharing  and  leave 
bank  programs  to  determine  whether  they  should  be  continued  and  made 
permanent  and  what  modifications  if  any  are  needed  in  them.   As  part  of  that 
review  an  analysis  will  be  done  to  determine  the  extent  to  which  these  programs 
have  assisted  employees  in  balancing  their  work  and  family  responsibilities.  This 
in-depth  review  will  be  the  basis  for  OPM's  final  report  on  these  pilot  programs, 
which  is  due  to  Congress  in  April  1993. 
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APPENDIX  A 

AGENCY  IMPLEMENTATION  OF  DEPENDENT  CARE  PROGRAMS 

The  report  provides  an  overview  of  Federal  dependent  care  efforts.   This  appendix 
relays  specific  information  about  agency  implementation  of  child  care  and  adult 
dependent  care  programs. 

I.  AGENCY  IMPLEMENTATION  OF  CfflLD  CARE  PROGRAMS 

Two  agencies  are  singled  out  for  individual  discussion  in  Part  A  of  this  section. 
Any  complete  review  of  Federal  child  care  programs  must  include  some  description 
of  the  programs  administered  by  the  Department  of  Defense,  which  operates  the 
largest  child  care  system  in  the  nation,  and  the  General  Services  Administration, 
which  supports  the  establishment  and  administration  of  child  care  centers  in 
space  it  controls.   Part  B  describes  10  specific  types  of  child  care  programs  and 
services,  and  reflects  the  current  status  of  implementation  Governmentwide  for 
those  programs  and  services. 

A.     Specific  Discussions  of  Programs  in  the  Department  of  Defense  and 
the  General  Services  Administration 

1.    The  Department  of  Defense  Child  Care  Program 

As  noted,  the  Department  of  Defense  (DoD)  operates  the  largest  child  care  system 
in  the  nation.    Each  of  the  Military  Services  (Air  Force,  Army,  Navy,  and  Ma'-ine 
Corps)  and  the  Defense  Agencies  have  committed  significant  resources  to 
providing  high  quality,  affordable  child  care  for  their  workforces. 

Recognizing  that  there  are  many  ways  to  meet  the  child  care  needs  of  its 
workforce,  DoD  provides  a  comprehensive  system  of  child  care  at  420  military 
installations  around  the  world  and  19  Defense  Agency  sites.  Services  include  704 
child  care  centers,  11,900  family  day  care  homes,  programs  for  school-age  children, 
and  resource  and  referral  programs.   There  are  68,718  center  spaces,  63,769 
family  day  care  spaces  and  25,459  spaces  for  before  and  after  school  care  for  a 
total  program  capacity  of  157,946  spaces.   Approximately  5  to  8  percent  of  the 
spaces  are  currently  taken  by  children  of  DoD  civilian  employees.   Although 
military  families  have  priority  enrollment  at  the  centers,  there  are  some  children 
of  civilians  at  almost  all  of  the  centers.   In  family  day  care  homes,  civilians  have 
equal  access. 

The  Department  of  Defense  is  actively  pursuing  improvements  to  the  child  care 
system.   This  includes  improving  the  availability,  affordability,  and  quality  of  child 
care  services.   To  help  insure  that  child  care  is  affordable  to  all  personnel,  DoD 
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uses  a  graduated  fee  scale  (that  also  applies  to  civilians)  based  on  family  income. 
Employees  pay  approximately  one-half  of  the  cost  of  child  care  in  military  centers, 
while  the  Government,  through  appropriated  funds,  pays  the  other  50  percent. 
The  average  fee  paid  in  a  military  center  is  $50-$55  per  week. 

In  1990,  the  Department  of  Defense  initiated  a  task  force  to  study  the  staff 
turnover  rate  in  military  centers.   As  a  result  of  that  study,  and  the  Military  Child 
Care  Act,  caregiver  wages  were  upgraded  on  a  DoD-wide  basis.    Caregiver  wages 
and  promotions  are  now  tied  to  job  performance  and  completion  of  a  stringent 
training  program.    Prior  to  the  implementation  of  this  plan,  the  turnover  rate  in 
military  centers  ranged  from  60  percent  in  stateside  locations,  to  over  300  percent 
in  some  overseas  programs.    The  average  turnover  rate  is  now  approximately  25 
percent.   All  child  care  providers  in  the  DoD  child  care  centers  are  Government 
employees,  working  in  either  a  general  schedule  (GS)  position  or  a  non- 
appropriated fund  position. 

The  Department  of  Defense  programs  are  inspected  and  certified  on  a  quarterly 
basis.    Inspections  are  unannounced  and  consist  of  fire,  safety,  health,  and 
program  reviews.    In  addition,  DoD  encourages  accreditation  by  the  National 
Association  for  the  Education  of  Young  Children.   As  of  January  1992,  over  60 
centers  were  accredited. 

The  Department  of  Defense  has  taken  the  lead  in  the  prevention  of  child  abuse  in 
out-of-home  settings  by  preparing  training  materials  for  both  center-based  and 
family  day  care  programs.    DoD  has  implemented  a  Worldwide  Child  Safety 
Hotline  that  parents  can  call  to  report  child  abuse  and  safety  violations  in  any 
DoD-sponsored  child  care  program.    DoD  also  established  the  first  multi- 
disciplinary  team  to  assist  commanders  in  the  investigation  of  child  sexual  abuse 
allegations. 

2.    The  Special  Role  of  the  General  Services  Administration  in  Establishing  and 
Providing  Support  to  Federal  Child  Care  Centers 

In  1987,  the  General  Services  Administration  (GSA)  began  to  promote  the 
development  of  new  Federal  child  care  centers.   This  effort  added  68  child  care 
centers  to  the  12  established  before  1987,  for  a  current  total  of  80  centers  in  GSA- 
controlled  space.   These  80  centers  operate  in  28  States  and  the  District  of 
Columbia  with  enrollment  of  approximately  4,817'  children,  3,377'  of  whom  are 
children  of  Federal  employees.    In  addition  to  its  promotional  activities,  GSA's  role 
has  included  the  assignment,  development,  and  modification  of  space,  as  well  as 
maintenance  and  security  of  the  centers. 


'These  numbers  have  been  updated  since  the  first  printing  of  this  report. 
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Beginning  in  1990,  GSA  expanded  its  role  to  address  the  quality  of  programs 
offered.   With  expertise  gained  through  site  visits  and  discussions  with  agencies, 
GSA  has  been  able  to  serve  as  a  resource  for  Federal  child  care  centers  and  has 
taken  a  number  of  significant  actions  to  improve  the  quality  of  centers.    It  has: 

a.  Established  the  Office  of  Child  Care  and  Development  Programs  (OCCDP) 
to  respond  to  the  needs  of  established  and  prospective  Federal  child  care 
centers.   The  mission  of  the  Office  of  Child  Care  and  Development 
Programs  is  to  ensure  that  Federal  families  receive  quality  care  for  their 
young  children  in  child  care  centers  in  GSA-controlled  space.   The  Office 
promotes  information  sharing  through  networking,  on-site  meetings,  and  an 
annual  conference,  and  works  with  center  and  agency  management  to 
identify  problems  and  develop  solutions. 

b.  Established  a  network  of  10  Regional  Child  Care  Coordinators  who  assist 
Federal  agencies  with  the  development  and  ongoing  operation  of  their  child 
care  centers.    Working  in  GSA's  regional  offices,  the  coordinators  provide 
advice  and  guidance  on  facility  design  and  policy  implementation  and 
provide  the  OCCDP  with  an  update  on  child  care  activity  in  their 
respective  regions.    The  coordinators  receive  training  through  an  annual 
retreat  with  the  staff  of  the  OCCDP.   The  Regional  Coordinators  are  a  vital 
component  of  the  OCCDP  services  offered  to  client  agencies  and  their  child 
care  centers. 

c.  Developed  training  and  other  resource  materials  and  disseminated  them  to 
child  care  centers  operating  in  GSA  space.   These  currently  include  a  Fire 
Safety  Curriculum,  a  resource  book  that  provides  information  on  the  roles 
and  responsibilities  of  center  Boards  of  Directors,  and  guidelines  on 
fundraising. 

d.  Sponsored  two  annual  child  care  conferences  (a  third  is  planned)  for 
individuals  involved  in  the  Federal  child  care  program.    Conference 
sessions  provide  training  to  directors  and  staff,  board  members,  and 
Federal  agency  organizing  committees. 

e.  Developed  an  initiative,  entitled  SHAPE,  which  was  announced  at  the  first 
annual  Federal  child  care  conference  in  July  1990.   SHAPE  focuses  on 
aflfordability,  accessibility,  and  quality  of  child  care  centers,  including 
salaries  and  benefits,  health  and  safety  issues,  accreditation,  partnerships, 
and  equity.    Each  area  is  addressed  in  resources  and  materials  developed 
by  the  OCCDP.    The  key  component  is  accreditation,  and  GSA  has 
developed  a  GSA  Administrator's  Award,  recognizing  those  centers  that 
have  achieved  accreditation. 
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f.  Developed  new  licensing  agreements,  which  will  provide  a  system  of 
accountability  to  GSA.   The  licensing  agreements  may  be  signed  by  GSA 
and:  (a)  the  Department  or  Agency,  (b)  a  Child  Care  Vendor,  or  (c)  a  Board 
of  Directors  as  Child  Care  Provider.     These  licensing  agreements  are 
intended  to  provide  consistent  policy  guidance  and  fiscal  accountability  over 
child  care  services  provided  in  GSA-controlled  space. 

g.  Established  an  Interagency  Task  Force  on  Federal  Child  Care,  composed  of 
representatives  of  the  agencies  that  sponsor  child  care  centers  in  GSA- 
controlled  space.   The  Task  Force  is  a  forum  for  GSA  to  provide  policy 
clarification  on  a  variety  of  issues,  including  fundraising,  security,  and 
ethics. 

h.  Created  The  SHAPE  Newsletter,  published  quarterly,  which  serves  as  an 

important  networking  tool  among  agencies,  boards,  vendors,  child  care 
coordinators,  and  others  involved  in  on-site  child  care.  The  newsletter 
contains  information  about  new  policies,  conferences,  training,  and  special 
programs  and  initiatives  conducted  by  GSA  and  the  child  care  centers. 

i.  Developed  a  preliminary  mini-center  model  that  could  be  used  by  agencies 

that  do  not  have  enough  employees  with  child  care  needs  to  warrant 
establishing  a  full-size  child  care  center.   The  mini-center  would  provide 
child  care  for  a  maximum  of  12  children  and  would  be  similar  to  family  day 
C£ire. 


B.   Types  of  Federal  Agency  Child  Care  Programs  and  Services,  and 
Current  Status  of  Implementation. 

The  following  material  is  based  on  the  75  responses  to  the  Survey  of  Agency 
Personnel  Directors  and  follow-up  interviews  with  selected  agencies.   Some  of 
these  programs/services  are  also  used  to  support  adult  dependent  care,  and  are 
not  described  again  in  Section  II,  Agency  Implementation  of  Adult  Dependent 
Care  Programs. 

1.   On-site  or  Nearby  Child  Care  Centers 

Agencies  are  authorized  by  40  U.S.C.  490(b)  to  provide,  free  of  charge  for  rent  or 
services,  space  for  child  care  centers  on  the  conditions  that:  (1)  space  is  available; 
(2)  child  care  services  will  be  provided  to  a  group  of  individuals  of  whom  at  least 
50  percent  are  Federal  employees;  and  (3)  priority  for  available  child  care  services 
will  be  given  to  Federal  employees. 
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There  are  approximately  858  child  care  centers  sponsored  by  Federal  agencies. 
Eighty  of  these  child  care  centers  are  in  GSA-controlled  space,  sponsored  by  and 
serving  a  variety  of  agencies.   Many  of  the  centers  in  GSA  space  are  sponsored  by 
more  than  one  agency,  especially  in  field  locations.   Agencies  often  join  together  to 
sign  a  multi-agency  contract,  referred  to  as  a  consortium,  to  establish  a  center. 

In  addition  to  those  in  GSA-controlled  space,  several  agencies  also  sponsor  child 
care  centers  in  non-GSA-controUed  space.   They  include: 

•  704  child  care  centers  sponsored  by  Department  of  Defense,  most  of 
which  enroll  at  least  some  children  of  civilian  employees; 

•  32  child  care  centers  sponsored  by  Department  of  Veterans  AfTairs; 

•  11  child  care  centers  sponsored  by  Department  of  Transportation; 

•  18  child  care  centers  sponsored  by  U.S.  Forest  Service; 

•  9  child  care  centers  sponsored  by  the  National  Aeronautics  and  Space 
Administration  (NASA); 

•  3  child  care  centers  sponsored  by  Department  of  Health  and  Human 
Services;  and 

•  i  child  care  center  sponsored  by  the  Smithsonian  Institution. 

2.  On-site  or  Nearby  Before  and  After  School  Child  Care 

Twelve  agencies  reported  that  they  sponsor  programs  that  provide  care  for  school 
age  children  (usually  age  5  to  12  years)  before  and  after  school.  Program  services 
often  include  making  arrangements  to  transport  the  children  to  and  from  school. 

The  DoD  agencies  provide  the  greatest  number  of  on-site  or  nearby  before  and 
after  school  child  care  programs.   Available  to  both  military  and  civilian 
employees,  these  programs  frequently  use  family  day  care  certified  homes  for 
school-age  children.    The  Department  of  Veterans  Affairs,  the  Department  of 
Transportation,  and  the  Smithsonian  Institution  also  provide  before  and/or  after 
school  child  care  for  their  employees. 

In  addition,  approximately  10  percent  of  the  child  care  centers  in  GSA-controlled 
space  have  provisions  for  on-site  before  and  after  school  care,  including  centers 
sponsored  by  the  Depeirtments  of  Housing  and  Urban  Development,  Labor,  Health 
and  Human  Services,  Treasury,  and  Justice. 

The  need  for  before  and  after  school  child  care  is  recognized  and  more  agencies  are 
beginning  to  address  this  area.    For  example,  the  Library  of  Congress  anticipates 
opening  an  on-site  before/after  school  program  in  fiscal  year  1993,  as  does  the 
Social  Security  Administration  in  Baltimore. 

3.  On-site  or  Nearby  Sick  Child  Care 
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Seven  agencies  reported  that  they  provide  sick  child  care  services,  i.e.,  temporary 
care  while  the  child  is  recovering  from  an  injury  or  illness.   Most  of  the  on-site 
sick  child  care  is  provided  by  the  Air  Force  and  the  Army,  primarily  using  family 
day  care  certified  homes.    Other  ag-ancies  providing  on-site  or  nearby  sick  child 
care  are  the  Departments  of  Transportation,  Veterans  Affairs,  Housing  and  Urban 
Development,  and  Health  and  Human  Services. 

4.  On-site  or  Nearby  Summer  Care 

Child  care  arrangements  for  school-age  children  during  the  summer  months  are  a 
growing  concern  of  working  parents  and  some  Federal  agencies  have  implemented 
summer  care  programs.  On-site  or  nearby  summer  care  provides  all-day  programs 
and  activities  for  school-age  children,  usually  for  children  age  5  through  12  years, 
who  require  some  kind  of  adult  supervision.  These  structured  programs/activities 
frequently  include  field  trips  and  instruction  in  outdoor  activities,  such  as 
swimming  and  tennis. 

The  Departments  of  the  Navy,  Air  Force,  and  Army  provide  most  of  the  on-site  or 
nearby  summer  care  programs  available  to  Federal  employees.   Fifteen  additional 
agencies  have  summer  care  programs  in  place.   For  example,  the  Defense  Logistics 
Agency  has  9  summer  programs,  the  Department  of  the  Treasury  has  8,  and  the 
Department  of  Housing  and  Urban  Development  has  10.   The  Department  of 
Justice,  the  Federal  Reserve  Board,  the  Department  of  Labor,  the  Depeirtment  of 
Health  and  Human  Services,  the  Smithsonian  Institution,  and  the  National 
Endowment  for  the  Humanities  also  reported  the  establishment  of  such  programs. 
Several  others,  such  as  the  Library  of  Congress  and  the  Federal  Deposit  Insurance 
Corporation,  anticipate  starting  summer  programs  in  1993. 

5.  Resource  and  Referral  Services 

Resource  and  referral  services  can  also  assist  working  families.   Such  services 
range  from  a  one  page  listing  of  licensed  child  care  providers  to  a  professionally 
staffed  telephone  service,  which  can  be  staffed  by  either  agency  employees  or 
contract  staff.  The  professionally  staffed  telephone  service  provides  employees 
with  information  on  finding  and  evaluating  the  quality  of  child  care  providers  and 
makes  actual  referrals  to  community  based  service  providers. 

Eighteen  agencies  reported  offering  resource  and  referral  services.   The   services 
range  from  the  U.S.  Information  Agency's  providing  employees  with  a 
comprehensive  list  of  nearby  child  care  centers  to  the  Department  of 
Transportation's  comprehensive  Child  Care  Resource  and  Referral  Directory  that 
assists  employees  in  locating  quality  child  care  services  throughout  the  country. 
The  Federal  Deposit  Insurance  Corporation  (FDIC)  Employee  Assistance  Referral 
Program  offers  a  24-hour  counseling  and  referral  service,  either  over  the  toll-free 
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telephone  number  or  face-to-face  at  a  location  convenient  to  the  inquirer.   FDIC 
employees  are  provided  with  dependent  care  counseling  and  locality-specific 
resource  and  referral  services  for  child  and  elder  care. 

6.  Resource  Libraries  /  Centers 

Resource  centers  or  libraries  can  help  employees  address  their  child  care  concerns 
by  providing  access  to  child  care  literature.  These  centers  contain  articles, 
pamphlets,  books,  manuals,  and  videotapes  concerning  child  care,  parenting  skills, 
and  other  family  and  work  life  issues.  Twelve  Federal  agencies  reported  having  at 
least  one  resource  library/center  available  for  employees  at  their  agencies, 
including  the  Department  of  Housing  and  Urban  Development,  the  Agency  for 
International  Development,  the  Equal  Emplojmient  Opportunity  Commission,  and 
the  General  Accounting  Office.  The  Department  of  Transportation  has  established 
a  Headquarters  Work  and  Family  Resource  Center  with  the  latest  and  most  up-to- 
date  pamphlets,  publications,  and  periodicals  specifically  for  dependent  care  and 
work  and  family  issues. 

7.  Support  Groups 

Five  Federal  agencies  reported  holding  regular  support  groups  that  deal  with  child 
care  and  other  family  related  issues  for  their  employees.  These  groups  allow 
employees  to  share  common  concerns  and  experiences.   For  example,  the  National 
Security  Agency  has  a  support  group  for  nursing  mothers  that  was  initiated  to 
establish  and  improve  facilities  for  mothers  who  wished  to  continue  breast  feeding 
their  babies  after  returning  from  maternity  leave.   Other  Federal  agencies  have 
expressed  interest  in  establishing  similar  groups. 

In  early  1990,  a  Department  of  Health  and  Human  Services  regional  office 
established  a  "parenting"  support  group  which  met  during  lunch  time  once  or 
twice  a  month  throughout  1991.   Speakers  such  £is  child  psychologists,  school 
counselors,  and  experts  in  related  fields  led  discussions  on  topics  requested  by  the 
participants.   The  Smithsonian  Institution,  the  Departments  of  Interior  and 
Justice,  and  the  Agency  for  International  Development  also  sponsor  support 
groups  which  address  dependent  care  concerns. 

8.  Educational  Workshops,  Seminars,  Fairs 

Federal  departments  and  agencies  conduct,  or  otherwise  provide,  periodic 
educational  workshops  and/or  seminars  which  are  designed  to  acquaint  employees 
with  the  types  of  services  that  are  offered  by  their  agencies  and  the  t3rpes  of 
resources  that  are  available  within  their  communities.   Thfe  following  are  a  few 
examples  of  the  kinds  of  activities  that  agencies  are  providing  to  educate  and  help 
their  employees. 
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•  The  General  Accounting  Office's  Office  of  Counseling  and  Career  Development 
conducts  monthly  noontime  seminars  at  headquarters  which  often  address 
family  related  issues. 

•  The  Department  of  Transportation  sponsored  and  videotaped  a  Work  and 
Family  Seminar  series  for  distribution  to  its  employees  nationwide,  to  help 
employees  achieve  balance  in  their  work  and  family  life. 

The  Social  Security  Administration  uses  its  satellite  TV  broadcast  to  provide  a 
series  of  presentations  on  parenting  topics  to  SSA  employees  at  approximately 
35  downlinks  across  the  country. 

One  Department  of  Health  and  Human  Services  regional  office  held  two 
Dependent  Care  Fairs  that  were  attended  by  more  than  2,700  Federal 
employees. 

•  The  Department  of  Justice  (DoJ)  held  two  Dependent  Care  Fairs  at  its 
headquarters  building  in  Washington,  DC,   which  attracted  over  200  DoJ 
employees  seeking  information  about  dependent  care  resources. 
Approximately  22  organizations  concerned  with  dependent  care  issues  staffed 
the  exhibit  booths  at  the  fair. 

•  The  Nuclear  Regulatory  Commission  sponsored  a  series  of  lunch-time 
workshops  on  various  family  related  issues  to  deal  with  the  stresses  of  single 
parenting,  blended  families,  and  the  "sandwiched  generation"  -  caring  for  both 
children  and  aging  parents.   Topics  included:  "Parents  and  Teenagers: 
Survival  Techniques,"  "Single  Parenting:  Balancing  the  Demands  of  Children, 
Home  and  the  Workplace, "and   "Yours,  Mine  and  Ours:  Working  it  Out  as  a 
Blended  Family." 

9.         V/ork  I  Family  Counselors  (Non-EAP) 

A  number  of  agencies  utilize  Work/Family  Counselors  who  are  not  assigned  to  the 
EAP  to  provide  child  care  assistance  to  employees.   The  full  range  of  their  duties 
often  includes  providing  resource  and  referral  services,  presenting  seminars  on 
family  and  dependent  care  issues,  advising  management  and  employees  on  work 
and  family  issues,  and  reviewing  agency  policies  for  their  impact  on  work  and 
family  programs. 

Among  the  agencies  reporting  Work  and  Family  Counselors,  a  few  have 
substantial  numbers  of  employees  assigned  such  duties.   The  Department  of 
Transportation  has  12  regional  child  care  coordinators  within  the  Federal  Aviation 
Administration.   The  Coast  Guard  has  20  Family  Program  Coordinators  and  also 
has  Family  Advocacy  representatives  at  over  2,000  locations.   The  National  Guard 
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Bureau  has  53  Family  Program  Coordinators  assigned  throughout  the  country. 
The  Depsirtment  of  the  Navy,  employs  89  Work  and  Family  Counselors. 

Other  agencies  that  have  Work  and  Family  Counselors  include  the  National 
Security  Agency  with  three  (two  are  stationed  overseas),  Department  of  the 
Treasury  with  two,  and  the  National  Science  Foundation,  the  Federal  Reserve 
Board,  and  the  Agency  for  International  Development  with  one  each.   The  Internal 
Revenue  Service's  Work  and  Family  Program  is  particularly  broad,  and  includes 
on  its  staff  an  Early  Childhood  Development  Specialist,  a  Dependent  Care 
Specialist  for  adult  dependent  care,  part-time,  and  job  sharing  programs,  a 
Telecommuting  Specialist  for  the  flexiplace  and  clean  air  programs,  an  EAP 
Manager,  a  Clinical  Psychologist  for  the  traumatic  incidence  counseling  program, 
a  Career  Counselor  for  the  career  relocation  and  financial  management  counseling 
programs,  and  a  Drug-Free  Workplace  Program  Manager. 

10.       Employee  Assistance  Programs  (EAP's) 

Federal  EAP's,  established  in  the  early  1970's  to  help  employees  with  substance 
dependency,  have,  over  time,  expanded  their  services  to  assist  employees 
experiencing  other  personal  and  health  related  problems  that  may  affect  job 
performance,  attendance,  or  conduct  at  the  worksite.   EAP's,  available  to  all 
Federal  employees,  provide  free,  confidential  counseling  and  referral  services  to 
employees  and,  where  feasible,  family  members. 

These  programs  are  becoming  a  major  source  of  support  for  employees  with 
dependent  care  problems  because  they  frequently  offer  counseling,  information,  or 
referral  for  help  with  job  stress,  family  crises  and  illness,  financial  strain,  and 
other  problems  that  may  be  caused  by  dependent  care  pressures.   Of  the  75 
agencies  responding  to  the  0PM  work  and  family  survey,  70  percent  indicated 
that  their  EAP's  provide  counseling  and  referral  service  for  family  or  other 
relationship  concerns.   In  addition  to  providing  individual  counseling,  many  of  the 
EAP's  sponsor  lunch-time  seminars  and  special  educational  events.      For  example, 
OPM's  EAP  regularly  offers  employee  lunch-time  seminars  on  dependent  care 
concerns,  such  as  selecting  quality  child  care,  single  parenting,  and  stress 
management. 

In  FY  '90,  more  than  62,000  employees  voluntarily  sought  assistance  from  their 
EAP  for  help  with  their  personal  problems  (an  increase  of  4  percent  over  the 
previous  year).   The  high  rate  of  voluntary  employee  use  of  the  EAP  indicates  that 
many  employees  are  seeking  and  finding  help  coping  with  a  wide  range  of 
personal  eind  family  problems. 
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II.   AGENCY  IMPLEMENTATION  OF  ADULT  DEPENDENT  CARE 
PROGRAMS 


A.  Existing  Programs 

The  following  material  is  based  on  the  75  responses  to  the  Survey  of  Agency 
Personnel  Directors  and  follow-up  with  selected  agencies.   As  noted  in  section  I, 
agencies  sometimes  tailor  a  program  or  service  to  address  both  child  care  and 
adult  dependent  care  needs.  The  examples  described  in  this  section  are  those 
developed  specifically  for  adult  dependent  csire. 

1.  Resource  Centers 

These  centers  are  a  cost-effective  way  to  help  employees  enhance  their  knowledge 
of  aging-related  issues.   One  example  of  such  a  center  is  the  Health  Resources  and 
Services  Administration's  Older  Adult  Resource  Center,  established  in  1988  to  give 
employees  easy  access  to  information  about  aging-related  issues  and  to  stimulate  a 
greater  appreciation  of  the  rapidly  growing  older  population.  The  center  contains 
over  100  publications  from  both  the  public  and  private  sectors  and  its  collection  is 
continually  being  updated. 

2.  Support  Groups 

Several  Federal  agencies  sponsor  adult  dependent  care  support  groups  for 
employees  facing  the  physical,  financial,  emotional,  and/or  legal  responsibilities  of 
caring  for  an  adult  dependent.   These  groups  offer  counseling,  sharing  of 
experiences,  and  information  about  resources.   For  example,  the  Department  of 
Housing  and  Urban  Development  sponsors  an  adult  dependent  care  support  group 
which  meets  monthly.   It  alternates  between  information-sharing  forums  and 
meetings  on  specific  topics,  such  as  housing,  legal,  social  services,  medical  and 
custodial  care  concerns. 

3.  Educational  Workshops  / Seminars 

Several  agencies  sponsor  educational  workshops  on  adult  dependent  care  topics. 
The  Department  of  Health  and  Human  Services  headquarters  office  and  its 
Administration  on  Aging  have  jointly  sponsored  lunch-time  seminars  on  adult 
dependent  care  topics.   The  Internal  Revenue  Service  (IRS)  purchased  an  elder 
care  video  training  package,  including  workbooks,  which  was  distributed  to  all  IRS 
offices  to  raise  the  awareness  of  employees  and  managers  regarding  the  growing 
issue  of  the  aging  population  and  its  impact  on  individuals  and  the  workplace. 
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B.  Programs  Under  Development 

In  addition  to  the  programs  and  services  currently  offered,  several  agencies  are  in 
the  process  of  developing  adult  dependent  care  programs.   For  example,  the  Social 
Security  Administration  (SSA)  is  working  with  the  Maryland  Office  on  Aging  and 
the  local  Area  Agencies  on  Aging  to  establish  an  adult  dependent  care  information 
program  that  would  include  workshops,  resource  centers,  support  groups,  and 
other  similar  activities.   SSA  is  planning  to  use  a  satellite  TV  broadcast  to  provide 
educational  information  on  adult  dependent  care  issues  to  its  employees  in  field 
locations. 

Also,  the  Internal  Revenue  Service  (IRS)  and  the  Environmental  Protection 
Agency  are  currently  exploring  the  feasibility  of  establishing  agency-sponsored  on- 
site  adult  day  care  centers.   IRS  has  established  an  Advisory  Board  of  elder  care 
experts  to  study  the  various  programs.   There  are  several  types  of  centers  being 
explored,  each  of  which  could  potentially  be  adapted  to  the  workplace.    One  is  a 
facility  that  would  care  for  the  frail  elderly  or  persons  suffering  from  Alzheimer's 
disease  who  need  supervision  during  the  time  that  the  employee  is  at  work. 
Another  is  a  center  that  would  provide  an  opportunity  for  employees'  elderly 
parents/relatives  to  socialize  with  other  seniors  and  attend  educational  workshops. 
A  third  type  is  an  intergenerational  center  where  seniors  would  have  an 
opportunity  to  share  space  with  a  child  csire  center.  A  fourth  type  would  combine 
any  of  the  above  with  care  for  adult  dependents  with  disabilities. 
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APPENDIX  B 

SURVEY  OF  FEDERAL  EMPLOYEES 
METHODOLOGY 


I.   DEVELOPMENT 


A.  Created  by  program  office  subject  matter  experts. 

Subject  matter  experts  from  OPM's  program  offices  worked  together  to  create  an 
instrument  that  would  provide  information  useful  to  policy-making.   About  half  of 
the  questions  were  selected  from  existing,  previously  administered  public  and 
private  sector  surveys,  which  permits  comparisons  with  other  data  sources.   The 
other  half  were  developed  especially  for  the  employee  survey,  because  no  other 
surveys  had  previously  asked  for  such  information. 

B.  Pre-tested  with  Federal  employees. 

The  employee  survey  was  carefully  pretested  with  several  agency  groups  of 
employees,  including  professionals,  clerical  employees,  managers,  personnel 
specialists,  wage  grade  employees,  and  physicians  and  nurses;  their  suggestions 
and  comments  for  revising  questions  were  incorporated.   The  major,  national 
employee  organizations  and  management  associations  were  also  provided  an 
opportunity  to  review  the  instrument. 

C.  Final  product. 

After  all  revisions,  the  final  product  was  a  184-item  survey  categorized  into  eight 
sections:   (1)  employee  characteristics,  (2)  work  experiences  in  the  Federal 
Government,  (3)  work  schedules  and  arrangements,  (4)  child  care,  (5)  adult 
dependent  care,  (6)  leave,  (7)  pay,  and  (8)  supervisory  and  personnel  specialist 
issues. 


II.   SAMPLING  METHODOLOGY  AND  WEIGHTING 


A.   Sampling  plan. 

The  sampling  plan  for  the  employee  survey  included  four  samples:    a  primary 
sample  and  three  specialized  sub-samples  (one  for  assessing  employee  values  and 
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two  for  evaluating  pay  reform).   Results  for  the  primary  sample,  which  consists 
only  of  Federal  white-collar  employees,  are  presented  in  this  report.    Stratified  by 
department  (the  22  largest  executive  branch  departments  and  a  23rd  group  of  all 
others)  and  pay  category  (GS  1-6,  GS  7-15,  GS  1-15  supervisors,  GM  13-15,  and 
Senior  Executive  Service).     The  total  number  of  employees  included  in  the 
primary  sample  was  56,767. 

B.  Weighting. 

Samples  were  not  proportional  to  department  nor  pay  category  population  size; 
therefore,  survey  responses  were  weighted  to  represent  accurate  group  proportions 
within  the  overall  Federal  white-collar  population. 

C,  Generalizing  to  tlie  Federal  white-collar  workforce  from  the  survey 
statistics. 

The  sampling  plan  and  weighting  scheme  permit  us  to  generalize  from  the  survey 
data  to  the  Federal  white-collar  workforce  with  extremely  high  confidence  and 
little  margin  of  error.   This  is  true  whether  one  generalizes  to  the  overall  group  of 
Federal  employees  or  to  specific  sub-groups  (e.g.,  employees  at  a  department, 
employees  within  a  pay  category,  or  even  employees  within  a  certain  pay  category 
at  a  department).   When  the  entire  Federal  population  is  used,  the  margin  of  error 
is  approximately  ±0.5  percent,  at  the  95  percent  confidence  level.    In  cases  where 
questions  pertain  to  a  subset  of  the  workforce,  such  as  employees  with  child  care 
needs,  the  margin  of  error  may  be  somewhat  greater,  but  rarely  more  than  ±  3 
percent,  at  the  95  percent  confidence  level. 

III.  ADMINISTRATION  AND  RESPONSE  RATE 

A.   SOFE  distribution. 

Employees  were  randomly  selected  from  OPM's  Central  Personnel  Data  File 
(CPDF),  based  on  the  described  sampling  plan.   The  CPDF  is  a  database  that 
includes  demographic  data  on  all  Federal  civilian  employees.   Surveys  and  the 
sampling  lists  were  distributed  to  personnel  offices  by  a  contractor.   In  turn, 
personnel  offices  were  requested  to  deliver  the  surveys  to  the  assigned  employees. 
Each  survey  package  contained  a  questionnaire  and  a  pre-addressed  return 
envelope.   Employees  returned  the  surveys  to  the  contractor,  who  scanned  them 
onto  magnetic  tape.   Aggregated  responses  were  then  given  to  0PM  on  this  tape 
medium. 

The  total  number  of  sampled  employees  in  this  plan  was  56,767.   The  first  surveys 
were  mailed  in  mid-November  1991  and  the  last  received  arrived  in  early 
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February  1992.   The  response  rate  for  the  white-collar  sample  was  31,645,  or  56 
percent.   The  number  of  usable  responses  was  30,854,  or  54  percent. 


B.   Comparison  to  CPDF. 

Where  possible,  weighted  percentages  for  each  response  choice  to  questions  in  the 
employee  characteristics  (demographic)  section  were  compared  to  the 
corresponding  population  percentages  determined  from  OPM's  CPDF.    Based  on 
examination  of  these  items,  comparisons  indicated  that  the  weighted  sample  is 
representative  of  Federal  white-collar  employees. 


59 


872 


Personnel 
Research 


A  publication  of  the 

Personnel  Systems  and  Oversight  Group 
Office  of  Systems  Innovation  &  Simplification 


<e/i/*^>  Office o« 


jr     ManagtmenI 


Special  Report 


May  1992 


i;>i 


OS«-(S 


873 


PERSONNEL  RESEARCH  fflGHLIGHTS 

SPECIAL  REPORT 

on 


THE  SURVEY  OF  FEDERAL  EMPLOYEES  (SOFE) 


The  Office  of  Systems  Innovation  and  Simplification 

Personnel  Systems  and  Oversight  Group 

U.S.  Office  of  Personnel  Management 


® 


This  publication  was  phnled 
oo  Recycled  Ptpcr 


874 


Introduction 

Purpose 

The  Survey  of  Federal  Employees  (SOFE)  is  the  Office  of  Personnel  Management's  (OPM) 
first  major  survey  of  the  workforce  since  1983.   The  questionnaire  was  designed  to  provide 
policy-makers  with  information  about  Federal  employees  that  was  not  available  from  existing 
sources.    Questions  covered  various  personnel  areas:    employees'  satisfaction  with  their  jobs, 
supervisors,  and  organizations;  performance  management;  training;  work  schedule 
arrangements;  leave  benefits;  and  dependent  care  responsibilities  and  the  ways  employees 
accommodate  these  responsibilities. 

Methodology 

The  SOFE  questionnaire  was  created  by  subject  matter  experts,  with  the  assistance  of 
psychologists  and  survey  researchers.    Items  were  carefully  pretested  with  a  variety  of 
employee  groups,  and  major  employee  organizations  and  management  associations  were 
consulted  during  the  development.   The  final  questionnaire  contained  184  items. 

The  sampling  plan  consisted  of  a  primary  sample  and  three  specialized  sub-samples.   This 
report  describes  information  only  for  the  primary  sample,  covering  white-colliu"  Federal 
employees.   The  sampling  plan  and  weighting  procedures  permit  us  to  generalize  from  the 
sample  to  the  entire  population  of  white-collar  Federal  employees  in  the  extensive  group  of 
Federal  agencies  participating  in  the  survey.    Percentages  provided  in  the  report  are  accurate 
within  +1-  1.1  percent,  at  the  95  percent  level  of  confidence,  unless  otherwise  noted. 

SOFE  was  distributed  to  randomly  selected  Federal  employees  between  mid-November  1991 
and  early  February  1992.   Surveys  for  the  primary  sample  were  mailed  to  approximately 
57,000  employees,  and  nearly  32,000  were  returned,  for  a  response  rate  of  56  percent. 

More  detailed  information  on  the  survey  methodology  is  provided  in  Appendix  A. 

Highlights  Report 

This  report  features  general  results  from  the  1992  Survey  of  Federal  Employees. 
Information  is  presented  first  on  Federal  employees'  attitudes  towards  their  jobs,  their 
supervisors,  and  their  organizations.   Then,  responses  to  questions  on  performance 
management,  training,  work  schedule  arrangements,  leave  benefits,  and  dependent  care  are 
provided.   The  data  presented  here  focus  solely  on  Govemmentwide,  white-collar 
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employment.   Future  reports  will  concentrate  on  specific  program  areas  and  will  analyze  the 
data  in  more  detail.   For  example,  responses  of  supervisors  and  nonsupervisors  will  be 
compared  and  analyzed. 

As  you  read  this  report,  keep  the  following  points  in  mind: 

1.  Most  items  on  the  questionnaire  offered  employees  up  to  five  response  choices. 
Percentages  in  this  report  typically  are  given  for  consolidated  response  choices,  unless 
otherwise  stated.   For  example,  "33  percent  agree"  combines  the  number  of 
employees  who  marked  "strongly  agree"  and  "agree."   Likewise,  "66  percent  marked 
to  a  great  extent"  refers  to  the  combined  number  of  employees  responding  to  a  "great 
extent"  and  a  "very  great  extent." 

2.  Percentages  have  been  rounded  according  to  accepted  rules  of  practice.   Therefore,  on 
a  few  occasions,  rounding  error  will  result  in  a  total  of  99  or  101  percent.    On 
multiple  response  items,  those  that  asked  respondents  to  choose  as  many  options  as 
applied,  the  total  percentages  will  not  equal  100  percent. 

3.  The  percentages  provided  for  each  item  are  based  only  on  those  who  responded  to  the 
item.    "Missing  cases"  are  excluded  from  analysis. 

The  full  SOFE  response  frequencies  are  provided  in  Appendix  B. 
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Who  Responded  to  SOFE?:   Respondent  Demographics 


The  first  section  of  the  Survey  of  Federal  Employees  asked  respondents  about 
demographic  characteristics  such  as  gender,  age,  and  educational  level.    Responses  to 
this  section  were  then  compared  with  other  OPM  data  sources  on  white-collar 
employees  to  determine  how  closely  the  SOFE  respondent  group  resembled  the 
Governmentwide  population. 


Respondents  to  SOFE  generally  mirror  the  composition  of  the  Federal  population.  The 

SOFE  respondent  group  is  predominately  white  (78  percent),  middle-aged  (62  percent  are 
between  ages  35  and  54),  and  married  (68  percent).    Most  work  full-time  (95  percent).    The 
group  is  well  educated  (43  percent  have  at  least  a  four-year  college  degree).    The  majority 
have  worked  for  only  one  agency  (79  percent)  and  have  more  than  10  years  until  retirement 
eligibility  (61  percent).    The  average  grade  is  8.8. 

Most  employees  have  working  spouses,  and  a  relatively  large  group  are  married  to  other 
Federal  employees.    Of  married  employees,  77  percent  have  a  working  spouse. 
Interestingly,  29  percent  of  married  employees  have  a  spouse  who  works  for  the  Federal 
Government. 

The  largest  group  of  employees  have  household  salaries  of  $26,000  to  $50,999.    Forty-one 
percent  of  respondents  reported  their  household,  pre-tax,  combined  income  to  be  between 
$26,(XX)  and  $50,999.    Another  26  percent  reported  $51,000  to  $75,999,  and  18  percent 
reported  $10,000  to  $25,999.    Only  1  percent  reported  an  income  of  less  than  $10,000,  and 
14  percent  reported  $76,000  or  more. 

Many  Federal  employees  have  worked  in  the  private  sector.    Employees  were  asked 
where  they  had  come  from  when  they  last  entered  the  Federal  service.    Forty-three  percent 
came  from  the  private  sector,  while  16  percent  entered  as  a  student  from  a  college  or 
university  setting.    Nine  percent  had  been  in  the  military,  and  7  percent  worked  in  local  or 
State  Government.    Another  7  percent  were  homemakers.    Less  than  1  percent  had  been 
retired.    Four  percent  were  in  an  unemployed  status  immediately  prior  to  entering  Federal 
service.    See  Appendix  B  for  a  more  detailed  breakdown  of  where  respondents  last  worked. 
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General  Employee  Attitudes 


Many  items  on  SOFE  were  designed  to  measure  employees'  perceptions  of  their  jobs, 
supervisors,  and  organizations;  responses  to  these  items  are  presented  in  this  section. 


Employees'  Attitudes  About  Their  Jobs 

Federal  white-collar  employees  are  generally  satisfied  with  their  jobs.    Over  three- 
quarters  (76  percent)  of  employees  agree  with  the  statement  that  they  are  satisHed  with  their 
jobs.    Not  surprisingly,  employees  with  greater  responsibility  more  often  report  that  they  are 
satisfied  (see  Chart  1). 


Chart  1 
Job  Satisfaction 


%  Respondino 


OS  7'ie      OS  Supvar     OM  i3-ie 


Ptrcvnlag*  ao'talng  or  alfongly  agraalng 
with  atalamant  'In  ganaral.  I  am 
aauafiad  with  my  job  '    <S20i) 


Employees  most  frequently  value  a  sense  of  accomplishment,  use  of  their  skills  and 
abilities,  and  time  spent  with  their  families.    When  asked  to  choose  the  things  they  most 
value,  most  employees  (59  percent)  choose  a  "sense  of  accomplishment."    "Use  of  my  skills 
and  abilities"  is  selected  by  44  percent  and  "spending  time  with  family"  by  42  percent. 
Other  popular  values  are  "challenging  work"  (39  percent),  "service  to  others"  (35  percent), 
and  "advancement"  (35  percent). 
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Employees'  expectations  appear  to  be  met.    A  majority  believe  that  their  jobs  are 
challenging  (71  percent),  that  their  jobs  make  good  use  of  their  skills  and  abilities  (66 
percent),  that  employees'  personal  development  is  encouraged  (53  percent),  and  that  they  are 
able  to  accomplish  something  worthwhile  in  their  jobs  (51  percent).    Most  employees  (72 
percent)  also  believe  they  have  achieved  a  satisfactory  balance  between  their  work  and  family 
lives. 

Federal  employees  believe  they  work  hard.   Most  Federal  employees  (85  percent)  disagree 
with  the  statement  that  they  do  not  have  enough  work  to  do  to  keep  them  busy,  and  most  (80 
percent)  believe  they  are  expected  to  work  hard.    Nearly  as  many  (77  percent)  disagree  that 
the  work  in  their  unit  could  be  accomplished  with  fewer  people.    One-third  report  that,  on 
the  average,  they  work  some  overtime  every  week. 

Federal  employees  say  they  know  what  is  expected  of  them  and  most  rarely  need  to  re- 
do work.    A  large  majority  (87  percent)  have  a  clear  understanding  of  how  their  work 
contributes  to  the  agency's  mission.    Three-quarters  (75  percent)  of  respondents  report  that 
they  know  what  is  expected  of  them.    Accordingly,  59  percent  say  they  rarely  or  never  re-do 
their  work;  only  8  percent  report  re-doing  work  often  or  always.    Of  the  reasons  for  re-doing 
work,  the  most  common  are  a  change  in  procedures,  policies,  or  practices  (52  percent)  or 
decisions  by  higher-ups  (47  percent).    Thirty-eight  percent  report  that  rework  occurs  because 
of  their  own  errors. 

Problems  with  management  planning  and  support  are  identified  as  the  most  common 
productivity  barriers.    Of  seven  productivity  barriers,  the  ones  cited  most  frequently  as 
making  one's  job  difficult  to  a  great  extent  are  poor  planning  by  management  (29  percent) 
and  lack  of  support  from  management  (29  percent).   The  least  frequently  cited  are  lack  of 
support  from  co-workers  (14  percent)  and  personnel  rules  and  regulations  (13  percent).    See 
Chart  2,  on  the  next  page,  for  the  full  range  of  responses. 

Employees'  Attitudes  About  Their  Co-Workers 

Employees  are  satisfied  with  their  co-workers,  but  perceive  that  the  Government  has 
difficulty  attracting  quality  employees.    Seventy-eight  percent  of  respondents  agree  that 
f)eople  in  their  work  unit  cooperate  to  get  the  work  done.    Confident  in  their  co-workers, 
almost  three-quarters  (72  percent)  report  that  their  colleagues  have  the  necessary  skills  and 
abilities  to  perform  their  jobs.    Nonetheless,  only  46  percent  believe  their  agency  can  attract 
high  quality  employees,  and  only  40  percent  agree  that  high  performers  tend  to  stay. 
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Chart  2 

Productivity  Barriers 

Barrlsra 

1m« 

HO  ^"* 

2«« 

No  p*er  aupporl    ~^^^^^|^^^^^h1  u% 

rules  ^mum^nn  ^^ 

0%         6%        10%       16%       20%       26% 

30%       3S« 

%  Raaponding 

R*apond«nU  narkad  lh«  AbOM  i*  nahlng 
ihvlr  toba  difficult  to  a  great  or  vary 
graat  axtanl     182023) 

Employees'  Attitudes  About  Their  Supervisors 

Federal  employees  are  satisfied  with  their  supervisors.   The  majority  (60  percent)  agree 
that  their  supervisors  work  well  with  people,  and  72  percent  agree  that  their  supervisors  have 
good  technical  skills.    Eighty-four  percent  assert  that  their  supervisors  are  understanding 
when  family  responsibilities  cause  changes  in  work  schedules.    Almost  two-thirds  (63 
percent)  have  confidence  and  trust  in  their  immediate  supervisor,  while  slightly  less  than  half 
(49  percent)  can  say  the  same  about  their  second-level  supervisor.    Perceptions  of  how 
supervisors  deal  with  poor  performers  are  more  mixed:   one-third  believe  their  supervisors 
deal  effectively  with  poor  performers;  another  third  (34  percent)  disagree  with  that  statement; 
the  remaining  third  are  undecided. 

Federal  employees  report  that  they  participate  in  decisions  affecting  their  work.     A 

majority  (59  percent)  feel  that  their  supervisors  encourage  them  to  help  in  developing  work 
methods  and  job  procedures  within  their  work  unit.    Less  than  one-third  (32  percent)  state 
that  they  have  to  get  approval  from  higher-ups  to  make  (l.^isions  that  they  could  make  on 
their  own. 
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Employees'  Attitudes  About  Their  Organizations 

Employees  think  their  organization  is  concerned  about  them,  but  express  some 
misgivings  regarding  trust  and  fairness.   Two-thirds  (66  percent)  regard  their  organization 
as  being  concerned  for  the  safety  and  health  of  employees,  and  52  percent  think  their 
organization  provides  a  good  physical  work  environment.    Additionally,  55  percent  view 
their  organization  as  being  understanding  and  supportive  of  employees'  family 
responsibilities.   However,  less  than  half  (44  percent)  have  confidence  and  trust  in  their 
organization,  and  less  than  one-third  (30  percent)  perceive  their  organization  as  treating  all 
employees  equally,  regardless  of  position  or  rank. 

Federal  employees  believe  that  their  organizations  are  customer  service-oriented.   Two- 
thirds  of  employees  (66  percent)  think  their  organization  effectively  identifies  its  customers, 
and  63  percent  believe  those  customers'  needs  are  met  to  a  great  extent  (see  Chart  3). 
Additionally,  two-thirds  of  those  employees  familiar  with  front-line  employees  think  they 
provide  good  service  to  the  public,  and  68  percent  agree  that  customer  service  is  a  priority  in 
their  organization. 


Chart  3 
Customer  Service 


%  Responding 


2% 


Identifying  Cutlmrs  Meeting  Cuat.  Need* 

Customer  Service  Indicators 


I  Qr«at/Vy.  Or.  Extant 


Roipondenls  were  asked  to  Indicate  how 
eflactlva  their  organlxallon  la  In  the 
the  above.    (32Q«4) 


iLlltle/Some  Eatant       ^ZZ^HoX  At  AM 


Personnel  Research  Highlights 


881 


Career  Prospects  With  the  Federal  Government 

Ejnployees  are  committed  to  the  Federal  Government.   Nearly  9  out  of  10  employees  (87 
percent)  disagree  with  the  statement  that  they  "don't  care  what  happens  to  [their] 
organization,  as  long  as  [they]  get  a  paycheck."   Similarly,  almost  three-quarters  (73  percent) 
indicate  that  they  try  to  come  to  work  when  they  do  not  feel  well,  because  they  know  their 
contribution  will  be  missed.    In  addition,  54  percent  agree  with  the  assertion  that  "the 
Federal  Government  is  a  great  place  to  work. " 

About  one-third  of  employees  are  satisfied  with  their  career  prospects.   Thirty-four 
percent  of  respondents  are  satisfied  with  their  career  prospects  in  the  Federal  Government. 
For  those  who  are  not  satisfied,  the  most  common  barrier  cited  is  the  lack  of  vacant,  higher- 
graded  positions  (53  percent).    One-quarter  also  indicate  a  lack  of  mobility  (i.e.,  they  do  not 
want  to  move).   Only  2  percent  thought  their  family  responsibilities  were  perceived  as  a 
problem  by  others.    However,  15  percent  did  cite  discrimination  as  a  perceived  limitation  to 
career  progression.    See  Chart  4  for  the  full  range  of  responses. 


Chart  4 
Career  Progression  Barriers 
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Most  employees  are  planning  to  remain  with  the  Federal  Government.    During  the  next 
year,  one-third  of  respondents  plan  to  look  for  a  new  job,  while  49  percent  will  not  look  and 
19  percent  are  not  sure.    Of  those  planning  to  change  jobs,  most  are  likely  to  look  for  a  new 
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job  within  the  Federal  Government,  either  inside  the  same  agency  (57  percent)  or  in  another 
Federal  agency  (50  percent).    Less  than  one-third  of  those  looking  (30  percent)  would  look 
outside  the  Federal  Government. 

Supervisory  Authority 

Supervisors  do  not  believe  that  they  have  much  authority  in  personnel  matters.    Nearly 
three-fourths  of  supervisors  (73  percent)  disagree  that  they  have  enough  authority  to 
determine  their  employees'  pay.    Slightly  more  than  half  (52  percent)  do  not  believe  they 
have  enough  authority  to  hire  competent  employees,  and  49  percent  do  not  agree  that  they 
have  enough  authority  to  promote  their  employees.    However,  only  25  percent  assert  that 
they  do  not  have  enough  authority  to  discipline  poor  performers. 
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Performance  Management 


The  results  presented  in  this  section  reflect  employees'  experiences  with  and 
perceptions  of  the  performance  appraisal  system  and  their  opinions  about  potential 
changes  to  it. 


Nearly  all  Federal  white-collar  employees  (93  percent)  received  a  performance  appraisal 
within  the  past  year.   Only  6  percent  have  received  their  most  recent  rating  more  than  a 
year  ago,  and  only  2  percent  have  never  received  one. 

Virtually  all  employees  received  at  least  a  fully  successful  performance  rating.   When 
asked  to  report  their  last  appraisal  rating,  one-third  said  they  had  been  rated  "outstanding," 
41  percent  reported  a  rating  of  "exceeds  fully  successful,"  and  one-quarter  reported  a  rating 
of  "fully  successful."   Only  three-tenths  of  1  percent  said  they  were  rated  as  "minimally 
successful,"  and  one-tenth  of  1  percent  reported  a  rating  of  "unacceptable." 

Employees  seem  to  understand  and  approve  of  the  current  system  as  it  relates  to  their 
personal  ratings.  Nearly  three-quarters  of  employees  (71  percent)  state  that  they  understand 
the  system  being  used  in  their  agency.  Employees  agree  that  the  ratings  they  receive  are  a 
"fair  and  accurate  reflection"  of  their  performance  (63  percent)  and  disagree  with  the 
statement  that  management  gives  everyone  the  same  rating  (65  percent).  Employees  agree 
with  their  supervisors  on  what  good  performance  is  (65  percent)  and  state  that  they  discuss 
the  specific  reasons  for  their  ratings  with  their  supervisors  (65  percent). 

However,  employees  are  less  sure  that  the  system  is  operating  appropriately  with  respect 
to  their  co-workers,  and  that  the  system  motivates  employees  to  do  their  best.   Sixty-one 
percent  believe  that  some  people  receive  a  higher  performance  rating  than  they  deserve.    In 
addition,  less  than  one-fifth  (19  percent)  agree  that  the  appraisal  system  motivates  employees 
to  perform  well;  48  percent  disagree  and  33  percent  neither  agree  nor  disagree. 

Employees  would  like  to  be  paid  based  on  the  quality  of  their  job  performance.   Nearly 
all  employees  (97  percent)  believe  that  the  quality  of  their  work  should  be  important  in 
determining  their  rating.   Other  factors  deemed  important  are  timeliness  of  work  (82 
percent),  customer  service  (80  percent),  and  teamwork  (72  percent).    Quantity  of  work  was 
seen  as  important  by  47  percent. 
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Employees'  most-favored  options  for  performance  rewards  are  related  to  compensation. 

An  increase  in  basic  pay  (82  percent)  and  an  outstanding  performance  rating  (80  percent)  are 
the  most  favored  rewards  for  good  performance.    An  outstanding  rating  is  often  associated 
with  a  quality-step  increase,  merit  increase,  or  cash  bonus.    Least  popular  are  paid  time  off 
and  training  opportunities.    See  Chart  5  for  the  full  range  of  responses  on  this  question. 


Chart  5 
Preferred  Performance  Rewards 
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However,  many  do  not  believe  that  there  is  a  link  between  pay  and  performance.    Only 
about  half  (48  percent)  perceive  that  they  will  receive  a  pay  raise  or  cash  award  if  they 
perform  exceptionally  well. 

Employees  appear  comfortable  with  the  current  appraisal  system.    Although  there  is 
interest  in  and  support  for  changes  to  the  Federal  appraisal  system,  most  employees  appear 
comfortable  with  the  current  system. 

*  Employees  prefer  five  rating  levels.    Sixty-five  percent  of  respondents  would  like 
to  keep  five  rating  levels.    One-quarter  support  a  reduction  to  three  levels,  while  1 1 
percent  prefer  a  two-level  system.    It  is  reasonable  to  assume  that  respondents,  most 
of  whom  received  ratings  of  "outstanding"  or  "exceeds  fully  successful,"  see  the 
potential  for  their  ratings  to  be  lowered  under  a  system  with  fewer  rating  levels. 
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•  Employees  want  to  be  rated  on  individual  performance.    Most  workers  prefer 
that  their  ratings  be  based  on  individual  performance  (69  percent).    However,  nearly 
one-third  (30  percent)  would  support  a  rating  based  on  a  combination  of  individual 
and  group  performance.    Only  1  percent  want  their  rating  to  be  based  solely  on  the 
overall  performance  of  their  work  group. 

•  Employees  think  that  input  into  their  ratings  should  come  from  their 
supervisors  and  themselves.    Most  employees  (89  percent)  think  their  rating  should 
be  based  to  a  great  extent  on  their  first-level  supervisors"  input.    Slightly  less  than 
half  (48  percent)  favor  input  coming  from  themselves.    Other  sources  of  input  are 
supported  by  smaller  percentages  of  employees:    second-level  supervisor  (38  percent), 
internal  customers  (24  percent),  external  customers  (21  percent),  and  co-workers  (18 
percent). 
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Training 


This  section  examines  how  frequently  employees  receive  training,  along  with  their 
perceptions  of  training  opportunities  and  barriers  to  training. 


The  most  common  type  of  training  was  Informal  on-the-job  training.   Employees  were 
asked  to  note  the  types  of  training  they  had  received  in  the  past  2  years.    Over  half  (59 
percent)  listed  informal  on-the-job  training.   Other  common  types  of  training  were  for 
technology-specific  skills  (49  percent)  and  job-specific  skills  (48  percent).   The  least  common 
types  of  training  were  mentoring  (8  percent),  basic  skills  courses  (5  percent),  and 
apprenticeships  (1  percent).   Seven  percent  had  not  received  any  training  in  the  2-year 
period.   See  Chart  6  for  a  complete  listing  of  training  received. 


Chart  6 
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Most  employees  who  received  training  have  been  able  to  apply  the  skills  learned  to  their 
jobs.   Almost  two-thirds  (63  percent)  of  trained  employees  are  able  to  use  the  skills  they 
have  learned.   For  those  unable  to  apply  the  skills  to  their  jobs,  the  most  common  reasons 
arc:   not  being  given  an  opportunity  to  use  them  (27  percent),  irrelevance  to  their  jobs  (27 
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percent),  and  inadequate  training  (26  percent).    See  Chart  7  for  a  complete  listing  of 
responses. 


Chart  7 
Barriers  to  Training  Applicability 
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Federal  employees'  training  needs  are  identined  in  diverse  ways.    Most  commonly, 
employees  request  training  from  their  supervisors  (62  percent),  based  on  their  own 
perceptions  of  their  needs.    Alternately,  supervisors  identify  employee  needs  (44  percent),  or 
supervisors  and  employees  jointly  identify  the  employees'  training  needs  (44  percent).    One- 
third  (32  percent)  also  note  that  the  personnel  office  identifies  training  opportunities.    Fifteen 
percent  of  respondents  report  that  training  needs  are  not  identified. 

A  variety  of  factors  interfere  with  employees'  receiving  training.    Nearly  4  out  of  10 

employees  (38  percent)  report  that  lack  of  funds  interferes  to  a  great  extent  with  getting 
training.    Thirty-two  percent  also  note  that  they  are  too  busy  on  the  job  to  take  training. 
Other  factors  are  lack  of  management  support  (22  percent),  priority  given  to  other  employees 
(21  percent),  and  lack  of  available,  appropriate  training  (17  percent). 
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Work  Schedule  Arrangements 


The  Federal  Government  provides  a  variety  of  work  scheduling  flexibilities  to  help 
employees  accommodate  their  other  life  activities  (e.g.,  education,  volunteer  work, 
another  job,  dependent  care).   This  section  examines  employees'  Interest  in  and  use 
of  these  flexibilities.   The  areas  discussed  include: 

Flexible  and  Compressed  Work  Schedules 

Part-Time  Employment  (i.e.,  16-32  hours  per  week,  regularly  scheduled) 

Flexiplace  (working  at  home,  either  ofncially  or  unofficially,  "on-the-clock") 


Flexible  and  Compressed  Work  Schedules 

About  half  of  Federal  employees  work  either  a  flexible  or  compressed  work  schedule. 

Nearly  4  of  every  10  employees  (39  percent)  work  a  flexible  schedule,  which  permits  them 
to  choose  their  starting  time,  vary  the  hours  worked,  and/or  earn  credit  hours.    Another  14 
percent  work  a  compressed  schedule,  which,  although  it  has  a  fixed  starting  time,  allows 
employees  to  work  longer  than  8  hours  a  day  in  order  to  work  fewer  days  during  the  work 
week  or  biweekly  pay  period.   The  remainder  (46  percent)  of  employees  work  a  fixed 
schedule.    Of  the  fixed  schedule  employees,  about  one-third  (29  percent,  or  13  percent  of  all 
employees)  are  satisfied  with  that  schedule  and  do  not  want  to  work  under  a  flexible  or 
compressed  work  schedule.   The  remainder  of  the  fixed  schedule  employees  (estimated  at  33 
percent  of  all  employees)  appear  to  be  interested  in  working  under  either  a  flexible  or 
compressed  work  schedule.    See  Chart  8,  on  the  following  page,  for  a  graphic  display  of  the 
work  schedule  breakdown. 

Fwed  schedule  employees  who  want  to  work  a  more  flexible  schedule,  but  cannot,  cite 
lack  of  agency  policy  as  the  most  common  reason.    Of  those  employees  who  want  to  work 
under  a  flexible  or  compressed  schedule,  but  cannot,  the  most  common  reason  is  that  such 
schedules  are  not  offered  (50  percent).    Over  one-fourth  (27  percent)  also  indicate  that  their 
work  unit  or  organization  is  not  eligible  to  participate.    See  Chart  9,  on  the  next  page,  for 
the  complete  list  of  reasons  cited  for  not  being  able  to  work  under  a  flexible  or  compressed 
schedule. 
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Chart  8 
Work  Schedule  Arrangements 
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Chart  9 

Barriers  To  Working  A  Flexible  or 
Compressed  Work  Schedule 
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Supervisors  approved  most  requests  to  work  flexible  or  compressed  schedules.   Nearly 
one-fourth  of  responding  supervisors  (24  percent)  have  never  been  asked  by  employees  to 
work  under  a  flexible  or  compressed  sch«iule.   Of  those  asked,  66  percent  approved  most 
requests,  while  3  percent  denied  most  requests.   Thirteen  percent  stated  that  their  response 
depended  on  the  situation.   The  most  common  reason  for  refusing  a  request  was  that  it  would 
be  disruptive  to  the  work  unit  (48  percent). 

Part-Time  Employment 

A  substantial  majority  of  full-time  workers  are  not  interested  in  working  part-time. 

Ninety-five  percent  of  respondents  to  SOFE  work  a  full-time  schedule,  while  4  percent  work 
part-time.   One  percent  work  some  other  type  of  schedule.    Seventy-four  percent  of  part-time 
employees  are  women.    Nearly  three-quarters  (74  percent)  of  employees  who  work  full-time 
maintain  that  they  are  not  interested  in  working  part-time.   This  indicates  that  26  percent  of 
the  respondents  who  work  full-time  might  be  interested  in  working  part-time.   Full-time 
employees  who  desire  a  part-time  schedule  are  primarily  women  in  grades  GS-7  and  below. 

Employees  who  would  like  to  work  part-time,  but  cannot,  most  often  cite  not  being  able 
to  afford  it  as  the  reason.   The  most  common  reason  full-time  workers  interested  in  part- 
time  do  not  switch  is  that  they  cannot  afford  it  (64  percent).   The  next  most  common  reason 
is  that  their  jobs  require  full-time  coverage  (55  percent).    One-quarter  also  state  that  their 
workload  demands  that  they  remain  in  a  full-time  status.    See  Chart  10,  on  the  next  page,  for 
a  complete  list  of  the  reasons  cited  for  not  being  able  to  work  part-time. 

Many  supervisors  have  never  received  a  request  to  work  part-time.   Nearly  three-fourths 
of  responding  supervisors  (72  percent)  have  never  been  asked  by  an  employee  to  work  a 
part-time  schedule.    Of  those  who  have  received  such  requests,  40  percent  approved  most  of 
them,  while  43  percent  approved  or  denied  them  depending  on  the  situation.   Nearly  one- 
fifth  (17  percent)  denied  most  requests  to  work  part-time.   The  most  common  reason  for 
denying  a  part-time  schedule  was  that  the  job  required  full-time  coverage  (73  percent), 
followed  by  too  great  a  workload  (40  percent),  and  likely  disruption  to  the  work  unit  (40 
percent). 


Survey  of  Federal  Employees  19 


891 


Chart  10 

Barriers  to  Part-Time  Employment 
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Flexiplace 

Most  employees  have  not  worked  at  home  in  a  pay  status.    Asked  to  use  the  "past  year" 
as  a  reference,  9  out  of  10  employees  (91  percent)  had  not  worked  at  home  "on-the-clock." 
One  percent  had  done  so  at  least  once  and  6  percent  did  so  a  few  days  in  the  whole  year. 
Only  2  percent  worked  at  home  on-the-clock  from  1  to  a  few  days  a  week,  as  needed. 
Although  this  question  was  intended  to  identify  instances  of  informal  flexiplace,  some 
respondents  may  be  enrolled  in  OPM's  formal  flexiplace  pilot  project. 

The  most  common  reason  for  not  working  at  home  is  that  agencies  will  not  allow  it. 

Over  one-third  of  employees  (38  percent)  do  not  want  to  work  at  home.    For  those  who 
would  like  to  work  at  home  occasionally,  most  report  that  their  agency  or  organization  does 
not  permit  working  at  home  during  regular  business  hours  (58  percent)  or  that  their  work 
requires  that  they  be  in  the  office  or  at  their  work  station  (53  percent).    One-quarter  also 
indicate  that  they  did  not  have  the  proper  equipment  to  do  their  jobs  at  home.    See  Chart  1 1, 
on  the  next  page,  for  a  complete  list  of  reasons  cited  for  not  being  able  to  work  at  home. 

A  great  majority  of  supervisors  have  never  received  a  request  to  work  at  home.    Eight 

out  of  10  supervisors  (82  percent)  have  never  had  an  employee  ask  them  to  work  at  home 
during  regular  business  hours.    Of  those  asked,  20  percent  approved  most  requests,  while  the 
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Chart  11 
Barriers  to  Flexiplace 
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rest  either  denied  most  requests  (42  percent),  or  approved  or  denied  depending  on  the 
situation  (38  percent). 

Many  employees  have  not  heard  of  OPM's  formal  flexiplace  pilot  project.   Only  four 
percent  of  SOFE  respondents  were  participants  in  OPM's  formal  pilot  project.    Among  non- 
participants,  68  percent  had  never  heard  of  the  pilot.   Other  reasons  for  not  participating 
were  that  respondents  were  required  to  be  in  the  office  or  at  their  work  station  (37  percent) 
and  that  their  agency  does  not  permit  flexiplace  (24  percent). 
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Leave  BeneHts 


This  section  examines  employees'  satisfaction  with  leave  benefits,  how  they  use  their 
leave,  and  their  desire  for  changes  to  the  system.       


Generally,  employees  are  very  pleased  with  the  Federal  leave  system.    Nearly  8  out  of  10 
employees  (79  percent)  are  satisfied  to  a  great  extent  with  their  annual  leave.    Nearly  7  out 
of  10  employees  (67  percent)  are  satisfied  to  a  great  extent  with  their  sick  leave. 

Most  annual  leave  was  used  for  vacation  purposes.   When  asked  about  annual  leave  use  in 
the  past  year,  nearly  9  out  of  10  employees  (87  percent)  estimate  using  at  least  some  of  their 
annual  leave  for  vacation.   Eighty  percent  also  took  at  least  some  for  "other  personal 
business."    About  half  (51  percent)  used  annual  leave  to  tend  to  family  members'  illnesses  or 
medical  care.    Relatively  few  used  at  least  some  annual  leave  for  other,  specific  purposes: 
school  or  community  activities  (25  percent),  child  care  (15  percent),  and  maternity/paternity 
or  adoption  leave  (5  percent). 

Some  employees  would  take  sick  leave  for  family  illnesses.   Employees  were  asked  what 
they  would  do  if  they  had  to  care  for  a  sick  family  member  and  had  no  annual  leave 
available.   The  most  popular  option  is  to  use  sick  leave,  chosen  by  40  percent.    Over  one- 
fourth  (26  percent)  would  use  leave  without  pay,  and  another  20  percent  select  advanced 
leave. 

Employees  show  little  interest  in  trading  leave  for  child/adult  dependent  care  benefits. 

When  asked  if  they  would  like  to  trade  some  leave  benefits  for  more  of  other  leave  or 
child/adult  dependent  care  benefits,  relatively  few  ensployees  indicate  interest.    Only  3 
percent  are  interested  to  a  great  extent  in  giving  up  some  annual  leave  to  get  more  sick  leave; 
81  percent  are  not  at  all  interested.   Similarly,  only  4  percent  show  great  interest  in  giving 
up  leave  (in  general)  to  help  pay  for  child  care  (83  percent  have  no  interest  at  all),  and  only 
3  percent  would  do  the  same  to  help  pay  for  adult  dependent  care  (76  percent  have  no 
interest  at  all).   However,  nearly  one-quarter  (24  percent)  would  be  interested  to  a  great 
extent  in  giving  up  some  sick  leave  to  get  more  annual  leave  (47  percent  still  have  no  interest 
at  all). 
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Dependent  Care 


The  Federal  Government  is  interested  in  knowing  bow  many  of  its  employees  have 
dependent  care  responsibilities  and  needs.   This  section  focuses  on  child  care  and 
adult  dependent  care  issues.' 


Dependent  Care  Issues 

Chart  12  identifies  the  dependent  care  groups.  Those  with  dependent  care  needs  are  defined 
as  belonging  to  two  general  groups: 

1.)  parents  with  pressing  child  care  needs;  and 

2.)  those  caring  for  elderly  or  handicapped  adult  individuals. 


Chart  12 

Employees  With  Dependent  Care 

Responsibilities 
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The  percentages  reported  in  this  section  may  vary  by  as  much  as  +/-  3  percent.  See  Appendix  A,  page  28 
for  further  explanation. 
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Thirty-five  percent  of  Federal  employees  are  included  in  these  two  groups.^    Information 
about  parents  refers  only  to  dual-income  and  single  parents  with  children  under  13  years  old, 
because  they  are  expected  to  have  the  most  pressing  need  for  child  care.    Parents  with  a 
spouse  at  home  (5  percent  of  all  employees)  are  identified  in  Chart  12,  but  not  addressed  in 
the  discussion.    Also,  another  60  percent  of  the  workforce,  namely  those  without  adult 
dependents  or  children  under  13,  have  been  excluded  from  this  discussion. 

Most  Federal  employees  with  dependent  care  needs  are  satisfied  with  their  current 
balance  between  work  and  family  responsibilities.    Sixty-nine  percent  of  employees  with 
some  type  of  dependent  care  responsibility  report  that  they  are  satisfied  with  their  balance  of 
work  and  family  duties,  as  compared  to  74  percent  of  employees  without  dependent  care 
responsibilities  (and  72  percent  of  all  employees). 

About  half  of  Federal  employees  with  dependent  care  responsibilities  believe  their 
organizations'  policies  and  practices  support  their  family  responsibilities.    Fifty-three 
percent  of  respondents  with  dependent  care  responsibilities  agree  that  their  organizations 
understand  and  support  employees'  family  responsibilities.    In  comparison,  an  even  greater 
majority  (83  percent)  believe  that  their  supervisors  support  and  understand  family 
responsibilities. 

Child  Care 

Single  parents  and  dual-income  parents  make  up  about  one-quarter  of  the  Federal 
workforce.   The  single  parent  and  dual-income  parent  groups  represent  those  parents 
assumed  to  have  the  most  pressing  child  care  needs.    Dual-income  parents  account  for  20 
percent  of  the  Federal  workforce,  while  single  parents  represent  5  percent.    As  a  group,  47 
percent  of  these  parents  (or  12  percent  of  the  Federal  workforce)  have  children  under  6  years 
old,  and  71  percent  (or  17  percent  of  the  Federal  workforce)  have  children  6  to  12  years  old. 
It  should  be  noted  that  18  percent  of  these  parents  have  children  in  both  age  categories. 
Another  group,  representing  5  percent  of  employees,  consists  of  two  parent,  single-income 
families;  that  is,  one  spouse  remains  at  home  with  the  children.   The  remainder  have  no 
children  under  13.    Chart  13,  on  the  next  page,  presents  a  graphic  display  of  these  groups. 


'  Information  on  dependent  care  re.sponsihilities  is  also  available  in  OPM's  recent  report  to  Congress,  "A  Study 
of  the  Work  and  Family  Needs  of  the  Federal  Workforce"  (OPM,  1992).   The  information  in  that  report  is  more 
deUiled  than  that  provided  here;  for  example,  findings  are  reported  by  children's  age  and  marital  sUtus  ol  the 
parents.    In  this  SOFE  report,  only  Governmentwide  information  is  pre-sented. 
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Chart  13 

Employees  With  Children 
(Under  13  Only) 
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Parents  most  frequently  cite  their  school  systems  as  a  main  source  of  child  care.   More 
than  one-third  of  parents  rely  upon  schools  and  just  over  one-quarter  (26  percent)  depend  on 
their  spouses  to  help  supervise  their  children.    Approximately  one  in  five  parents  depends  on 
a  family  home  provider,  some  other  adult  relative,  or  a  child  care  center  (not  sponsored  by 
the  Government)  to  care  for  his  or  her  children.    Chart  14,  on  the  next  page,  displays  a 
complete  listing  of  the  types  of  childcare  providers  relied  upon  by  Federal  employees. 

Federal  employees  with  child  care  needs  express  the  greatest  interest  in  on-site  sick  care, 
summer  care,  child  care  centers,  and  before-  and/or  after-school  care.   When  asked  to 
identify  what  kinds  of  child  care  services  they  would  be  most  interested  in  using,  employees 
with  child  care  needs  most  commonly  showed  an  interest  in  on-site  sick  care  (36  percent), 
on-site  summer  care  (35  percent),  on-site  child  care  (34  percent),  and  before-  and/or  after- 
school  care  (33  percent).   See  Chart  15,  on  the  following  page,  for  a  complete  listing  of 
employee  interests  in  child  care  services. 
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Chart  14 

Child  Care  Providers 
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A  relatively  small  percentage  of  employees  report  that  their  agencies  offer  child  care  or 
related  services.  The  most  commonly  reported  service  offered  by  agencies  is  an  on-site 
child  care  center,  cited  by  21  percent  of  employees  with  children.  Other  less  commonly 
offered  services  are  a  resource  and  referral  service  (7  percent),  on-site  before-  and  after- 
school  care  (7  percent),  on-site  summer  care  (5  percent),  a  resource  library  (5  percent), 
educational  workshops  or  seminars  (4  percent),  dependent  care  counselors  (4  percent),  a 
support  group  (4  percent),  and  on-site  sick  care  (2  percent). 

It  appears  that  the  cost  of  on-site  child  care  may  prevent  parents  from  using  it.   When 
respondents  reporting  availability  of  an  on-site  or  nearby  child  care  center  are  asked  to 
indicate  why  they  do  not  use  the  center,  62  percent  report  that  they  have  arranged  for  "other 
care."   The  second  most  common  reason  for  not  using  the  center  is  that  it  is  "too  expensive" 
(20  percent). 

Adult  Dependent  Care 

One-quarter  of  all  employees  either  have  or  anticipate  having  a  signiflcant  adult 
dependent  care  responsibility.   Approximately  12  percent  of  Federal  employees  have 
significant  adult  dependent  care  responsibilities;  an  additional  13  percent  anticipate  having 
such  responsibilities  within  the  next  5  years.    See  Chart  16,  on  the  next  page,  for  a 
breakdown  of  the  adult  dependent  care  group.   The  greatest  proportion  (9  percent  of  all 
employees)  care  for  an  elderly  parent,  while  2  percent  care  for  another  elderly  relative  and  3 
percent  care  for  an  adult  with  a  physical  or  mental  disability. 

Many  employees  with  current  adult  dependent  care  responsibilities  spend  significant 
time  providing  care.   Almost  half  (49  percent)  of  the  employees  with  current  adult 
dependent  care  responsibilities  spend  4  or  more  hours  per  week  providing  care.   Roughly  24 
percent  spend  1  to  3  hours  per  week  caring  for  an  adult  dependent,  while  9  percent  report 
spending  no  time  on  a  weekly  basis. 

Approximately  half  of  Federal  employees  with  current  adult  dependent  care 
responsibilities  are  interested  in  obtaining  some  type  of  agency-sponsored  service. 

Nearly  one-third  (31  percent)  are  interested  in  a  resource  and  referral  service,  one-quarter 
are  interested  in  assistance  from  a  dependent  care  counselor,  and  another  quarter  of 
employees  with  adult  dependents  are  interested  in  attending  educational  workshops  and 
seminars.    Twenty-three  percent  are  interested  in  an  on-site  adult  day  care  center,  21  percent 
in  a  resource  library,  and  24  percent  in  support  groups. 
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Chart  16 

Current  and  Anticipated  Adult  Care 

Responsibility 


Have  Currently 
12% 


No  Adult  Dependents 
38* 


Anticipated  raapontlblMtl**  war* 
eatlmatad  for  th*  next  flv« 
y»r>.    (Se02) 


Survey  responses  indicate  that  while  some  agencies  have  developed  adult  dependent  care 
services  for  their  employees,  most  agencies  either  do  not  currently  offer  such  services  or 
employees  are  not  aware  of  them.   Nearly  3  percent  of  employees  with  adult  dependents 
report  that  a  resource  and  referral  service  is  available,  2  percent  indicate  that  educational 
workshops  are  offered,  and  2  percent  report  that  support  groups  are  offered  by  the  agency. 
Another  2  percent  report  the  availability  of  resource  libraries,  and  roughly  2  percent  indicate 
the  availability  of  dependent  care  counselors  through  their  agencies. 
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Conclusion 


Data  from  the  Survey  of  Federal  Employees  will  continue  to  be  analyzed  for  evaluating  and 
developing  Federal  personnel  policies.   SOFE  data  are  integral  to  an  0PM  report  on  Federal 
employee  work  and  family  needs  provided  to  the  Congress  in  April  1992.   These  data  are 
also  integral  to  another  significant  report  on  Federal  productivity  and  quality  due  to  the 
Congress  in  November  1992.   SOFE  data  will  also  be  found  in  upcoming  reports 
documenting  the  effects  of  the  Federal  Employees  Pay  Comparability  Act  (FEPCA). 
Additionally,  separate  analyses  are  underway  for  each  of  the  22  major  Federal  departments 
and  agencies  sampled  in  the  survey. 

The  Office  of  Systems  Innovation  and  Simplification  in  the  Personnel  Systems  and  Oversight 
Group  maintains  overall  responsibility  for  SOFE,  wiui  each  program  office  in  OPM 
exercising  control  over  its  area.    Questions  about  SOFE  should  be  sent  to: 

SOFE 

Office  of  Systems  Innovation  and  Simplification 
U.S.  Office  of  Personnel  Management 
1900  E  St.,  NW.,  Room  7433 
Washington,  DC  20415-0001. 
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Appendix  A 
SOFE  Methodology 
Oevelopment 

Created  by  program  office  subject  matter  experts.   Subject  matter  experts  from  0PM' s 
program  offices  woiked  together  to  create  an  instrument  that  would  provide  information 
useful  to  policy-making.   About  half  of  the  questions  were  selected  from  existing^  previously 
administered  public  and  private  sector  surveys,  thus  permitting  potential  comparisons  with 
other  data  sources.   The  remaining  questions  were  developed  especially  for  SOFE,  because 
no  previous  survey  had  ever  asked  for  such  information. 

Pre-tested  with  Federal  employees.   SOFE  was  carefully  pretested  with  10  groups  of 
employees,  including  professionals,  clerical  employees,  managers,  personnel  specialists, 
prevailing  rate  (wage)  employees,  and  physicians  and  nurses  (total  =  86  employees),  in  at 
least  7  agencies  (including  one  regional  location).   Their  suggestions  and  comments  for 
revising  questions  were  incorporated.   The  major,  national  employee  organizations  and 
management  associations  also  were  provided  an  opportunity  to  review  the  instrument. 

Final  product.   After  all  revisions,  the  final  product  was  a  184-item  survey  categorized  into 
eight  sections:    (1)  employee  characteristics,  (2)  work  experiences  in  the  Federal 
Government,  (3)  work  schedules  and  arrangements,  (4)  child  care,  (5)  adult  dependent  care, 
(6)  leave,  (7)  pay,  and  (8)  supervisory  £uid  personnel  specialist  issues. 

Sampling  Methodology  and  Weighting 

Sampling  plan.  The  sampling  plan  for  SOFE  included  four  samples  --  a  primary  sample  and 
three  specialized  sub-samples  (one  for  assessing  employee  values  and  two  for  evaluating  pay 
reform).   Results  for  the  primary  sample,  consisting  of  Federal  white-collar  employees,  are 
presented  in  this  report.   This  sample  was  stratified  by  department  (the  22  largest  executive 
branch  departments  and  a  23rd  group  of  all  other  agencies)  and  by  pay  category  (GS-I-6, 
GS-7-15,  GS-1-15  supervisors,  GM-13-15,  and  Senior  Executive  Service).     The  total 
number  of  employees  included  in  the  primary  sample  was  56,767.   See  Table  1,  on  the  next 
page,  for  the  number  of  surveys  sent  to  each  department/pay  category  cell. 

Weighting.  Samples  were  not  proportional  to  department  nor  to  pay  category  population 
size;  therefore,  survey  responses  were  weighted  to  represent  accurate  group  proportions 
within  the  overall  Federal  white-collar  population. 
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TABLE  1 

PRIMARY  SAMIT,E  RESPONSE  RATES 

1 

Grade  Level 

GSl-6 

OS  7-lS 

OS  1-15  Sup 

GM  13-15 

SES               1 

Sent/Replied 

Sent 

Reply 

Sent 

Reply 

Sent 

Reply 

Sent 

Reply 

Sent 

Beplyl 

Department                                                                                            H 

Air  Force 

635 

283 

637 

396 

621 

395 

616 

394 

187 

95 

Agriculture 

636 

245 

636 

337 

609 

576 

618 

389 

305 

127 

Army 

638 

287 

638 

424 

628 

406 

627 

395 

304 

156 

Commerce 

621 

237 

625 

362 

503 

295 

591 

351 

339 

162 

DOD 

630 

285 

635 

500 

592 

3% 

614 

435 

369 

175 

Justice 

621 

205 

634 

355 

584 

357 

600 

382 

276 

92 

Labor 

580 

201 

618 

333 

272 

114 

562 

282 

169 

63 

Energy 

570 

251 

616 

425 

221 

131 

582 

396 

366 

180 

Education 

445 

152 

564 

322 

42 

39 

469 

264 

87 

30 

EPA 

571 

151 

620 

327 

59 

28 

567 

288 

267 

68         1 

GSA 

591 

245 

610 

315 

466 

287 

541 

336 

116 

42 

HHS 

633 

245 

637 

406 

605 

357 

616 

348 

401 

166 

HUD 

581 

253 

612 

349 

300 

161 

527 

279 

118 

48 

Interior 

631 

277 

633 

402 

590 

493 

597 

423 

267 

112 

NASA 

580 

203 

626 

381 

218 

100 

580 

346 

381 

191 

Navy 

636 

258 

638 

438 

623 

354 

631 

398 

342 

171 

OPM 

564 

296 

566 

400 

249 

126 

383 

257 

62 

26 

Small  Business 

488 

220 

562 

328 

110 

100 

433 

245 

51 

23 

State 

496 

101 

578 

263 

241 

108 

480 

245 

133 

49 

Transportation 

609 

216   ■ 

635 

342 

501 

264 

619 

348 

327 

141 

Treasury 

637 

289 

637 

440 

607 

361 

621 

412 

376 

101 

VA 

637 

236 

635 

364 

619 

447 

5% 

372 

294 

196 



Other 

625 

358 

634 

404 

586 

343 

601 

337 

468 

160 

Totals 

13,655 

5,494 

1    14,226 

8,613 

9,846 

6,238 

13,071 

7,922 

6,005 

2,574 

34 
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Generalizing  to  the  Federal  white-collar  workforce  from  the  survey  statistics.   The 

sampling  plan  and  weighting  scheme  permit  us  to  generalize  from  the  survey  data  to  the 
Federal  white-collar  workforce  with  extremely  high  confidence  and  little  margin  of  error. 
This  is  true  whether  one  generalizes  to  the  overall  group  of  Federal  employees  or  to  specific 
sub-groups  (e.g.,  employees  at  a  department  or  employees  within  a  pay  category).   When  the 
entire  set  of  Govemmentwide  responses  is  used,  the  margin  of  error  is  approximately  -t-/- 
1.1  percent,  at  the  95  percent  confidence  level.   In  cases  where  questions  pertain  to  a  subset 
of  the  workforce,  such  as  employees  with  child  care  needs,  the  margin  of  error  may  be 
somewhat  greater.    All  results  reported  in  this  summary  do  not  vary  more  than  ■\-l-  3  percent 
at  the  95  percent  confidence  level. 

Administration  and  Response  Rate 

SOFE  distribution.  Employees  were  randomly  selected  from  OPM's  Central  Personnel 
Data  File  (CPDF)  based  on  the  described  sampling  plan.   The  CPDF  is  a  database  that 
includes  demographic  data  on  most  Federal  civilian  employees.   The  following  agencies, 
however,  are  excluded  from  the  File:   U.S.  Postal  Service,  FBI,  CIA,  DIA,  TVA,  Federal 
Reserve  Board,  the  White  House,  and  the  Judicial  Branch.    The  file  includes  GAO  and  GPO 
in  the  Legislative  Branch,  however,  these  agencies  were  excluded  from  the  SOFE  sample. 
Surveys  and  the  sampling  lists  of  selected  employees  were  distributed  to  personnel  offices  by 
a  contractor.    In  turn,  personnel  offices  were  requested  to  deliver  the  surveys  to  the  assigned 
employees.    Each  survey  package  contained  a  questionnaire  and  a  pre-addressed  return 
envelope.    Employees  returned  the  surveys  to  a  contractor  for  scanning  onto  magnetic  tape. 
Aggregated  responses  were  then  provided  to  OPM  on  this  tape  medium. 

The  total  number  of  sampled  employees  in  this  plan  was  56,767.   The  first  surveys  were 
mailed  in  mid-November  1991  and  the  last  were  received  in  early  February  1992.   The 
response  rate  for  the  white-collar  sample  was  31,645,  or  56  percent.   The  number  of  usable 
responses  was  30,854,  or  54  percent.    See  Table  1  again  for  the  number  of  surveys  received 
for  each  department/pay  category  cell. 

Comparison  to  CPDF.   Where  possible,  weighted  percentages  for  each  response  choice  to 
questions  in  the  employee  characteristics  (demographic)  section  of  SOFE  were  compared  to 
the  corresponding  population  percentages  determined  from  OPM's  CPDF.    Based  on 
examination  of  these  items,  comparisons  indicated  that  the  weighted  sample  is  representative 
of  Federal  white-collar  employees. 
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Appendix  B 
SOFE  Results 

As  you  review  the  data,  keep  the  following  points  in  mind: 

1.  Many  items  on  this  questionnaire  offered  employees  up  to  five  response  choices.   In 
this  appendix,  the  percentages  for  these  items  are  consolidated.   For  example,  the 
percentage  under  "agree"  combines  the  number  of  employees  who  marked  "strongly 
agree"  and  "agree."   Likewise,  the  percentage  under  "great  extent"  combines  "great 
extent"  and  a  "very  great  extent. "  ^ 

2.  Percentages  have  been  rounded  according  to  accepted  rules  of  practice.   Therefore,  on 
a  few  occasions,  rounding  error  will  result  in  a  total  of  99  or  101  percent.    On 
multiple  response  items,  those  that  asked  respondents  to  choose  as  many  options  as 
applied,  the  total  percentages  will  not  equal  100  percent. 

3.  The  percentages  provided  for  each  item  are  based  only  on  those  who  responded  to  the 
item.    "Missing  cases"  are  excluded  from  analysis. 

4.  Due  to  space  limitations,  abbreviations  are  used  in  the  appendix  when  indicating  the 
type  of  scale  or  categories  used  for  each  item.   Refer  to  the  list  below  for  the 
abbreviations  and  their  meanings. 

M= Married,  S= Single 

NS=Not  Sure,  N=Neither,  DK=Don't  Know 

D= Disagree,  U= Undecided,  A = Agree 

NE=No  Extent,  SE=Some  Extent,  GE=Great  Extent 

NA=Not  Applicable 

NI=Not  Important,  SI = Somewhat  Important,  VI = Very  Important 

NL=Not  Likely,  SL=Somewhat  Likely,  VL=Very  Likely 

Dis=Dissatisfied,  U=Undecided,  Sat=Satisfied 

IU=Interested  in  Using,  CO=Currently  Offered,  CU=Currently  Using 

*=percentage  computed  independently  of  other  responses 
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1                                                                                                     SOFE 

II 
CaUgocy/Iteau                                                    || 

Perccnlogca                                      I 

SectioB  1  -  Eaplaycc  Cfaanctintia                                                                                   | 

1.  Are  yn: 

Female 

52 

Male 

48 

2.  Are  you: 

,v:SSm;<;:«:4Sa-:. 

BUck,  not  of  Hiq>uiic  Origin 

13 

1 

American  Indian 

1 

Aiian  or  Paci6c  blander 

3 

Hiapanic 

4 

White,  not  of  Hiipanic  Origin 

78 

Other 

1 

3.  How  old  are  you? 

■I 

i 

'■i 

1 

Under  20 

<l 

3 

25  thru  29 

8 

30  ihni  34 

12 

35  thru  39 

15 

40  thru  44 

19 

45  thru  49 

16 

50duu54 

12 

55  thru  59 

9 

60thni64 

4 

65  thru  69 

1 

70  and  over 

<1 

4.  What  is  your  marital  status? 

M 

68 

s 

32 

■■1 
4 

5.  If  you  are  marrieil,  is  your  spou^: 

Yes 

No 

Employed? 

77 

23 

A  Federal  employee? 

29 

71 

A  retired  Federal  employee? 

5 

95 

6.  What  is  your  household's  approximate  pre-tax  combined 
iiKome? 

1 

Leu  than  SIO.OOO  per  year 

1                                                              1 

38 
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1                                                                                                    SOf^                                                                                                    1 

Calegory/lteois                                                        { 

Percentaga                                      | 

$10,000-25 ,999  per  year 

18 

$26,000-50,999  per  ywr 

41 

$5 1,000-75 ,999  pet  ycr 

26 

$76,000- 100,000 per  ye«t 

10 

More  llun  $100,000  per  year 

4 

7.  What  is  your  current  work  schedule  and  appointment? 

1 

FuU-ume  work  schedule,  permanent  appoinuneol 

92 

Part-Ume  work  schedule,  permanent  appoinunent 

3 

Full-time  work  schedule,  temporary  appointment 

3 

Part-time  work  schedule,  temporary  appointment 

1 

1 

Other 

1 

1 

._ _ _ 1 

7a.  Do  you  have  a  work  shift  schedule? 

No 
75 

NS 
3 

- 

8 

How  many  total  years  have  you  been  a  Federal  Government 
employee? 

1 

Less  than  one  year 

2 

1 

1  thru  3  years 

14 

4  thru  5  years 

10 

6  thru  10  years 

20 

11  thru  15  years 

17 

16  thru  20  years 

15 

21  thru  25  years 

12 

26  thru  30  years 

6 

More  than  30  years 

4 

9.  What  is  your  educational  level? 

1 

Elementary  school  (grades  1-8) 

<1 

Some  high  school  or  some  technical  training 

1 

Graduated  from  high  school  or  GED 

15 

Technical  training  or  apprenticeship  after  high  school 

5 

Some  college 

26 

2-year  associate  degree 

10 

1                                                       Graduated  from  college 

22 

1 
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son:                                                                       { 

Category/Items                                                    || 

Percolages 

Some  graduate  school 

8 

Master's  degree 

10 

Law  degree 

1 

Doctorate  degree 

2 

10. 

Where  did  you  come  from  when  you  1^  entered  the  Federal 
service?  (mark  the  one  you  most  identified  with) 

Private  Kctor 

43 

Local/Stau  GovemineU 

High  school 

Technical/computer  school 

CoUege/univenily  (as  a  student) 

MUilaiy 

Public  service  (e.g.,  school,  hospital) 

Self-employed 

Homemaker 

Retiieoieiit 

II                                                          Not  employed 

11                                                                 Other 

U.  Which  c«tirem«ol  system  are  yon  under? 

CSRS 

FERS 

39 

N/DK 
6 

12 

Are  you  covered  by  the  special  retiremeni  provisiaas  for  law  enrorcemenl 
ofncen? 

DK 

7 

Yes 

3 

13.  When  will  you  be  eligible  to  retire  voluntarily? 

1  am  eligible  now 

1  thru  2  yean 

3  thru  S  years 

6  thru  10  years 

More  than  10  years 

Unsure 

6 

14.  Where  do  you  work? 

Air  Force  Military  Airlift  Command 

1 

1                                        Air  Force  Strategic  Air  Command 

1 

40 
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SOFE 


Category/Items 


Air  Force  Systemi  Commuid 


Other  Air  Force 


Food  and  Diug  Admimstratioa 


Naliona]  InstituUi  of  Health 


Social  Security  AdminiBtration 


Other  Health  and  Human  Services 


Geological  Survey 


National  Park  Service 


Other  Interior 


Customs  Service 


Internal  Revenue  Service 


Other  Treasury 


Army 


Navy 


Other  Department  of  Defense 


Agriculture 


Commerce 


Energy 


Enviroiunental  Protection  Agency 


General  Services  Administration 


Housing  and  Urban  Development 


Justice 


Labor 


National  Aeronautics  and  Space  Administration 


Office  of  Personnel  Management 


Small  Business  Administration 


Transportation 


Veterans  Affairs 


Other  Agencies 


Percaitages 


16 


Survey  of  Federal  Employees 


41 


909 


sore                                                                       1 

Category/Items                                                    | 

Percentages                                      l| 

15. 

How  many  dilTercitt  Federal  agencies  have  you  worlied  for  io  the  last  10    1 
years?                                                        | 

1 

79 

2 
17 

: 

16.  What  is  your  pay  category? 

1 

General  Schedule  and  Similar  (CS-GG-OW-GN) 

90 

General  Schedule  and  Similar,  bul  covered  by  Merit  Pay  (GM-GH) 

9 

Senior  Executive  Service  (ES) 

1 

Wage  Grade  (WG) 

Wage  Grade  Leader  (WL) 

Wage  Grade  Supeiviaor  (WS) 

Senior  Level  (SL-ST) 

Administrative  Law  Judge 

TiUe  38  (VA,  Vetenina  Health  Administration) 

Other 

17.  What  is  your  grade  level?  (if  applicable) 

1 

1 

<1 

2 

<l 

3 

2 

4 

9 

5 

15 

6 

9 

7 

9 

8 

2 

9 

9 

10 

2 

11 

13 

12 

14 

13 

9 

14 

5 

IS 

3 

16 

17 

18 

1 

42 
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1                                                                      sore                                                            •           i 

Category /Iteou 

Percentages                                      || 

18.  What  is  your  supervisory  status? 

i 

Nonsupcrvisor 

86 

Fint'Uoe  wpcrviBor  (you  give  performuice  appraiuli) 

9 

6 

19.  How  long  has  it  been  since  you  last  received  a  written 
performance  appraisal? 

1 

Less  ttun  6  months 

65 

At  least  6  months  but  less  than  1  year 

M 

1  year  lo  less  than  2  yean 

5 

2  years  or  more 

1 

Never  received  ooe 

2 

20.  Which  of  foUowine  most  closelv  describes  the  Derformance 
rating  you  received  at  your  last  appraisal? 

1 

Outstanding 

33 

Exceeds  fully  successfiil 

41 

Fully  successful 

25 

Mioimally  successful 

<1 

Unacceptable 

<l 

Have  never  received  a  performance  rating 

2 

21.  Within  the  last  year,  has  there  beai  a  RIF  (reductioa  id  force,  when 
employees  are  laid  ofO  within  your  agency? 

No 

75 

NS 
8 

Yes 

17 

22.  Do  you  expect  a  RIF  within  your  agency  in  the  near  future? 

No 

57 

NS 
22 

Yc« 

21 

23.  Do  you  receive  a  special  salary  rate? 

No 
90 

NS 

9 

24.  Are  you  covered  by  the  overtinie  pay  rules  of  the  Fair  Labor  Standards 
Act(FLSA)? 

No 

25 

NS 
29 

Yes 

47 

25.  On  averaee.  how  much  overtime  do  vou  work? 

1 

I  rarely  work  overtime 

67 

1-5  hours/week 

22 

6-10  hours/week 

8 

More  than  10  hours/week 

4 

26.  When  you  work  overtime,  which  do  you  usually  receive? 
(mark  one) 

1 
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SOdE                                                                                              i 

Category /Items 

Percentages                                      || 

Doeso't  apply  -  I  dooH  wort  overtime 

22* 

1 

Oveitimepay 

49 

Compcosatofy  lime  off 

33 

No  pay  at  all 

18 

1 

Sectioa  2  -  Yoor  Work                                                                                              | 

1.  In  general,  I  am  satitfied  with  my  job 

D 

14 

U 

10 

A 
76 

2. 1  am  satisfied  with  the  balance  I  hare  achieTed  betweai  my  wort  and 
family  life 

D 

14 

V 

14 

A 

72 

3.  Generally,  I  don't  ha?e  enough  worli  to  do  to  keep  me  busy 

D 

85 

U 

7 

A 

8 

D 

19 

U 

16 

A 

65 

5.  My  present  job  makes  good  use  of  my  skilb  and  abililies 

D 

22 

U 
12 

A 

66 

6.  It's  hard  for  me  to  adapt  to  constant  change 

D 

76 

U 
14 

A 

10 

7.  I  can  expect  to  receive  a  pay  raise  or  cash  award  if  I  perform  exceptionally 
wen 

D 

35 

U 
17 

A 

48 

8. 1  have  a  clear  ondentanding  of  how  my  work  contributes  to  the  mission  of 
my  agency 

D 

5 

U 

8 

A 
87 

9.  My  performance  rating  is  a  fair  and  accurate  reflection  of  my 
performance 

D 

23 

V 
15 

A 

63 

10. 1  spend  too  much  time  doing  work  below  my  official  grade  level 

D 

55 

U 

24 

A 

21 

11.  My  performance  has  improved  as  a  result  of  training 

D 

22 

U 

27 

A 
51 

12.  When  I  don't  feel  wefl  in  the  morning,  I  still  try  to  come  to  work  because 
I  know  my  contribution  wiD  be  missed 

D 

9 

U 

18 

A 

73 

13.  If  it  were  possible,  I  would  like  to  be  given  pay  increases  based  on  the 
performance  rating  1  receive  from  my  supervisor 

D 

17 

V 
19 

A 

64 

D 

28 

V 
19 

A 
53 

15. 1  am  required  to  get  approval  for  decisions  that  1  can  make  myself 

D 

46 

U 

22 

A 

32 

16. 1  need  training  because  the  required  skiO  level  of  my  job  has  increased  in 
the  past  2  years 

D 

46 

U 

25 

A 

29 

17. 1  like  making  decisions  that  affect  other  people 

D 

9 

U 
35 

A 

56 

44 
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sore                                                                || 

Category/Itenu                                                    | 

Percentages 

18.  My  job  ■>  rhallwuiin 

D 

14 

U 
15 

A 

71 

19. 1  have  racaved  paid  lime  off  for  good  peffonnaace 

No 

NS 
2 

Yn 

2 

20.  When  I  do  my  work  over  or  modify  it,  it  is  because  of: 
(mark  as  many  as  apply) 

1 

A  change  in  procedures,  policies,  or  practices 

52 

Poor  quality  of  work  by  others 

21 

Deadlines  that  don't  permit  enough  time 

21 

Decisions  by  higher-ups 

47 

Incomplete  insmictions 

25 

Too  many  editors/levels  of  review 

24 

10 

Poor  planning  or  coordination  between  work  uniu 

22 

Insufficient  or  faulty  tools  and  materials 

8 

Suggestions  for  imptovemenl  by  my  supervisor  or  others 

35 

My  own  errors 

38 

Other  reasons 

15 

Don't  know 

1 

21.  How  often  do  others  require  you  to  re-do  or  modify  your 
work? 

1 

Never 

6 

Rarely 

54 

Sometimes 

33 

Often 

7 

Always 

1 

22.  To  what  ertait  have  personal  computers  changed  the  way  yon  do  your 
worli  in  the  past  2  yean? 

NE 
10 

SE 

27 

GE 

63 

23.  To  what  extent  do  each  of  the  foUowine  make  vour  job 
difTKult? 

NE 

SE 

GE 

22 

49 

29 

Lack  of  support  ftom  co-workers 

33 

54 

14 

Conflicting  work  assignments 

28 

53 

19 

Poor  plaiwing  of  management 

20 

51 

29 
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Categoiy/IUnu 

Percentages                                    || 

Exceuive  organiuUonal  Uyen 

26 

40 

26 

ContrtcUitg  and  procurement  nilet  and  reguUtioni 

37 

43 

20 

Penoimel  nilei  and  reguUtioiu 

37 

50 

13 

24.  If  I  am  dissatisned  with  my  Federal  career  prospects,  it  is 
because:  (mark  as  many  as  apply) 

1 

Doesn't  apply  - 1  am  latiified  with  my  career  ptoipecU 

34 

1 

I  am  at  (he  top  level  in  my  field 

18 

There  are  no  vacanciea  in  poiitioni  1  could  move  up  to 

53 

It  would  require  a  geographic  move 

25 

1 

I  have  to  become  a  nipervifor  to  get  promoted 

21 

I  have  no  training 

8 

1  believe  I  am  being  diacriminated  agaiiut 

15 

Othera  think  my  family  dutiei  are  a  problem 

2 

Other 

27 

25.  People  in  my  worb  unit  cooperate  to  get  the  work  done 

D 

11 

U 

A 
78 

D 

18 

U 

28 

A 
55 

27.  People  in  my  work  luiit  are  expected  to  work  hard 

D 

6 

U 
14 

A 

80 

D 

77 

U 
11 

A 

12 

29.  My  co-worken  have  the  necessary  ikiDi  and  abilities  to  perform  their 
jobs 

D 

13 

u 

15 

A 

72 

D 

20 

U 
35 

A 

46 

31.  In  my  work  imit,  you  know  what  is  etpected  of  yon 

D 

12 

U 

13 

A 

75 

32.  In  my  work  nnit,  quality  of  work  is  stressed  orer  qnaotity  of  work 

D 

19 

U 

26 

A 

56 

33.  Employees  in  my  work  nnit  are  encooraged  to  paiticipnte  in  decisions 
affecting  their  work 

D 

23 

U 
19 

A 
59 

D 

24 

U 

23 

A 

53 

35.  My  superrisor  has  good  technical  skills 

D 

13 

V 

15 

A 

72 

D 

20 

U 

18 

A 

63 

46 
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Catesoiy/IUnu                                                                                            Perecntagea                                      || 

37.  My  sopernsor  d«flls  efTectively  wilh  poor  perforaen 

D 

34 

U 
32 

A 

33 

D 

16 

U 

11 

A 

73 

39.  My  nperrisor  discusaca  with  me  the  specific  reasons  for  ny  pafonnaiice 
rating 

D 

17 

V 
18 

A 

65 

40.  My  soperrisor  eocoorages  me  to  help  in  dereiopiiig  work  methods  and 
job  procedures 

D 

20 

U 

20 

A 

59 

41.  When  I  hare  to  take  time  off  or  change  my  work  schedule  because  of 

D 

6 

U 

10 

A 
84 

42.  The  guidance  I  receive  from  my  superrisor  helps  me  do  a  better  job 

D 

21 

u 

25 

A 
55 

D 

19 

U 

20 

A 

60 

44.  My  sopernsor  and  I  agree  on  what  good  performance  on  my  job  means 

D 

14 

U 

21 

A 

65 

45. 1  have  coofideDce  and  trust  in  my  secoad-tevd  supervisor  (my 
supervisor's  supervisor) 

D 

26 

U 
23 

A 

49 

46.  High  performers  tend  to  stay  with  this  organixation 

D 

30 

U 

30 

A 
40 

47,  I  have  confidence  and  trust  in  my  organization 

D 

26 

U 
29 

A 

44 

employees 

D 

15 

U 

20 

A 

66 

49.  Pay  raises  and  cash  rewards  around  here  depend  on  how  weO  yoa 
perform 

D 

39 

U 

23 

A 

38 

50.  In  my  organization,  management  gives  everyone  the  same  performance 
rating 

D 

65 

U 

26 

A 

9 

51. 1  am  satisfied  with  the  chances  1  have  to  accomplish  something 
worthwhile 

D 

26 

U 

23 

A 

51 

52. 1  doo*t  care  what  happens  to  this  organization  as  long  as  1  get  my 
paycheck 

D 

87 

U 

9 

A 
4 

53.  My  organization  provides  a  good  physical  work  environmcat 

D 

27 

U 

22 

A 

52 

D 

47 

U 

23 

A 
30 

55.  My  organization  understands  and  supports  employees'  family 
responsibilities 

D 

15 

U 

31 

A 

54 

56.  Low  performers  tend  to  leave  this  organizatioa 

D 

46 

U 

39 

A 

16 
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Category/!  tenu 

Percentages                                    || 

D 

19 

U 

25 

A 

57 

58.  Customer  service  is  a  priori^  in  my  oipuiizatioa 

D 

11 

V 

22 

A 

68 

D 

24 

U 
29 

A 

48 

worii 

D 

27 

V 
36 

A 

37 

61.  Regardless  of  poatioo  or  rank,  all  emfilayeea  shoold  be  treated  eqaaOy 

D 
5 

U 

7 

A 

88 

61.  Grade  lerd  difTeccoces  in  my  organiiation  represent  real  differences  in 

34 

U 

21 

A 

46 

O.  In  my  organization,  some  people  receive  a  higlier  perfonnance  rating 
than  they  deserre 

D 

10 

U 

29 

A 
61 

64.  To  what  extent  do  you  think  your  organizatioa  is  effective 
in: 

NE 

SE 

GE 

I.  Reipooding  to  peak  denunds  and  emeigencies? 

1 

34 

64 

b.  Meoiifying  iu  cuatomera  (thoie  who  lue  iu  producu  or  services)? 

2 

32 

66 

c.  Meeting  the  needs  of  Ihe  customers? 

2 

36 

63 

d.  Avoiding  costly  mistakes? 

6 

53 

41 

e.  Assigning  Ihe  right  people  to  die  job? 

6 

61 

33 

f.  Meeting  Uie  personal  oeeds  of  employees? 

7 

63 

31 

g.  Providing  supplies,  equipment,  Iraining,  and  odier  resources  lo  get  Ihe  job 
done? 

5 

55 

40 

h.  Providing  systems  or  support  Ihat  make  it  easier  to  gel  Ihe  job  done? 

5 

62 

33 

i.  Fully  using  employees*  skills  and  abilities? 

7 

63 

31 

D 

22 

V 

32 

A 

46 

66.  TIk  Federal  Govenimeat  is  a  great  place  to  woik 

D 

15 

U 

31 

A 

54 

67.  It  does  not  make  mnch  difference  svhat  agency  I  work  for  as  long  as  I  can 

D 

31 

U 

26 

A 

43 

68. 1  guderstand  Ihe  petfonuaoce  appraisal  system  being  ued  in  this  agency 

D 

14 

V 
15 

A 

71 

69.  My  agency  is  able  lo  attract  high  qualHy  senior  executives 

D 

30 

I 

A 

24 

70.  Hie  perfonnaoce  appraisal  system  in  this  agency  motivates  employees  to 
petform  weB 

D 

48 

V 
33 

A 

19 

48 


Ftersonnel  Research  Highlights 


916 


sore                                                                      1 

Category/Itans 

Percentages                                      || 

71.  This  agency  efTectiTely  manages  its  human  resources 

D 

37 

U 
38 

A 

25 

NA 
39* 

D 

26 

U 
39 

A 

35 

73.  Part-time  employees  are  as  committed  to  this  agency  as  fuQ-time 
anploy««s 

NA 
29* 

D 

21 

U 

33 

A 
46 

agency  provide  good  service  to  the  public 

NA 
17* 

D 

8 

V 
25 

A 

67 

75.  Mark  the  3  values  that  are  most  important  to  vou 

1 

Service  lo  others 

35 

Use  of  my  skills  and  abilities 

44 

Spending  time  with  family 

42 

Sense  of  accomplishment 

59 

Work  in  general 

6 

Personal  development 

16 

Freedom  to  do  things  my  way 

7 

Challenging  work 

39 

Participation  in  work  deciaioni 

19 

Advancement 

35 

76.  To  what  extent  do  each  of  the  Tollowing  interfere  with  your 
getting  the  training  you  need  to  do  your  job? 

NE 

SE 

GE 

Lack  of  funds 

19 

43 

38 

Lack  of  management  support 

30 

48 

22 

Too  busy  on  the  job 

20 

49 

32 

Priority  given  to  other  en^iloyees 

35 

44 

21 

Appropriate  training  is  not  available 

39 

45 

17 

77.  What  kinds  of  training  have  you  received  in  the  last  2  years? 
(mark  as  many  as  apply) 

1 

On-the-Job  Training  (OJT) 

59 

Skills  training  related  to  my  job 

48 

Technology  training  (e.g.,  use  of  personal  computers) 

49 

Basic  skills  training  in  areas  such  as  math  or  English 

5 

Professional  conferences  and  seminars 

37 

College  courses 

:^-:^^^:i>:v:;>^ry;^>^><^y-^fy--:::vi:::^>>:y-j^x ;■::: 
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Category /Items 

Percentages 

Developmental  assignment  or  deUil 

10 

1 

Apprenticeship 

1 

Mentoring  by  a  higher-level  manager  or  supervisor 

8 

Management  training 

14 

Employee  orientation 

14 

Other 

13 

None 

7 

78.  How  are  training  needs  for  employees  in  your  organization 
identified?  (mark  as  many  as  apply) 

Employee  requests  training  from  supervisor 

62 

1 

Supervisor  identifies  employee's  needs 

44 

Supervisor  and  employee  identify  needs  together 

44 

Personnel  office  identifies  training  opportunities 

32 

Training  needs  are  not  identified 

15 

1 

1 

79.  The  last  time  I  had  training,  I  had  difTiculty  applying  to  my 

job  the  skills  and  abilities  I  gained  because:  (mark  as  many  as 

apply) 

Doesn't  apply  -  I  have  been  able  to  use  them 

63* 

DoesnU  apply  -  I  haven't  had  any  training 

T 

1  was  not  given  an  opportunity  to  use  them 

27 

The  knowledge  and  skills  were  not  relevant  to  my  job 

27 

The  training  was  inadequate 

26 

My  supervisor  doesn't  encourage  me  to  use  them 

11 

Other 

24 

Don't  know 

10 

80.  To  what  extent  would  vou  like  to  receive  each  of  the 
following  as  a  reward  for  good  performance? 

NE 

SE 

GE 

Recognition  (e.g.,  verbal  praise,  certificate) 

3 

41 

56 

An  outstanding  performance  rating 

1 

19 

80 

An  increase  in  base  pay 

2 

16 

82 

A  cash  bonus 

2 

21 

77 

A  promotion 

4 

20 

77 

Paid  time  off 

20 

43 

37 

50 
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Category/Ileou 

Percentages                                         | 

A  training  (^portunity 

15 

47 

38 

A  specUl  auigonteiU  (e.g.,  increased  resfranaibtlity) 

13 

44 

44 

81.  How  important  do  vou  think  each  of  the  foUowinf;  should  be 
in  your  performance  rating? 

NI 

SI 

VI 

Quantity  of  work  produced 

5 

4i 

47 

Quality  of  wort  produced 

<I 

3 

97 

Timeliness  of  work  (ie.,  meeting  deadlines) 

1 

U 

82 

Teamwork 

2 

26 

72 

Customer  service 

3 

17 

80 

82.  To  what  extent  do  you  think  input  to  your  performance 
rating  should  come  from: 

NE 

SE 

CE 

Yourself? 

5 

47 

48 

Your  co-workers? 

25 

57 

18 

Your  first-level  supervisor? 

1 

10 

89 

Your  second-level  supervisor? 

11 

51 

38 

Your  intemfll  customers  (others  in  your  organization  and  agency)? 

24 

52 

24 

Your  external  customers  (people  ouUide  your  agency)? 

35 

44 

21 

83.  If  my  performance  rating  is  not  accurate,  it's  because: 
(mark  as  many  as  apply) 

1 

Docsn*(  apply  -  my  performaiKc  rating  is  accurate 

54* 

Doesn*t  apply  -  I  have  never  received  a  performance  rating  oo  this  job 

4  • 

The  number  of  high  ratings  (e.g.,  outstanding)  is  limited 

57 

Information  not  related  to  my  performance  is  considered 

25 

My  standards  are  not  related  to  the  work  1  do 

15 

The  quality  of  my  work  is  not  considered 

26 

It  does  not  take  into  account  the  performance  of  my  work  group  or  team 

14 

My  supervisor  has  not  directly  seen  my  performance 

21 

My  supervisor  lacks  the  technical  background  to  accurately  rate  my  performaiKe 

21 

My  supervisor  and  I  have  iiUeipersonal  differences 

17 

The  rating  was  changed  by  a  higher-level  supervisor 

1» 

Other 

22 

84.  How  many  rating  levels  would  you  prefer  in  your  agency's 
performance  appraisal?  (mark  one  only) 

1 

Survey  of  Federal  Employees 


51 


919 


sore                                                                       1 

Category/Itoiu                                                    || 

Percentages 



A  Slevel  rating  aytum  (e.g..  ouiaanding.  exceeds  fully  succeMfiil,  fully 
successful,  minimally  successfiil,  uiuccepuble) 

65 

i 

A  3-level  rating  system  (e.g.,  outstanding,  satisfactory,  unacceptable) 

25 

A  2-level  rating  system  (e.g.,  satisfactory/unsatisfactory) 

11 

85.  I  would  prefer  my  performance  rating  to  be  based  on:  (mark 
one  only) 

1 

My  .^dividual  performance 

69 

The  overall  performance  of  my  work  group  or  team 

1 

A  combination  of  both 

30 

86.  Are  you  planning  to  look  for  a  new  job  during  the  oat  year? 

No 

49 

NS 
19 

Yes 

33 

that  you  will  look: 

NL 

SL 

VL 

Inside  your  agency? 

19 

24 

57 

In  another  Federal  agetKy? 

16 

34 

"       1 

Outside  the  Federal  Government? 

45 

25 

» 

88.  Would  you  be  willing  to  move  to  another  geographic  location 
for:  (mark  as  many  as  apply) 

1 

A  promotion? 

52 

A  Ixansfer  of  your  organization  or  work  unit  to  another  location? 

27 

An  overseas  assigiunent? 

22 

A  job  change  at  the  same  grade? 

14 

Higher  pay  based  on  locality  (due  to  an  area's  cost  of  labor)? 

16 

A  relocation  allowance? 

14 

Personal  reasons? 

32 

Other? 

8 

I  would  not  be  willing  \o  move  for  any  reason 

32 

Section  3  -  Woili  Schedules  and  Arraogements                                                                            | 

1.  Which  work  schedule  arrangement  do  you  have?  (mark  one 

only) 

Fixed 

46 

Flexible 

39 

Compressed 

14 

Not  sure 

2 

52 
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Percentages                                      || 

2. 1  would  like  to  have  a  flexible  or  compressed  work  schedule, 
but  do  not  because:  (mark  as  many  as  apply) 

Doesn't  apply  -  1  do  not  want  to  work  a  flexible  or  compreued  schedule 

29  • 

1  am  afraid  to  ask 

3 

It  would  limit  my  career  advancement 

2 

My  supervisor  refused  my  request 

10 

I  am  not  eligible  to  participate  (e.g.,  too  high-level) 

6 

My  work  unit  or  organization  is  not  eligible  to  participate 

27 

This  agency  does  not  have  flexible  or  compressed  work  schedules  (e.g.,  policy 
decision) 

50 

Other 

19 

3.  I  would  like  to  work  a  part-time  schedule  (less  than  40  hours 
a  week),  but  cannot  because:  (mark  as  many  as  apply) 

Doesn't  apply  -  I  do  tkM  warn  to  work  part-time 

74* 

Doesn't  apply  - 1  already  work  part-time 

4« 

I  am  afraid  to  ask 

3 

1 

It  would  limit  my  career  advancement 

IS 

1  cannot  afford  it  financially 

64 

My  supervisor  refused  my  request 

2 

My  workload  is  too  great 

25 

My  position  requires  full-time  coverage 

55 

Other 

7 

1 

4.  Do  you  regularly  take  'leave  without  pay"  (LWOP)  in  order  to  work  a 

No 
99 

NS 
<1 

r 

5.  In  the  past  year,  how  often  have  you  worked  at  home  "on- 
the-clock"  instead  of  working  at  the  orTice? 

1  have  not  worked  at  home  *on-the-clock'  in  the  past  year 

91 

Only  once 

1 

A  few  days  in  the  whole  year 

6 

Often  -  at  least  1  day  a  week  as  needed 

, 

Very  often  -  at  least  a  few  days  a  week 

1 

6. 1  would  like  to  occasionally  work  at  home  "on-the-clock",  but 
I  can't  because:  (mark  as  many  as  apply) 

1 
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DoesnH  apply  -  I  don't  warn  to  work  at  home  'otHthe-clock' 

38  • 

1 

1  am  afraid  to  ask 

3 

It  would  limit  my  career  advancement 

2 

My  fupcrviaor  refUaed  my  requeit 

2 

My  organizatioo  or  agency  does  not  allow  working  at  home  during  regular 
business  hours 

58 

I  don't  have  the  proper  equipment  at  home  (e.g.,  word  processor,  telephone) 

25 

My  work  requires  that  1  be  in  the  ofGce/at  my  work  station 

53 

Other 

6 

7.  OPM  is  currently  testing  a  pilot  project  of  a  formal 

"flexiplace"  program  that  allows  employees  to  work  at  home  or 

in  a  satellite  office  "on-the-clock."  This  pilot  project  was  made 

available  to  all  Federal  employees.  If  you  are  not  participating  in 

the  flexiplace  pilot,  it  is  because:  (Mark  as  many  as  apply) 

Doesn*t  apply  -  1  am  participating  in  the  pilot  project 

4» 

1  did  not  know  about  the  pilot  project 

68* 

I  was  afnid  to  ask 

1 

It  would  limit  my  career  advaiKcment 

2 

My  supervisor  refined  my  request 

1 

My  ageiKy  does  not  allow  flexiplace  (policy  decision) 

36 

My  work  requirea  that  I  be  in  the  office/at  my  work  station 

56 

I  don't  have  a  work  area  at  home 

10 

1  already  informally  work  at  home  from  time  to  time 

7 

I'd  rather  work  at  the  office 

23 

Other 

7 

8.  How  imoortant  is  availability  of  the  foUowine  work 

arrangements  to  vour  decision  to  stay  with  your  organization  or 

agency? 

NI 

SI 

VI 

a.  Pait-time  work  schedule  Oess  than  40  hours  per  week) 

76 

15 

9 

b.  A  flexible  or  compressed  work  schedule 

30 

33 

37 

c.  Working  at  home  'on-the-clock' 

59 

28 

13 

54 
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Ca(e(oi>/I(ems 

Pesrenlagea 

Seoiam  4  -  Work  and  ChOdrai                                                                                        | 

1.  How  maiiT  children  under  the  aee  of  13  live  with  vou  at  least 
half  the  time? 

1 

None 

63 

1 

Birth  lo  5  ye*n 

1 

2 

4 

3 

6  to  12  yean 

1 

13 

1 
6 

3 

2 

2.  Who  provides  childcare  while  you  are  at  work?  (Mark  as  auoy 
as  apply) 

1 

Spouse/paitner 

37 

Other  adult  relative 

18 

Older  children 

10 

Friend 

5 

School 

32 

AgeiKy-spoiuorcd  childcare  center  at  or  near  my  workplace 

3 

Other  childcare  center 

17 

Babysitter  in  my  home 

5 

Babysitter  or  childcare  provider  in  their  home 

19 

My  child  or  children  are  responsible  for  themselves 

IS 

Other 

3 

3.  Overall,  how  satisfied  are  you  with  your  current  cluldcare  arrangemeiils? 

Dis 

11 

U 

13 

Sat 

76 

4.  What  is  the  total  amount  you  spend  on  childcare 
arraneements  tor  each  child  each  week? 

$0459 

$60.$1I9 

$120+ 

a.  Child  1  (Youngest) 

73 

23 

4 

b.  Child  2 

82 

15 

3 

c.  Child  3 

86 

„ 

3 

5.  The  following  are  chililcare  services  that  may  be  available  in 

some  Federal  agencies.  In  the  first  column,  mark  those  services 

which  you  would  be  interested  in  usine  if  vour  agency  offered 

them.  In  the  second  coliunn,  mark  those  services  which  your 

aeencv  currentiv  offers.  In  the  third  column,  mark  those 
services  which  vou  are  currentiv  usine  throueh  vour  aeencv. 

lU 

CO 

CU 

On-site  or  neaity  childcare  center 

33 

20 

3 
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On-site  or  nearby  before-  and/or  after-school  care 

31 

On-site  or  nearby  sick  care 

33 

On-site  or  nearby  summer  care 

32 

Resource  and  referral  service 

17 

Resource  library 

17 

Dependent  care  counselor  to  provide  referrals 

14 

<1 

Support  group 

13 

<1 

Educational  workshop  or  seminar 

20 

1 

None  of  the  above 

41 

39 

49 

6.  If  I  do  not  use  my  agency-sponsored  childcare  center,  it  is 
because:  (mark  as  many  as  apply) 

Doesn't  apply  -  1  do  not  use  my  agency-sponsored  center 

22* 

Doesn't  apply  -  my  agency  does  not  have  a  center 

53* 

1  have  other  childcare  arrangements 

60 

I  don't  know  if  we  have  a  center 

6 

1  prefer  that  my  child  is  cared  for  at  home 

23 

1  don't  want  to  mix  work  and  family  life 

My  child/children  are  too  old  for  childcare 

I  would  like  to  use  the  center,  but  there  is  a  waiting  list 

The  center  is  too  expensive 

The  center  is  too  far  from  home 

The  center  is  too  far  from  work 

The  center  provides  poor  quality  services 

The  center  cannot  accommodau  special  requirements  of  my  child/children 

The  center's  business  hours  are  not  flexible  enough  for  my  schedule 

Other 

10 

7.  Parents  frequently  atijust  their  work  schedules  to  meet  their 

childcare  needs.  Which  of  the  following  have  you  used  this  past 

year  to  meet  your  childcare  needs?  (Mark  as  many  as  apply) 

Flexible  or  compressed  work  schedule 

38 

Part-lime  work  schedule  fless  than  40  hours  per  week) 

5 

Work  different  shifts  O-e-.  you  care  for  children  while  spouse  works,  and  vice 
versa) 

12 

Armual  leave 

71 

56 
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Categoo'/Itaiu                                                                                            Percentages 

Sick  leave 

22 

Leave  without  pay 

7 

Work  at  home  "on-the-clock" 

2 

None  of  the  above 

17 

Sectioo  5  •  Work  and  Eldercare                                                                                       | 

I.  For  how  many  of  the  following  elderly  and  other  adult 

deoendents  are  vou  oresentlv  resDonsible?  (mark  as  many  as 

apply  and  indicate  how  many) 

1 

2 

Elderly  parents 

7 

2 

Other  elderiy  relative  or  individual 

2 

1 

Physically  and/or  mentally  disable  relative  or  individual 

3 

<1 

82 

1 

next  5  years? 

No 

50 

NS 
37 

Yes 

13 

3.  Approximately  how  many  hours  a  week  do  you  (not  your 

spouse/partner)  spend  providing  care  for  your  elderly  and/or 

other  adult  dependents? 

None 

9 

1-3  hourt 

24 

4-9houn 

22 

10-19  houn 

13 

20  hours  or  more 

14 

Occasional  (under  emergency  circumsUnces) 

18 

4.  The  following  are  elder  and  other  aduH  care  servku  that 

may  be  available  in  some  Federal  agencies.  In  the  first  column, 

mark  those  services  which  you  would  be  interested  in  usine  if 

your  agency  offered  them.  In  the  second  column,  mark  those 

servkes  which  your  aeencv  currently  offers.  In  the  third 

column,  mark  those  services  which  you  are  currently  usins 

through  your  agency. 

lU 

CO 

CU 

On-site  or  neaiby  day  care  center  during  wort  hours 

23 

2 

<1 

Dependent  care  counselor  to  provide  refeirmla 

25 

2 

1 

Resource  and  referral  service 

31 

3 

<1 

Resource  library 

21 

2 

1 

Support  group 

24 

2 

1 
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Educational  workshop  or  seminar 

26 

2 

None  of  the  above 

49 

37 

..       1 

5.  If  I  do  not  use  the  elder  and  other  adult  dependent  care 

resource,  referral,  or  support  group  services  provided  by  my 

agency,  it's  because:  (mark  as  many  as  apply) 

■ 

Doesn^t  apply  -  my  agency  does  not  have  any  of  these  services 

66  • 

1 

Doesn't  apply  -  1  do  use  these  services 

4» 

I  don't  need  any  services  at  this  lime 

56 

1  don't  know  if  these  services  are  available 

32 

The  services  are  not  helpful 

5 

I  receive  assistance  from  another  organization  (e.g.,  community  center) 

9 

Other 

17 

6.  Employees  may  meet  their  elder  and  other  adult  dependent 

care  needs  by  rearranging  their  work  schedules.  Which  of  the 

following  have  you  used  this  past  year  to  meet  your  elder/other 

adult  dependent  care  needs?  (Mark  as  many  as  apply) 

'• 

Rexible  or  compressed  work  schedule 

28 

■ 

1 

Pan-time  work  schedule  Ocss  than  40  hours  per  week) 

3 

Work  different  shifts  O.e.,  you  provide  care  while  spouse/partner  works,  and  vice 
versa) 

4 

Armual  leave 

68 

Sick  leave 

8 

Leave  without  pay 

3 

Work  at  home  "on-the-clock" 

2 

1 

None  of  the  above 

25 

1 

Section  6  -  Leave                                                                                                   | 

1.  To  what  extent  are  vou  satisfied  with  the  following  leave 
benefits  provided  by  the  Federal  Government? 

NE 

SE 

GE 

a.  Annual  leave 

2 

20 

79 

b.  Sick  leave 

4 

29 

67 

2.  How  many  hours  of  annual  leave  do  you  earn  each  pay 
period? 

1 

4 

12 

1 

6 

45 

8 

41 

1 

58 
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Don*!  earn  timuo]  leave 

1 

1 

Doo'lkoow 

1 

3.  Of  the  annual  leave  you  used  this  past  year,  estimate  bow 
much  was  used  for  each  of  the  following  purposes 

Nooe 

Some 

Most 

1.  Vacation 

13 

49 

38 

b.  Famity  membera*  illneaa  or  medical  care 

49 

43 

8 

c.  Childcare  artangemefiu 

83 

13 

, 

d.  Schfx)l  or  community  activiliei 

75 

24 

2 

e.  Childbiith/adoption 

95 

3 

2 

f .  Other  personal  busineaa 

20 

67 

13 

4.  If  you  could  make  a  trade  to  get  less  of  one  type  of  beneHt  for 
more  of  another,  to  what  extent  would  you  be  interested  in: 

NE 

SE 

GE 

a.  Giving  up  some  annual  leave  to  get  more  sick  leave? 

81 

17 

3 

b.  Giving  up  some  sick  leave  to  get  more  annual  leave? 

47 

29 

24 

c.  Giving  up  some  leave  to  help  pay  for  childcare? 

83 

13 

4 

d.  Giving  up  some  leave  to  help  pay  for  elder  and  other  adult  dependent  care? 

76 

20 

3 

S.  If  I  ever  have  to  take  time  off  to  care  for  a  sick  family 

member  and  my  annual  leave  is  used  up,  I  would  most  likely 

use:  (mark  one  only) 

Sick  leave 

40 

Compensatory  time 

9 

Advanced  leave 

20 

Leave  without  pay 

26 

Leave  bank 

6 

6. 1  have  wanted  to  take  leave  without  pay  for  family  care 
reasons,  but  cannot  because:  (mark  as  many  as  apply) 

1 

Doesn't  apply  -  I  don't  want  to  take  leave  without  pay 

79* 

1  could  not  afford  it  financially 

73 

I  was  afraid  to  ask 

7 

My  supervisor  refused  my  request 

6 

Other 

22 

7.  What  has  been  your  experience  with  the  Federal  leave- 
transfer  or  leave  bank  program? 

1 
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1  have  donated  leave  to  the  program 

23 

1  have  not  donated  leave 

72 

1  have  never  heard  of  it 

5 

I  have  received  leave  for  my  own  need  or  emergency 

2 

I  have  received  leave  so  that  1  could  care  for  a  dependent 

<1 

I  was  denied  leave  from  it 

1 

8.  To  what  extent  do  vou  think  (be  Federal  leave-traosfer/leave  bank 

NE 
3 

SE 

49 

GE 

47 

9.  Does  your  agency  have  a  formal  policy  on  materuity/patemity  leave? 

No 
13 

NS 
60 

Yes 

27 

10.  To  what  extent  has  vour  aKencv's  oolicv  on  matenutY/pateroitY  leave  met 
your  needs? 

NA 
69* 

NE 
23 

SE 

38 

GE 

40 

11.  Does  your  agency  have  a  formal  polky  on  adoption  leave? 

No 

12 

NS 
78 

Yes 

12.  To  what  extent  has  your  agency's  policy  on  adoption  leave  met  ytmr 
needs? 

NA 
93* 

NE 
50 

SE 

27 

GE 

23 

Section  7  -  Pay                                                                                                     | 

1. 1  am  satisfied  with  my  pay 

D 

49 

U 
18 

A 
32 

2.  My  pay  is  fair  considering  what  other  people  in  this  organization  are  paid 

D 

44 

U 
25 

A 

31 

3.  Considering  (he  skills  and  efToit  I  pot  into  my  work,  I  am  satisfied  with 
my  pay 

D 

58 

V 
16 

A 

26 

4.  My  pay  is  fair  considering  what  other  places  in  this  area  pay  for  the  same 
kind  of  work 

D 

51 

U 
23 

A 
26 

5.  Pav  should  be  based  more  on  the  knowledge  and  skills  of  the  emolovee 
than  on  the  duties  and  responsibilities  of  the  position 

D 

35 

U 
32 

A 
33 

6.  Mv  Dav  is  fair  considering  what  people  in  similar  iobs  in  this  agencv  are 
paid 

D 

36 

U 
29 

A 

35 

7.  People  have  difTerent  ideas  about  how  they  should  be  paid. 

How  imoortant  do  vou  think  each  of  the  foUowiiu!  should  be  in 

determining  your  pay? 

Nl 

SI 

VI 

a .  Level  of  education  requiredbythejob 

7 

54 

40 

b.  lob-related  training 

5 

52 

44 

c.  Job-r«lau-4  work  experience 

2 

31 

68 

d.  Level  of  responsibility 

1 

19 

81 

e.  Difliculty  of  the  work 

1 

23 

76 

f.  Quality  of  job  performance 

1 

13 

87 

60 
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Category/Items                                                                                            Percentages                                      11 

g .  Amount  of  work  done 

3 

42 

55 

h.  TimcluKU  of  work 

2 

34 

64 

i .  Amount  of  effort  expended  on  the  job 

4 

40 

56 

j.  Quality  of  your  work  unit*!  performance 

14 

47 

39 

k.  Productivity  of  your  work  unit 

15 

50 

35 

I.  Overall  performance  of  your  organization  or  agency 

28 

51 

21 

m.  The  locality  (regarding  cost  of  labor)  where  the  job  is 

14 

45 

40 

n.  Length  of  service  in  the  Federal  Government 

18 

48 

35 

8. 1  am  aware  that  the  Federal  Employees  Pay  Comparability  Act  of  1990  has 
changed  the  Federal  pay  system. 

No 

28 

NS 
25 

Yes 

47 

9. 1  imderstand  that  begimiing  in  1994,  in  addition  to  the  Govemmentwide 

annual  increase,  employees  in  areas  with  high  lahor  costs  wiD  receive  a 

locality  pay  increase. 

No 

23 

NS 
23 

Yes 

54 

10.  Are  you  now  receiving  a  locality-based  payment  (other  than  a  special 
salary  rate)? 

No 

82 

NS 
9 

Yes 

10 

11.  Has  your  agency  begun  oiTering  any  of  the  following: 

No 

NS 

Yes 

a.  Recruitment  bonuses 

47 

48 

6 

b.  Relocation  bonuses 

46 

49 

5 

c.  Retention  allowances 

49 

49 

3 

12.  Paying  employees  based  on  locality  is  fair 

D 

11 

V 
16 

A 

73 

13.  Paying  a  recniitment  bonus  to  attract  a  high  quality  employee  is  fair 

D 

22 

V 
30 

A 

48 

14.  Paying  a  relocation  bonus  is  fair 

D 

12 

U 

22 

A 

66 

15.  Paying  a  retentioa  allowance  is  fair 

D 

18 

U 

24 

A 

58 

16.  Paying  a  high  quality  new  hire  more  than  other  new  hires  is  fair 

D 

43 

U 
27 

A 

30 

17.  Pay  progression  under  my  ctirrent  pay  plan  is  fair 

D 

31 

U 

28 

A 

41 

Section  8  -  Supervisor?  and  Personnel  Specialists                                                                          | 

1. 1  have  an  important  role  in  classifying  employees' jobs. 

No 

52 

NS 

5 

Yes 

43 

2.  It  is  easier  to  classify  jobs  in  this  agency  than  it  was  several  years  ago. 

No 

37 

NS 
30 

Yes 

34 
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Category /Items 

Percentages 

3.  To  what  extent  are  classification  standards  in  this  agency  easy  to  apply? 

NE 

10 

S£ 

70 

GE             1 
2.              1 

4.  In  your  opinion,  how  iloes  the  personnel  management 

evahiation  (PME)  program  in  your  agency  contribute  to  ageiKy 

functioning?  (Mark  as  many  as  apply) 

Helps  agency  perfomumce 

16 

Has  little  effect  on  agency  perfonnance 

26 

Provides  reconunendations  that  are  implemented  by  management 

12 

Provides  recommendations  that  are  not  implemented  by  management 

7 

1 

Feeds  into  human  resource  planning 

9 

Assures  that  personnel  support  is  provided  in  a  manner  consistent  with  law,  rule, 
regulation,  and  OPM  guidance 

17 

AssisU  agencies  in  operating  efficient  and  cost  effective  personnel  programs 

g 

Develops  information  for  use  in  personnel  program  rcfmemenl  and  policy 
development 

10 

Program  does  not  exist  in  my  agency 

3 

I  was  not  aware  of  such  a  program 

53 

5. 1  have  eoough  authority  to  detennine  my  employees'  pay 

D 

73 

U 
14 

A 

14 

D 

49 

U 
14 

A 
37 

7. 1  have  eoough  authority  to  hire  competent  people  when  1  need  them 

D 

52 

U 

14 

A 

34 

8. 1  h«»e  enough  authority  to  discipline  employees  if  they  perform  poorly 

D 

25 

U 
14 

A 

62 

9.  Do  you  hate  the  authority  to  classify  jobs? 

No 
81 

NS 
6 

Va 

13 

10.  What  is  your  response  when  employees  request  to  work 
part-time?  (mark  one  only) 

1 

No  one  has  ever  asked  to  work  part-time 

72* 

1  approve  most  requests  to  work  part-time 

40 

1  approve  some  requests  and  deny  others,  depending  on  the  person  and  situation 

43 

1  deny  most  requests  to  work  part-time 

17 

11.  If  you  have  ever  denied  an  employee's  request  to  work  part- 
time,  it  was  because:  (mark  as  many  as  apply) 

1 

Doesn't  apply  -  1  have  never  refused  a  request  to  work  part-time 

44» 

1 

Their  position  required  fiill-time  coverage 

73 

1 

62 
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Peicentaga 

Their  workloftd  wu  loo  great 

40 

Their  abience  would  be  dianipUve  for  thii  work  unit 

40 

Tbey  had  a  record  of  performance  or  cooduct  problemi 

12 

My  agency's  internal  ayitem  makes  it  difBcuh  to  approve  eo^loyees'  requesu  for 
part-time 

19 

My  agency  encouragea  full-time  eo^loyment 

17 

Other 

6 

12.  What  is  your  response  when  employees  request  to  have  a 
nexible  or  comoressed  work  schethile?  (Mark  one  onlv) 

1 

No  one  has  ever  asked  to  have  a  flexible  or  compressed  work  schedule 

24* 

I  approve  most  requesu  to  work  flexible  or  compreiaed  work  schedules 

66 

I  approve  some  requesu  and  deny  others,  depending  on  the  peraon  aikd  situation 

13 

I  deny  OKist  requesu  to  work  flexible  or  compressed  work  schedules 

3 

My  agency  does  not  have  a  program 

IS 

13.  If  you  have  denied  an  employee's  request  to  have  a  flexible 

or  comoressed  work  schedule,  it  was  because:  (mark  as  manv  as 

apply) 

Doesn't  apply  -  I  have  never  refused  an  employee's  request  to  have  a  flexible  or 
compresaed  work  schedule 

56* 

Their  work  unit  is  not  eligible  to  participate 

14 

They  were  not  eligible  to  participate 

5 

Their  schedule  would  have  been  disruptive  for  this  work  unit 

4« 

They  had  a  record  of  performance  or  conduct  problems 

13 

This  agency  does  not  offer  a  flexible  or  compressed  work  schedule 

31 

Other 

8 

14.  What  is  response  when  emplovees  reauest  to  work  at  home 

"on-the-clock"  (this  refers  to  informal  "flexiplace.  not  the  OPM 

nexiplace  pilot  project)?  (mark  one  only) 

No  one  has  ever  asked  to  work  at  home  'on-the-clock' 

82* 

1  approve  most  requesU  for  flexiplace 

20 

1  approve  some  requesU  and  deny  olhera,  depending  on  the  person  and  situation 

38 

I  deny  most  requesu  for  flexiplace 

42 

Survey  of  Federal  Employees 


63 


931 


^^^ 1 

sore 

Categorymenu                                                        ||                                          Percentages 

IS.  OPM  is  currently  testing  a  pilot  project  of  a  formal 

"flexiplace**  program  that  allows  employees  to  work  at  home  or 

in  a  satellite  office  "on-the-clock."  This  pilot  project  was  made 

available  to  all  Federal  employees.  If  your  staff  not  participating 

in  the  flexiplace  pilot,  it  is  because:  (mark  as  many  as  apply) 

1 

Doesn't  apply  -  my  staff  is  paiticipaling  Id  the  flexiptace  pilot  project 

4* 

1 

1 

I  did  not  know  about  the  pilot  project 

58 

Top  management  has  ruled  out  flexiplace  for  this  agency  (policy  decision) 

17 

Flexiplace  is  too  expensive 

<1 

The  nature  of  jobs  in  my  work  unit  requires  employees  to  be  at  the  office/work 
station 

38 

It  would  require  extra  supervisory  efTort 

4 

Some  of  my  staff  already  work  occasionally  at  home 

3 

None  of  my  employees  wanted  to  participate 

2 

Other 

6 

1 

16.  How  is  DroductiritY  (amount,  quality,  and  timriiiwss  of  worii)  of 

Dermanent  oart-time  workers  compared  to  permaoeat  fiiD-time  employees, 

taking  into  account  the  number  of  hours  worked? 

DK 

58 

Woree 
5 

Same 
31 

Better 

6 

17.  How  is  the  oroductivitY  (amount,  ouality,  and  timeliness  of  worit)  of 
emidoveet  workina  flexible  or  comoressed  work  schedules  compared  to 

DK 

43 

Worse 
6 

Same 
38 

Better 

14 

employees  who  work  Rxed  schedules? 

1 

64 
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THE  FEDERAL  FLEXIBLE  WORKPLACE  PILOT  PROJECT 

WORK-AT-HOME  COMPONENT 

FINAL  REPORT 

EXECUTIVE  SUMMARY 

This  evaluation  of  the  work-at-home  component  of  the  Federal  Flexible  Workplace  Pilot 
Project  (Flexiplace)  was  developed  for  use  by  the  President's  Council  on  Management 
Improvement  (PCMT). 

Flexiplace  is  a  Govemmentwide,  nationwide  project  which  allows  Federal  employees  to  work 
at  home  or  at  geographically  convenient  satellite  offices  for  part  of  the  workweek.  This 
project  is  sponsored  by  the  PCMI  and  co-directed  by  the  U.S.  Office  of  Personnel 
Management  (OPM)  and  the  U.S.  General  Services  Administration  (GSA).  Flexiplace,  which 
was  implemented  in  January  1990,  was  established  to  improve  the  Government's  ability  to 
recruit  and  retain  capable  employees,  to  improve  employee  quality  of  Ufe,  and  to  reduce 
Federal  operating  costs.  The  project  consists  of  three  basic  components: 

•  Work-at-home  program. 

•  Satellite  work  center  program.    This  component  involves  the  establishment  of 
geographically  convenient  multi-agency  satellite  work  centers  which  serve  as  alternate 
worksites  for  designated  Federal  employees.  Operating  guidelines  for  satellite  work 
centers  will  be  similar  to  those  for  work-at-home  arrangements. 

•  Flexiplace  accommodations  for  disabled  workers.    Participation  in  this  component  is 
available  to  disabled  Federal  employees  and  will  be  made  available  to  Federal  employees 
in  Workers'  Compensation  or  Disability  Retirement  programs. 

The  overall  goal  of  the  Flexiplace  project  is  to  gain  the  experience  and  information  necessary 
to  recommend  policies  and  procedures  for  general  implementation  and  operation  of  Federal 
flexible  workplace  arrangements. 

This  evaluation  examines  the  pUot  performance  of  the  work-at-home  component  of  Flexiplace 
and  was  developed  by  the  Flexiplace  Management  Team  (hereafter  referred  to  as  'FMT'  or 
'we').  The  FMT  consists  of  representatives  of  the  General  Services  Administration,  the 
Department  of  Agriculture,  the  Department  of  Justice,  and  the  Office  of  Personnel 
Management.  We  will  use  the  evaluation  findings  to  support  our  policy/procedure 
recommendations  such  as  determining  whether  further  Govemmentwide  implementation  of 
Flexiplace  should  be  encouraged  and  revising  the  Flexiplace  work-at-home  guidance 
(discussed  later  in  this  report). 
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This  report  covers  project  history,  operation,  methodology,  participant  group  profile,  and 
evaluation  results. 

METHODOLOGY 

The  FMT  structured  the  evaluation  of  this  project  to  obtain  a  broad  assessment  of  the 
operation  of  alternative  workplace  arrangements.  We  based  the  evaluation  on  information 
from  three  basic  sources:  survey  questionnaires,  focus  group  reports,  and  observations  by  the 
FMT. 

Survey  Questionnaires.    Operating  through  the  agency  coordinators,  we  administered  separate 
evaluation  survey  questionnaires  to  all  Flexiplace  participants,  their  supervisors,  non- 
participating  control  employees,  customers/clients  of  the  participants,  and  local  union 
officials.  Our  survey  research  design  focused  on  using  the  questionnaires  to  obtain  baseline 
(job  performance)  and  other  background  information  at  the  beginning  of  a  given  pilot  and 
then,  after  6  and  12  months,  obtaining  evaluation/progress  information.  For  example, 
supervisors  submitted  participant  and  control  employee  job  performance  ratings  for  three 
separate  rating  periods: 

(1)  Baseline  period  (the  six  months  immediately  preceding  implementation  of  the  pilot) 

(2)  The  first  six  months  of  the  pilot 

(3)  The  final  six  months  of  the  pilot 

Supervisors  submitted  two  types  of  job  performance  ratings:  performance  change  ratings 
and  performance  level  ratings.  For  the  performance  change  ratings,  we  asked  supervisors  to 
indicate,  for  the  given  rating  period  of  Flexiplace  participation,  whether  there  had  been 
improvement/decline  in  the  participant's  job  performance  (relative  to  the  participant's 
performance  during  the  prior  workyear).  Performance  level  ratings  indicate  the  supervisor's 
perception  of  the  level  of  job  performance  for  a  given  rating  period. 

In  addition  to  the  Flexiplace  survey,  we  also  used  findings  from  the  Survey  of  Federal 
Employees  (SOKE)  conducted  by  OPM's  Office  of  Systems  Innovation  and  Simplification 
(OSIS,  1992).  This  major  survey  of  the  Federal  workforce  was  designed  to  provide  policy- 
makers with  information  about  Federal  employees  that  was  not  available  from  existing 
sources.  The  SOFE  covered  a  wide  range  of  personnel  areas  (including  Flexiplace)  and 
obtained  responses  from  approximately  32,000  employees. 

Focus  Groups.    Participating  agencies  established  discussion  groups  for  participants  and  their 
supervisors  to  provide  support  and  assistance  as  well  as  to  serve  as  spontaneous  sources  of 
evaluation  information.  Typically,  these  groups  met  monthly  for  the  first  few  months  and, 
thereafter,  on  an  as-needed  basis.  After  each  meeting,  the  focus  group  discussion  leaders 
provided  the  FMT  with  written  reports  summarizing  the  group's  discussion. 

ii 
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SURVEY  DATA  RESULTS 

At  the  time  this  report  was  written,  participation  in  Flexiplace  included  approximately  700 
Federal  employees  from  13  Federal  agencies.  The  findings  discussed  in  this  report,  however, 
are  based  on  the  following  numbers  of  survey  respondents: 

*■  522  participant  background/baseline  questionnaires 

►■  224  participant  six-month  evaluations  of  Flexiplace  experience 

►  102  participant  one-year  evaluations  of  Flexiplace  experience 

►  388  supervisor  baseline  evaluations  of  participants 

►  213  supervisor  six-month  evaluations  of  participants 

►  100  supervisor  one-year  evaluations  of  participants 

*■  62  supervisor  six-month  evaluations  of  organizational  performance 

►  49  supervisor  one-year  evaluations  of  organizational  performance 
*■  40  supervisor  evaluations  of  control  participants 

►  40  control  participant  evaluations  of  work  experience 

*■  30  customer/client  six-month  evaluations  of  participants 

The  difference  in  these  totals  is  due  to  the  fact  that  Flexiplace  implementation  dates  varied 
widely  across  agencies;  respondents  from  organizations  with  more  recent  implementation 
dates  had  not  completed  their  questionnaires  at  the  time  this  report  was  written. 

Summary  of  Participant  Group  Profile.   Most  of  the  522  Flexiplace  participant  survey 
respondents  (72  percent)  were  married  and/or  living  in  families,  nearly  half  (47  percent)  had 
children  under  18  living  at  home.  Most  were  fuU-time  professional  employees  (70  percent) 
with  pre-Flexiplace  job  performance  ratings  at  the  'Exceeds  Fully  Successful'  or 
'Outstanding'  levels  (84  percent)  and  most  worked  in  urban  downtown  areas.  The 
participants  tended  to  be  experienced  in  both  life  and  work:  their  average  age  was  42  and  84 
percent  had  1 1  or  more  years  of  work  experience. 

With  respect  to  racial  composition,  average  age,  and  proportion  of  disabled  employees,  the 
Flexiplace  participant  group  was  very  similar  to  the  Federal  non-postal  civilian  workforce. 
On  the  other  hand,  the  participant  group  had  proportionately  more  females,  higher  grades, 
more  part  time  employees,  and  more  employees  with  outstanding  job  performance  ratings 
than  does  the  Federal  workforce. 

A  particularly  important  finding  was  that  43  percent  of  the  participants  reported  that  their 
most  productive  time  periods  for  working  were  outside  normal  business  hours.  This  finding 
has  implications  for  efforts  to  improve  workforce  productivity:  flexible  work  arrangements 
can  be  used  to  allow  participants  and  their  organizations  to  take  fuller  advantage  of  worker 
productivity  peaks. 

Summary  of  Partidpam  Job  Performance  Ratings.   More  than  90  percent  of  the  supervisors 
and  95  percent  of  the  participants  judged  that  Flexiplace  job  performance  was  either 
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unchanged  or  improved  relative  to  pre-Flexiplace  performance  levels.  When  considering  the 
implications  of  "unchanged"  job  performance  ratings,  it  is  important  to  note  that  84  percent 
of  the  participants  entered  the  Flexiplace  pilot  with  job  performance  ratings  of  at  least 
"exceeds  fully  successful"  (44  percent  with  "exceeds  fully  successful"  and  40  percent  with 
"outstanding").  For  the  majority  of  the  participants,  therefore,  Flexiplace  job  performance 
ratings  of  "unchanged"  imply  that  a  very  high  level  of  performance  was  maintained. 

Customer /Client  and  Control  Group  Ratings.    At  the  time  this  report  was  written,  there  were 
only  30  Customer/Client  ratings.  40  supervisor  ratings  of  control  employees,  and  40  control 
employee  self-assessments  in  the  data  base;  these  numbers  are  too  small  to  ser^'e  as 
representative  samples  of  customers/clients  or  control  employees.  We  are  providing  an 
analysis  of  these  data,  therefore,  for  information  purposes  only;  caution  should  be  applied  to 
any  interpretation  based  on  these  data.  While  little  weight  can  be  placed  on  the 
customer/client  and  control  group  findings  (because  of  their  small  sample  sizes),  their  general 
direction  was  consistent  with  the  overall  job  performance  findings. 

Summary  of  Interpersonal  Communications.    The  pattern  of  judgments  regarding 
interpersonal  communication  is  similar  to  that  regarding  job  performance.  More  than  90 
percent  of  the  respondents,  both  panicipants  and  their  supervisors,  judged  that  there  was  no 
change  in  the  effectiveness  of  work-related  interpersonal  communication:  of  those  perceiving 
a  change,  significantly  more  saw  an  improvement  as  opposed  to  a  decline  in  communication 
effectiveness. 

Summary  of  Quality  of  Personal  Life.  Participants"  responses  indicate  that  Flexiplace  has  had 
a  positive  impact  on  their  quality  of  personal  life.  For  most  of  the  examined  factors,  more 
than  half  of  the  participants  responded  that  there  had  been  at  least  some  improvement 
attributable  to  the  advent  of  Flexiplace  (only  3  percent  or  fewer  reported  a  decline).  This 
finding  is  particularly  timely  in  view  of  the  recent  national  concern  that  American  adults 
constantly  feel  pressed  for  time  and  feel  that  this  time  pressure  has  adverse  implications  for 
their  families. 

Summary  of  Quality  of  Work  Life.    In  general,  participant  ratings  of  quality  of  work  life  were 
quite  favorable,  especially  in  view  of  the  many  personal  and  interpersonal  adjustments 
involved.  Regarding  interpersonal  relationship,  job  content,  and  most  work  environment 
factors,  more  than  90  percent  of  the  ratings  indicated  no  change  or  improved;  a  much  greater 
proportion  of  the  ratings  indicated  improvement  as  opposed  to  decline. 

On  the  other  hand,  after  the  fint  six  months  in  the  project,  25  percent  of  the  participants 
indicated  that  their  job-related  home  office  equipment  was  less  adequate  than  that  in  their 
conventional  offices;  37  percent  of  the  participants  indicated  that  their  Flexiplace  access  to 
work  materials  was  likewise  less  adequate  than  that  in  their  conventional  offices.  Comparable 
data  after  one  year  in  the  project  were  17  percent  and  29  percent,  respectively.  These 
responses  may  be  related  to  low  funding  allocations  for  the  pilots  and  procedural  difficulties 
typical  in  new  programs. 
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Summary  of  Participant  Responses  on  Costs.  More  than  70  percent  of  the  respondents 
reported  reductions  in  job-related  transportation  and  miscellaneous  costs  and  no  change  in 
dependent  care  costs.  Approximately  one- third  of  the  participants,  however,  experienced 
increased  home  maintenance  (probably  for  utilities)  costs  due  to  participating  in  Flexiplace. 
In  terms  of  an  overall  cost  assessment,  more  than  half  of  the  respondents  indicated  no  change 
in  job-related  costs  while  nearly  a  third  reported  a  reduction.  That  there  was  no  change  in 
dependent  care  costs  appears  to  indicate  that  participants  adhered  to  our  guidance  that 
Flexiplace  is  not  a  direct  substitute  for  child  care. 

Other  Participant  Responses.    Participants  indicated  reductions  in  both  sick  leave  and  rush- 
hour  vehicle  usage.  After  one  year  in  the  project,  45  percent  of  the  participants  indicated 
that  their  Flexiplace  sick  leave  usage  was  generally  lower  than  their  sick  leave  usage  prior  to 
Flexiplace.  For  the  same  time  period,  82  percent  of  the  participants  indicated  that  reduced 
rush  hour  usage  of  their  private  vehicles;  35  percent  of  the  participants  indicated  reduced 
non-rush  hour  vehicle  usage.  Less  than  6  percent  of  the  participants  indicated  increases  in 
sick  leave  or  vehicle  usage. 

Summary  of  Organizational  Performance.    Supervisory  judgments  on  Flexiplace  and 
organizational  performance  are  important  because  they  present  a  view  of  the  collective 
functioning  of  participants  and  non-participants.  The  data  suggest  that  Flexiplace  is  a  feasible 
and  desirable  option  for  most  organizations.  More  than  70  percent  of  the  supervisors 
indicated  that  Flexiplace  was  feasible  in  terms  of  meeting  organizational  objectives  and 
supervising  participants  and  more  than  90  percent  indicated  that  Flexiplace  did  not  result  in 
significant  organizational  expenses.  This  information  is  based  on  a  relatively  small  sample  of 
organizations  and  should  be  interpreted  and  applied  cautiously.  Finally,  our  focus  group 
summaries  and  information  from  agency  Flexiplace  coordinators  suggest  that  some  of  the 
modifications  desired  by  supervisors  include  more  supervisor  control  over  selection  and 
number  of  participants,  more  guidance  on  technological  issues,  more  flexibility  in  agency- 
— specified  procedures,  and  increased  agency  funding  for  the  program. 

Summary  of  Overall  Reactions.    Considering  all  issues,  the  majority  (79  percent  after  6 
months;  80  percent  after  12  months)  of  the  supervisors  and  nearly  all  (99  percent  after  6 
months;  100  percent  after  12  months)  of  the  participants  judged  Flexiplace  to  be  a  desirable 
option  requiring,  at  most,  minimal  refinement. 

FOCUS  GROUP  FINDINGS 

The  focus  group  reports  provided  an  evaluation  perspective  different  from  that  of  survey 
questionnaires  and,  therefore,  served  to  clarify  and/or  add  to  the  material  obtained  from  the 
survey.  The  focus  group  findings  that  were  positive  tended  to  mirror  findings  from  the 
survey  material.  The  negative  findings  were  mostly  issues  surrounding  organizational 
adjustment  to  Flexiplace,  such  as  obtaining  equipment,  adjusting  co-worker  relationships,  and 
establishing  schedules.  These  findings  provided  us  with  additional  information  that  should  be 
included  in  our  guidelines  for  participating  organizations.  Our  general  observations  tended  to 
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corroborate  the  finding  that  issues  associated  with  organizational  adjustment  to  Flexiplace 
represent  the  primary  areas  of  difficulty  for  Flexiplace  operation.  There  appears,  however,  to 
be  about  a  two  to  three  month  period  in  which  organizations  resolve  or  begin  to  resolve  these 
issues.  Likewise,  the  usefulness  of  focus  groups  appears  to  begin  to  diminish  after  three 
months. 

FLEXIPLACE  MANAGEMENT  TEAM  (FMT)  OBSERVATIONS 

The  FMT  documented  its  observations  on  matters  not  covered  elsewhere  in  this  report.  The 
primary  observation  is  that  overcoming  management  reluctance  to  participation  in  Flexiplace 
is  the  major  challenge  confronting  the  program.  We  base  this  assertion  on  information 
received  from  agency  coordinators,  Flexiplace  focus  groups,  personnel  directors,  the  Survey 
of  Federal  Employees,  public  and  private  sector  research  fmdings,  and  from  our  own 
experience  implementing  nexiplace.  Expressed  reasons  for  this  reluctance  were  varied, 
focusing  on  issues  such  as  loss  of  control,  implementation,  budget,  employee  characteristics, 
job  characteristics,  various  anxieties  regarding  changed  procedures,  and  so  on.  No  particular 
reason  or  set  of  reasons  stood  out  in  our  information. 

RECRUITING  AND  RETENTION 

While  the  newness  and  limited  size  of  the  Flexiplace  project  prevented  us  from  assessing  its 
impact  on  recruiting  and  retention,  anecdotal  and  indirectly-related  information  suggests  that 
Rexiplace  may  have  a  positive  impact  in  this  area. 

ADDITIONAL  MANAGEMENT  ISSUES 

Some  additional  management  issues  are  oversight  of  employees,  costs,  communications/ 
accessibility,  and  general  pitfalls.  These  are  difficult  issues  and,  while  available  data  are 
informative,  they  will  not  support  definitive  conclusions  in  these  areas.  When  utilization  of 
Flexiplace  has  been  sufficiently  expanded,  these  issues  will  provide  excellent  research  topics. 

CONCLUSION 

Based  on  an  assessment  of  all  of  the  evaluation  information,  we  concluded  that  Rexiplace  is 
a  successful  program  that  works  well  with  employees  who  are  proven  performers  and  that 
provides  significant  benefits  to  participating  employees.  We  caution  that  our  fmdings  and 
conclusions  may  not  apply  to  younger,  lower  graded  employees;  they  were  not  adequately 
represented  in  our  pilot  participant  group.  Though  the  scope  of  our  examination  of 
organizational  factors  was  somewhat  limited,  we  further  concluded  that,  from  an 
organizational  viewpoint,  Rexiplace  is  both  feasible  and  desirable.  Finally,  we  found  that 
Rexiplace  shows  promise  as  an  effective  mechanism  for  national  efforts  regarding 
work/family,  transpoitation,  and  energy  issues.  With  minor  refinements  in  guidance  materials 
and  utilization  with  successfully  performing  employees,  Rexiplace  is  ready  for 
Govemmentwide  implementation  through  the  use  of  the  Federal  Personnel  Manual  (FPM). 
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The  primary  difficulties  for  agency  Flexiplace  implementation  are  convincing  management  of 
the  benefits  of  participating  and  facilitating  individual  and  organizational  adjustment  to  the 
program.  The  FPM  guidance  will  be  helpful  in  reducing  problems  in  these  areas. 

Note  on  Interpretation  of  the  Evaluation  Information.    Questions  may  arise  as  to  whether 
these  findings  can  be  generalized  to  the  Federal  workforce.  As  noted  earlier,  the  participants 
in  this  project  were  not  selected  on  a  random  basis  and,  therefore,  may  not  be  completely 
representative  of  the  Federal  population.  In  fact,  the  number  of  lower  graded,  younger 
participants  in  our  pilot  group  was  noticeably  small.  This  fact  is  reflected  in  our  conclusions 
and  recommendations.  Also,  one  might  conclude  that  the  results  are  biased  because  the 
participants  and  their  supervisors  were  volunteers  who  may  have  had  positive  expectations  of 
the  Flexiplace  experience  and  who  may  have  been  motivated  by  a  desire  to  ensure  the 
success  of  the  project. 

As  with  the  pUot  project,  participation  in  general  (post-pilot)  Flexiplace  arrangements  will  be 
voluntary  and  will  be  limited  to  employees  with  proven  performance  records.  Additionally, 
in  both  the  pilot  and  general  arrangements,  the  panicipant  is  (will  be)  aware  that  decreased 
job  performance  will  lead  to  removal  from  the  program.  Thus,  the  resulting  expectations  of 
pilot  and  general  Flexiplace  participants  should  be  reasonably  similar. 

RECOMMENDATIONS 

Having  reviewed  the  available  information,  our  observations,  and  the  immediate  and  long 
term  requirements  for  successful  implementation,  the  FMT  recommends  the  following 
actions: 

1 .   That  the  PCMI  »■ 

»■    endorse  the  concept  of  Flexiplace,  affinn  that  agencies  have  the  authority  to  enter  into 
Flexiplace  arrangements,  yet  alert  agencies  that  Flexiplace  is  not  appropriate  in  all 
circumstances; 

*■    publicize  the  results  of  the  Flexiplace  Pilot  (home-based  component)  and  take  steps  to 
increase  Federal  employee  awareness  of  Flexiplace; 

►•    formally  acknowledge  agencies  that  participated  in  the  pilot,  managers  who 
volunteered  their  organizations,  and  participants  themselves  for  a  job  well  done; 

*■    examine  the  utility  of  providing  incentives  for  managers  who  establish  Flexiplace 
arrangements  in  their  organizations; 

►    request  legislation  that  repeals  the  law  prohibiting  Federal  agencies  from  purchasing 
telephone  equipment  for  employee  residences; 
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►■    urge  organizations  such  as  the  National  Capital  Planning  Commission,  GSA,  and 
agency  procurement  offices  to  include  Flexible  workplace  arrangements  in  their 
Federal  building  planning  and  technology  purchasing  plans. 

2.  That  OPM  provide  support  and  technical  assistance  to  agencies  establishing  Rexiplace 
arrangements;  this  support  should  include  providing  guidance  in  the  Federal  Personnel 
Manual. 

3.  That  GSA  publish  guidance  in  the  Federal  Information  Resources  Management 
Regulations  on  the  use  of  computers  and  telephones  for  Federal  employees  working  in 
alternative  worksites. 
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THE  FEDERAL  FLEXIBLE  WORKPLACE  PILOT  PROJECT 

FINAL  REPORT 
THE  WORK-AT-HOME  COMPONENT 

INTRODUCTION 

This  evaluation  of  the  work-at-home  component  of  the  Federal  Flexible  Workplace  Pilot 
Project  (Flexiplace)  was  developed  for  use  by  the  President's  Council  on  Management 
Improvement  (PCMI). 

Flexiplace  is  a  Govemmentwide,  nationwide  project  which  allows  Federal  employees  to  work 
at  home  or  at  geographically  convenient  satellite  offices  for  part  of  the  workweek.  The  name 
"Flexiplace"  is  Federal  terminology  for  the  general  term  "telecommuting"  and  was  adopted 
to  highlight  the  broad  scope  of  participation  in  the  project.  Flexiplace  participation  is  not 
limited  to  employees  who  work  with  computers  or  other  advanced  technology  equipment;  nor 
is  it  limited  to  employees  who  commute  long  distances  to  their  worksites.  Some  Flexiplace 
participants,  for  example,  may  be  employees  who  simply  want  to  work  at  home  and  whose 
work  equipment  consists  solely  of  a  standard  telephone. 

This  project  is  sponsored  by  the  PCMI  and  co-directed  by  the  U.S.  Office  of  Personnel 
Management  (OPM)  and  the  U.S.  General  Services  Administration  (GSA).  Flexiplace,  which 
was  implemented  in  January  1990,  was  established  to  improve  the  Government's  ability  to 
recruit  and  retain  capable  employees,  to  improve  employee  quality  of  life,  and  to  reduce 
Federal  operating  costs.  The  project  consists  of  three  basic  components: 

•  Work-at-home  program. 

•  Satellite  work  center  program.    This  component  involves  the  establishment  of 
geographically  convenient  multi-agency  satellite  work  centers  which  serve  as  alternate 
worksites  for  designated  Federal  employees.  Operating  guidelines  for  satellite  work 
centers  will  be  similar  to  those  for  work-at-home  employees. 

•  Flexiplace  accommodations  for  disabled  workers.    Participation  in  this  component  is 
available  to  disabled  Federal  employees  and  will  be  made  available  to  Federal 
employees  in  Workers'  Compensation  or  Disability  Retirement  programs. 

The  overall  goal  of  the  Flexiplace  pilot  is  to  gain  the  experience  and  information  necessary  to 
recommend  policies  and  procedures  for  general  implementation  and  operation  of  Federal 
flexible  workplace  arrangements.  Pilot  project  operating  procedures  and  requirements, 
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therefore,  were  designed  to  be  sufficiently  flexible  to  accommodate  the  specific  needs  and 
circumstances  of  individual  agencies. 

This  evaluation  examines  the  pilot  performance  of  the  work-at-home  component  of  Flexiplace 
and  was  developed  by  the  Flexiplace  Management  Team  (hereafter  referred  to  as  'FMT'  or 
'we').  The  FMT  consists  of  representatives  of  the  General  Services  Administration,  the 
Department  of  Agriculture,  the  Department  of  Justice,  and  the  Office  of  Personnel 
Management.  We  will  use  the  evaluation  fmdings  to  support  our  policy/procedure 
recommendations  such  as  determining  whether  further  Govemmentwide  implementation  of 
Flexiplace  should  be  encouraged  and  revising  the  Flexiplace  work-at-home  guidance 
(discussed  later  in  this  report). 

PROJECT  HISTORY 

In  March  1989,  the  PCMI  established  an  interagency  task  force  to  design  and  implement  the 
Flexiplace  project.  The  task  force,  with  0PM  and  GSA  serving  as  lead  agencies,  consisted  of 
representatives  from  the  following  departments  and  agencies: 

Department  of  the  Air  Force 

Department  of  Agriculture 

Department  of  Health  and  Human  Services 

Department  of  Labor 

Department  of  Transportation 

General  Accounting  Office 

National  Science  Foundation 

Office  of  Personnel  Management 

General  Services  Administration 

Department  of  Defense 

Department  of  Veterans'  Affairs 

Small  Agency  Council 

►  Operating  Guidelines.   After  identifying  and  researching  the  relevant  issues,  the  task 
force  developed  draft  operating  guidelines  that  were  reviewed  and  approved  by  member 
agencies  of  the  PCMI  Human  Resources  Committee,  by  legal  counsels  from  various 
agencies  such  as  the  Office  of  Personnel  Management,  General  Services  Administration, 
General  Accounting  Office,  Department  of  Labor,  and  by  the  headquarters  offices  of 
major  unions  representing  Federal  employees.  In  January  1990,  the  PCMI  task  force 
published  the  "Guidelines  for  Pilot  Rexible  Workplace  Arrangements,"  disseminating 
them  to  all  Federal  departments  and  agencies.  The  guidelines  were  accompanied  by  an 
invitation  for  Govemmentwide  participation  in  Flexiplace. 

►  Union  Involvement.  Prior  to  project  implementation,  the  members  of  the  task  force  met 
with  representatives  of  the  headquarters  offices  of  major  unions  representing  Federal 
employees.  The  goal  of  the  task  force  was  to  secure  union  involvement  and  support. 
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clarify  roles  and  expectations,  and  respond  to  union  concerns.  Additionally,  ail  project 
evaluation  materials  as  well  as  the  Guidelines  were  reviewed  by  these  unions.  While 
taking  a  guarded  approach,  the  unions  were  not  resistant,  and,  in  some  cases,  have  been 
instrumental  in  establishing  the  project. 

Project  Management  Team.  At  the  completion  of  the  planning  and  development  phase  of 
the  project,  the  project  directors  established  a  Flexiplace  Management  Team  (FMT)  to 
direct  the  Govemmentwide  implementation  and  operation  of  the  pilot  project,  to  provide 
technical  assistance,  to  evaluate  the  project,  and  to  prepare  recommendations  for 
continuing  and  improving  Flexiplace.  TTie  team  members  are  listed  on  the 
Acknowledgement  page  of  this  report. 

Congressional  Support.  During  the  planning  phase  of  the  project,  aides  from  the  office 
of  Representative  Frank  Wolf  (R- Virginia)  met  with  the  FMT  to  learn  about  the 
Flexiplace  project  and  to  offer  assistance.  In  November  1990,  Congress  passed  legislation 
(Public  Law  101-509)  introduced  by  Mr.  Wolf  which  allowed  participating  agencies  to 
use  appropriated  funds  to  provide  telephone  equipment  and  services  in  the  homes  of 
Flexiplace  participants.  Congress  also  passed  legislation,  introduced  by  Senator  Bums  (R- 
Montana),  requiring  the  Department  of  Transportation  in  conjunction  with  the  Department 
of  Energy  and  the  Environmental  Protection  Agency  to  conduct  an  impact  study  of 
telecommuting  arrangements.  Senator  Bums  also  published  several  documents  extolling 
the  benefits  of  telecommuting.  Finally,  several  other  members  of  Congress  have 
sponsored  conferences  and  other  activities  with  telecommuting  as  a  primary  topic. 

White  House  Support.    Former  President  George  Bush  expressed  support,  repeatedly,  for 
the  telecommuting  movement  and  its  value  to  the  fulfillment  of  national  goals  such  as 
strengthening  the  American  family  and  improving  the  environment.   The  President's 
Office  of  Policy  Development  was  very  active  in  supporting  telecommuting  programs  in 
general  and  Flexiplace  in  particular. 

"Sometimes  the  best  policy  is  not  moving  people,  but  moving  their  work." 
(Former  President  George  Bush,  Minnesota  Telecommuting  Conference,  1991) 

Flexiplace  Questions  and  Answers  in  the  Federal  Personnel  Manual  System.  In  March 
1991,  the  FMT  published  "Flexiplace:  General  Questions  and  Answers"  in  the  Federal 
Personnel  Manual  System  (ITM  Letter  368-1).  The  document  was  accompanied  by  a 
cover  letter  to  the  heads  of  Federal  agencies  from  the  Director  of  0PM  encouraging 
agency  participation  in  the  pilot  project. 

Technical  Assistance.  The  FMT  has  been  very  active  in  providing  technical  assistance  to 
participating  Federal  agencies  and  exchanging  information  with  State,  local,  and  foreign 
governments  as  well  as  private  sector  organizations  engaged  in  telecommuting  initiatives. 
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In  response  to  agency  requests  for  more  guidance  on  technology  issues,  the  FMT 
completed  a  document  entitled,  "Flexiplace  Questions  and  Answers  on  Computer  and 
Telecommunications  Issues."   This  document  provides  technical  information  for  non- 
technical readers. 

THE  TELECOMMUTING  MOVEMENT 

Efforts  to  establish  telecommuting  as  a  normal  work  arrangement  are  occurring  in  both  the 
public  and  private  sectors,  here  and  abroad.  In  addition  to  Flexiplace,  there  are  numerous 
State  and  local  government  projects  underway  or  in  the  planning  stage  (e.g.,  California, 
Washington,  Arizona,  Hawaii,  Colorado,  Kansas,  Nebraska,  Rorida,  Virginia,  and  Georgia). 
Private  sector  telecommuting  programs  have  been  implemented  in  corporations  such  as 
Pacific  Bell,  AT&T,  Sears,  J.C.  Penny,  Travelers  Insurance,  IBM,  and  Bell  Atlantic.  During 
the  course  of  the  Flexiplace  pilot,  we  exchanged  information  with  emissaries  from  Japan, 
Finland,  the  Netherlands,  England,  Australia,  and  Canada  in  their  efforts  to  establish 
telecommuting  arrangements  in  their  countries.  Workforce  studies  have  presented  solid 
evidence  of  a  global  movement  toward  telecommuting  that  will  change  prevailing  work 
arrangement  concepts  for  a  substantial  portion  of  the  workforce  (Telecommuting  Advisory 
CouncU,  1992). 

In  order  to  keep  abreast  of  emerging  trends,  technological  advances,  legislative  and  other 
initiatives,  and  opportunities  to  gain  and  provide  assistance,  the  FMT  began  active 
participation  in  the  Telecommuting  Advisory  Council  (TAC).  TAC  is  an  international 
network  of  telecommuting  program  managers,  experts,  and  consultants  organized  to  conduct 
telecommuting  promotion,  research,  education,  technical  assistance,  and  information  sharing 
activities.  The  FMT  was  also  instrumental  in  establishing  the  Potomac  area  chapter  of  the 
TAC. 

PROJECT  OPERATION 

Flexiplace  operation  was  designed  with  a  focus  on  simplicity,  ease,  and  flexibility. 
Participation,  which  is  completely  voluntary,  requires  both  supervisor  and  organizational 
approval.  Participation  can  be  suspended  by  the  participant,  the  supervisor,  or  the 
organization.  The  specific  nature  of  participation  is  tailored  to  the  needs  and  convenience  of 
the  organization.  Flexiplace  operates  within  the  framework  of  existing  laws  and  regulations. 
Other  than  the  helpful  legislation  on  telephone  equipment,  discussed  earlier,  no  new 
legislation  was  required  to  implement  this  project. 

Actual  operating  procedures  of  agency  Flexiplace  pilots  are  tailored  to  meet  agency  needs. 
The  flexibility  of  the  operating  procedures  is  an  asset  to  the  project.  Following  is  a  generic 
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The  flexibility  ot  the  operatmg  procedures  is  an  asset 
profile  of  the  operation  of  an  agency  Flexiplace  pilot: 


►    Decision  to  Participate.  The  first  and  most  challenging  step  is  an  agency's  decision  to 
participate. 
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*■    Designation  of  Agency  Flexiplace  Coordinator.  The  agency  coordinator  is  the  key 

individual  who  translates  our  guidance  into  action  and  otherwise  runs  the  program  at  the 
agency  or  organizational  level. 

*■    Consultation  with  Local  Unions  (if  applicable).   If  the  agency  plans  to  include  union- 
represented  employees  in  the  project,  agency  management  representatives  consult  with 
local  unions  and,  generally,  keep  them  informed  as  to  the  progress  of  the  project. 

►■    Development  of  Agency  Specifications.    Agencies  have  the  option  to  tailor  the  Flexiplace 
operating  guidelines  into  agency  specific  policies  on  Flexiplace  arrangements. 

►■    Selection  of  Prospective  Participants.  Basic  criteria  established  for  the  selection  of 
participants  are  the  following: 

-  A  performance  rating  of  Fully  Successful  or  better  (or  equivalent); 

-  Supervisor  approval; 

-  A  reasonable  level  of  experience  in  the  current  job  (no  trainees);  and 

-  The  ability  to  perform  successfully  (as  judged  by  the  supervisor)  in  the  Flexiplace 
arrangement. 

Agencies  are  responsible  for  selecting  participants  and  may  amend  or  add  to  the  preceding 
criteria.  The  FMT  recommended  that  agencies  select  a  diverse  (grades,  occupations,  etc.) 
group  of  participants  and,  to  provide,  if  possible,  control  groups  of  non-participating 
employees  occupationally  similar  to  the  participants.  Information  provided  by  the  control 
groups  serves  as  a  comparison  for  the  participant  evaluation  information. 

The  FMT  further  specified  that  agencies  should  focus  their  participant  selection  on  employees 
whose  work  arrangements  fit  the  generic  Rexiplace  definition:  formal  employer/employee 
relationships  where  the  location  of  the  worksite  is  shifted  away  from  the  primary  traditional 
worksite.  During  the  Flexiplace  planning  stage,  the  FMT  surveyed  agencies  and  found  that 
most  were  already  utilizing  informal  work-at-home  arrangements  to  accommodate  injured  or 
ill  employees,  employees  who  need  periods  of  time  to  concentrate  on  complex  work 
assignments,  and  employees  who  must  be  out  of  the  office  for  personal  reasons.  The  FMT 
also  found  that  some  agencies  (such  as  the  Federal  Credit  Union  Administration)  had 
established  more  formal  work-at-home  arrangements  for  employees  (such  as  inspectors, 
auditors,  etc.)  whose  work  involves  regular  travel  to  worksites  not  controlled  by  their 
employers.  Because  Flexiplace  was  a  pilot,  it  was  important  to  get  an  accurate  view  of  its 
performance  with  employees  fitting  the  specified  generic  definition.  The  FMT,  therefore, 
discouraged  Flexiplace  inclusion  of  the  formal  and  informal  work-at-home  arrangements 
traditionally  utilized  by  Federal  agencies. 
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Now  that  evaluation  data  have  been  collected,  this  exclusion  no  longer  applies. 

»•    Training  of  Participants .   We  developed  a  one-day  training  package  designed  for  the 
participating  employee,  the  supervisor,  and  other  individuals  associated  with  the  pilot. 
The  training  is  conducted  by  0PM  or  by  agency  trainers.  In  those  instances  where 
agencies  conduct  their  own  training,  we  developed  a  train-the-trainer  video  which 
provides  instructional  narrative  and  excerpts  of  an  actual  training  session. 

►    Developmeru  of  Work  Agreement.    The  work  agreement  is  the  basic  contract  between  the 
supervisor  and  the  employee  which  outlines  the  requirements  for  participation  in 
Flexiplace.  It  also  specifies  that  management  has  the  right  to  remove  an  employee  from 
the  project  if  the  employee's  performance  declines  or  if  the  project  fails  to  meet 
organizational  needs;  the  participating  employee  may   terminate  participation  at  any  time. 
The  operating  guidelines  provide  a  sample  work  agreement  which  agencies  may  use  or 
modify  as  needed.  The  work  agreement  requires  the  signatures  of  the  employee,  the 
supervisor,  and  the  agency  coordinator. 

*■    Signing  of  Work  Agreemeru.    After  completing  the  Rexiplace  training,  employees  and 
supervisors  sign  the  work  agreement  indicating  their  acceptance  of  the  specified 
expectations. 


► 


► 


Implementation.   Participants  begin  their  Flexiplace  work  arrangements  according  to  the 
specifications  in  their  work  agreements. 


►•    Survey  Evaluation.    Starting  with  baseline  data  provided  at  the  beginning  of  the  pilot  and 
continuing  with  evaluation  information  provided  at  six-month  intervals,  participants  and 
their  supervisors,  customers/clients,  and  local  union  officials  complete  and  submit 
evaluation  surveys  to  the  FMT. 

►    Focus  Groups.    Participating  agencies  establish  discussion  groups  for  participants  and 
their  supervisors  to  provide  support  and  assistance  as  well  as  to  serve  as  spontaneous 
sources  of  evaluation  information.  Typically,  these  groups  meet  monthly  for  the  first  few 
months  and,  thereafter,  on  an  as-needed  basis.  Where  applicable,  union  representatives 
are  invited  to  attend  focus  group  sessions.  After  each  meeting,  the  focus  group  discussion 
leaders  provided  the  FMT  with  written  reports  summarizing  the  group's  discussion. 


Newsletter.  OPM  published  a  newsletter  covering  a  broad  array  of  issues  associated  with 
telecommuting.  We  distributed  this  newsletter,  "Flexiplace  Focus,"  to  participants  and  to 
other  interested  parties. 


948 


METHODOLOGY 

The  FMT  structured  the  evaluation  of  this  project  to  obtain  a  broad  assessment  of  the 
operation  of  alternative  workplace  arrangements.    We  based  the  evaluation  on  information 
from  three  basic  sources:    survey  questionnaires,  focus  group  reports,  and  observations  by 
the  FMT. 

Survey  Question/mires.    Operating  through  the  agency  coordinators,  we  administered  separate 
evaluation  survey  questionnaires  (Appendices  A  through  D)  to  all  Flexiplace  participants, 
their  supervisors,  non-participating  control  employees,  customers/clients  of  the  participants, 
and  local  union  officials.  Our  survey  research  design  focused  on  using  the  questionnaires  to 
obtain  baseline  (job  performance)  and  other  background  information  at  the  beginning  of  a 
given  pilot  and  then,  after  6  and  12  months,  obtaining  evaluation/progress  information.  We 
utilized  the  following  schedule: 

>    Pilot  Beginning 

-  Participants  and  control  subjects  completed  background  questionnaires  on 
demographic  and  other  personal  information  including  work-related  attitudes  and 
perceptions. 

Supervisors  of  participants  and  controls  completed  questionnaires  on  employee 
performance  and  leave  usage  (baseline). 

*■    At  Six  and  Twelve  Months 

-  Participants  and  control  subjects  completed  questionnaires  on  their  perceptions  of  their 
job  experience  during  the  previous  six  months. 

Supervisors  and  customer/clients  completed  questionnaires  on  job  performance  of 
participants  and  control  group  employees. 

-  Supervisors  completed  questionnaires  on  organizational  job  performance  during  the 
preceding  six  months. 

-  Local  union  officials  completed  questionnaires  on  pilot  performance  during  the 
preceding  six  months. 

In  addition  to  the  Rexiplace  survey,  we  also  used  fmdings  from  the  Survey  of  Federal 
Employees  (SOFE)  conducted  by  OPM's  Office  of  Systems  Innovation  and  Simplification 
(OSIS,  1992).  This  major  survey  of  the  Federal  workforce  was  designed  to  provide  policy- 
makers with  information  about  Federal  employees  that  was  not  available  from  existing 
sources.  The  SOFE  covered  a  wide  range  of  personnel  areas  (including  Flexiplace)  and 
obtained  responses  from  approximately  32,000  employees. 


949 


Focus  Group  Reports.    We  requested  that  focus  group  leaders,  with  group  consent,  submit  a 
summary  highlighting  the  group's  discussion  for  each  session.  We  established  a  structured 
reporting  format  which  requested  positive  experiences,  negative  experiences,  and  group 
recommendations. 

FMT  Obserx'ations.    Through  its  experience  in  conducting  the  Flexiplace  project,  the  FMT 
made  several  observations  regarding  improved  ways  of  handling  the  program.  These 
observations  were  based  on  information  received  from  agency  Flexiplace  coordinators, 
Flexiplace  focus  groups,  personnel  directors,  a  survey  of  Federal  employees,  public  and 
private  sector  research  findings,  and  from  our  own  experience  implementing  Flexiplace. 
These  observations  are  included  in  this  report. 
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SURVEY  DATA  RESULTS 

At  the  time  this  report  was  written,  participation  in  Flexiplace  included  approximately  700 
Federal  employees  from  13  Federal  agencies.  The  findings  discussed  in  this  report,  however, 
are  based  on  the  following  numbers  of  survey  respondents: 

►•  522  participant  background/baseline  questionnaires 
►•  224  participant  six-month  evaluations  of  Flexiplace  experience 
»■  102  participant  one-year  evaluations  of  Flexiplace  experience 
*■  388  supervisor  baseline  evaluations  of  participants 

►  213  supervisor  six-month  evaluations  of  participants 
*■  100  supervisor  one-year  evaluations  of  participants 

►  62  supervisor  six-month  evaluations  of  organizational  performance 

►  49  supervisor  one-year  evaluations  of  organizational  performance 
►•  40  supervisor  evaluations  of  control  participants 

»•  40  control  participant  evaluations  of  work  experience 

►  30  customer/client  six-month  evaluations  of  participants 

The  difference  in  these  totals  is  due  to  the  fact  that  Flexiplace  implementation  dates  varied 
widely  across  agencies;  respondents  from  organizations  with  more  recent  implementation 
dates  had  not  completed  their  questionnaires  at  the  time  this  report  was  written. 

Flexiplace  participants  included  in  the  data  base  were  from  the  following  agencies: 

Department  of  Agriculture 

Department  of  the  Army 

Department  of  Health  and  Human  Services 

Department  of  the  Interior 

Department  of  Justice 

Department  of  the  Navy 

Department  of  the  Treasury 

Environmental  Protection  Agency 

Equal  Employment  Opportunity  Commission 

General  Accounting  Office 

General  Services  Administration 

Office  of  Personnel  Management 

National  Guard  Bureau 

The  Environmental  Protection  Agency  (EPA)  (116  participants),  Department  of  Health  and 
Human  Services  (84  participants),  Equal  Employment  Opportunity  Commission  (80 
participants),  and  Department  of  Agriculture  (71  participants)  had  the  highest  numbers  of 
participants  in  the  data  base.  (The  EPA  has  an  on-going  and  separate  alternative  worksite 
program  for  certain  employees  such  as  those  having  allergic  reactions  to  certain  indoor 
environments.  These  employees  were  not  participants  in  the  Flexiplace  project.) 
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Geographic  locations  of  participating  organizations  and  number  of  program 
participants: 

Arizona  (1)  Minnesota  (1) 

California  (102)  North  Carolina  (21) 

Colorado  (17)  Ohio  (1) 

District  of  Columbia  (186)  Pennsylvania  (33) 

Georgia  (18)  Utah  (1) 

Illinois  (11)  Virginia  (6) 

Kansas  (3)  Washington  (8) 

Kentucky  (2)  West  Virginia  (1) 
Maryland  (107) 

PARTICIPANT  GROUP  PROFILE 

We  requested  that  agencies  make  efforts  to  select  occupationally  and  demographically  diverse 
participant  groups.  As  one  can  see  from  the  following  participant  group  profile,  the  agencies 
were  moderately  successful  in  achieving  that  goal.  Where  available,  comparable  figures  for 
the  Federal  non-postal  civilian  workforce,  as  of  1990,  are  included  in  parentheses. 

DEMOGRAPHICS 

*■  Sex  =62%  (43%)  female 


►  Race/National  Origin 

White  (non-Hispanic) 

=  76%  (73%) 

Black  (non-Hispanic) 

=  17%  (17%) 

Asian 

=    4%  (3%) 

Hispanic 

=    2%  (5%) 

American  Indian 

=    1%  (2%) 

►  Age 

60  and  above 

=    6%  (5%) 

50-59 

=  14%  (19%) 

40-49 

=  36%  (29%) 

31-39 

=  35%  (30%) 

30  and  under 

=   9%  (17%) 

Average  Age 

=  42  (42) 

10 
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FAMIL  Y  STRUCTURE 

Married  and/or  living  in  a  family  relationship  with  another  adult  =  72% 

Participants  with  one  or  more  children  living  at  home  =  47% 

Age  of  children 

Pre-school  =20% 

Age  5-12  =  26% 

Age  13-18  =  14% 

Participants  with  no  children,  age  18  or  under,  living  at  home  =  53% 
DISABILITY  PARTICIPATION 

Participation  iri  project  because  of  a  physical  disability  =  7  % 

Participants  having  a  def)endent  disabled  child  or  adult  living  at  home  =  5 ' 
JOB  INFORMATION 

*■  Grade 


GS  1-3 

0%    (4%) 

GS  4-8 

9%    (40%) 

GS9-11 

21%  (26%) 

GS  12 

26%  (13%) 

GS  13 

27%  (9%) 

GS  14-16 

17%  (8%) 

Average  Grade  ■ 

=  13  (9) 

*■  Job  Type 

Clerical/ secretarial 

=  1% 

Professional  (non-supervisor) 

=  70% 

Technical/administrative 

=  20% 

Supervisor/manager 

=  8% 

Other 

=  1% 

Sample  of  Occupations 

Attorney,  Writer/Editor,  Physical  Scientist,  Librarian,  Investigator,  Veterinarian, 
Social  Science  Analyst,  Psychologist,  Environmenul  Engineer,  Specialists  (Personnel 

II 


953 


Management,  Employee  Development,  Employee  Relations,  Consumer  Safety, 
Computer,  Environmental  Protection,  Health  Systems),  Management/Program 
Analyst,  Biologist,  Pharmacologist,  Medical  Officer,  Financial/Budget  Analyst,  Tax 
Examiner,  Administrative  Assistant,  Clerk,  Secretary 

►  Work  Experience 

20  or  more  years  =46% 

11-19  years  =38% 

7-10  years  =9% 

3-6  years  =  5  % 

less  than  3  years  =2% 

»•  Appointment 

Full-time  permanent    =  92%  (87%) 
Part-time  permanent    =7%    (2%) 
Other  =1%    (11%) 

JOB  PERFORMANCE 

*■  Most  recent  performance  appraisal 

Outstanding  =40%  (28%) 

Exceeds  fully  successful  =44%  (49%) 

Fully  successful  =  14%  (22%) 

Other  (minimally  successful,  =  2%  (1  %) 

unacceptable,  other  rating 

schedules) 

*■  Time  period  when  most  productive 

Normal  business  hours  =57% 

Non-business  hours  =  43  % 

(After  6  pm,  before  7  am, 
weekends,  etc.) 

WORK  SITE  CHARACTERISTICS 

*■  Downtown,  central,  or  business  area  of  a  city  =  64% 

*■  No  availability  of  free  parking  =  55  % 

*■  Work  routes  with  high  traffic  and  frequent  gridlock       =49% 
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Summary  of  Participant  Group  Profile.  Most  of  the  522  Flexiplace  participant  survey 
respondents  (72  percent)  were  married  and/or  living  in  families,  nearly  half  (47  percent)  had 
children  under  18  living  at  home.  Most  were  full-time  professional  employees  (70  percent) 
with  pre-Flexiplace  job  performance  ratings  at  the  'Exceeds  Fully  Successful'  or 
'Outstanding'  levels  (84  percent)  and  most  worked  in  urban  downtown  areas.  The 
participants  tended  to  be  experienced  in  both  life  and  work:  their  average  age  was  42  and  84 
percent  had  1 1  or  more  years  of  work  experience. 

With  respect  to  racial  composition,  average  age,  and  proportion  of  disabled  employees,  the 
Flexiplace  participant  group  was  very  similar  to  the  Federal  non-postal  civilian  workforce. 
On  the  other  hand,  the  participant  group  had  proportionately  more  females,  higher  grades, 
more  part  time  employees,  and  more  employees  with  outstanding  job  performance  ratings 
than  does  the  Federal  workforce. 

A  particularly  important  finding  was  that  43  percent  of  the  participants  reported  that  their 
most  productive  time  periods  for  working  were  outside  normal  business  hours.  This  finding 
has  implications  for  efforts  to  improve  workforce  productivity:  flexible  work  arrangements 
can  be  used  to  allow  participants  and  their  organizations  to  take  fuller  advantage  of  worker 
productivity  peaks. 

OPERATIONAL  PERFORMANCE 

The  following  project  operation  results  were  obtained  from  surveys  administered  after  six  and 
twelve  months  in  the  project.  Most  of  the  narrative  focuses  on  the  six-month  results  which 
were  more  complete  at  the  time  of  this  writing.  Where  supported  by  sufficient  data,  twelve- 
month results  are  discussed.  In  all  of  the  tables  in  this  document,  data  are  presented  in  terms 
of  percentages  representing  the  proportions  of  respondents  whose  ratings/responses  fall  in  the 
indicated  categories.  Respondents  (for  each  table)  are  described  in  the  table  title. 

PARTICIPANT  JOB  PERFORMANCE 

To  measure  participant  job  performance,  we  surveyed  the  participants'  supervisors,  the 
participants,  and  customers/clients  of  the  participants. 

Supervisor  Ratings.  For  each  of  the  following  factors,  supervisors  provided  baseline  and 
Flexiplace  job  performance  ratings  for  their  participating  employees. 

►•    Quality  -  The  extent  to  which,  on  a  consistent  basis  during  the  evaluation  period,  the 
quality  of  the  employee's  work  met  the  generally  applied  standards  in  your  office  or 
reasonable  expectations. 

»■    Quantity  -  The  extent  to  which,  on  a  consistent  basis  during  the  evaluation  period, 
the  quantity  of  the  employee's  work  met  the  generally  applied  standards  in  your  office 
or  reasonable  expectations. 
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»■    Timeliness  -  The  extent  to  which,  on  a  consistent  basis  during  the  evaluation  period, 
the  timeliness  of  the  employee's  work  met  the  generally  applied  standards  in  your 
office  or  reasonable  expectations. 

»•    Interpersonal  Disposition  -  The  extent  to  which,  on  a  consistent  basis  during  the 
evaluation  period,  the  employee  was  pleasant/cooperative  to  work  with. 

*■    Independence  -  The  extent  to  which,  on  a  consistent  basis  during  the  evaluation 
period,  the  employee  handled  work  assignments  with  the  independence  generally 
expected  for  the  employee's  experience,  work  assignments,  and  conditions  in  your 
office. 

►  Currency  of  KSAs  -  The  extent  to  which,  during  the  evaluation  period,  the 
employee's  knowledge,  skills,  and  abilities  were  up-to-date. 

►■    Availability/Accessibility  -  The  extent  to  which,  on  a  consistent  basis  during  the 
evaluation  period,  the  employee  was  available/accessible  for  the  timely  conduct  of 
business. 

►  Overall  -  The  overall  job  performance  during  this  evaluation  period. 
Supervisors  submitted  these  job  performance  ratings  for  three  separate  rating  periods: 

(1)  Baseline  period  (the  six  months  immediately  preceding  implementation  of  the 
pilot) 

(2)  The  first  six  months  of  the  pilot 

(3)  The  final  six  months  of  the  pilot 

Supervisors  submitted  two  types  of  job  performance  ratings:  performance  change  ratings 
and  performance  level  ratings.  For  the  performance  change  ratings,  we  asked  supervisors  to 
indicate,  for  the  given  rating  period  of  Flexiplace  participation,  whether  there  had  been 
improvement/decline  in  the  participant's  job  performance  (relative  to  the  participant's 
performance  during  the  prior  workyear).  We  provided  the  following  response  scale  for 
performance  change  ratings: 

A  =  Decline  D  =  Slight  Improvement 

B  =  Slight  Decline  E  =  Improvement 

C  =  No  Change 
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For  convenience  of  presentation,  the  categories  (A  and  B;  D  and  E)  on  each  end  of  the 
performance  change  scale  were  collapsed  into  single  categories. 

Perfoniiance  level  ratings  indicated  the  supervisor's  perception  of  the  level  of  job 
perfomiance  for  a  given  rating  period.  The  following  scale  was  used: 

1  -  Unsatisfactory 

2  -  Somewhat  less  than  satisfactory 

3  -  Satisfactory 

4  -  Somewhat  more  than  satisfactory 

5  -  Excellent 

Because  there  was  such  a  small  number  of  participants  receiving  ratings  of  1  or  2,  these  two 
categories  were  combined  in  our  analysis. 

Performance  Change  Ratings.    Table  1  presents  performance  change  ratings  for  the  specified 
job  performance  factors.    The  data  support  the  following  observations: 

►  In  all  factors,  most  participant  job  performance  during  Flexiplace  was  rated  as 
unchanged  from  their  pre-Flexiplace  job  performance.  Across  the  performance 
factors,  the  percentage  of  participants  with  unchanged  job  performance  ranged  from 
54  percent  to  79  percent.  The  percentage  for  overall  performance  was  64  percent. 

►  In  all  factors  except  "availability,"  a  significantly  (p<  .01)  larger  percentage  of 
participants  showed  improvement  than  showed  a  decline.  Across  the  performance 
factors,  the  percentage  of  participants  with  improved  performance  ranged  from  1 1 
percent  to  39  percent  (quantity  of  work  produced  had  the  highest  improvement 
percentage).  The  percentage  for  overall  performance  was  33  percent. 

»•    The  slightly  larger  decline  percentages  for  quantity,  timeliness,  and  availability 
relative  to  the  other  factors  are  not  large  enough  to  be  meaningful. 
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TABLE  1 

Job  Performance  Factors  and  Corresponding  Supervisor  Ratings:    Flexiplace  Participants' 
First  Six  Months  (n  =  216) 


Ratings  (%) 

No 

Factor 

Decline 

Change 

Quality 

4 

69 

Quantity 

7 

54 

Timeliness 

12 

60 

Interpersonal 

Disposition 

3 

71 

Independence 

1 

71 

Keeping  up-to-date 

4 

79 

Availability/ 

Accessibility 

15 

74 

Overall 

3 

64 

Performance 

Improved 
27 
39 
28 

26 
28 
17 

11 

33 


Table  2  summarizes  supervisor  ratings  of  participant  job  performance  during  the  fmal  six 
months  of  the  project.  The  results  replicate  those  shown  above. 

TABLE  2 

Job  Performance  Factors  and  Corresponding  Supervisor  Ratings:    Flexiplace  Participants' 
Final  Six  Months  (n  =  102) 


Ratings  (%) 

No 

Factor 

Decline 

Change 

Quality 

5 

63 

Quantity 

10 

52 

Timeliness 

12 

57 

Interpersonal 

Disposition 

5 

70 

Independence 

4 

66 

Keeping  up-to-date 

1 

77 

Availability/ 

Accessibility 

10 

72 

Overall 

6 

53 

Performance 

Improved 

32 
38 
31 

25 
30 

22 

18 
41 
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Note:  For  the  remaining  information  on  supervisor  ratings  of  participant  job  performance, 
ratings  on  the  specified  factors  of  job  performance  and  overall  job  performance  were  very 
similar.  Consequently,  we  will  focus  discussion  on  overall  job  performance. 

Baseline  Perfonuance  Level  and  Performance  Change.  Additional  evidence  of  the  impact  of 
Flexiplace  on  job  performance  can  be  obtained  by  comparing  Flexiplace  performance  change 
with  pre-Flexiplace  (baseline)  performance  level. 

Figure  1  shows  overall  job  performance  change  (six  months  into  the  pilot)  by  level  of 
baseline  (pre-FlexipIace)  performance  (performance  levels  1  and  2  contained  too  few 
participants  and,  consequently,  are  omitted  from  discussion).  The  graph  shows  that  the 
percentage  of  category  3  (satisfactory  performance)  participants  showing  improvement  during 
Flexiplace  was  greater  than  that  in  either  category  4  or  category  5.  This  is  important  since, 
as  a  group,  satisfactory  performers  have  more  room  for  improvement  than  have  higher 
performing  employees. 


Job  Performance  Improvement/Decline 

In  Comparison  To  Pre-Flexiplace  Performance 


o 


s 


Legend 
W^  Improvement 
^^  No  Change 
I      I  Dedine 


Satisfactory  Exceeds  Excellent 

Pre-Flexiplace  Perfomfiance 


Figure  1.    Percentages  of  Participants  Showing  Improvement,  No  Change,  or  Decline  in 

Flexiplace  Job  Performance  by  Categories  of  Pre-Flexiplace  Performance. 
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Perfonnonce  Level  Ratings.    Table  3  presents  the  distribution  of  supervisor  ratings  of  the 
level  of  participant  job  performance  for  the  three  rating  periods  (baseline,  six  months,  and  12 
months).  These  data  show  very  little  change  in  the  distribution  of  performance  level  ratings 
across  the  three  rating  periods:  percentage  change,  from  one  rating  period  to  another,  for  any 
o  the  performance  levels  was  6  percent  or  less. 

TABLE  3 

Supervisor  Ratings  of  Level  of  Participant  Job  Performance  for  Three  Rating  Periods 


Ratings  (%) 

Rating 

l^ss  Than 

More  Than 

Period 

Salisfact. 

Satisfact. 

Satisfact. 

Excell. 

Baseline 

1 

17 

37 

45 

(n  =  379) 

6-Months 

2 

19 

38 

41 

(n  =  223) 

12-Months 

4 

22 

31 

44 

(n=110) 

Supervisor  Ratings  of  Control  Employees.    At  the  time  this  report  was  written,  we  had 
received  76  baseline  ratings  of  control  group  employees  but  only  40  six-month  ratings.  The 
size  of  the  latter  number  is  not  sufficient  to  support  any  solid  comparative  interpretations. 
We  provide  a  summary  of  these  data  for  information  purposes  with  the  caution  that  these 
data  should  be  regarded  as  anecdotal.  In  terms  of  performance  change,  supervisors  indicated 
that  the  job  performance  for  87  percent  (34)  of  the  control  employees  had  not  changed  during 
the  first  six  months  of  the  pilot;  10  percent  (4)  were  rated  as  improved  and  1  control 
employee  job  performance  was  rated  as  declined.    Table  4  presents  the  distribution  of 
control  employee  performance  levels  for  the  baseline  and  six-month  rating  periods.  The  table 
reflects  a  15  percent  drop  in  the  number  of  control  employees  with  excellent  performance 
level  ratings. 
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TABLE  4 

Suporv  isor  Rollings  of  Level  of  Control  Employee  Job  Performance  for  Two  Rating  Periods 


Ratings  (%) 

Rating 

l^ss  Than 

More  Than 

Period 

Satisfact. 

Satisfact. 

Satisfact. 

Excell. 

Baseline 

0 

20 

30 

50 

(n  =  76) 

6-.Monlhs 

2.5 

32.5 

30 

35 

(n  =  40) 

Participant  Self-Assessments.    We  asked  Flexiplace  participants  to  provide  self-assessments 
regarding  their  job  performance  during  the  project.  We  provided  them  with  the  same 
performance  change  rating  scales  provided  to  their  supervisors.  We  requested  these  self- 
assessments  on  some  of  the  same  job  performance  factors  used  with  their  supervisors;  in 
addition,  however,  we  included  introspective  factors  such  as  ability  to  concentrate.  Tables  5 
and  6  present  participant  responses  for  the  initial  six  months  and  final  six  months, 
respectively,  of  the  project.  As  noted  with  supervisor  ratings,  participant  twelve-month  self- 
assessments  replicate  their  six-month  assessments.  Generally,  participants  were  more  likely 
than  their  supervisors  to  see  improvement  (as  opposed  to  no  change)  in  their  job  performance 
since  entering  Flexiplace.  Of  particular  note  are  the  participants"  strongly  positive  responses 
to  factors  such  as  efficiency  (relative  amount  of  time  required  to  accomplish  a  given  amount 
of  work),  ability  to  concentrate  while  working,  and  motivation  toward  work. 

TABLES 

Job  Performance  Factors  and  Corresponding  Participant  Self-Assessments:  Flexiplace 
Participants'  First  Six  Months  (n=224) 


Improved 
61 
69 
60 
81 

88 

74 


Ratings  (%) 

No 

Factor 

Decline 

Change 

Quality 

0 

39 

Quantity 

2 

29 

Timeliness 

2 

38 

Efficiency 

2 

17 

Ability  to 

Concentrate 

1 

11 

Motivation  Toward 

Work 

0 

26 

19 


Ratings 

No 

Factor 

Decline 

Change 

Quality 

1 

30 

Quantity 

1 

21 

Timeliness 

1 

26 

Efficiency 

0 

23 

Ability  to 

Concentrate 

0 

9 

Motivation  Toward 

Work 

0 

19 

961 


TABLE  6 

Job  Performance  Factors  and  Corresponding  Participant  Self-Assessments:  Flexiplace 
Participants'  Final  Six  Months  {n  =  115) 


Improved 
69 
78 
73 
77 

91 

81 

Customer/Client  and  Control  Group  Ratings.    At  the  time  this  report  was  written,  there  were 
only  30  Customer/Client  ratings  and  40  control  employee  self-assessments  in  the  data  base; 
these  numbers  are  too  small  to  serve  as  representative  samples  of  customers/clients  or  control 
employees.  We  are  providing  an  analysis  of  these  data,  therefore,  for  information  purposes 
only  and  with  the  same  caution  applied  to  the  supervisor  control  ratings  above. 

The  customer/client  ratings  of  participant  job  performance  are  very  similar  to  those  provided 
by  the  supervisors.  Most  participant  job  performance  was  rated  as  unchanged  except  for 
quantity  of  work  produced  where  most  (50  percent)  were  rated  as  improved. 
In  contrast  to  participant  self-assessments,  the  control  employees  were  more  likely  to  assess 
their  six-months  performance  as  unchanged  as  opposed  to  improved. 

TABLE? 

Job  Performance  Factors  and  Corresponding  Customer/Client  Ratings:  Flexiplace 
Participants'  First  Six  Months  (n=30) 


Improved 
20 
50 
33 

23 

17 

21 


Ratings 

(%) 

No 

Factor 

Decline 

Change 

Quality 

0 

80 

Quantity 

7 

43 

Timeliness 

7 

60 

Interpersonal 

Disposition 

7 

70 

Availability/ 

Accessibility 

10 

73 

Communication 

7 

72 

20 
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TABLE  8 


Job  Performance  Factors  and  Corresponding  Control  Employee  Self-Assessments:  First  Six 
Months  of  Flexiplace  Pilot  (n=40) 


Ratings  (*) 

No 

Factor 

Decline 

Change 

Quality 

0 

63 

Quantity 

2 

48 

Timeliness 

7 

58 

Efficiency 

2 

58 

Ability  to 

Concentrate 

12 

58 

Motivation  Toward 

Work 

12 

55 

Improved 
37 
50 
35 
40 

30 

33 


Summary  of  Participant  Job  Performance  Ratings.    More  than  90  percent  of  the  supervisors 
and  95  percent  of  the  participants  judged  that  Flexiplace  job  performance  was  either 
unchanged  or  improved  relative  to  pre-Flexiplace  performance  levels.  When  considering  the 
implications  of  "unchanged"  job  performance  ratings,  it  is  important  to  note  that  84  percent 
of  the  participants  entered  the  Flexiplace  pilot  with  job  performance  ratings  of  at  least 
"exceeds  fully  successful"  (44  percent  with  "exceeds  fully  successful"  and  40  percent  with 
"outstanding").  For  the  majority  of  the  participants,  therefore,  Flexiplace  job  performance 
ratings  of  "unchanged"  imply  that  a  very  high  level  of  performance  was  maintained.  While 
little  weight  can  be  placed  on  the  customer/client  and  control  group  findings  (because  of  their 
small  sample  sizes),  their  general  direction  was  consistent  with  the  overall  job  performance 
findings. 

WORK-RELATED  INTERPERSONAL  COMMUNICATION 

A  key  factor  that  can  be  affected  by  Rexiplace  and,  at  the  same  time,  affect  the  success  of 
this  work  arrangement  is  interpersonal  communication.  Using  the  same  scale  as  above,  we 
asked  participants  and  their  supervisors  to  judge  the  impact  of  Flexiplace  on  the  effectiveness 
of  communication  between  participants  and  supervisors  and  between  participants  and  co- 
workers. Participants  also  rated  work  assignment  communications  from  supervisors.  Tables  9 
and  10  present  their  responses. 
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TABLE  9 


Judgments  of  Work-Related  Interpersonal  Communications:  Flexiplace  First  Six  Months: 
P=judged  by  participants  (n  =  224);  S=judged  by  supervisors  (n=215) 


Ratings  {%) 

Factor 

Decline 

No  Change 

Improved 

Between 

Participants  and: 

Supervisor  (S) 

4 

72 

24 

(effectiveness)\ 

Supervisor  (P) 

5 

70 

25 

(effectiveness) 

Co-workers  (S) 

7 

76 

17 

(effectiveness) 

Co-workers  (P) 

7 

75 

18 

(effectiveness) 

Supervisor  (P) 

2 

68 

30 

(work  assignment 

.V     .   x-^-  \ 

process) 

TABLE  10 

Judgments  of  Work-Related  Interpersonal  Communications:  Flexiplace  Final  Six  Months: 
P=judged  by  participants  (n  =  115);  S=judged  by  supervisors  (n  =  I02) 


Ratings  (%) 

Factor 

Decline 

No  Change 

Improved 

Between 

Participants  and: 

Supervisor  (S) 

6 

68 

26 

(effectiveness)\ 

Supervisor  (P) 

4 

69 

27 

(effectiveness) 

Co-workers  (S) 

6 

76 

18 

(effectiveness) 

Co-workers  (P) 

10 

74 

16 

(effectiveness) 

Supervisor  (P) 

5 

70 

25 

(work  assignment 

process) 

22 
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Summary  of  Interpersonal  Communications.    The  pattern  of  judgments  regarding 
interpersonal  communication  is  similar  to  that  regarding  job  performance.  More  than  90 
percent  of  the  respondents,  both  participants  and  their  supervisors,  judged  that  there  was  no 
change  in  the  effectiveness  of  work-related  interpersonal  communication;  of  those  perceiving 
a  change,  significantly  more  saw  an  improvement  as  opposed  to  a  decline  in  communication 
effectiveness. 

QUALITY  OF  PERSONAL  LIFE 

One  of  the  more  popular  categories  of  telecommuting  benefits  is  the  participant's  quality  of 
life.  We  asked  participants  to  rate  the  impact  of  Flexiplace  on  various  quality  of  life  factors. 
Tables  11  and  12  reflect  participant  responses  in  this  area. 

TABLE  11 

Participant  Ratings  of  Flexiplace  Impact  on  Quality  of  Personal  Life  Issues;  First  Six  Months 
of  Flexiplace  (n=224) 


Ratings 


Decline 

No  Change 

Improved 

Factor 

Time  for  Family/ 

2 

25 

73 

Personal  Life 

Time  for  Social/ 

Recreational 

2 

41 

57 

Activity 

Flexibility  of 

Dependent 

0 

49 

51 

Care  Options 

0 

58 

42 

Physical  Health 

I 

29 

70 

Mental  Health 

Overall  Quality  of 

2 

33 

65 

Ufe 

23 
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TABLE  12 

Participant  Ratings  of  Flexiplace  Impact  on  Quality  of  Personal  Life  Issues;  Final  Six  Months 
of  Flexiplace  (n  =  1 1 5) 


Ratings 

(%) 

Factor 

Decline 

No  Chanee 

Improved 

Time  for  Family/ 
Personal  Life 

1 

22 

77 

Time  for  Social/ 

Recreational 

Activity 
Flexibility  of 

Dependent  Care 

Options 
Physical  Health 
Mental  Health 

1 

0 

3 

1 

33 

88 
53 

27 

66 

12 
44 
72 

Overall  Quality  of 
Life 

0 

23 

77 

Summary  of  Quality  of  Personal  Life.    Participants'  responses  indicate  that  Flexiplace  has  had 
a  positive  impact  on  their  quality  of  personal  life.  A  substantial  proportion  of  the  participants 
responded  that  there  had  been  at  least  some  improvement  attributable  to  the  advent  of 
Flexiplace  (only  3  percent  or  fewer  reported  a  decline).  This  finding  is  particularly  timely  in 
view  of  the  recent  national  concern  that  American  adults  constantly  feel  pressed  for  time  and 
feel  that  this  time  pressure  has  adverse  implications  for  their  families  (Schor  &  Leete-Guy, 
1992). 

QUALITY  OF  WORK  LIFE 

Because  much  of  the  change  and  readjustment  required  for  Flexiplace  participation  is  in  the 
work  life  area,  the  impact  of  Flexiplace  on  participant  quality  of  work  life  is  very  important. 
We  asked  participants  and  supervisors  about  an  array  of  work  life  issues  that  can  be 
categorized  as  work  environment  (alternative  worksite),  interpersonal  relationships,  and  job 
content.  Tables  13  and  14  reflect  the  responses  for  these  issues. 
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TABLE  13 

Ratings  of  Flexiplace  Impact  (First  Six  Months)  on  Quality  of  Work  Life  Issues:  As  Judged 
by  Participants  (P)  (n  =  224)  and  Supervisors  (S)  (n  =  215) 


Factor 

Work  Environ.  (P) 

Decline 

Ade<]uacy  of 

Equipment 

25 

Adequacy  of 

Furnishings 

7 

Adequacy  of  Space 

4 

Work-Related 

Comfort 

1 

Freedom  from 

Distraction 

1 

Health-Related 

Quality 

0 

Access  to  materials/ 

equipment 

37 

Participant 

Relationships 

with 

Supervisor  (P) 

4 

Supervisor  (S) 

3 

Co- Workers  (P) 

5 

Co- Workers  (S) 

4 

Sense  of  Belonging 

to  Org.  (P) 

9 

Job  Content  (P) 

Convenience  for 

Meeting  Job 

Requirements 

6 

Challenge  of  Work 

Assignments 

2 

Chances  of  Fulfilling 

Career 

3 

Ratings  (%) 

No  Change 

46 

58 
52 

30 

22 

34 

50 


73 
73 
80 
78 


70 

46 
68 
60 


Improved 

29 

35 
44 

69 

77 
66 
13 


23 
24 
15 
18 


21 

48 
30 

37 
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TABLE  14 

Ratings  of  Flexiplace  Impact  (Final  Six  Months)  on  Quality  of  Work  Life  Issues:  As  Judged 
by  Participants  (P)  (n  =  115)  and  Supervisors  (S)  (n=I02) 


Factor 

Work  Environ.  (P) 

Decline 

Adequacy  of 

Equipment 

17 

Adequacy  of 

Furnishings 

5 

Adequacy  of  Space 

4 

Work-Related 

Comfort 

2 

Freedom  from 

Distraction 

0 

Health-Related 

Quality 

0 

Access  to  materials/ 

equipment 

29 

Participant 

Relationships 

with 

Supervisor  (P) 

5 

Supervisor  (S) 

5 

Co- Workers  (P) 

8 

Co-Workers  (S) 

4 

Sense  of  Belonging 

to  Org.  (P) 

10 

Job  Content  (P) 

Convenience  for 

Meeting  Job 

Requirements 

2 

Challenge  of  Work 

Assignments 

1 

Chances  of  Fulfilling 

Career 

6 

Ratings 

{%) 

No  Chanee 

Improved 

49 

34 

58 

37 

50 

46 

32 

66 

28 

72 

37 

73 

56 

15 

71 
74 
76 
80 

72 


43 
69 

52 


24 
21 
16 
16 

18 


55 
30 

42 


Summary  of  Quality  of  Work  Life.  In  general,  participant  ratings  of  quality  of  work  life  were 
quite  favorable,  especially  in  view  of  the  many  personal  and  interpersonal  adjustments 
involved.  Regarding  interpersonal  relationship,  job  content,  and  most  work  environment 
factors,  more  than  90  percent  of  the  ratings  indicated  no  change  or  improved;  a  much  greater 
proportion  of  the  ratings  indicated  improvement  as  opposed  to  decline. 
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On  the  other  hand,  after  the  first  six  months  in  the  project,  25  percent  of  the  participants 
indicated  that  their  job-related  home  office  equipment  was  less  adequate  than  that  in  their 
conventional  offices;  37  percent  of  the  participants  indicated  that  their  Flexiplace  access  to 
work  materials  was   likewise  less  adequate  than  that  in  their  conventional  offices. 
Comparable  data  after  one  year  in  the  project  were  17  percent  and  29  percent,  respectively. 
These  responses  may  be  related  to  low  funding  allocations  for  the  pilots  and  procedural 
difficulties  typical  in  new  programs. 

PARTICIPANT  COSTS 

We  asked  participants  to  indicate  the  impact  of  Flexiplace  on  various  categories  of  their  job- 
related  expenses.  Tables  15  and  16  present  their  responses  in  this  area. 


TABLE  15 

Impact  of  Flexiplace  (First  Six  Months) 

on  Participant  Job-Related  Costs  (n= 

=224) 

Ratins  (%) 

Factor 

Transportation 
Dependent  Care 
Home  Maint. 
Miscellaneous 
Overall 

Decrease 
74 
5 
0 
73 
30 

No  ChanRe 
20 
91 
67 
20 
61 

Increase 
6 
4 
33 
7 
9 

TABLE  16 

Impact  of  Flexiplace  (Final  Six  Months)  on  Participant  Job-Related  Costs  (n=llS) 


Ratings  (%) 


Factor 

Decrease 

No  Change 

Increase 

Transportation 

80 

10 

10 

Dependent  Care 

17 

83 

0 

Home  Maint. 

4 

62 

34 

Miscellaneous 

75 

21 

4 

Overall 

35 

53 

12 

Summary  of  Participant  Costs.    More  than  70  percent  of  the  respondents  rqx>rted  reductions 
in  job-related  transportation  and  miscellaneous  costs  and  no  change  in  dqpendent  care  costs. 
Approximately  one-third  of  the  participants,  however,  experienced  increased  home 
maintenance  (probably  for  utilities)  costs  due  to  participating  in  Flexiplace.  In  terms  of  an 
overall  cost  assessment,  more  than  half  of  the  respondents  indicated  no  change  in  job-related 
costs  while  nearly  a  third  reported  a  reduction.  That  there  was  no  change  in  dependent  care 
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costs  appears  to  indicate  that  participants  adhered  to  our  guidance  that  Flexlplace  is  not  a 
direct  substitute  for  child  care. 

SICK  LEAVE  USAGE 

Research  findings  shared  by  members  of  the  Telecommuting  Advisory  Council  have  shown 
that  flexible  workplace  arrangements  can  result  in  reduced  usage  of  sick  leave.  Reduction  in 
sick  leave  usage  due  to  Flexlplace  participation  would  benefit  both  the  participant  and  the 
organization.  An  exact  measure  of  sick  leave  usage,  however,  requires  a  fairly  involved 
study  beyond  the  scope  and  resources  of  this  evaluation.  One  has  to  match  comparable  time 
periods  and  control  for  extenuating  circumstances  such  as  unusual  or  extended  illness.  To 
obtain  an  approximate  measure,  however,  we  asked  participants  to  assess  their  Flexiplace 
sick  leave  usage  relative  to  pre-Flexiplace  usage.  Their  responses  for  6/12  months 
respectively  were  as  follows: 

►  41%/45%  indicated  their  Flexiplace  sick  leave  usage  was  generally  lower  than 
prior  to  Flexiplace 

►  45%/43%  indicated  no  change  in  sick  leave  usage 

►  12% n%  could  not  determine  and  2%/5%  reported  an  increase 

If  this  finding  is  even  close  to  being  accurate,  organizations  using  Rexiplace  could  see  a 
reduction  in  operating  costs  as  well  as  increased  continuity  of  work  flow  (fewer  work 
stoppages  due  to  employee  illness).  A  public  health  benefit  related  to  this  finding  is  that  there 
would  be  a  reduction  of  the  impact  of  contagious  illnesses  since  there  would  be  a  reduction 
of  employees  bringing  such  illnesses  to  the  conventional  office. 

TRANSPORTATION  IMPACT 

The  aforementioned  research  by  members  of  the  Telecommuting  Advisory  Council  has 
identified  numerous  environmental  benefits  attributed  to  the  use  of  alternative  woricsite 
arrangements.  Most  of  these  benefits  are  related  to  the  expected  reduction  of  automobile  use, 
especially  during  rush  hours.  As  with  sick  leave,  an  extensive  study  beyond  the  scope  of  this 
evaluation  is  required  for  an  accurate  reading  on  transportation  impact.  The  U.S.  Department 
of  Transportation  is  conducting  such  a  study  (scheduled  for  completion  in  December,  1992). 
To  obtain  an  approximate  assessment,  however,  we  included  some  general  transportation 
impact  questions  in  our  participant  survey.  Tables  17  and  18  present  the  primary  fmdings 
from  responses  to  these  questions. 
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TABLE  17 

Impact  of  Flexiplace  (First  Six  Months)  on  Participant  Overall  Usage  of  One  or  More 
Vehicles  (cars,  vans,  light  trucks)  (n=224) 


Factor 
During  Rush 

Hours 
During  Non-Rush 

Hours 


Substantial 
Reduction 

44 

18 


Ratings  (%) 

Minor  Reduction 
35 
18 


No  Change 
20 
60 


Increases 
1 
4 


TABLE  18 

Impact  of  Flexiplace  (Final  Six  Months)  on  Participant  Overall  Usage  of  One  or  More 
Vehicles  (cars,  vans,  light  trucks)  (n  =  115) 


Ratings  (%) 

Substantial 

Factor 

Reduction 

Minor  Reduction 

No  Chanee 

Increases 

During  Rush 

Hours 

53 

29 

17 

1 

During  Non-Rush 

Hours 

25 

10 

60 

5 

Summary  of  Transportation  Impact.    The  Flexiplace  transportation  impact  responses  showed 
that  more  than  three-fourths  of  the  participants  reduced  their  vehicle  usage  during  rush  hours; 
more  than  one-third  of  the  participants  indicated  reduced  non-rush  hour  vehicle  usage.  These 
reduced  vehicle  usage  findings  are  consistent  with  the  earlier  reported  finding  that  Flexiplace 
participants  experienced  reduced  transportation  costs  as  a  result  of  Flexiplace  participation. 
That  approximately  half  of  the  respondents  reported  substantial  reductions  in  their  rush  hour 
vehicle  usage  is  a  promising  indication  for  our  national  efforts  to  reduce  air  pollution,  traffic 
congestion,  and  energy  usage.  A  recent  point  of  focus  for  traffic  researchers  (Mokhtarian, 
1991)  is  determining  whether  telecommuting-induced  reduction  in  rush  hour  vehicle  usage  is 
offset  by  increased  vehicle  usage  at  other  time  periods.  Our  results  suggest  the  answer  is  no. 
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ORGANIZATIONAL  PERFORMANCE 

The  job-related  impact  of  Flexiplace  is  not  limited  to  participants  and  their  supervisors,  but 
affects  overall  organizational  performance  as  well.  The  difficulty  in  separating  confounding 
influences  of  overall  organizational  performance  (quality,  quantity,  etc.  of  work)  requires  an 
intensive  examination  which  would  burden  supervisors  and,  possibly,  interfere  with  job 
performance.  We  decided,  therefore,  to  limit  the  scope  of  our  examination  of  organizational 
performance.  We  asked  supervisors  for  their  judgements  regarding  organizational 
performance  and  Flexiplace  feasibility. 

Six-month  ratings  (n=62)/TweIve-month  ratings  (n=49): 

►  Supervising  Flexiplace  participants 

-74%/72%    Feasible  as  is 

-  14%/16%    Feasible  with  modifications  to  Flexiplace 

-  9%/10%   Not  feasible,  too  difficult  to  supervise 

-  3%/  2%   Not  sure 

►  Meeting  organizational  performance  objectives 

-71%/76%    Feasible  as  is 

-  17%/12%    Feasible  with  modifications  to  Flexiplace 

-  8%/10%    Not  feasible 

-  5%/  2%   Not  sure 

►■  Effectiveness  of  participant  communication  with  co-workers  compared  with  pre- 
Flexiplace  effectiveness 

-  76%/76%    No  change 

-  17%/18%    Improved 

-  1%I  6%   Decline 

►  Quality  of  participant  relationship  with  co-workers  compared  with  pre-Flexiplace 
quality 

-  78%/80%    No  change 

-  18%/16%    Improved 

-  4%/  4%    Decline 

Summary  of  Organizational  Performance.    Sujiervisory  judgments  on  Flexiplace  and 
organizational  performance  are  important  because  they  present  a  view  of  the  collective 
functioning  of  participants  and  non-participants.  The  above  data  combined  with  the  data 
discussed  under  "Overall  Reactions  to  Flexiplace"  (p.  35),  suggest  that  Flexiplace  is  a 
feasible  and  desirable  option  for  most  organizations.  More  than  70  percent  of  the  supervisors 
indicated  that  Flexiplace  was  feasible  in  terms  of  meeting  organizational  objectives  and 
supervising  participants.  This  information  is  based  on  a  relatively  small  sample  of 
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organizations  and  should  be  interpreted  and  applied  cautiously.  Finally,  our  focus  group 
summaries  and  information  from  agency  Flexiplace  coordinators  suggest  that  some  of  the 
modifications  desired  by  supervisors  include  more  supervisor  control  over  selection  and 
number  of  participants,  more  technical  guidance  on  technological  issues,  more  flexibility  in 
agency-specified  procedures,  and  increased  agency  funding  for  program  operation  (primarily 
for  equipment  for  home  use:  computers,  modems,  etc.). 

ORGANIZATIONAL  COSTS  OF  FLEXIPLACE 

We  asked  supervisors  to  assess  costs  incurred  by  their  organizations  as  a  direct  result  of 
Flexiplace  activity.  Specifically,  we  requested  that  supervisors  provide  estimates  of  cost 
differences,  if  any,  between  what  was  spent  during  Flexiplace  participation  and  normal 
expenditures  absent  Flexiplace.  We  provided  the  following  categories  of  expense  for  their 
responses: 

►  Equipment 
»■  Furnishings 

»•  Training  and  Development 

►  Mail/Shipping 

►•  Maintenance/Repair 

►  Premium  Pay 

►  Other  Items 

We  also  provided  the  following  cost  response  scale: 


A. 

$0 

F. 

1100-1400 

B. 

100-200 

G. 

1500-1900 

C. 

300-400 

H. 

2000-3000 

D. 

500-700 

I. 

4000-5000 

E. 

800-1000 

J. 

6000  or  more 

A  substantial  majority  of  the  supervisors  (81  percent  -  first  six  months  and  86  percent  -  final 
six  months)  reported  spending  less  than  $200  (total)  on  equipment.  The  remaining  supervisor 
responses  on  equipment  costs  were  spread  evenly  among  the  other  cost  levels.  Regarding  the 
other  expense  categories,  90  percent  or  more  of  the  supervisors  indicated  no  additional 
expense  due  to  Flexiplace. 

The  main  cost  finding  was  that  more  than  80  percent  of  the  supervisors  rqrarted  no 
additional  expense  due  to  Flexiplace.  This  finding  may  require  further  study  since  it  may  be 
indicative  of  under-funding  typical  for  new  initiatives.  Also,  in  the  long  run  with  an 
expanded  and  broader  spectrum  of  participants,  there  may  be  increased  requirements  for 
equipment.  It  should  be  noted,  however,  that  the  future  is  likely  to  bring  increased 
expenditures  for  new  equipment  at  conventional  worksites  as  well.   Such  increased 
requirements  may  lead  to  Flexiplace  operating  costs  which  are  higher  than  those  currently 
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experienced.  On  the  other  hand,  we  anticipate  long  run  reductions  in  facility  costs  with 
expanded  utilization  of  Flexiplace.  The  ability  of  agencies  to  implement  successful  Flexiplace 
pilots  with  minimal  funding,  however,  is  a  strong  indication  of  the  applicability  of  Flexiplace 
to  diverse  organizations. 

OVERALL  REACTIONS  TO  FLEXIPLACE 

To  assess  the  overall  reaction  of  participants  and  supervisors  to  Flexiplace,  we  asked  both 
groups  to  indicate  the  desirability  of  Flexiplace.  We  asked  them  to  base  their  responses  on  an 
overall  consideration  of  all  relevant  factors.  Participants  responded  as  follows: 

Six  months  (n=224)/Twelve  months  (n=115) 

►  68%/72%     Very  desirable,  as  is 

►  22%/ 17%     With  some  modification,  very  desirable 

►  5%/10%    Desirable,  as  is 

►  4%/ 1%     With  some  modification,  desirable 

►  l%/0%    Other 

From  supervisors,  we  requested  opinions  on  the  desirability  of  further  implementation  of 
Flexiplace.  Responses  were  as  follows: 

Six  months  (n=62)/Twelve  months  (n=49) 

►  40%/54%   Desirable,  as  is 

►  39%/26%   Desirable  with  minimal  refinement 

►  5%/  6%   Desirable  with  substantial  refinement 
»•   9%/ 10%   Undesirable 

»■    7%/  4%   Other 

Summary  of  Overall  Reactions.    Considering  all  issues,  more  than  three-fourths 
(79  percent  after  6  months;  80  percent  after  12  months)  of  the  supervisors  and  nearly  all  (99 
percent  after  6  months;  100  percent  after  12  months)  of  the  participants  judged  Rexiplace  to 
be  a  desirable  option  requiring,  at  most,  minimal  refinement. 
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FOCUS  GROUP  FINDINGS 

The  following  findings  are  based  on  content  review  and  consolidation  of  the  focus  group 
reports.  From  an  analysis  standpoint,  the  primary  themes  evident  in  focus  group  discussions 
of  Fiexiplace  experiences  appear  to  be  consistent  across  agencies.  We  have  categorized  our 
analysis  of  the  focus  group  information  into  three  areas:  positive  aspects,  negative  aspects, 
and  general  observations. 

POSITIVE  ASPECTS 
PARTICIPANTS 

In  general,  Fiexiplace  participants  were  very  positive  and  enthusiastic  about  their  experience. 
The  most  commonly  mentioned  positive  aspects  of  participation  were: 

-fewer  distractions  and  interruptions 
-more  comfortable  work  environment 
-increased  ability  to  concentrate 
-improved  work  performance/productivity 
-reduced  stress 
-reduced  costs 

Additionally,  several  focus  groups  mentioned  that  Fiexiplace  improved  participant  quality  of 
family  life  and  control  over  personal  time. 

SUPERVISORS 

While  not  as  enthusiastic  as  the  participants,  the  supervisors  were,  nonetheless,  generally 
positive  about  their  experience  in  the  program.  Most  indicated  that  the  pilot  was  going  well, 
that  there  was  no  decline  in  participant  job  performance,  and  that  participant  morale 
improved  as  a  result  of  participation  in  the  program.  Several  expressed  a  desire  to  add  more 
participants  to  the  project. 

NEGATIVE  ASPECTS 

Both  participants  and  supervisors  were  very  forthcoming  in  pinpointing  and  discussing 
Fiexiplace  problem  areas.  Participants  and  supervisors  were  concerned  about  the  following 
issues: 

EQUIPMENT/LOGISTICS 

There  was  much  discussion  about  the  adequacy  of  equipment  and  logistical  support.  The 
focus  groups  suggested  that  the  project  would  function  more  effectively  with  increased 
support  in  this  area.  For  example,  one  frequent  complaint  focused  on  the  need  for  more  lap 
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top  or  other  computers  for  home  use.  There  were  also  telecommunications  problems  due  to  a 
lack  of  long  distance  calling  cards,  dedicated  telephone  lines,  answering  machines,  etc.  A 
few  complaints  focused  on  the  need  for  procedures/support  to  facilitate  the  transportation  of 
large  volumes  of  work  materials  to  and  from  home. 

REACTIONS  OF  CO-WORKERS 

There  were  two  types  of  problems  associated  with  non-participating  co-workers:    reluctance 
to  call  participants  at  home  and  sensitive/resentful  reactions  to  not  being  in  the  program.  In 
some  cases,  these  problems  diminished  without  supervisory  intervention  while  in  others, 
supervisory  involvement  resolved  the  problem.  Examples  of  helpful  supervisory  response  to 
non-participants  included: 

»■  Providing  them  with  detailed  information  on  the  program, 

►  Explaining  how  and  why  participants  were  selected,  and 

►  Explaining  the  prospects  and  specifics  of  eventual  expansion  of  the  program. 

INFLEXIBLE  AGENCY-BASED  OPERATING  PROCEDURES 

Participants  and  supervisors  at  some  agencies  felt  that  agency-specified  operating  procedures 
(selection,  scheduling,  etc.)  were  too  restrictive  and  inflexible.  They  felt  that  supervisors 
should  have  more  freedom  to  tailor  the  program  to  their  needs  and  to  select  participants. 

WORK  SCHEDULE 

Many  participants  thought  that  the  number  of  work-at-home  days  per  week  allowed  by  their 
agency  was  too  few  for  effective  utilization  of  the  program. 

SUPERVISOR  BEHAVIOR 

Some  participants  expressed  an  initial  concern  that  their  supervisors  were  too  anxious,  rigid, 
and  controlling  and  that,  in  some  cases,  supervisors  expected  increases  in  participant  job 
performance  on  their  Flexiplace  days. 

WORKING  MORE  THAN  NORMAL  HOURS 

Participants  reported  working  more  than  their  normal  tours  of  duty  on  their  Flexiplace  days. 
Fair  Labor  Standards  ramifications  of  Flexiplace  and  working  more  than  normal  tours  of  duty 
are  covered  in  the  operating  guidelines. 
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GENERAL  OBSERVATIONS 


> 


Participants  and  supervisors  stated  that  adequate  regular  planning  and  preparation  on  their 
part  were  important  for  successful  completion  of  job  assignments  while  in  Flexiplace. 


*■    After  the  initial  two-to-three  sessions,  the  involvement,  vitality,  and  usefubess  of  the 
focus  groups  appeared  to  diminish. 

►    Participating  organizations  appeared  to  resolve  most  adjustment  problems  (supervisor  and 
co-worker  sensitivity,  scheduling  issues,  etc.)  in  two-to-three  months. 

SUMMARY  OF  FOCUS  GROUP  FINDINGS 

The  focus  group  reports  provided  an  evaluation  perspective  different  from  that  of  survey 
questioimaires  and,  therefore,  served  to  clarify  and/or  add  to  the  material  obtained  from  the 
survey.  The  focus  group  fmdings  that  were  positive  tended  to  mirror  findings  from  the 
survey  material.  The  negative  findings  were  mostly  issues  surrounding  organizational 
adjustment  to  Rexiplace,  such  as  obtaining  equipment,  adjusting  co-worker  relationships,  and 
establishing  schedules.  These  fmdings  provided  us  with  additional  information  that  should  be 
included  in  our  guidelines  for  participating  organizations.  Our  general  observations  tended  to 
corroborate  the  finding  that  issues  associated  with  organizational  adjustment  to  Flexiplace 
rq)resent  the  primary  areas  of  difficulty  for  Rexiplace  operation.  There  appears,  however,  to 
be  about  a  two  to  three  month  period  in  which  organizations  resolve  or  begin  to  resolve  these 
issues.  Likewise,  the  usefulness  of  focus  groups  appears  to  begin  to  diminish  after  three 
months. 


35 


977 

FLEXIPLACE  MANAGEMENT  TEAM  OBSERVATIONS 

The  FMT  has  made  some  evaluation  observations  which  do  not  appear  elsewhere  in  our  data. 

AGENCY  MANAGEMENT  RESPONSE 

From  our  viewpoint,  the  most  difficult  and  challenging  aspect  of  this  whole  project  is  to 
encourage  management  to  see  the  benefits  of  participating  in  the  Flexiplace  program.  We 
base  this  assertion  on  information  received  from  agency  coordinators,  Flexiplace  focus 
groups,  personnel  directors,  the  "Survey  of  Federal  Employees",  public  and  private  sector 
research  findings,  and  from  our  own  experience  implementing  Rexiplace.  It  appears  that 
management  reluctance  is  caused  by  anxiety  over  change,  fear  of  loss  of  control,  fear  of 
union  involvement,  negative  attitudes  toward  subordinates,  and/or  general  inertia.  In  addition 
to  hindering  efforts  to  establish  Flexiplace  pUots,  management  reluctance  also  hindered 
efforts  to  disseminate  Flexiplace  information  to  Federal  employees. 

Reluctant  managers  were  unmoved  by  information  on  the  numerous  benefits  and  success 
stories  associated  with  private  sector  and  State/local  government  telecommuting  programs. 
However,  they  appeared  to  benefit  from  small  meetings  conducted  by  Flexiplace  coordinators 
who  addressed  the  managers'  concerns.  They  were  also  responsive  to  information  on  the 
experiences  of  similar  Federal  organizations  already  participating  (including  testimonials  from 
participants  and  supervisors),  to  mandates  from  top  management,  and  to  organizational 
contingencies  (such  as  loss  of  workspace  or  serious  illness  of  valued  employees). 

While  we  have  focused  on  management  reluctance,  it  is  important  to  note  that  we  received  a 
substantial  amount  of  management  support  and  cooperation  without  which  we  could  not  have 
conducted  this  program  successfully.  Also,  now  that  the  Rexiplace  program  has  a  successful 
track  record  in  the  13  participating  agencies,  managers  in  other  agencies  are  displaying 
greater  interest  in  participation.  Finally,  we  fully  expect  that  the  findings  in  this  report  will 
have  a  persuasive  impact  on  management  thinking. 

FLEXIPLACE  TRAINING 

We  designed  Flexiplace  training  for  use  with  class-size  groups.  Initially,  this  design  worked 
satisfactorily.  As  the  project  continued,  however,  agencies  began  to  approve  participation  for 
one  or  two  individuals  at  a  time  as  opposed  to  the  initial  implementation  of  larger  numbers  of 
participants.  This  presented  a  problem  because  agencies  had  to  either  delay  participation  until 
sufficient  numbers  were  available  for  a  training  class  or  implement  without  training. 
Consequently,  we  developed  and  are  piloting  an  additional  training  package  designed  for  self- 
adminlstratlon  to  accommodate  one  or  two  participants  at  a  time. 
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PROGRAM  DOCUMENTATION 

We  found  that  the  expenditure  of  resources  in  preparing  the  operating  guidelines  was  well- 
invested.  These  guidelines  provided  the  reference  necessary  to  assist  and  even  influence 
organizational  participation. 

We  also  found  that  our  newsletter  was  extremely  useful  as  a  marketing  tool  as  well  as  a 
source  of  information  to  participants  and  to  the  public.  We  continue  to  receive  numerous 
requests  for  the  operating  guidelines  as  well  as  the  newsletter. 

A  list  of  other  documents  produced  in  support  of  Flexiplace  is  provided  at  Appendix  E. 

AGENCY  COORDINATORS 

We  observed  that  the  quality  of  the  Rexiplace  coordinators  was  a  critical  ingredient  for  the 
success  of  the  pilot  program.  In  some  cases,  the  success  or  lack  thereof  was  directly 
attributable  to  the  capability  and  motivation  of  the  individual  designated  to  be  the  agency 
coordinator. 
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RECRUITING  AND  RETENTION 

As  mentioned  at  the  beginning  of  this  report,  one  of  the  initial  reasons  for  establishing 
Flexiplace  was  to  improve  the  Federal  Government's  ability  to  recruit  and  retain  capable 
employees.  In  the  operating  guidelines  we  specify  that  Flexiplace  should  not  be  used  with 
trainee-level  employees;  it  may  be  used,  however,  with  new  non-trainee  employees;  some 
such  new  employees  may  require  an  initial  orientation  period  before  beginning  Flexiplace. 
Flexiplace  may  be  used  to  target  new  labor  markets  such  as  severely  disabled  individuals, 
individuals  with  other  personal  constraints,  and  individuals  who  live  a  long  distance  from  the 
job  site. 

There  is  a  very  beneficial  linkage  between  employee  enthusiasm  for  the  program, 
productivity,  recruitment,  and  retention.  Employee  enthusiasm  for  Flexiplace  may  improve 
the  organization's  ability  to  retain  quality  employees.  Higher  retention  rates  mean  fewer 
situations  of  productivity  loss  due  to  the  hiring/training/adjustment  of  new  employees. 
Employee  enthusiasm  for  the  program  may  also  improve  the  organization's  ability  to  recruit 
quality  employees.  Recruiting  quality  employees  means  maintaining/improving  overall 
organizational  productivity. 

While  the  size  and  newness  of  the  project  prevent  us  from  making  a  direct  and  meaningful 
assessment  of  Flexiplace  impact  on  recruiting  and  retention,  we  have  information  which 
indirectly  bears  on  this  issue. 

RECRUITING 

After  information  on  Rexiplace  appeared  in  various  media,  we  began  to  receive  a  continuing 
flow  of  resumes,  phone  calls,  and  written  requests  seeking  Flexiplace  jobs.  Many  of  these 
requests  come  from  individuals  currently  employed  in  the  private  sector  or  in  state/local 
government  organizations.  We  also  receive  such  requests  from  disabled  individuals  as  well  as 
advocacy  groups  for  disabled  employees. 

RETENTION 

The  "Survey  of  Federal  Employees"  discussed  in  the  preceding  section  included  items  which, 
indirectly,  bear  on  Flexiplace  and  retention.  When  asked  about  Flexiplace  participation,  950 
of  the  32,000  respondents  indicated  that  they  were  participants.  When  asked  about  plans  for 
seeking  a  new  job,  significantly  (chi-square=45.8,  p<  .01)  more  of  the  Flexiplace 
respondents  (59  percent)  than  non-Flexiplace  respondents  (48  percent)  answered  'no'.  Also, 
significantly  more  (chi-square=38.9,  p<  .01)  of  the  Flexiplace  respondents  (64  percent)  than 
non-Flexiplace  respondents  (54  percent)  agreed  that  the  Federal  Government  is  a  great  place 
to  work.  Care  must  be  exercised  in  interpreting  and  applying  these  responses;  they  may  be 
subject  to  pre-selection  bias  and/or  to  erroneous  indication  of  Flexiplace  participation. 
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SUMMARY  OF  RECRUITING  AND  RETENTION 

While  the  newness  and  limited  size  of  the  Flexiplace  project  prevented  us  from  assessing  its 
impact  on  recruiting  and  retention,  anecdotal  and  indirectly-related  information  suggests  that 
lexiplace  may  have  a  positive  impact  in  this  area. 
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ADDITIONAL  MANAGEMENT  ISSUES 

In  this  section,  we  will  focus  on  the  additional  management  issues  of  oversight,  costs, 
communication/access,  and  general  pitfalls.  These  are  difficult  issues  and,  while  available 
data  are  informative,  they  will  not  support  definitive  conclusions  in  these  areas.  When 
utilization  of  Flexiplace  has  been  sufficiently  expanded,  these  issues  will  provide  excellent 
research  topics. 

OVERSIGHT  OF  EMPLOYEES 

One  of  the  most  commonly  discussed  management  concerns  is  oversight  of  Flexiplace 
employees,  effective  oversight  systems,  and  types  of  work  that  are  amenable  to  such 
oversight.  Our  response  is  that  managers  should  manage  by  results,  that  is,  they  should  focus 
their  oversight  on  the  work  produced  by  the  employee  as  opposed  to  directly  overseeing  the 
employee.  Utilizing  such  results,  the  manager  can  certify  time  and  attendance  in  a  legally 
approved  manner.  Conceptually  speaking,  the  application  of  management  by  results  is  a 
straightforward  process  with  production-oriented  jobs  in  which  employee  output  is  countable 
over  relatively  short  periods  of  time  (  claims  processed  per  day,  e.g.)   For  jobs  that  are  not 
production-oriented,  regular  use  of  substantive  progress  reporting  is  recommended. 
Employees  in  both  types  of  jobs  participated  in  the  pilot.  Most  of  the  participants,  however, 
were  in  non-production-oriented  jobs.  While  our  data  does  not  confirm  actual  use  of 
management  by  results,  we  found  no  indication  of  supervisor  problems  managing  Flexiplace 
employees.  Finally,  we  do  not  recommend  the  use  of  automated  monitoring  systems  to  track 
Flexiplace  employee  performance  (see  pitfalls). 

COSTS 

Due  to  the  highly  variable  nature  of  the  relevant  factors  and  to  the  difficulty  of  quantifying 
many  of  them  (morale,  e.g.),  it  is  not  practical,  currently,  to  venture  a  meaningful  judgement 
of  Flexiplace  cost-effectiveness.  Supervisor  responses  to  the  Flexiplace  surveys  indicate  that 
Flexiplace  program  costs  are  highly  variable  and  generally  depend  on  the  individual 
circumstances  of  the  piloting  organization.  The  data  show  that  Flexiplace  can  be  operated  on 
a  shoestring  budget  without  disrupting  the  organization's  ability  to  accomplish  its  mission. 
This  is  due,  at  least  partially,  to  the  availability  of  cost  saving  options  such  as  utilization  of 
surplus  or  employee-owned  equipment,  establishment  of  procedures  for  lending/rotating 
equipment  among  Flexiplace  participants.  On  the  other  hand,  some  agencies  with  larger 
budgets  have  spent  larger  sums  of  money  purchasing  new  equipment  for  participants. 

On  the  other  side  of  the  ledger,  Flexiplace  utilization  has  created  numerous  opportunities  for 
operating  cost  savings/cost  avoidance.  Long  term  cost  savings  for  agencies  using  Flexiplace 
can  result  from  reduced  facility  space  and  facility  maintenance  requirements.  More 
immediate  cost  savings  can  arise  from  improved  productivity  and  reduced  use  of  sick  leave. 
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Our  data  has  shown  evidence  of  both.  Flexiplace  potential  for  enhanced  recruiting  and 
retention  can  lead  to  cost  avoidance  from  reduced  requirements  for  new  employee  recruiting, 
hiring,  and  training  resources. 

COMMUNICATIONS/ACCESSIBILITY 

A  frequent  concern  expressed  by  prospective  managers  of  Flexiplace  employees  is  in  the  area 
of  communications  and  access  between  the  organization  and  the  participant.  Adequate 
communications  and  access  can  be  maintained  through  the  use  of  proper  pre-Flexiplace 
preparation  which  includes  establishing  procedures  and  schedules,  core  working/availability 
hours,  and  appropriate  safe-guards  and  back-ups.  This  preparation  should  also  include 
consideration  of  circumstances  involving  non-Flexiplace  employees  as  well  as 
accommodations  for  unexpected  organizational  needs.  The  resulting  details  should  be 
documented  in  the  Flexiplace  work  agreement  to  ensure  understanding  by  all  parties.  We 
addressed  these  issues  in  the  Flexiplace  operating  guidelines  and,  also,  in  the  Flexiplace 
training  administered  to  participants  and  their  supervisors.  According  to  the  survey  findings 
and  focus  group  responses,  supervisors  were  successful  in  maintaining  or  improving  the 
effectiveness  of  their  communication  with  Flexiplace  participants:  70  percent  of  the 
supervisors  indicated  no  change  in  the  effectiveness  of  their  communication  with  Flexiplace 
participants  and  25  %  indicated  an  improvement. 

PITFALLS 

Based  on  information  from  the  focus  groups,  management  team  observations,  and  rqx>rts 
from  agency  Flexiplace  coordinators,  we  have  developed  the  following  list  of  potential 
pitfalls. 

•  Establishing  rigid  agency-wide  operating  policies  and  procedures  which  do  not  allow 
supervisors  and  participants  room  to  adjust  the  program  to  suit  their  needs.  Flexibility 
within  reasonable  legal  parameters  is  a  key  ingredient  in  establishing  agency  policies. 
Rigidity,  on  the  other  hand,  can  ruin  the  experience  for  participating  organizations. 

•  Allowing  problem  employees  in  the  program.  Unless  there  is  a  careful  diagnosis 
indicating  that  flexiplace  is  a  specific  remedy,  problem  employees  will  remain 
problems  in  the  program  and  jeopardize  the  program  for  others. 

•  Allowing  employees  in  the  program  without  adequate  Flexiplace  training  (orientation). 
Employees  and  their  supervisors  need  to  understand  the  relevant  policies,  procedures, 
and  other  factors  associated  with  successful  operation  of  Flexiplace.  Without  such 
understanding,  unnecessary  problems  can  occur  which  put  a  strain  on  the  qperation  of 
the  program. 

•  Not  informing  and  working  with  unions  in  a  timely  maimer.  Agencies  planning  to 
allow  union  represented  employees  in  the  program  should  follow  our  guidelines  for 
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including  unions  in  the  process  as  early  as  possible  in  the  planning  stages.  Unions 
perceiving  they  have  been  bypassed  or  caught  off-guard  are  not  likely  to  respond 
favorably  to  the  implementation  effort. 

•  Starting  the  programs  without  proper  planning  and  preparation.  Supervisors  should 
not  begin  the  program  until  they  have  worked  out  operating  procedures,  expectations, 
schedules,  lines  of  communication,  etc.  with  both  participants  and  non-participants. 
Premature  start-up  places  unnecessary  strain  on  an  organization  which  is  already 
trying  to  adjust  to  a  new  circumstance. 

•  Coercing  managers  to  participate.  Agencies  should  avoid  coercing  unwilling  managers 
to  allow  their  subordinates  to  participate.  This  leads  to  serious  problems  with 
employee/manager  relationships  and  sometimes  to  management  reactions  which  stifle 
and/or  endanger  the  program. 

•  Automated  monitoring  of  employee  performance  (monitoring  an  employee's  key 
strokes  and  time  on/off  a  computer  via  electronic  devices,  e.g.).  This  should  not  be 
done.  Such  monitoring  has  been  shown  to  create  stressful  working  conditions,  is  the 
subject  of  proposed  Congressional  legislation  banning  such  monitoring,  and  is 
contrary  to  the  management  by  results  philosophy  of  Flexiplace. 

•  Allowing  Flexiplace  to  inconvenience  and/or  unfairly  burden  non-participating 
employees.  Inadequate  plaiming  and  preparation  can  lead  to  this  situation  which 
causes  both  morale  and  job  performance  problems. 
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CONCLUSION 

We  have  reached  a  scries  of  conclusions  based  on  findings  from  a  broad  range  of  sources: 
participants,  supervisors,  unions,  management  team  observations,  and  focus  groups.  These 
fmdings  covered  a  comprehensive  range  of  issues  and  factors  relevant  to  Flexiplace. 

►    Using  measures  in  areas  such  as  job  performance,  motivation,  quality  of  life,  and  costs, 
indications  were  that  Flexiplace,  using  employees  with  proven  performance,  was  a 
success.  This  is  not  surprising  since  the  PCMI  task  force  consolidated  the  designs  of 
proven  successful  telecommuting  programs  and  refined  the  result  to  suit  the  Federal 
environment.  Due  to  their  small  project  participation  numbers,  caution  should  be 
exercised  in  generalizing  our  fmdings  and  conclusions  to  younger,  lower-graded 
employees.  According  to  the  fmdings,  with  minor  refmements  in  guidance  materials  and 
utilization  with  proven,  successfully  performing  employees,  Flexiplace  is  ready  for 
general  implementation  in  the  Federal  personnel  management  system. 

►•    Flexiplace  is  a  significant  and  effective  addition  to  Federal  efforts  to  help  employees 
improve  their  quality  of  work  and  family  lives  and  otherwise  improve  their  handling  of 
work/family  issues.  Participating  employees  were  very  positive  about  their  Flexiplace 
experience.  Their  indications  of  improved  motivation  toward  work,  quality  of  life,  health 
and  stress  levels  were  impressive. 


► 


From  a  budgetary  standpoint,  Flexiplace  proved  to  be  a  versatile  mechanism.  Most 
participating  organizations  spent  very  little  money  on  their  pilot  programs.  That  some 
participants  experienced  declines  in  access  to  materials  and  adequacy  of  equipment 
neither  impaired  job  performance  nor  participant  enthusiasm  for  the  project.  The  fact  that 
the  pilot  worked  well  with  minimal  funding  is  very  encouraging.  In  some  cases,  however, 
increased  funding  would  be  very  beneficial  for  Flexiplace.  Such  funding  could  relieve 
equipment/materials  difficulties  and  make  Flexiplace  more  effective  than  it  already  is. 

Flexiplace  shows  promise  as  a  mechanism  for  reducing  Federal  operating  and  health  care 
costs.  Indications  of  improved  job  performance  (productivity),  reduced  usage  of  sick 
leave  (benefits),  improved  health  (health  care),  and  reduced  vehicle  usage 
(transportation/energy  issues)  for  a  significant  portion  of  the  participant  group  suggest 
long  run  reduction  in  costs  associated  with  these  areas. 

Two  primary  and  significant  areas  of  problems  were  revealed  in  the  pilot:  management 
reluctance  to  participation  and  organizational  adjustment  to  Flexiplace.  Both  problems  are 
rooted  in  the  difficulty  of  institutional  behavior  change. 

A  related  problem  is  that,  because  of  reservations  and/or  misperceptions,  many  managers 
are  not  disseminating  information  about  the  program  (OSIS,  1992).  Despite  efforts  to 
market  the  program  (FPM  letters,  newsletters,  conference  presentations,  agency  visits, 
regional  visits,  videos,  success  stories,  etc.)  and  despite  success  in  obtaining  media 
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attention,  we  continue  to  receive  complaints  that  employees  are  not  being  informed  or  are 
being  misinformed  about  the  existence  of  Flexiplace.  According  to  a  December  survey  of 
approximately  30.000  Federal  employees  (conducted  by  OPM),  more  than  70  percent  of 
Federal  employees  indicated  that  they  did  not  know  about  the  pilot  project.  The  survey 
also  indicates  that  managers  and  sujjervisors,  especially  Senior  Executive  Service 
personnel,  are  more  likely  than  are  subordinates  to  be  aware  of  the  project. 

Flexiplace  implementation  requires  awareness,  sensitivity,  persistence,  and  effective 
planning  to  meet  the  challenge  provided  by  these  problem  areas. 

»•    We  were  not  surprised  that  participants  were  more  positive  in  their  evaluation  of 
Flexiplace  than  their  supervisors.  The  generally  positive  response  of  the  supervisors, 
however,  lends  credibility  to  the  conclusion  that  Flexiplace  is  a  desirable  addition  to  the 
Federal  personnel  management  system.  Further  credibility  is  provided  by  the  fact  that  the 
findings  presented  here  are  consistent  with  the  general  trend  of  evaluation  findings  on 
Flexiplace  (telecommuting)  programs. 

Note  on  Interpretation  of  the  Evaluation  Information.   Questions  may  arise  as  to  whether 
these  findings  can  be  generalized  to  the  Federal  workforce.  As  noted  earlier,  the  participants 
in  this  project  were  not  selected  on  a  random  basis  and,  therefore,  may  not  be  completely 
representative  of  the  Federal  population.  In  fact,  the  number  of  lower  graded,  younger 
participants  in  our  pilot  group  was  noticeably  small.  This  fact  is  reflected  in  our  conclusions 
and  recommendations.  Also,  one  might  conclude  that  the  results  are  biased  because  the 
participants  and  their  supervisors  were  volunteers  who  may  have  had  positive  expectations  of 
the  Flexiplace  experience  and  who  may  have  been  motivated  by  a  desire  to  ensure  the 
success  of  the  project. 

As  with  the  pilot  project,  participation  in  general  (post-pilot)  Flexiplace  arrangements  will  be 
voluntary  and  will  be  limited  to  employees  with  proven  performance  records.  Additionally, 
in  both  the  pilot  and  general  arrangements,  the  participant  is  (will  be)  aware  that  decreased 
job  performance  will  lead  to  removal  from  the  program.  Thus,  the  resulting  expectations  of 
pilot  and  general  Flexiplace  participants  should  be  reasonably  similar. 
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RECOMMENDATIONS 

Having  reviewed  the  available  information,  our  observations,  and  the  immediate  and  long 
term  requirements  for  successful  implementation,  the  FMT  recommends  the  following 
actions: 

1.  That  the  PCMI  »• 

►  Endorse  the  concept  of  Flexiplace,  affmn  that  agencies  have  the  authority  to  enter 
into  Flexiplace  arrangements,  yet  alert  agencies  that  Flexiplace  is  not  appropriate  in 
all  circumstances; 

►■    Publicize  the  results  of  the  Rexiplace  Pilot  (home-based  component)  and  take  steps  to 
increase  Federal  employee  awareness  of  Flexiplace; 

►  Formally  acknowledge  agencies  that  participated  in  the  pilot,  managers  who 
volunteered  their  organizations,  and  participants  themselves  for  a  job  well  done; 

►  Examine  the  utility  of  providing  incentives  for  managers  who  establish  Flexiplace 
arrangements  in  their  organizations; 

►  Request  legislation  that  repeals  the  law  prohibiting  Federal  agencies  from  purchasing 
telephone  equipment  for  employee  residences; 

►  Urge  organizations  such  as  the  National  Capital  Planning  Commission,  GSA,  and 
agency  procurement  offices  to  include  Hexible  workplace  arrangements  in  their 
Federal  building  plaiming  and  technology  purchasing  plans. 

2.  That  OPM  provide  support  and  technical  assistance  to  agencies  establishing  Rexiplace 
arrangements;  this  support  should  include  providing  guidance  in  the  Federal  Personnel 
Manual. 

3.  That  GSA  publish  guidance  in  the  Federal  Information  Resources  Management 
Regulations  on  the  use  of  computers  and  telephones  for  Federal  employees  woridng  in 
alternative  worksites. 
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APPENDICES  A,  B,  C,  AND  D 


FLEXIPLACE  SURVEY  QUESTIONNAIRES 
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APPENDIX   A 
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The  Federal  Flexible  Workplace  Project,  or  "Flexiplace",  is  an  18- 
Donth  pilot  study  sponsored  by  the  President's  Council  on 
Management  Improvement  (PCHI)  and  designed  to  examine  the 
feasibility  of  alternative  workplace  arrangements  in  the  Federal 
government.  Any  questions  regarding  the  content  of  this 
questionnaire  should  be  directed  to  your  agency  Flexiplace 
coordinator.  Further  information  can  be  obtained  from: 


Wendell  Joice,  PhD        Todd  Wheeler  Ernest  Paskey 

(202)  606-2329  (202)  606-2130  (202)  606-0860 

FTS  266-2329  FTS  266-2130  FTS  266-0860 


Office  of  Personnel  Research  &  Development 

U.S.  Office  of  Personnel  Management 

1900  E  Street,  NW 

Room  6462 

Washington,  D.C.  20415 
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FLEXIBLE  H0RKPL;^CE  PROJECT 


FLEXIBLE  WORKPLACE  EMPLOYEE  BACKGROUND  QUESTIONNAIRE,  INSTRUCTIONS, 
AND  SAMPLE  ANSWER  SHEET 

Dear  Flexible  Workplace  Participant, 

Thank  you  for  agreeing  to  participate  in  this  very  worthwhile 
project.  As  a  participant,  you  will  be  instrumental  in  determining 
the  feasibility,  desirability,  and  optimal  design  for  Flexible 
Workplace  (FW)  as  an  alternative  work  arrangement  for  Federal 
employees. 

In  order  to  evaluate  the  FW  experience,  we  are  asking  that  you 
provide  us  with  information  now  and  at  the  end  of  each  6-month 
period  in  this  one-year  project.  The  requested  information  will 
focus  on  general  personal  characteristics  as  well  as  your 
perceptions  and  opinions.  Each  6  months,  the  evaluation  forms  will 
be  sent  to  you,  accompanied  by  a  pre-addressed  return  envelope;  when 
you  have  completed  the  forms,  place  them  in  the  envelope  and  mail  to 
the  project  team. 

Please  use  the  answer  sheet  to  provide  the  requested  information. 
If  you  have  any  questions  or  problems,   contact  your  agency 
coordinator  whose  name  and  phone  number  should  be  listed  on  this 
package . 

PLEASE  COMPLETE  ALL  FORMS  AND  MAIL  IN  THE  RETURN  ENVELOPE  WITHIN  1 
DAYS  OF  RECEIPT.  YOUR  RESPONSES  ARE  NOT  SUBJECT  TO  AGENCY  REVIEW, 
WILL  REMAIN  STRICTLY  CONFIDENTIAL,  WILL  BE  AGGREGATED  WITH  OTHER 
PARTICIPANT  DATA,  WILL  BE  USED  FOR  RESEARCH  PURPOSES  ONLY,  AND  WILL 
BE  MAILED,  BY  YOU.  DIRECTLY  TO  THE  PROJECT  EVALUATION  TEAM.  ACCESS 
TO  YOUR  INDIVIDUAL  RESPONSES  WILL  BE  LIMITED  SOLELY  TO  THE  PROJECT 
EVALUATION  TEAM. 


PRIVACY  STATEMENT 

The  U.S.  Office  of  Personnel  Management  is  authorized  by  sections 
1103,  1302,  and  3301  of  title  5  of  the  U.S.  Code  to  collect  the 
information  requested  in  this  document.  The  information  you  provide 
will  be  aggregated  with  similar  information  from  other  participants 
and  used,  in  summary  form,  to  evaluate  this  project.  We  are 
requesting  your  name  in  order  to  track,  analyze,  and  categorize  your 
responses  during  the  project.  No  information  of  an  individually 
identifiable  nature  will  be  disclosed.  Furnishing  your  response  to 
this  document  is  voluntary;  without  your  response,  however,  we  will 
be  unable  to  evaluate  the  feasibility  of  the  flexible  workplace 
option . 
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ANSWER  SHEET  INSTRUCTIONS 
(USE  THE  SAMPLE  ANSWER  SHEET  AS  A  GUIDE) 

I.    ON  THE  ANSWER  SHEET: 

o   Read  instructions  on  the  front  of  the  answer  sheet. 

o   Use  a  i  2  pencil  only. 

o   Code  your  name,  birth  date,  sex,  and  grade  fGS  or  WG- 
level)  in  the  indicated  spaces. 

o   Code  your  10-digit  PROJECT  CODE  in  the  grid  labelled 

IDENTIFICATION  NUMBER.  Your  project  code  should  have  been 
provided  to  you  by  your  agency  coordinator  or  by  your 
supervisor.  If  you  don't  have  your  code,  check  with  your 
supervisor  or  your  coordinator. 

o   Code  your  occupational  series  in  the  grid  labelled 
SPECIAL  CODES.   Use  columns  M  through  P  for  4-digit 
occupational  series  or  columns  N  through  P  for  3-digit 
occupational  series.   IX)  NOT  USE  columns  K  or  L  for 
coding  occupational  series  (see  example  on  sample  answer 
sheet) . 

o   Code  your  responses  to  the  questionnaire  items  in  the 
appropriate  spaces  on  the  answer  sheet. 

o   At  the  end  of  this  questionnaire,  you  will  be  asked  to 
skip  to  answer  sheet  item  #120  and  code  response  "A". 
This  code  will  be  used  by  our  computer  program  to 
detezmine  which  type  of  evaluation  form  is  being 
processed . 

II.  When  you  have  completed  the  questionnaire,  check  your  answer 
sheet  to  ensure  that  you  have  coded  all  the  required 
information  and  that  you  have  followed  the  marking 
instructions  for  errors  and  stray  marks. 

III.  Place  your  answer  sheet  in  the  pre-addressed  envelope  (DO  NOT 
FOLD  THE  ANSWER  SHEET)  and  mail. 

IV.  DO  NOT  SUBMIT  PHOTOCOPIES  OF  YOUR  COMPLETED  ANSWER  SHEET 
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1.  Marital/Family/Household  Living  Statu? 

A.  Married  (living  with  spouse)  or  not  married  but  living  in 
a  family-type  relationship  with  another  adult 

B.  Single,  separated,  divorced,  or  widowed  (not  living  in  a 
family  type  relationship  with  another  adult) 

C.  Other  

2.  Do  you  have  an  aged  parent (s),  or  other  adult (s),  for  whom 
you  provide  care,  and  who  requires  physical  assistance  in 
maintaining  his  or  her  health/welfare? 

A.  Yes 

B.  No 

3.  Number  of  pre-school  children  under  your  care  and  living  with 
you 


A. 

0 

B. 

1 

C. 

2 

D. 

3 

E. 

4 

or  more 

4.  Number  of  dependent  children,  aae  5  through  12.  living  with 
you 

A.  0 

B.  1 

C.  2 

D.  3 

E.  4  or  more 

5.  Number  of  dependent  children,  age  13  throug^  18.  living  with 
you 


A. 

0 

B. 

1 

C. 

2 

D. 

3 

E. 

4 

or  more 

While  participating  in  the  FW  project,  will  you  be  living 
with  one  or  more  children  or  adults  who,  because  of  a 
handicapping  condition,  are  fully  or  partially  dependent  upon 
your  physical  assistance  or  who  otherwise  require  your 
personal  attention  for  their  health  and  physical  well-being? 

A.  Yes 

B.  No 
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Indicate  your  racial  category 

A.  American  Indian  or  Alaskan  Native 

B.  Asian  or  Pacific  Islander 

C.  Black,  nonrHispanic 

D.  White,  non'-Hispanic 

E.  Hispanic 

Pay  Plan 

A.  GS   (General  Schedule) 

B.  GM   (General  Merit) 

C.  WG   (Wage  Grade) 

D.  WL  (Wage  Leader) 

E.  Other 


Years  in  current  position  (The  position  with  your  current 
general  job  duties;  do  not  confuse  with  grade  or  step) 


A. 

Less  than  one  year 

B. 

1 

to  2  years 

C. 

3 

to  4  years 

D. 

5 

to  6  years 

E. 

7 

to  8  years 

F. 

9 

or  more  years 

10.  Total  years  of  work  experience  (Include  Federal  and  non- 
Federal;  full  and  part-time,  paid  and  volunteer  experience) 

A.  Less  than  one  year  G.  11  to  12  years 

B.  1  to  2  years  H.  13  to  15  years 

C.  3  to  4  years  I.  16  to  18  years 

D.  5  to  6  years  J.  20  or  more  years 

E.  7  Xo   8  years 

F.  9  to  10  years 

11.  Your  current  position 

A.  Clerical/Secretarial,  non-supervisor 

B.  Professional,  non-supervisor 

C.  Technical  or  Administrative,  non-supervisor 

D.  Supervisor 

E.  Manager  (a  person  who  supervises  supervisors) 

F.  Other      ■ 

12.  Does  the  major  portion  of  your  job  have  a  set  number  (quota) 
of  specific  work  products  that  you  are  routinely  expected  to 
complete  (eg.,  cases,  forms)  in  a  set  period  of  time? 

A.  Yes 

B.  No 
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DEFINITION:   In  this  questionnaire,  "conventional  worksite"  refers 
to  the  worksite  where  you  regularly  performed  your 
job  prior  to  the  flexiplace  project. 

13.   Conventional  work  site  location 

A.  Downtown,  central,  or  business  area  of  a  city 

B.  Within  city,  but  not  in  central  or  business  area 

C.  Nearby  suburbs  of  a  city 

D.  Rural  or  remote  non-urban  area 

E .  Other 


14. 


Availability  of  free  parking  to  you  at  your  conventional  work 
site 


A.  Abundant 

B.  Some 

C.  Very  little 

D.  None 

15.  Convenience  of  public  transportation  from  your  residence  to 
your  conventional  work  site 

A.  No  public  transportation 

B.  Very  inconvenient 

C.  Somewhat  inconvenient 

D.  Somewhat  convenient 

E.  Very  convenient 

16.  Nature  of  traffic  flow  from  your  residence  to  your 
conventional  work  site  at  times  you  are  traveling  to  work 

A.  High  traffic  with  frequent  gridlock 

B.  High  traffic,  but  flows  smoothly 

C.  Moderate  traffic 

D.  Minimal  traffic 

17.  Regarding  amount  of  travel  time,  indicate  your  primary  means 
of  travel  from  your  residence  to  your  conventional  worksite? 

A.  Automobile  (car  pool) 

B.  Automobile  (driving  alone) 

C.  Motor  cycle 

D.  Public  transportation  (bus,  subway,  train,  etc.) 

E.  Bicycle 

F.  Walking 

G.  Other  
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18.  Indicate  the  amount  of  time  typically  required  for  your 
travel,  one-way,  from  your  residence  to  your  conventional 
worksite.  (Select  the  response  closest  to  your  answer) 

A.  1/2  hour 

B.  1  hour 

C.  11/2  hours 

D.  2  hours 

E.  2  1/2  hours 

F.  3  or  more  hours 

19.  Indicate  the  type  of  work  station  you  utilized  at  your 
conventional  worksite 

A.  Private  cubicle 

B.  Private  office 

C.  Semi-private  office  or  cubicle  (containing  two  or  more 
workers) 

D.  Open- space  work  area 

E.  Other 

20.  Do  you  have  a  physical  disability  that  requires  special  work- 
related  arrangements? 

A.  Yes 

B.  No 

21.  Is  your  interest  in  participating  in  this  project  related  to 
a  physical  disability  that  you  have? 

A.  Yes 

B.  No 

BASED  ON  YOUR  PERSONAL  OPINION  AND  EXPERIENCE  DURING  THE  LAST  SIX 
MONTHS  PRIOR  TO  THE  FLEXIPLACE  PROJECT,  RATE  THE  FACTORS  IN  ITEMS 
22  THROUGH  58.  USE  THE  FOLLOWING  SCALE  FOR  YOUR  RESPONSES: 

A  BCD 

Excellent         Good  Fair  Poor 


22.  Quality  of  your  work 

23.  Quantity  of  your  work 

24.  Timeliness  of  your  completion  of  work  assignments 

25.  Your  efficiency  (relative  time  required  to  accomplish  a  given 
amount  of  work) 

26.  Your  interest  in  your  work 
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ABC  D 

Excellent        Good  Fair  Poor 

27.  Level  of  creativity  or  initiative  regarding  your  work 

28.  Ability  to  concentrate  while  working 

29.  Your  overall  motivation  toward  work 

30.  Your  general  worker  status  as  perceived  by  others  in  your 
organizational  unit 

31.  Your  chances  for  a  fulfilling  career 

32.  The  effectiveness  of  the  process  by  which  your  supervisor  assigns 
work  to  you 

33.  The  fairness  of  distribution  of  work  assignments  in  your 
organizational  unit 

34.  Assigned  time  frames  for  completing  work  assignments 

35.  The  challenge  of  your  current  work  assignments 

36.  Convenience  of  access  to  job-related  material/equipment 

37.  Quality  of  your  relationships  with  co-workers 

38.  Quality  of  your  relationship  with  your  supervisor 

39.  Effectiveness  of  your  communication  with  your  supervisor 

40.  Convenience  of  your  communication  with  your  supervisor 

41.  Effectiveness  of  your  communication  with  fellow  employees  in  your 
organizational  unit 

42.  Effectiveness  of  work-related  communication  with  individuals  from 
other  organizations 

43.  Convenience  of  your  schedule  of  work  hours  relative  to  meeting 
work-related  requirements  and  interests 

44.  Convenience  of  your  schedule  of  work  hours  relative  to  meeting 
your  personal  life  requirements  and  interests 

45.  Your  sense  of  belonging  to  your  organization 

46.  Your  self-esteem  as  a  worker 
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ABC  D 

Excellent        Good  Fair  Poor 

YOUR  PERSONAL  LIFE  PRIOR  TO  THE  FLEXIPIACE  PROJECT 

47.  Quantity  of  time  available  for  family/personal  life 

48.  Quantity  of  time  available  for  social/recreational  activity 

49.  Overall  quality  of  family/personal  life 

50.  Flexibility  of  dependent  care  options 

51.  Your  physical  health 

52.  Your  mental  health 

YOUR  WORK  ENVIRONMENT  f CONVENTIONAL  WORKSITES 

53.  Adequacy  of  work-related  equipment  including  telecommunications 
and  computer  equipment 

54.  Adequacy  of  work-related  furnishings 

55.  Adequacy  of  work-related  space 

56.  Comfort  of  your  work  station 

57.  Freedom  from  distraction  at  your  work  station 

58.  Health-related  quality  of  your  work  environment 
YOUR  INDIVIDUAL  COSTS  PRIOR  TO  THE  FLEXIPIACE  PROJECT 

USE  THE  FOLLOWING  SCALE  FOR  YOUR  RESPONSES  TO  ITEMS  59  TO  63 

ABC  D 

Very        High       Moderate        Low 
High 

59.  Job-related  transportation  costs  (day-to-day) 

60.  Job-related  miscellaneous  costs  (day-to-day) 

61.  Dependent  care  costs 

62.  Home  maintenance/utility  costs 
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63.   Overall  costs  (other  than  one-time  costs  for  equipment, 
furnishings,  facilities,  etc.) 


FOR  ITEMS  64-73,  SELECT  THE  RESPONSE  CLOSEST  TO  YOUR  INTENDED 
ANSWER  REGARDING  YOUR  EXPERIENCE  EEIfiE  TO  FLEXIPLACE 


65. 


66. 


64.   Indicate  your  Federal  employment  status 

A.  Permanent  appointment/full-time  schedule 

B.  Permanent  appointment/part-time  schedule 

C.  Temporary  appointment/full-time  schedule 

D.  Temporary  appointment/part-time  schedule 

E.  Other        _^ . 


If  you  were  a  part-time  Federal  employee,  indicate  your  typical 
work  schedule 


F.  Less  than  1  day  per  week 

G.  Not  employed  part-time 

H.  Other         


A.  5  days  per  week 

B.  4  days  per  week 

C.  3  days  per  week  

D.  2  days  per  week 

E.  1  day  per  week 

Was  your  schedule  of  work  hours  an  alternative  work  schedule 
(AWS)  which  permits  you  to  take  certain  week  days  off  as  a  ie£ulT 
of  working  extra  hours  on  other  days? 


67, 


68. 


A. 
B. 


Yes 
No 


Which  one  of  the  following  applies  to  your  schedule  of  work  hours 
prior  to  flexiplace? 

A.  Permanent  or  rotating  shifts  occurring  primarily  between 
6  p.m.  and  7  a.m.  on  weekdays  or  weekends 

B.  Primarily  normal  business  hours  (between  7  a.m.  and  6  p.m., 
no  weekends) 

C.  Primarily  normal  business  hours  (including  both  weekdays  and 
weekends  on  a  regular  basis) 

D.  Mixed  and/or  rotating  shifts  with  approximately  1/3  to  1/2  of 
work  hours  between  7  a.m.  and  6  p.m. 

E.  Work  hours  are  highly  variable  and  frequently  do  not  occur  in 
continuous  shifts 

F.  Other  (specify)  ^____ 

Was  your  typical  schedule  of  work  hours  variable  (flexible)  in 
such  a  way  that  you  could  frequently  (once  a  week  or  more)  change 
your  schedule  by  an  hour  or  more? 


A. 

B. 


Yes 
No 
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69.  Which  one  of  the  following  statements  applies  to  your  typical 
schedule  of  work  hours  prior  to  flexiplace? 

A.  Work  hours  are  primarily  determined  by  me  but,  once 
established,  may  not  vary 

B.  Work  hours  are  primarily  determined  by  me  and  may  vary 
according  to  my  determination 

C.  Work  hours  are  primarily  determined  by  my  supervisor  and/or 
agency  management 

D.  Work  hours  are  primarily  established  through  negotiated 
and/or  mutual  agreement  between  me  and  my  supervisor  and, 
once  established,  may  not  vary 

•  E.   Szune  as  D  except  work  hours  may  vary 

F.   Other  (specify) . 

70.  Regardless  of  your  current  schedule  of  work  hours,  during  which 
one  of  the  following  time  periods  are  you  likely  to  be  more 
productive  than  during  normal  business  hours  (7  a.m.  to  6  p.m.)? 

A.  None,  I  am  likely  to  be  most  productive  during  normal 
business  hours 

B.  Late  evening,  weekdays  (after  6  p.m.) 

C.  Early  morning,  weekdays  (before  7  a.m.) 

D.  Weekends 

E.  Combination  of  B  and  C 

F.  Combination  of  B  and  D 

G.  ComJsination  of  C  and  D 

71.  Indicate  your  perception  of  the  fairness/accuracy  of  your  most 
recent  performance  appraisal  in  your  current  position. 

A.  Very  fair/accurate 

B.  Moderately  fair/accurate 

C.  Somewhat  unfair/ inaccurate 

D.  Very  unfair/inaccurate 

E.  Have  not  received  a  performance  appraisal  in  my  current 
position 

72.  Indicate  the  overall  rating  you  received  in  your  most  recent 
official  performance  appraisal. 

A.  Outstanding  E.  Unacceptable 

B.  Exceeds  Fully  Successful   F.  Other  

C.  Fully  Successful 

D.  Minimally  Successful 
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73.   Indicate  the  approximate  distance  in  miles  from  your  residence  to 
your  conventional  worksite 


A. 

2  or  fewer 

miles 

F, 

41-60 

B. 

3-5 

G. 

61-100 

C. 

6-10 

H. 

101-150 

D. 

11-20 

I. 

151-200 

E. 

21-40 

J. 

more  than  200  miles 

**ON  YOUR  ANSWER  SHEET,  SKIP  TO  ITEM  fl20  AND  QOPE  PESpOH?E  "ft" 
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APPENDIX   B 


The  Federal  Flexible  Workplace 
Project 

FLEXIPLACE 


FW  Employee 

Evaluation  of 

Flexiplace  Experience 

(Six  Months) 


Evaluation  Conducted  by  the 
U.S.  Office  of  Personnel  Management 


B-l 


1003 


The  Federal  Flexible  Workplace  Project,  or  "Flexiplace, "  is  an  18- 
month  pilot  study  sponsored  by  the  President's  Council  on 
Management  Improvement  (PCMI)  and  designed  to  examine  the 
feasibility  of  alternative  workplace  arrangements  in  the  Federal 
Government.  Any  (juestions  regarding  the  content  of  the  this 
questionnaire  should  be  directed  to  your  agency  Flexiplace 
coordinator.   Further  information  can  be  obtained  from: 


Wendell  Jo ice,  PhD 
(202)  606-2329 
FTS  266-2329 


Todd  Wheeler 
(202)  606-2130 
FTS  266-2130 


Ernest  Paskey 
(202)  606-0860 
FTS  266-0860 


Office  of  Personnel  Research  &  Development 
U.S.  Office  of  Personnel  Management 
1900  E  Street,  NW 
Washington,  DC  20415 
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FORMS  FOR  PARTICIPATING  EMPLOYER  EVALUATION  OF  THE  FW 
EXPERIENCE 

Dear  Flexible-Workplace  Project  Participant, 

Please  use  the  following  instructions,  questionnaire,  and  enclosed 
answer  sheet  to  provide  evaluation  information  (ratings)  regarding 
your  experience  with  the  flexible  workplace  (FW)  arrangement.  Most 
of  the  items  focus  on  your  FW  experience  during  the  roost  recent 
evaluation  period  relative  to  your  experience  during  the  work  year 
prior  to  the  implementation  of  the  FW  Project.  This  Flexible 
Workplace  (FW)  project  is  scheduled  to  cover  one  full  year.  For 
evaluation  purposes,  we  have  divided  the  project  year  into  2 
six-month  EVALUATION  PERIODS;  we  are  requesting  your  response  to 
this  questionnaire  for  the  first  6  months  in  the  FW  project  (first 
evaluation  period)  and  for  the  final  six  months  (second  evaluation 
period)  .  YOUR  RESPONSES  WILL  BE  KEPT  CONFIDENTIAL;  THEY  WILL  BE  SENT 
DIRECTLY  TO  THE  OPM  EVALUATION  TEAM;  THE  EVALUATION  TEAM  WILL  USE 
THESE  RESPONSES  FOR  RESEARCH  PURPOSES  ONLY  AND  WILL  BE  THE  ONLY 
PERSONNEL  WITH  ACCESS  TO  YOUR  RESPONSES. 

PRIVACY  STATEMENT 

The  u.  S.  Office  of  Personnel  Management  is  authorized  by  sections 
1103,  1302,  and  3301  of  title  5  of  the  U.  S.  Code  to  collect  the 
information  requested  in  this  document.  The  information  you  provide 
will  be  aggregated  with  similar  information  from  other  participants 
and  used,  in  summary  form,  to  evaluate  this  project.  We  are 
requesting  your  name  in  order  to  track,  analyze,  and  categorize  your 
responses  during  the  project.  No  information  of  an  individually 
identifiable  nature  will  be  disclosed.  Furnishing  your  response  to 
this  document  is  voluntary;  without  your  response,  however,  we  will 
be  unable  to  evaluate  the  feasibility  of  the  flexible  workplace 
option. 

ANSWER  SHEET  INSTRUCTIONS 

(USE  THE  SAMPLE  ANSWER  SHEET  AS  A  GUIDE) 

I.    ON  THE  ANSWER  SHEET: 

o   Read  instructions  on  the  front  of  the  answer  sheet 

o   Use  a  I  2  pencil  only. 

c   Code  your  name,  birth  date,  sex,  and  grade  (GS  or  WG- 
level)  in  the  indicated  spaces. 

o   Code  your  10-digit  PROJECT  CODE  in  the  grid  labelled 

IDENTIFICATION  NUMBER.  Your  project  code  should  have  been 
provided  to  you  by  your  agency  coordinator  or  by  your 
supervisor.  If  you  don't  have  your  code,  check  with  your 
supervisor  or  your  coordinator. 
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o   At  the  end  of  this  questionnaire,  you  will  be  asked  to  skip 
to  answer  sheet  item  #120  and  code  response  "B".  This  code 
will  be  used  by  our  computer  program  to  determine  which 
type  of  evaluation  form  is  being  processed. 

II.  When  you  have  completed  the  questionnaire,  check  your  answer 
sheet  to  ensure  that  you  have  coded  all  the  required 
information  and  that  you  have  followed  the  marking  instructions 
for  errors  and  stray  marks. 

III.  Place  your  answer  sheet  in  the  pre-addressed  envelope  (DO  NOT 
FOLD  THE  ANSWER  SHEET)  and  mail. 

IV.  DO  NOT  SUBMIT  PHOTOCOPIES  OF  YOUR  COMPLETED  ANSWER  SHEET 

FOR  ITEMS  1-39,  COMPARE  THE  LISTED  FACTORS  OF  YOUR  FW  WORK 
EXPERIENCE  DURING  THE  MOST  RECENT  EVALUATION  PERIOD  WITH  YOUR 
EXPERIENCE  DURING  THE  WORK  YEAR  PRIOR  TO  YOUR  PARTICIPATION  IN  THIS 
PROJECT. 

Use  the  following  scale  for  your  responses: 

A            B  C  D              E 

Decline/     Slight  No  Slight  Improvement/ 

Decrease     Decline/  Change  Improvement/  Increase 

Decrease  Increase 

NOTE:  WE  ARE  PRIMARILY  INTERESTED  IN  THE  IMPACT  OF  YOUR  FW  EXPERIENCE. 
IF  YOU  HAVE  NOT  EXPERIENCED  A  CHANGE  FOR  A  GIVEN  FACTOR,  INDICATE  'NO 
CHANGE'.   ALSO  INDICATE  "NO  CHANGE"  FOR  ANY  FACTOR  IN  WHICH  YOU  HAVE 
EXPERIENCED  A  CHANGE  BUT  YOU  CONSIDER  THE  CHANGE  UNRELATED  TO  YOUR  FW 
PARTICIPATION. 

1.  Quality  of  your  work 

2.  Quantity  of  your  work 

3.  Timeliness  of  your  work 

4.  Your  Efficiency  (relative  time  required  to  accomplish  a  given 
amount  of  work) 

5.  Your  interest  in  your  work 

6.  Level  of  creativity  or  initiative  regarding  your  work 

7.  Ability  to  concentrate  while  working 

8.  Your  overall  motivation  toward  work 

9.  Your  general  worker  status  as  perceived  by  others  in  your 
organizational  unit 
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A            B  C  D               E 

Decline/     Slight  No  Slight  Improvement/ 

Decrease     Decline/  Change  Improvement/  Increase 

Decrease  Increase 


10.  Your  chances  for  a  fulfilling  career 

11.  The  effectiveness  of  the  process  by  which  your  supervisor  assigns 
work  to  you 

12.  The  fairness  of  distribution  work  assignments  in  your 
organizational  unit 

13.  Assigned  time  frames  for  completing  work  assignments 

14.  The  challenge  of  your  current  work  assignments 

15.  Convenience  of  access  to  job-related  material/equipment 

16.  Quality  of  your  relationships  with  co-workers 

17.  Quality  of  your  relationship  with  your  supervisor 

18.  Your  supervisor's  attitude  toward  your  work  arrangement 

19.  Effectiveness  of  your  communication  with  your  supervisor 

20.  Convenience  of  your  communication  with  your  supervisor 

21.  Effectiveness  of  your  communication  with  fellow  employees  in  your 
organizational  unit 

22.  Effectiveness  of  your  work  assignment,  planning,  and  scheduling 
with  your  supervisor 

23.  Effectiveness  of  work-related  communication  with  individuals 
from  other  organizations 

24.  Convenience  of  your  schedule  of  work  hours  relative  to  meeting 
your  work-related  requirements  and  interests 

25.  Your  sense  of  belonging  to  your  organization 

26.  Your  self-esteem  as  a  worker 
YOUR  PERSONAL  LIFE 

27.  Quantity  of  time  available  for  family/personal  life 

28.  Quantity  of  time  available  for  social/recreational  activity 
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A 

B 

C 

Decline/ 

Slight 

No 

Decrease 

Decline/ 
Decrease 

Change 

D  E 

Slight  Improvement/ 

Improvement/  Increase 
Increase 


29.  Overall  quality  of  family/personal  life 

30.  Flexibility  of  dependent  care  options 

31.  Your  physical  health 

32.  Your  mental  health 
YOUR  WORK  ENVIRONMENT 

33.  Adequacy  of  work-related  equipment  at  your  FW  site  (including 
telecommunications  and  computer  equipment) 

34.  Adequacy  of  work-related  furnishings  at  your  FW  site 

35.  Adequacy  of  work-related  space,  room,  etc.  at  your  FW  site 

36.  Work-related  comfort  at  your  FW  site 

37.  Freedom  from  distraction  at  your  FW  site 

38.  Health-related  quality  of  your  FW  work  environment 
OVERALL 

39.  The  overall  quality,  for  you,  of  your  employment  arrangement. 
FOR  ITEMS  4  0-44,  USE  THE  FOLLOWING  SCALE  FOR  YOUR  RATINGS: 


A 

B 

C 

D 

E 

Decrease 

Slight 

No 

Slight 

Increase 

Decrease 

Change 

Increase 

YOUR  INDIVIDUAL  COSTS 

40.  Job-related  transportation  cost  (day-to-day) 

41.  Job-related  miscellaneous  costs  (day-to-day) 

42.  Dependent  care  costs 

43.  Home  maintenance/utility  costs 

44.  Overall  costs  (other  than  one-time  costs  for  equipment, 
furnishings,  facilities,  etc.)  associated  with  FW  participation 
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FOR    ITEMS    4  5-55,    SELECT   THE   RESPONSE   CLOSEST   TO   YOUR   INTENDED  ANSWER. 

45.      Indicate  your  current  Federal   employment  status 

A.  Permanent/full-time 

B.  Permanent/part-time 

C.  Temporary/full-time 

D.  Temporary/part-time 

E.  Other  


46.   If  you  are  a  part-time  employee  (in  your  Federal  position), 
indicate  your  typical  work  schedule 

A.  5  days  per  week   F.  Less  than  1  day  per  week 

B.  4  days  per  week   G.  Not  employed  part-time 

C.  3  days  per  week   H.  Other  


D.   2  days  per  week 
£.   1  day  per  week 

47.  Is  your  current  schedule  of  work  hours  an  alternative  work 
schedule  (AWS)  which  permits  you  to  take  certain  week  days  off  as 
a  result  of  working  extra  hours  on  other  days? 

A.  Yes 

B.  No 

48.  Which  one  of  the  following  applies  to  your  schedule  of  work 
hours? 

A.  Permanent  or  rotating  shifts  occurring  primarily  between 
6  p.m.  and  7  a.m.  on  weekdays  or  weekends 

B.  Primarily  normal  business  hours  (between  7  a.m.  and 
6  p.m. ,  no  weekends) 

C.  Primarily  normal  business  hours  (including  both  weekdays 

and  weekends  on  a  regular  basis) 

D.  Mixed  and/or  rotating  shifts  with  approximately  1/3  to 
1/2  of  work  hours  between  7  a.m.  and  6  p.m. 

E.  Work  hours  are  highly  variable  and  frequently  do  not 
occur  in  continuous  shifts 

F.  Other  (specify) 

49.  Is  your  typical  schedule  of  work  hours  variable  (flexible) 
in  such  a  way  that  you  frequently  (once  a  week  or  more) 
change  your  schedule  by  an  hour  or  more? 

A.  Yes 

B.  No 
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50.  Which  one  of  the  following  statements  applies  to  your  typical 
schedule  of  work  hours? 

A.  Work  hours  are  primarily  determined  by  me  but,  once 
established,  may  not  vary 

B.  Work  hours  are  primarily  determined  by  me  and  may  vary 
according  to  my  determination 

C.  Work  hours  are  primarily  determined  by  my  supervisor 
and/or  agency  management 

D.  Work  hours  are  primarily  established  through  negotiated 
and/or  mutual  agreement  between  me  and  my  supervisor  and, 
once  established,  may  not  vary 

E.  Same  as  D  except  work  hours  may  vary 

F.  Other  (specify) 

51.  Regardless  of  your  current  schedule  of  work  hours,  during 
which  one  of  the  following  time  periods  are  you  likely  to  be 
more  productive  than  during  normal  business  hours  (7  a.m  to 
6  p.m. ) ? 

A.  None,  I  am  likely  to  be  most  productive  during  normal 
business  hours 

-  B.  Late  evening,  weekdays  (after  6  p.m.) 

C.  Early  morning,  weekdays  (before  7  a.m.) 

D.  Weekends 

E.  Combination  of  B  and  C 

F.  Combination  of  B  and  D 

G.  Combination  of  C  and  D 

52.  Indicate  the  difference,  if  any,  between  your  FW  schedule  of 
work  hours  and  the  hours  you  typically  worked  during  the  year 
prior  to  this  project. 

FW  schedule  is 

.     A.  Substantially  more  flexible 

B.  Slightly  more  flexible 

C.  Substantially  more  fixed 

D.  Slightly  more  fixed 

E.  Not  different 

53.  If  you  have  received  an  official  performance  appraisal  (by 
your  supervisor)  during  the  past  six  month  period  while 
participating  in  FW,  indicate  your  perception  of  the 
fairness/accuracy  of  the  appraisal. 

A.  Have  not  received  an  appraisal  during  this  period 

B.  Very  fair/accurate 

C.  Somewhat  fair/accurate 

D.  Somewhat  unfair/ inaccurate 

E.  Very  unfair/inaccurate 
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54.  If  you  have  received  an  official  performance  appraisal  (by 
your  supervisor)  during  the  past  six-month  period  while 
participating  in  FW,  how  did  it  compare  to  the  previous 
appraisal? 

A.  Have  not  received  an  appraisal  during  this  period 

B.  Higher  than  previous  appraisal 

C.  Lower  than  previous  appraisal 

D.  Equal  to  the  previous  appraisal 

55.  Comparing  your  recent  use  of  sick  leave  during  the  past  six 
months  with  your  sick  leave  usage  during  the  same  six  months 
of  the  previous  year  (excluding  catastrophic  long  term 
illness  or  pregnancy) ,  which  one  of  the  following  is  true? 

A.  Recent  use  of  sick  leave  was  generally  higher  than  in  the 
previous  year 

B.  Recent  use  of  sick  leave  was  generally  lower  than  in  the 
previous  year 

C.  Recent  use  of  sick  leave  was  generally  the  same  as  in  the 
previous  year 

D.  Cannot  make  determination 

ITEMS  56   THROUGH  65  REFER  TO  THE  FLEXIBLE  WORKPLACE  PARTICIPANT 
TRAINING   VOU  RECEIVED  AT  THE  BEGINNING  OF  THE  PROGRAM.  BASE  YOUR 
RESPONSES  ON  YOUR  PERSONAL  OPINION. 

56.  To  what  extent  did  your  FW  training  help  provide  a  successful 
transition  to  the  FW  arrangement? 

A.  Very  helpful 

B.  Helpful 

C.  Slightly  helpful 

D.  Not  helpful 

E.  Did  not  receive  training 

IF  YOU  DID  NOT  RECEIVE  FLEXIPLACE  TRAINING,  SKIP  TO  ITEM  66. 

57.  Was  adequate  time  allotted  for  training? 

A.  Yes 

B.  No 

58.  Rate  the  coverage  of  the  training 

A.  Training  covered  too  many  topics 

B.  Training  covered  too  few  topics 

C.  Training  coverage  was  adequate 
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59.   Were  there  topics  that  you  think  should  be  added  or  should 
receive  greater  emphasis? 


A.  Yes  (specify) 

B.  No 


60.   Were  there  topics  that  you  think  should  be  omitted  or 
deemphasized? 


A.  Yes  (specify) 

B.  No 


61.  Were  the  training  materials  adequate? 

A.  Adequate 

B.  Fair 

C.  Inadequate 

62.  Was  the  training  environment  adequate? 

A.  Yes 

B.  No 

63.  Was  the  trainer  effective? 

A.  Very  Effective 

B.  Effective 

C.  Fair 

D.  Ineffective 

64.  Was  the  class  size  appropriate? 

A.  Yes 

B.  Too  small 

C.  Too  large 

65.  Was  the  method  of  presentation  effective? 

A.  Very  Effective 

B.  Effective 

C.  Fair 

D.  Ineffective 
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ITEMS  66  THROUGH  70  REFER  TO  THE  FLEXIBLE  WORKPLACE  FOCUS  GROUPS 
WHICH  YOU  ATTEND. 


66.  TO  what  extent  is  your  FW  focus  group  helpful  to  your  FW 
participation? 

A.  Very  helpful 

B.  Helpful 

C.  Slightly  helpful 

D.  Not  helpful 

E.  Do  not  belong  to  a  FW  focus  group 

IF  YOU  DO  NOT  BELONG  TO  A  FLEXIPLACE  FOCUS  GROUP,  SKIP  ITEMS  67 
THROUGH  70. 

67.  Rate  the  frequency  of  focus  group  meetings 

A.  Unnecessarily  frequent 

B.  Not  sufficiently  frequent 

C.  Frequency  is  appropriate 

68.  Rate  the  length  of  focus  group  meetings 

A.  Too  long 

B.  Too  short 

C.  Just  right 

69.  Rate  the  effectiveness  of  the  group  facilitator 

A.  Very  effective       Comment 

B.  Effective  . 

C.  Fair  ___ 

D.  Ineffective 

70.  Rate  the  format  of  the  group  meetings  (i.e.,  how  the  group  is 
run) 


A.  Very  effective       Comment 

B.  Effective 

C.  Fair 

D.  Ineffective 
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71.   Considering  only  transportation/travel  issues,  how  desirable 
for  you  is  your  flexiplace  arrangement? 

A.  With  some  modification,  very  desirable 

B.  Very  desirable  as  is 

C.  With  some  modification,  desirable 

D.  Desirable  as  is 

E.  Neutral  (neither  desirable  nor  undesirable) 

F.  Undesirable 

G.  Don't  know 

Comment  


72.   Considering  only  personal  cost  issues,  is  flexiplace  a 
feasible  work  arrangement  for  you? 

A.  With  some  modifications,  yes 

B.  Yes,  as  is 

C.  No 

D.  Don't  know 

Comment         


73.   Considering  only  personal  cost  issues,  how  desirable  for  vou 
is  your  flexiplace  arrangement? 

A.  With  some  modification,  very  desirable 

B.  Very  desirable  as  is 

C.  With  some  modification,  desirable 

D.  Desirable  as  is 

E.  Neutral  (neither  desirable  nor  undesirable) 

F.  Undesirable 

G.  Don't  know 

Comment  
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74.   Considering  only  job  performance  and  job  satisfacticn  issues, 
is  flexiplace  a  feasible  work  arrangement  for  you? 

A.  With  some  modifications,  yes 

B.  Yes,  as  is 

C.  No 

D.  Don't  know 

Comment  


75.   Considering  only  job  performance  and  iob  satisfaction  issues, 
how  desirable  for  you  is  your  flexiplace  arrangement? 

A.  With  some  modification,  very  desirable 

B.  Very  desirable  as  is 

C.  with  some  modification,  desirable 

D.  Desirable  as  is 

E.  Neutral  (neither  desirable  nor  undesirable) 

F.  Undesirable 

G.  Don't  know 


Comment 


76.   Considering  only  personal  life  issues  in  general,  how 
desirable,  for  you,  is  your  flexiplace  arrangement? 

A.  With  some  modification,  very  desirable 

B.  Very  desirable  as  is 

C.  With  some  modification,  desirable 

D.  Desirable  as  is 

E.  Neutral  (neither  desirable  nor  undesirable) 

F.  Undesirable 

G.  Don't  know 

Comment 
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77.   Considering  all  issues,  is  flexiplace  a  feasible  work 
assignment  for  you? 

A.  With  some  modifications,  yes 

B.  Yes,  as  is 

C.  No 

D.  Don't  know 


Comment 


78.   Considering  all  issues,  how  desirable  for  you  is  your 
flexiplace  arrangement? 

A.  With  some  modification,  very  desirable 

B.  Very  desirable  as  is 

C.  with  some  modification,  desirable 

D.  Desirable  as  is 

E.  Neutral  (neither  desirable  nor  undesirable) 

F.  Undesirable 

G.  Don't  know 

Comment  , . — 
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TRANSPORTATION  IMPACT 

One  of  the  long-range  goals  of  the  Flexiplace  Project  is  to 
iiaprove  peak-period  transportation  and  other  traffic  flow 
problems.   Thus,  it  is  important  that  we  determine  the  flexiplace 
impact  on  your  travel  patterns.   The  following  questions  focus  on 
your  travel  patterns. 


DEFINITIONS: 


o  Conventional  Worksite  refers  to  your  main  worksite  prior 
to  your  flexiplace  arrangement 

o  Alternative  Worksite  refers  to  your  home,  satellite  office, 
or  other  location  that  serves  as  your  flexiplace 
alternative  to  your  conventional  worksite 

o  One-Wav  Trip  refers  to  either  your  travel  from  your 

residence  to  your  worksite  or  from  your  worksite  to  your 
residence.  Each  is  a  separate  trip.  Thus,  on  a  typical 
workday,  you  probably  have  2  one-way  trips. 

o   Refer  to  the  grid  labelled  "special  codes"  on  side  1  of 
your  answer  sheet.   Using  columns  K,  L,  and  M,  code  the 
distance  (in  miles)  from  your  residence  to  your 
conventional  worksite.   Code  zeros  in  columns  K  or  L  if  not 
used  in  your  response.  See  example  on  sample  answer  sheet. 

79.  Is  your  alternative  worksite  your  home? 

A.  Yes 

B.  No  (Specify)  


80.  During  a  typical  2-week  period,  on  how  many  days  do  you  work 
at  your  alternative  worksite? 

A.  1  F.  6 

B.  2  G.  7 

C.  3  H.  8 

D.  4  I.  9 

E.  5  J.  10  or  more 

81.  During  a  typical  2-week  period,  prior  to  your  flexiplace 
participation,  on  how  many  days  did  you  work  at  your 
conventional  worksite? 

F.  6 

G.  7 
H.  8 
I.  9 
J.  10  or  more 
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82.  During  a  typical  2-week  period  while  participating  in 

flexiplace,  on  how  many  days  do  you  work  at  your  conventional 
worksite? 

A.  1  F.  6 

B.  2  G.  7 

C.  3  H.  8 

D.  4  I.  9 

E.  5  J.  10  or  more 

IN  ITEMS  83  THROUGH  96,  PLEASE  PROVIDE  A  PROFILE  OF  YOUR  MOST 
TYPICAL  MEANS  OF  TRAVEL  TO  WORK  (CONVENTIONAL  WORKSITE) .  FOR  EACH 
ITEM  USE  THE  FOLLOWING  SCALE  TO  ESTIMATE  THE  PERCENTAGE  OF  ONE-WAY 
DISTANCE  COVERED  BY  THE  INDICATED  MEANS  OF  TRAVEL: 

A       BCDEFGH      I       J 
Don't   10%   20%   30%   40%   50%   60%   70%    80%    90-100% 
Use 


PRIOR  TO  FLEXIPLACE  PARTICIPATION  (RESIDENCE  TO  CONVENTIONAL 
WORKSITE,  ONE-WAY): 

83.  Driving  alone  in  car,  van,  or  truck 

84.  Motorcycle/  motorbike/  motorscooter 

85.  Carpool/  vanpool 

86.  Bus 

87.  Train/  subway/  commuter  rail 

88.  Walk/  jog/  bicycle 

89.  Other  (specify)  


DURING  FLEXIPLACE  PARTICIPATION  (RESIDENCE  TO  CONVENTIONAL 
WORKSITE,  ONE-WAY): 

90.  Driving  alone  in  car,  van,  or  truck 

91.  Motorcycle/  motorbike/  motorscooter 

92.  Carpool/  vanpool 

93.  Bus 

94.  Train/  subway/  commuter  rail 

95.  Walk/  jog/  bicycle 

96.  Other  (specify)  
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ITEMS  97  THROUGH  104  REFER  TO  THE  NUMBER  OF  TRIPS,  AS  DESCRIBED 
FOR  QUESTIONS  83  THROUGH  96,  YOU  MADE  OR  MAKE  DURING  A  TYPICAL 
TWO-WEEK  PERIOD.   USE  THE  FOLLOWING  SCALE  FOR  YOUR  RESPONSES: 

AS       C       D       E       FGHI       J 
12       3       4       5       6789      10 

PRIOR  TO  FLEXI PLACE  PARTICIPATION  (RESIDENCE  TO  CONVENTIONAL 
WORKSITE,  ONE-WAY): 

97.  Number  of  most  typical  one-way  trips  made  during  first  week 
of  two-week  period. 

98.  Number  of  such  trips  made  during  rush  (peak  period)  hours 
during  first  week. 

99.  Number  of  most  typical  one-way  trips  made  during  second  week 
of  two-week  period. 

100.  Number  of  such  trips  made  during  rush  (peak  period)  hours 
during  second  week. 

DURING  FLEXIPLACE  PARTICIPATION  (RESIDENCE  TO  CONVENTIONAL 
WORKSITE,  ONE-WAY) : 

101.  Number  of  most  typical  one-way  trips  made  during  first  week 
of  two-week  period. 

102.  Number  of  such  trips  made  during  rush  (peak  period)  hours 

during  first  week. 

103.  Number  of  most  typical  one-way  trips  made  during  second  week 
of  two-week  period. 

104 .  Number  of  such  trips  made  during  rush  (peak  period)  hours 
during  second  week. 

105.  If  your  most  typical  trip  profile  prior  to  flexiplace  is 
different  from  that  during  flexiplace,  how  much  did  the 
flexiplace  arrangement  influence  this  change? 

A.  It  was  the  most  important  factor 

B.  It  was  an  important  factor,  but  there  were  other  factors 
at  least  as  important 

C.  It  was  not  an  important  factor 

D.  There  was  no  change  in  trip  profiles 
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106.  Has  your  participation  in  flexiplace  resulted  in  a  changed 
amount  of  net  overall  usage  (miles  driven) ,  of  one  or  more 
vehicles  (cars,  vans,  or  light  trucks) ,  during  rush  (peak 
period)  hours? 

A-  Yes,  substantial  reduction 

B.  Yes,  minor  reduction 

C.  Yes,  substantial  increase 

D.  Yes,  minor  increase 

E.  No,  no  net  change 

107.  Has  your  participation  in  flexiplace  resulted  in  a  changed 
amount  of  net  overall  usage  (miles  driven)  of  one  or  more 
vehicles  (cars,  vans,  light  trucks),  during  non-rx>sh  hours? 

A.  Yes,  substantial  reduction 

B.  Yes,  minor  reduction 

C.  Yes,  substantial  increase 

D.  Yes,  minor  increase 

E.  No,  no  net  change 

**  ON  YOUR  ANSWER  SHEET,  SKIP  TO  ITEM  #120  AND  CODE  RESPONSE 
"B".** 
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The  Federal  Flexible  Workplace  Project,  or  "Flexiplace, "  is  an  18- 
month  pilot  study  sponsored  by  the  President's  Council  on 
Management  Improvement  (PCMI)  and  designed  to  examine  the 
feasibility  of  alternative  workplace  arrangements  in  the  Federal 
Government.  Any  questions  regarding  -  the  content  of  the  this 
questionnaire  should  be  directed  to  your  agency  Flexiplace 
coordinator.   Further  information  can  be  obtained  from: 


Wendell  Joice,  PhD       Todd  Wheeler  Ernest  Paskey 

(202)  606-2329  (202)  606-2130  (202)  606-0860 

FTS  266-2329  FTS  266-2130  FTS  266-0860 


Office  of  Personnel  Research  &  Development 
U.S.  Office  of  Personnel  Management 
1900  E  Street,  NW 
Washington,  DC  20415 
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FORMS  FOR  SUPERVISORY  EVALUATION  OF  FW  AND  CONTROL  EMPLOYEE 
PERFORMANCE 

Dear  Supervisor, 

Please  use  the  following  instructions  to  provide  job  performance 
ratings  for  your  subordinates  who  are  participating  in  the 
flexible  workplace  (FW)  project  as  FW  employees  or  as  control 
employees.  USE  A  SEPARATE  ANSWER  SHEET  FOR  EACH  PARTICIPATING 
SUBORDINATE.  If  you  do  not  have  enough  answer  sheets,  contact  your 
agency  FW  project  coordinator. 

Rating  Instructions 

I.  Regardless  of  whether  you  are  supervising  FW  or  control 
employees,  you  are  being  asked  to  submit  performance  rating 
information  on  three  separate  evaluation  occasions; 

(1)  At  the  beginning  of  the  FW  project  in  vour  oroanization- 
Ratings  should  cover  employee  performance  during  the  six 
months  immediately  preceding  implementation  of  the  FW 
pro j  ect . 

(2)  After  six  months  in  the  project  -  Ratings  should  cover 
employee  performance  during  the  first  six  months  of  the 
project. 

(3)  After  12  months  fend  of  proiect^  -  Ratings  should  cover 
employee  performance  during  the  final  six  months  of  the 
project. 

II.  The  ratings  you  sxibmit  should  cover  the  specified  rating 
period  only. 

IZZ>  Except  where  requested,  do  not  be  influenced  by  the 

employee's  prior  performance  and  ratings  associated  with 
periods  prior  to  that  covered  by  this  form.  Avoid 
over-generalizing;  evaluate  the  employee  honestly  and 
accurately  for  each  separate  rating. 

IMPORTANT;   The  Performance  Ratings  Requested  In  This  Document  are 
For  p^searO}  Purposes  Only.  They  are  noi  official 
employee  performance  appraisals,  are  not  subject  to 
regulations  governing  official  performance  appraisals, 
and  will  have  no  bearing  on  official  performance 
appraisals. 
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COVER  LETTER  TO  SUPERVISORS  OF  FW  EMPLOYEES 
Dear  Supervisor, 

Thank  you  for  agreeing  to  participate  in  the  Federal  Flexible 
Workplace  (FW)  Pilot  Project.  This  is  a  very  challenging  and 
progressive  effort  on  behalf  of  the  Federal  workforce.  Your 
participation  will  be  instrumental  in  determining  the  feasibility, 
desirability,  and  optimal  operating  procedures  for  the  FW 
alternative  for  Federal  employees. 

Evaluation  is  a  key  element  in  this  project  and  we  are  asking  you 
and  your  employees  to  provide  evaluation  infoinnation  about  your  FW 
experiences. 

This  is  a  one-vear  pilot  project.  We  are  requesting  evaluation 
information  on  3  occasions:  at  the  beginning  of  the  project,  after 
6  months,  and  at  the  end  of  the  pilot. 

Enclosed  are  questionnaires,  answer  sheets,  sample  answer  sheets, 
and  a  pre-addressed  return  envelope. 

If  you  have  any  questions  or  problems,  contact  your  agency 
coordinator  whose  name  and  phone  number  should  be  listed  on  this 
package. 

PLEASE  COMPLETE  ALL  FORMS  AND  MAIL  IN  THE  RETtTRN  ENVELOPE  WITHIN  5 
DAYS  OF  RECEIPT. 

YOUR  RESPONSES  ARE  NOT  SUBJECT  TO  AGENCY  REVIEW,  WILL  REMAIN 
STRICTLY  CONFIDENTIAL,  WILL  BE  AGGREGATED  WITH  OTHER  PARTICIPANT 
DATA,  WILL  BE  USED  FOR  RESEARCH  PURPOSES  ONLY,  AND  WILL  BE  MAILED, 
BY  YOU.  DIRECTLY  TO  THE  PROJECT  EVALUATION  TEAM.  ACCESS  TO  YOUR 
INDIVIDUAL  RESPONSES  WILL  BE  LIMITED  SOLELY  TO  THE  PROJECT 
EVALUATION  TEAM. 
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PRIVACY  STATEMENT 

The  U.  s.  Office  of  Personnel  Management  is  authorized  by  sections 
1103,  1302,  and  3301  of  title  5  of  the  U.  S.  Code  to  collect  the 
information  requested  in  this  document.  The  information  you 
provide  will  be  aggregated  with  similar  information  from  other 
participants  and  used,  in  summary  form,  to  evaluate  this  project. 
We  are  requesting  your  name  in  order  to  track,  analyze,  and 
categorize  your  responses  during  the  project.  No  information  of  an 
individually  identifiable  nature  will  be  disclosed.  Furnishing 
your  responses  to  this  document  is  voluntary;  without  your 
response,  however,  we  will  be  unable  to  evaluate  the  feasibility 
of  the  flexible  workplace  option. 

PLEASE  COMPLETE  ALL  FORMS  AND  MAIL  IN  THE  RETURN  ENVELOPE  WITHIN  5 
DAYS  OF  RECEIPT. 

YOUR  RESPONSES  ARE  NOT  SUBJECT  TO  AGENCY  REVIEW,  WILL  REMAIN 
STRICTLY  CONFIDENTIAL,  WILL  BE  AGGREGATED  WITH  OTHER  PARTICIPANT 
DATA,  WILL  BE  USED  FOR  RESEARCH  PURPOSES  ONLY,  AND  WILL  BE  MAILED, 
BY  YOU.  DIRECTLY  TO  THE  PROJECT  EVALUATION  TEAM,  ACCESS  TO  YOUR 
INDIVIDUAL  RESPONSES  WILL  BE  LIMITED  SOLELY  TO  THE  PROJECT 
EVALUATION  TEAM. 

If  you  have  any  questions,  contact  the  agency  coordinator  whose 
name  and  phone  number  are  listed  on  the  cover  of  this  material. 

ANSWER  SHEET  INSTRUCTIONS 

I.  ON  THE  ANSWER  SHEET: 

o  Read  instruction  on  the  front  of  the  answer  sheet 

o  Use  a  #  2  pencil  only. 

o   Code  your  name,  birth  date,  sex,  and  grade  fGS-level>  in  the 
indicated  spaces.  . 

o  Code  your  10-digit  PROJECT  CODE  in  the  grid  labelled 

IDENTIFICATION  NUMBER.  Your  project  code  should  have  been 
provided  to  you  by  your  agency  coordinator  or  by  your 
supervisor.  If  you  don't  have  your  code,  check  with  your 
supervisor  or  your  coordinator. 

o   In  the  grid  labelled  SPECIAL  CODES,  code  the  last  six  digits 
of  the  project  code  of  the  employee  being  rated. 

o  Code  your  responses  to  the  questionnaire  items  in  the 
appropriate  spaces  on  the  answer  sheet. 


o 


At  the  end  of  this  questionnaire,  you  will  be  asked  to  skip 
to  answer  sheet  item  #119  and  code  response  "A".  This  code 
will  be  used  by  our  computer  program  to  determine  which 
type  of  evaluation  form  is  being  processed. 
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II,  When  you  have  completed  the  questionnaire,  check  your  answer 
sheet  to  ensure  that  you  have  coded  all  the  required 
information  and  that  you  have  followed  the  marking 
instructions  for  errors  and  stray  marks. 

III.  Place  your  answer  sheet  in  the  pre-addressed  envelope  (DO 
NOT  FOLD  THE  ANSWER  SHEET)  and  mail. 


IV. 


DO  NOT  SUBMIT  PHOTOCOPIES  OF  YOUR  COMPLETED  ANSWER  SHEET 


EMPLOYEE  PERFORMANCE  QUESTIONNAIRE 


USE  THE  FOLLOWING  SCALE  TO  RATE  THE  FW  OR  CONTROL  EMPLOYEE  ON  THE 
FACTORS  DESCRIBED  BELOW: 


Unsatisfactory 


B 

Somewhat 
Less  Than 
Satisfactory 


Satisfactory 


D 

Somewhat 
More  Than 
Satisfactory 


Excel  len't 


1.  Quality 


2.  Quantity 


3.  Timeliness 


4.  Interpersonal- 
Disposition 


The  extent  to  which,  on  a  consistent  basis  during 
the  evaluation  period,  the  quality  of  the  employee's 
work  met  the  generally  applied  standards  in  your 
office  or  reasonable  expectations. 

The  extent  to  which,  on  a  consistent  basis  during 
the  evaluation  period,  the  quantity  of  the 
employee's  work  met  the  generally  applied  standards 
in  your  office  or  reasonable  expectations. 

The  extent  to  which,  on  a  consistent  basis  during 
the  evaluation  period,  the  timeliness  of  the 
employee's  work  met  the  generally  applied  standards 
in  your  office  or  reasonable  expectations. 

The  extent  to  which,  on  a  consistent  basis  during 
the  evaluation  period,  the  employee  was 
pleasant/cooperative  to  work  with. 


5.  Independence  -  The  extent  to  which,  on  a  consistent  basis 

during  the  evaluation  period,  the  employee  handled 
work  assignments  with  the  independence  generally 
expected  for  the  employee's  experience,  work 
assignments,  and  conditions  in  your  office. 


6 .  Currency 
of  KSA's 


7.  Availability/ - 
Accessibility 


The  extent  to  which,  during  the  evaluation  period, 
the  employee's  knowledge,  skills,  and  abilities  were 
up-to-date. 

The  extent  to  which,  on  a  consistent  basis  during 
the  evaluation  period,  the  employee  was 
available/accessible  for  the  timely  conduct  of 
business. 
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8.  Overall      -  The  overall  job  performance  during  this  evaluation 

period. 

9.  The  quality  of  this  employee's  relationships  with  co-workers 

10.  The  quality  of  your  relationship  with  this  employee 

11.  The  effectiveness  of  communication  between  you  and  this 
employee 

12.  The  effectiveness  of  communication  between  this  employee  and 
co-workers 

13.  Indicate  the  length  of  time  you  have  supervised  this  empleyee. 
(Select  the  response  category  closest  to  your  intended  answer) 

A.  1  to  3  months  F.  4  years 

B.  4  to  6  months  G.  5  years 

C.  7  to  12  months  H.  6  years 

D.  2  years  I.  7  years 

E.  3  years  J.  8  or  more  years 

***   If  the  work  performed  by  the  employee  can  be  routinely  measured 
by  numbers  of  work  products  completed  in  a  given  time  period  and 
the  resulting  numbers  are  fair  and  accurate  measures  of  employee 
performance,  please  provide  a  summary  of  these  numbers  to  us  in 
the  form  typically  used.  Enclose  the  summary  in  the  return 
envelope  along  with  your  completed  answer  sheet.  *** 

ITEMS  14-26  REFER  TO  THE  PRECEDING  RATING  FACTORS.  FOR  EACH  OF  THESE 
FACTORS,  INDICATE  WHETHER,  DURING  THE  RATING  PERIOD  UNDER 
CONSIDERATION,  THERE  HAS  BEEN  IMPROVEMENT/DECLINE  IN  THE  EMPLOYEE'S 
PERFORMANCE  RELATIVE  TO  THE  EMPLOYEE'S  PERFORMANCE  DURING  THE  WORK 
YEAR  PRIOR  TO  THE  FW  PROJECT.  USE  THE  FOLLOWING  SCALE  FOR  YOUR 
RATINGS : 

ABC  D  E 

Decline     Slight      No        Slight       Improvement 
Decline     Change     Improvement 

14.  Quality 

15.  Quantity 

16.  Timeliness 

17.  Interpersonal  Disposition 

18.  Independence 
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19.  Currency 

20.  Availability/Accessibility 

21.  Overall 

22.  Chances  for  promotion 

23.  Quality  of  relationship  with  co-workers 

24.  Quality  of  relationship  with  you 

25.  Effectiveness  of  communication  between  you  and  this  employee 

26.  Effectiveness  of  communication  between  this  employee  and  co- 
workers 

27.  Indicate  the  number  of  days  (8  hours  periods)  of  sick  leave  used 
by  this  employee  during  the  last  six  months  (Select  the  response 
closest  to  your  intended  answer) . 

A.  0  F.  5 

B.  1  G.  6 

C.  2  H.  7 

D.  3  I.  8 

E.  4  J.  9  or  more 

28.  If  you  responded  "9  or  more"  (response  J)  on  item  32  indicate 
the  response  closest  to  your  intended  answer. 


A. 

9 

F. 

14 

B. 

10 

G. 

15 

C. 

11 

H. 

16 

D. 

12 

I. 

17 

E. 

13 

J. 

18 

or  more 

29.  Indicate  the  number  of  days  (8  hour  periods)  administrative 
leave  granted  to  this  employee  for  weather-related  or  other 
office  shut-down  reasons  during  the  last  six  months  (Select 
the  response  closest  to  your  intended  answer) 

A.  0  F.  5 

B.  1  G.  6 

C.  2  H.  7 

D.  3  I.  8 

E.  4  J.  9  or  more 

**ON  YOUR  ANSWER  SHEET,  SKIP  TO  ITEM  *119  AND  CODE  RESPONSE  "A".** 
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The  Federal  Flexible  Workplace  Project,  or  "Flexiplace,"  is  an  IB- 
month  pilot  study  sponsored  by  the  President's  Council  on 
Management  Improvement  (PCMI)  and  designed  to  examine  the 
feasibility  of  alternative  workplace  arrangements  in  the  Federal 
Government.  Any  questions  regarding  the  content  of  the  this 
cpiestionnaire  should  be  directed  to  your  agency  Flexiplace 
coordinator.   Further  information  can  be  obtained  from: 


Wendell  Joice,  PhD       Todd  Wheeler  Ernest  Paskey 

(202)  606-2329  (202)  606-2130  (202)  606-0860 

FTS  266-2329  FTS  266-2130  FTS  266-0860 


Office  of  Personnel  Research  &  Development 
U.S.  Office  of  Personnel  Management 
1900  E  Street,  NW 
Washington,  DC  20415 
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COVER  LETTER  TO  SUPERVISORS  OF  FW  EMPLOYEES 


Dear  Supervisor, 


Thank  you  for  agreeing  to  participate  in  the  Federal  Flexible 
Workplace  (FW)  Pilot  Project.  This  is  a  very  challenging  and 
progressive  effort  on  behalf  of  the  Federal  workforce.  Your 
participation  will  be  instrumental  in  determining  the  feasibility, 
desirability,  and  optimal  operating  procedures  for  the  FW 
alternative  for  Federal  employees. 

Evaluation  is  a  key  element  in  this  project  and  we  are  asking  you 
and  your  employees  to  provide  evaluation  information  about  your  FW 
experiences. 

This  is  a  one-vear  pilot  project.  We  are  requesting  evaluation 
information  on  3  occasions:  at  the  beginning  of  the  project,  after 
6  months,  and  at  the  end  of  the  pilot. 

Enclosed  are  questionnaires,  answer  sheets,  sample  answer  sheets, 
and  a  pre-addressed  return  envelope. 

If  you  have  any  questions  or  problems,  contact  the  your  agency 
coordinator  whose  name  and  phone  number  should  be  listed  on  this 
package. 

PLEASE  COMPLETE  ALL  FORMS  AND  MAIL  IN  THE  RETURN  ENVELOPE  WITHIN  5 
DAYS  OF  RECEIPT. 

YOUR  RESPONSES  ARE  NOT  SUBJECT  TO  AGENCY  REVIEW,  WILL  REMAIN 
STRICTLY  CONFIDENTIAL,  WILL  BE  AGGREGATED  WITH  OTHER  PARTICIPANT 
DATA,  WILL  BE  USED  FOR  RESEARCH  PURPOSES  ONLY,  AND  WILL  BE  MAILED, 
BY  YOU.  DIRECTLY  TO  THE  PROJECT  EVALUATION  TEAM.  ACCESS  TO  YOUR 
INDIVIDUAL  RESPONSES  WILL  BE  LIMITED  SOLELY  TO  THE  PROJECT 
EVALUATION  TEAM. 


D-3 


1031 


FORMS  FOR  SUPERVISORY  EVALUATION  OF  ORGANIZATIONAL  UNIT 
PERFORMAl.'CE 


Dear  Supervisor, 

The  enclosed  evaluation  materials  focus  on  the  performance  and 
functioning  of  the  organizational  unit  which  vou  supervise.  Most 
of  the  items  request  your  evaluation  of  your  organizational  unit's 
performance  during  the  most  recent  evaluation  period.  Other  items 
request  personal  profile  information  which  we  are  collecting  from 
all  participants  and  supervisors. 

PRIVACY  STATEMENT 

This  U.  S.  Office  of  Personnel  Management  is  authorized  by 
sections  1103,  1302,  and  3301  of  title  5  of  the  U.  S.  Code  to 
collect  the  information  requested  in  this  document.  The 
information  you  provide  will  be  aggregated  with  similar 
information  from  other  participants  and  used,  in  summary  form,  to 
evaluate  this  project.  We  are  requesting  your  name  in  order  to 
track,  analyze,  and  categorize  your  responses  during  the  project. 
No  information  of  an  individually  identifiable  nature  will  be 
disclosed.  Furnishing  your  response  to  this  document  is  voluntary; 
without  your  response,  however,  we  will  be  unable  to  evaluate  the 
feasibility  of  the  flexible  workplace  option. 

QUESTIONNAIRE  INSTRUCTIONS 

I.  We  are  requesting  that  you  respond  to  this  questionnaire  on 
2.   separate  evaluation  occasions:   (1)  after  six  months  into 
the  project,  and  (2)  at  the  end  (12  months)  of  your 
participation  in  the  project. 

II.  When  you  complete  the  questionnaire  after  six  months  in  the 
project  or  at  the  end  of  the  project,  base  your  responses  on 
your  organizational  unit's  performance  during  the  most  recent 
six  month  period  in  the  project  (EVALUATION  PERIOD)  compared 
to  its  performance  during  the  work  year  prior  to  the  project. 

ANSWER  SHEET  INSTRUCTIONS 

(USE  THE  SAMPLE  ANSWER  SHEET  AS  A  GUIDE) 

I.    ON  THE  ANSWER  SHEET: 

o   Read  the  instructions  on  the  front  of  the  answer  sheet. 

o   Use  a  #  2  pencil  only. 
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o   Code  your  name,  birth  date,  sex,  and  grade  fGS  or  WG- 
level)  in  the  indicated  spacfes. 

o   Code  your  10-digit  PROJECT  CODE  in  the  grid  labelled 

IDENTIFICATION  NUMBER.  Your  project  code  should  have  been 
provided  to  you  by  your  agency  coordinator.  If  you  don't 
have  your  code,  check  with  your  coordinator. 

o   Code  your  occupational  series  in  the  grid  labelled 
SPECIAL  CODES.   Use  columns  M  through  P  for  4-digit 
occupational  series  or  columns  N  through  P  for  3-digit 
occupational  series.   Do  not  use  columns  K  or  L  for 
coding  occupational  series  (See  example  on  sample  answer 
sheet) . 

,   o   Code  your  responses  to  the  questionnaire  items  in  the 
appropriate  spaces  on  the  answer  sheet. 

o   At  the  end  of  this  questionnaire,  you  will  be  asked  to 
skip  to  answer  sheet  item  #120  and  code  response  "C". 
This  code  will  be  used  by  our  computer  program  to 
determine  which  type  of  evaluation  form  is  being 
processed. 

II.  When  you  have  completed  the  questionnaire,  check  your  answer 
sheet  to  ensure  that  you  have  coded  all  the  required 
information  and  that  you  have  followed  the  marking 
instructions  for  errors  and  stray  marks. 

III.  Place  your  answer  sheet  in  the  pre-addressed  envelope  (DO 
NOT  FOLD  THE  ANSWER  SHEET)  and  mail. 

IV.  DO  NOT  SUBMIT  PHOTOCOPIES  OF  YOUR  COMPLETED  ANSWER  SHEET 


FOR  ITEMS  1  THROUGH  4,  SELECT  THE  RESPONSE  CATEGORY  THAT  IS 
CLOSEST  TO  YOUR  INTENDED  ANSWER. 


Indicate  the  number  of  Workman's  Compensation  claims  within 
your  organizational  unit  during  the  12  months  prior  to  part- 
icipation in  Flexiplace. 

A.  0 

B.  1 

C.  2 

D.  3 

E.  4 


F. 

5 

G. 

6 

H. 

7 

I. 

8 

J. 

9 

or  more 

D-5 


1033 


4. 


Indicate  the  number  of  Workman's  Compensation  claims  within 
your  organizational  unit  in  the  last  six  months. 


A. 

B. 
C. 
D. 
E. 


0 
1 
2 
3 
4 


F.  5 

G.  6 
H.  7 
I.  8 

J.  9  or  more 


Indicate  the  length  of  time  you  have  supervised  this 
organizational  unit. 


A.  1  to  3  months 

B.  4  to  6  months 

C.  7  to  12  months 

D.  13  to  23  months 

E.  2  to  3  years 


F.  4  to  6  years 

G.  7  to  10  years 

H.  11  or  more  years 


Indicate  the  length  of  your  total  experience  as  a 
supervisor. 


A.  Less  than  a  year 

B.  1  to  2  years 

C.  3  to  4  years 

D.  5  to  6  years 

E.  7  to  8  years 


F.  9  to  10  years 

G.  11  to  15  years 
H.  16  or  more  years 


5.   Total  years  of  work  experience 


A.  1  to  2  years 

B.  3  to  4  years 

C.  5  to  6  years 

D.  7  to  8  years 

E.  9  to  10  years 


F.  11  to  12  years 

G.  13  to  15  years 
H.  16  to  18  years 
I.  20  or  more  years 


Items  6-33  refer  to  costs  incurred  by  your  organization  as  a 
direct  result  of  FW  Participation.  We  are  interested  in 
ascertaining  estimates  of  cost  difference,  if  any,  between  what 
you  spent  during  the  last  six  months  of  FW  participation  and  what 
would  be  normally  incurred  without  FW  participation.  For  each 
expense  category  listed  below,  indicate 

o    the  approximate  difference,  in  dollars,  between  what 

your  organizational  unit  spent  during  the  last  six 

months  of  FW  participation  and  what  normally  would  have 
been  spent, 

o    whether  the  difference  is  an  increase  or  decrease 
relative  to  what  would  have  been  spent. 
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o    the  percentage  (divide  the  difference  by  your  estimate 
of  the  normal  expenditure  and  multiply  the  result  by 
100)  of  the  difference  relative  to  normal  expense,  and 

o    the  number  of  FW  employees  for  whom  expenditure  was 
made. 

Again  this  information  should  be  restricted  to  costs  incurred 
during  the  last  six  months  of  FW  participation.  SELECT  THE 
RESPONSE  THAT  IS  CLOSEST  TO  YOUR  INTENDED  ANSWER. 


AMOUNT  SPENT  ON  ACQUISITION  OF  EQUIPMENT  TO  SUPPORT  ALTERNATIVE 
WORK  SITES 

6.   Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 


A.S  0 

B.  100 

C.  300 

D.  500 

E.  800 


200 
400 
700 
1000 


F.$  1100  -  1400 
G.  1500  -  1900 
H.  2000  -  3000 
I.  4000  -  5000 
J.   6000  or  more 


Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 

Percentage  of  difference  relative  to  normal  costs 


A. 

0- 

■4  1 

B. 

5- 

•9  * 

C. 

10- 

-14 

% 

D. 

15- 

-19 

% 

E. 

20- 

-24 

% 

Number 

Of 

F 

A. 

1 

B. 

2 

C. 

3 

D. 

4 

E. 

5 

F. 

25- 

-29 

% 

G. 

30- 

-34 

% 

H. 

35- 

-39 

% 

I. 

40- 

-44 

% 

J. 

45 

%  or 

more 

expenditure 

made 

F. 

6 

G. 

7 

H. 

8 

I. 

9 

J. 

10 

or 

more 

D-7 
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AMOUNT  S?ENT  ON  ACQUISITION  OF  FURNISHINGS  FOR  ALTERNATIVE  WORK 
SITES 

10.   Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 


A.$  0 

B.  100 

C.  300 

D.  500 

E.  800 


200 
400 
700 
1000 


F.S  1100  -  1400 
G.  1500  -  1900 
H.  2000  -  3000 
I.  4000  -  5000 
J.   6000  or  more 


11.  Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 

12.  Percentage  of  difference  relative  to  normal  costs 


13, 


A. 

B. 
C. 
D. 

E. 


0-4  % 

5-9  % 

10-14  % 

15-19  % 

20-24  % 


A.  1 

B.  2 

C.  3 

D.  4 

E.  5 


F. 

25- 

-29 

% 

G. 

30- 

-34 

% 

H. 

35- 

-39 

% 

I. 

40- 

-44 

% 

J. 

45 

%  or 

more 

expenditure 

made 

F. 

6 

G. 

7 

H. 

8 

I. 

9 

J. 

10 

or 

more 

AMOUNT  SPENT  ON  EMPLOYEE  TRAINING  AND  DEVELOPMENT 

14.   Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 


A.$  0 

B.  100 

C.  300 

D.  500 

E.  800 


200 
400 
700 
1000 


F.S  1100  -  1400 
G.  1500  -  1900 
H.  2000  -  3000 
I.  4000  -  5000 
J.   6000  or  more 


15.   Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 
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F. 

25-29  % 

G. 

30-34  % 

H. 

35-39  % 

I. 

40-44  % 

J. 

45  %  or 

more 

F. 

6 

G. 

7 

H. 

8 

I. 

9    . 

J. 

10  or  more 

16.  Percentage  of  difference  relative  to  normal  costs 

A.  0-4    % 

B.  5-9    % 

C.  10-14    % 

D.  15-19    % 

E.  20-24    % 

17.  Number  of  FW  employees  for  whom  expenditure  made 

A.  1 

B.  2 

C.  3 

D.  4 

E.  5 

AMOUNT  SPENT  ON  MAIL/SHIPPING 

18.  Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 

A.$  0  F.$  1100  -  1400 

B.  100  -  200  G,   1500  -  1900 

C.  300  -  400  H.   2000  -  3000 

D.  500  -  700  I.   4000  -  5000 

E.  800  -  1000  J.   6000  or  more 

19.  Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 

20.  Percentage  of  difference  relative  to  normal  costs 

A.  0-4    % 

B.  5-9    % 

C.  10-14    % 

D.  15-19    % 

E.  20-24    % 

21.  Number  of  FW  employees  for  whom  expenditure  made 

A.  1 

B.  2 

C.  3 
O.  4 
E.  5 


F. 

25-29  % 

G. 

30-34  % 

H. 

35-39  % 

I. 

40-44  % 

J. 

45  %  or 

more 

F. 

6 

G. 

7 

H. 

8 

1. 

9 

J. 

10  or  more 

D-9 
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AMOUNT  SPENT  ON  MAINTENANCE/REPAIR  OF  EQUIPMENT  OR  FURNISHINGS 

22.  Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 

A.$  0 

B.  100  -  200 

C.  300  -  400 

D.  500  -  700 

E.  800  -  1000  J.   6000  or  more 

23.  Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 

24.  Percentage  of  difference  relative  to  normal  costs 


F.$ 

;  1100 

-  1400 

G. 

1500 

-  1900 

H. 

2000 

-  3000 

I. 

4000 

-  5000 

A. 

0-4  % 

B. 

5-9  % 

C. 

10-14  % 

D. 

15-19  % 

F. 

25-29  % 

G. 

30-34  % 

H. 

35-39  % 

I. 

40-44  % 

J. 

45  %  or 

more 

F. 

6 

G. 

7 

H. 

8 

I. 

9 

J. 

10  or  more 

E.   20-24  % 

25.  Number  of  FW  employees  for  whom  expenditure  made 

A.  1 

B.  2 

C.  3 

D.  4 

E.  5 

AMOUNT  SPENT  ON  PREMIUM  PAY  (e.g.,  overtime,  night  differential, 
Sunday,  and  holiday  pay) 

26.  Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 

A.$  0  F.$  1100  -  1400 

B.  100  -  200  G.  1500  -  1900 

C.  300  -  400  H.  2000  -  3000 

D.  500  -  700  I.  4000  -  5000 

E.  800  -  1000  J.  6000  or  more 

27.  Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 
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28.      Percentage   of  difference   relative  to  normal   costs 


A. 

0- 

-4  1 

B. 

5- 

-9  % 

C. 

10- 

■14 

% 

D. 

15- 

-19 

% 

E. 

20- 

■24 

% 

Number 

of 

F 

A. 

1 

B. 

2 

C. 

3 

D. 

4 

E. 

5 

F. 

25-29  % 

G. 

30-34  % 

H. 

35-39  % 

I. 

40-44  % 

J. 

45  %  or 

more 

29.      Number  of   FW  employees   for  whom  expenditure  made 


F.  6 

G.  7 
H.  8 
I.  9 
J.  10  or  more 

AMOUNT  SPENT  ON  OTHER  ITEMS  (Specify  nature  of  expense) 


30.  Difference  (dollars)  in  amount  spent  relative  to  normal 
costs 

A.$  0  F.S  1100  -  1400 

B.  100  -  200  G.   1500  -  1900 

C.  300  -  400  H.   2000  -  3000 

D.  500  -  700  I.   4000  -  5000 

E.  800  -  1000  J-   6000  or  more 

31.  Is  difference  an  increase  or  decrease  relative  to  normal 
costs? 

A.  Increase 

B.  Decrease 

C.  No  difference  in  this  expense  category 

32.  Percentage  of  difference  relative  to  normal  costs 


A. 

0-4  % 

B. 

5-9  % 

C. 

10-14  % 

D. 

15-19  % 

E. 

20-24  % 

F. 

25-29  % 

G. 

30-34  % 

H. 

35-39  % 

I. 

40-44  % 

J. 

45  %  or 

more 

33.   Number  of  FW  employees  for  whom  expenditure  made 

A.  1  F.   6 

B.  2  G.   7 

C.  3  H.   8 

D.  4  I.   9       . 

E.  5  J.   10  or  more 
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34.   Strictly  in  terms  of  supervising  FW  employees,  rate  the 

feasibility  of  flexiplace  arrangements  in  your  organizational 
unit. 

A.  Feasible,  but  flexiplace  program  requires  modifications 

B.  Feasible,  with  existing  program 

C.  Not  feasible,  too  difficult  to  supervise 

D.  Not  sure 

Comment 


35.   In  terms  of  meeting  your  organizational  performance 

objectives,  rate  the  feasibility  of  flexiplace  arrangements. 

A.  Feasible,  but  flexiplace  program  requires  modifications 

B.  Feasible,  with  existing  program 

C.  Not  feasible,  can't  meet  performance  objectives 

D.  Not  sure 

Comment 


36.  In  terms  of  costs  associated  with  flexiplace  arrangements  in 
your  organizational  unit,  rate  the  feasibility  of  flexiplace 
arrangements . 

A.  Feasible  and  cost-effective 

B.  Feasible  but  not  very  cost-effective 

C.  Not  feasible,  too  expensive 

D.  Not  sure 

37.  Considering  feasibility,  performance,  costs,  employee  morale, 
and  other  relevant  factors,  rate  the  overall  desirability  of 
further  implementation  of  the  flexiplace  arrangement. 

A.  Desirable  with  substantial  refinement 

B.  Desirable  with  minimal  refinement 

C.  Desirable  as  is 

D.  Undesirable 

E.  Neither  desirable  nor  undesirable 

F.  Not  sure 


D-12 
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ITEMS  38  THROUGH  4  7  REFER  TO  THE  FLEXIBLE  WORKPLACE  PARTICIPANT 
TRAINING  YOU  RECEIVED  AT  THE  BEGINNING  OF  THE  PROGRAM.  BASE  YOUR 
RESPONSES  ON  YOUR  PERSONAL  OPINION. 


38.  To  what  extent  did  your  FW  training  help  provide  a 
successful  transition  to  the  FW  arrangement? 

A.  Very  helpful 

B.  Helpful 

C.  Slightly  helpful 

D.  Not  helpful 

E.  Did  not  receive  training 

If  you  did  not  receive  Flexiplace  training  skip  items  39-47. 

39.  Was  adequate  time  allotted  for  training? 

A.  Yes 

B.  No 

40.  Rate  the  coverage  of  the  training 

A.  Training  covered  too  many  topics 

B.  Training  covered  too  few  topics 

C.  Training  coverage  was  adequate 

41.  Were  there  topics  that  you  think  should  be  added  or  should 
receive  greater  emphasis? 

A.  Yes  (specify) 

B.  No 


42.   Were  there  topics  that  you  think  should  be  omitted  or 
deemphasized? 

A.  Yes  (specify)   __^ 

B.  No 


D-13 
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43.   Were  the  training  materials  adequate? 


A. 

B. 
C. 

Adequate 

Fair 

Inadequate 

Was 

the  trainii 

A. 
B. 
C. 

Adequate 

Fair 

Inadequate 

45.  Was  the  trainer  effective? 

A.  Very  Effective 

B.  Effective 

C.  Fair 

D.  Ineffective 

46.  Was  the  class  size  appropriate? 

A.  Yes 

B.  Too  Large 

C.  Too  Small 

47.  Was  the  method  of  presentation  effective? 

A.  Very  Effective 

B.  Effective 

C.  Fair 

D.  Ineffective 

ITEMS  48  THROUGH  52  REFER  TO  THE  FLEXIBLE  WORKPLACE  FOCUS  GROUPS 
WHICH  YOU  ATTEND. 


48.   To  what  extent  is  your  FW  focus  group  helpful  to  your  FW 
participation? 

A.  Very  helpful 

B.  Helpful 

C.  Slightly  helpful 

D.  Not  helpful 

E.  Do  not  belong  to  a   FW  focus  group 
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If  you  do  not  belong  to  a  flexiplace  focus  group,  skip  items  49- 
52. 

49.  Rate  the  frequency  of  focus  group  meetings. 

A.  Unnecessarily  frequent 

B.  Not  sufficiently  frequent 

C.  Frequency  is  appropriate 

50.  Rate  the  length  of  focus  group  meetings. 

A.  Too  long 

B.  Too  short 

C.  Just  right 

51.  Rate  the  effectiveness  of  the  group  facilitator. 

A.  Very  effective       Comment  

B.  Effective  

C.  Slightly   effective  

D.  Ineffective 

52.  Rate  the  format  of  the  group  meetings  (ie.,  how  the  group  is 
run)  . 

A.  Excellent  Comment  

B.  Good  

C.  Ineffective  


**0N    YOUR   ANSWER   SHEET,    SKIP   TO    ITEM    jjl20    AND   CODE    RESPONSE    "C".** 
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AFPENDKE 
LIST  OF  DOCUMENTS  PRODUCED  IN  SUPPORT  OF  FLEXIPLACE 

Guidelines  For  Pilot  Flexible  Workplace  Arrangements 

Flexiplace  Focus  (newsletter) 

Guide  For  Coordinators 

Flexiplace  Training  Instructor's  Guide 

Flexiplace  Training  Participant's  Manual 

Guide  For  Conducting  Flexiplace  Focus  Groups 

Flexiplace  Questions  and  Answers 

Flexiplace  Questions  and  Answers  on  Computers 
and  Telecommunications  Issues 

Flexiplace  Self-Administered  Training  Manual 
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BlueCrOSS  BlueShield  Federal  Employee  Program 

A««nri2itinn  1615  L  Streel,  MW 

Washington,  D.C.  20036  ATTArHMFHT    // ■; 

•ftlephone  202.862.8600  AHACHMENT   #5 

Fai  202.862.8715 


June  3,  1992 


Curtis  J.  Smith 

Associate  Director 

Retirement  &  Insurance  Group 

U.S.  Office  of  Personnel  Management 

1900  E  Street,  N.W.,  Room  4A10 

Washington,  D.C.  20415 


Dear  Mr.  Smith: 


As  a  follow  up  to  your  recent  conversation  with  Harry  Cain,  I  have 
enclosed  a  copy  of  our  Request  for  Proposal  for  a  Managed  Prescription 
Drug  Benefit  Program. 

Please  feel  free  to  call  me  if  you  have  any  questions. 

Sincerely, 


Alan  P.  Spielman 
Vice  President 


cc:  Reginald  M.  Jones  (w/enclosure) 

Enclosure 
APS/jgh 
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Request  for  Proposal 

for  a 

Managed  Prescription  Drug  Benefit  Program 

for 

The  Blue  Cross  and  Blue  Shield  Association 
Federal  Employee  Program 


April  1,  1992 
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SECTION  1  -  GENERAL  INFORMATION 


A.   OBJECTIVES  OF  THE  REQUEST  FOR  PROPOSAL  (RFP) 

The  Blue  Cross  and  Blue  Shield  Association  (BCBSA)  Federal  Employee  Program  (PEP)  is  developing  a  naiionwide 
retail  pharmacy  program  for  implementation  on  January  1,  1993.  This  program  is  being  developed  in  response  to 
the  increasing  cost  of  prescription  drugs  purchased  through  retail  pharmacies  and  reimbursed  under  the  FEP's  active 
employee  and  annuitant  (retiree)  comprehensive  major  medical  plan.  The  objectives  of  the  program  are  to: 

•  Reduce  and  control  the  cost  of  prescription  drugs. 

•  Provide  all  FEP  subscribers  with  adequate  and  convenient  access  to  a  national  network  of  preferred 
community  phanijacies. 

•  Introduce  uniform  management  components  designed  to  decrease  inappropriate  utilization,  increase  the 
quality  of  therapeutic  management  and  medical  outcomes,  and  the  cost-effectiveness  of  pharmacy  dispensing, 
physician  prescribing,  and 

The  objective  of  this  Request  for  Proposal  (RFP)  is  to  solicit  proposals  from  vendors  interested  in  providing  support 
and  assistance  in  developing  and  managing  a  state-of-thc-aft  managed  prescription  drug  program  for  the  FEP.  It  is 
expected  that  this  proposal  process  will  identify,  evaluate,  and  select  a  prescription  drug  management  company.  This 
would  result  in  preferential  pricing  for  prescription  drugs  from  selected  pharmacy  networks,  wholesalers,  and 
manufacturers,  with  proactive  and  effective  value-added  services. 

The  voluntary  mail  service  program  currently  offered  to  all  subscribers  will  continue  to  be  made  available  to 
subscribers  in  1993,  but  it  is  not  part  of  this  RFP.  The  new  retail  pharmacy  management  program  that  is  addressed 
in  this  RFP,  and  the  existing  mail  service  program,  will  be  both  presented  to  subscribers  as  components  of  their  new 
managed  prescription  drug  benefit  program. 

The  selected  vendor  must  ultimately  be  able  to  coordinate  with  the  mail  service  vendor  for  purposes  of  patient 
profiling,  drug  utilization  review  (DUR),  data  reporting,  and  other  administrative  requirements.  This  capability  will 
not  be  a  mandatory  requirement  for  the  January  1,  1993  effective  date. 

This  RFP  provides  interested  bidders  with  the  information  necessary  to  prepare  a  proposal. 


B.  BACKGROUND 

The  Blue  Cross  and  Blue  Shield  Association  (BCBSA)  is  an  association  of  the  approximately  70  Blue  Cross  and 
Blue  Shield  Plans  located  throughout  the  United  States.   The  Association  is  a  not-for-profit  corporation. 

Since  the  inception  of  the  Federal  Employees  Health  Benefits  Program  (FEHBP)  in  1960,  the  Blue  Cross  and  Blue 
Shield  Association  has  contracted  with  the  United  Stales  Office  of  Personnel  Management  (OPM)  on  behalf  of  the 
participating  Blue  Cross  and  Blue  Shield  Plans  ("Participating  Plans")  to  provide  health  care  benefits  to  eligible 
Federal  employees,  annuitants  (retirees)  and  their  dependents.  As  the  largest  fee-for-service  group  health  coverage 
contract  in  the  United  States,  the  BCBSA  Government-Wide  Service  Benefit  Plan  currently  provides  insurance  to 
approximately  1.7  million  Federal  employees  and  annuitants.  This  is  the  largest  single  segment  of  the  federal 
employee  market.  Generally,  the  Government  pays  the  same  amount  toward  the  subscriber's  premium,  regardless 
of  the  plan  chosen,  and  withholds  the  balance  from  the  subscriber's  pay. 

The  FEHBP  is  unique  compared  with  most  other  employer-sponsored  health  benefit  programs  in  that  it  is  an 
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"individual  choice"  program:  most  employees  are  free  to  select  from  approximately  20  different  benent  packages. 
Within  the  FEHBP  three  categories  of  health  benefits  packages  are  available: 

First,  there  is  the  Government-wide  Service  Benefit  Plan  which  is  sponsored  by  the  Blue  Cross  and  Blue  Shield 
Plans  nation-wide. 

Second,  there  are  14  Employee  Organization  plans,  which  are  sponsored  by  federal  employee  unions.  The 
majority  of  these  union-sponsored  plans  are  available  to  all  federal  employees  if  they  become  an  affiliate  union 
member  for  a  modest  annual  fee. 

•  Finally,  there  are  comprehensive  medical  care  plans  (health  maintenance  organizations  and  individual  practice 
associations)  that  are  offered  at  the  local  or,  in  some  instances,  state  level.  There  are  over  300  separate  prepaid 
plans  currently  participating  in  the  FEHBP. 

Each  year,  usually  from  mid-November  to  mid-Dcccmbcr,  the  Government  holds  a  four-week  "Open  Season"  when 
employees  are  allowed  to  change  their  health  coverage  for  the  following  year  (each  new  plan  year  begins  on  or  about 
January  1).  Other  than  when  employees  are  newly  hired  or  at  the  time  of  special  events  (for  example,  marriage, 
retirement.  Medicare  eligibility),  this  is  generally  the  only  lime  they  are  free  to  purchase  or  change  their  health 
benefits  package. 

The  Service  Benefit  Plan  offers  two  options  to  federal  employees  and  annuitants:  a  High  Option  plan,  which  has 
a  high  level  of  benefit  coverage  and  is  the  most  expensive  plan,  and  a  Standard  Option  plan,  which  is  competitive 
in  both  price  and  benefits  with  the  plans  offered  by  competing  FEHBP  carriers. 

Approximately  1.7  million  subscribers  currently  obtain  their  health  care  benefits  through  the  BCBSA  Federal 
Employee  Program's  Service  Benefit  Plan.  Including  subscribers  and  their  dependents,  the  FEP  covers  approximately 
3.1  million  lives.  Nearly  41%  of  all  eligible  federal  active  employees  and  annuitants  (retirees)  select  the  FEP  Service 
Benefit  Plan  for  their  health  care  benefits.   Please  see  Appendix  A  for  additional  information. 

These  3.1  million  individuals  uullzed  approximately  25  million  prescription  drug  services  In  1990.  Total  charges 
for  prescription  drugs  m  1990  were  approximately  S753,(X)0,000  (mall  service  and  retail  combined).  Total 
prescription  drug  charges  In  1992  are  expected  to  exceed  SI  billion.  Please  sec  Appendix  B  for  a  detailed  breakdown 
of  FEP  enrollment  and  utilization. 

Current  Renefit 

Retail  Prescription  Drug  Benefit 

Currently,  prescription  drugs  are  reimbursed  through  the  major  medical  component  of  the  Service  Benefit  Plan. 
Under  this  benefit,  subscribers  submit  claim  forms  to  their  local  Blue  Cross  and  Blue  Shield  Plan  (along  with  any 
other  charges)  and  are  reimbursed  for  portions  of  the  cost  of  their  prescriptions,  minus  the  major  medical  deductible. 

Subscribers  with  the  Standard  Option  are  reimbursed  for  75%  of  the  cost  of  their  prescription  drug  charges  after  an 
annual  deductible  of  S250  lndividual/S500  family  (the  deductible  applies  to  major  medical  charges,  not  just 
prescription  dnjg.s).  Subscribers  with  the  High  Option  are  reimbursed  for  80%  of  the  cost  of  their  eligible 
prescription  drug  charges  after  an  annual  deductible  of  S200  individual/S400  family.  Subscribers  with  Medicare  Pan 
B  coverage  are  reimbursed  for  100%  of  the  costs  of  their  prescription  drugs.  Reimbursement  under  these  programs 
are  based  on  the  retail  prices  of  prescriptions. 


1049 


Mail  Service  Prescription  Drug  Benefit 

Subscribers  may  choose  to  use  the  optional  Mail  Order  Prescription  Drug  Program  administered  by  National  Rx 
Services,  Inc.  a  subsidiary  of  Mcdco  Containment  Services  for  their  long-term  or  maintenance  medications. 
Subscribers  may  receive  up  to  a  90-day  supply  of  most  medications  obtained  through  the  mail  service  plan.  Under 
this  benefit,  subscribers  mail  their  prescriptions  to  National  Rx  Services,  Inc.  along  with  a  SIO  copayment  (Standard 
Option)  or  S5  copayment  (High  Option).  Subscribers  with  Medicare  Part  B  coverage  are  not  charged  a  copayment 
for  using  the  mail  service  plan.  Please  refer  to  Appendix  C  for  a  detailed  summary  of  the  features  and  provisions 
of  these  programs. 

BCBSA  reserves  the  unconditional  right  to  change  the  above  described  benefits  at  any  time. 


1992  Rx  Benefit  Design 


Retail  (major  medical) 
Deductible* 


Standard  Option 

Rx  claims  apply  to 
major  medical 
deductible  of  S250/S500. 


High  Option 

Rx  claims  apply  to 
major  medical 
deductible  of  S200/S400. 


Coinsurance* 


75% 


80% 


Out-of-Pocket  Limit/ 
Catasuophic  Protection 


S2.500  of  expenses  -  PPO 
S3, 000  of  expenses 
-  Non-PPO 


51,500  of  expenses  -  PPO 
S2,000  of  expenses 
-  Non-PPO 


Mail  Service  (Voluntary) 

Deductible 

N/A 

Coinsurance 

N/A 

Copayment  per  Rx 

310* 

N/A 
N/A 
55* 


Waived  when  Medicare  Part  B  is  the  primary  payer. 
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C.   CONTRACT  REQUIREMENTS 

The  contract  to  result  from  this  RFP  will  be  a  subcontract  under  a  federal  procurement  contract  between  the  United 
States  Government  (Office  of  Personnel  Management)  and  the  Blue  Cross  and  Blue  Shield  Association.  The  program 
which  is  the  subject  of  this  RFP  as  well  as  the  actual  contract  implementing  the  program  are  subject  to  approval  by 
the  government  Therefore,  acceptance  of  any  proposals  submitted  in  response  to  this  RFP  as  well  as  conditions 
negotiated  related  to  such  proposals  are  contingent  on  obtaining  these  government  approvals.  Additionally,  the 
resultant  contract  will  include  certain  required  clauses  identified  in  the  body  of  this  RFP.  Please  see  Appendix  D 
for  a  list  of  Federal  Acquisition  Regulation  clauses  which  will  be  incorporated  by  reference  into  the  vendor  contract 

The  following  will  be  required  provisions  of  the  contract  entered  into  between  the  selected  vendor  and  the  BCBSA. 

The  FEP  Director's  Office  intends  to  select  one  vendor  to  administer  the  retail  prescription  drug  program  on  a 
nationwide  basis.  BCBSA  recognizes  that  many  vendors  responding  to  this  RFP  have  established  national  networks 
of  preferred  retail  pharmacies.  At  the  same  time,  because  the  Service  Benefit  Plan  is  underwritten  by  the  various 
participating  Plans  located  throughout  the  United  States,  and  because  many  of  those  plans  may  have  competitively 
priced  retail  pharmacy  networks,  the  BCBSA  intends  to  use  such  local  networks  if  feasible  and  whenever  financially 
advantageous  to  do  so.  Therefore,  vendors  responding  to  this  RFP  will  be  required  to  agree  to  substitute  and  work 
with  such  local  Plan  networks,  and  not  to  use  the  vendor's  existing  network  in  such  locations.  Consequently,  such  ' 
a  provision  will  be  a  requirement  of  this  RFP.  Furthermore,  the  BCBSA  envisions  that  the  FEP  national  pharmacy 
network  will  be  made  available,  in  the  future,  to  Blue  Cross  and  Blue  Shield  Plans'  national  accounts  ~  large 
employers  with  locations  in  many  states.  i 

It  is  not  known,  as  of  the  date  of  this  RFP,  the  extent  to  which  local  Blue  Cross  and  Blue  Shield  Plans,  if  any,  would 
be  interested  in  having  their  existing  pharmacy  networks  included  as  part  of  the  FEP  national  pharmacy  network. 
To  determine  the  extent  of  such  interest  the  FEP  Director's  Office  communicated  with  each  of  the  approximately 
70  local  plans  in  late  March,  and  an  analysis  will  be  separately  conducted  concurrently  with  this  RFP. 

The  selected  vendor  will  be  contractually  precluded  from  contracting  for  new  business  while  this  contract  is  in  full 
force  and  effect  with  any  other  FEHBP  offered  on  a  national  basis  either  directly  or  through  a  third  party 
administering  such  program  without  prior  BCBSA  approval.    (This  does  not  apply  to  existing  arrangements  or 
extension  of  existing  arrangements.)   Please  see  Appendix  D  for  a  list  of  Federal  Acquisition  Regulation  Clauses  ' 
which  will  be  incorporated  by  reference  into  the  vendor  contract 


D.   TIMETABLE 

•  RFP  specifications  issued  April  1,  1992 

•  Bidders  Questions  to  BCBSA  April  8,  1992 

•  Bidders  Conference  April  14,  1992 

•  Proposals  due  by  5:00  p.m.  May  15,  1992 

•  Successful  vendor  selected  June  30,  1992 

•  Effective  dale  of  program  January  1,  1993 


The  above  timetable  may  be  changed  or  modified  by  the  FEP  at  its  discretion.  It  is  anticipated  that  such  changes, 
if  any,  would  be  minor  ones.   In  any  event,  the  January  1 ,  1993,  effective  date  is  not  subject  to  any  change. 
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E.  KEY  FACTORS  OF  IMPORTANCE  TO  FEP 

The  FEP  will  evaluate  the  proposal  of  each  vendor  in  a  number  of  critical  areas.  The  following  factors  are 
among  those  to  be  considered  in  the  evaluatioa  Please  refer  to  Section  III  items  A  through  H  for  the  selection 
criteria  categories. 

Rx  reimbursement  formula  including  discounted  ingredient  cost  and  dispensing  fee 

Administrative  costs 

Quality  of  services 

Cost  and  performance  guarantees 

Adequate  geographic  fit  of  pharmacy  network 

Claims  processing,  cost  containment  and  interface  capabilities 

Data  analysis  and  reporting  abilities  including  performance  measurement 

Experience  with  similar  plans 

Customer  and  account  service 

Financial  stability  of  organization,  background,  and  staffing 

Drug  utilization  review  program 

Wholesaler  and  manufacturer  rebates  and  formulary 

Effectiveness  of  patient  and  provider  education 

Implementation  program 

Clarity  and  completeness  of  proposal 

References 


F.   INDEMNIFICATION  AND  INSURANCE 

The  following  clause  will  be  included  in  the  contract  between  the  BCBSA  FEP  and  the  selected 
vendor. 

The  vendor  must  release  and  agree  to  defend,  indemnify,  and  hold  harmless  the  BCBSA,  its  subsidiaries 
and  the  participating  Plans,  their  directors,  trustees,  officers,  agents,  and  employees  from  and  against  any 
and  all  fines,  penalties,  losses,  liabilities,  claims,  suits,  judgements,  damages,  costs  and  expenses,  including 
reasonable  aiiomcys'  fees  and  costs  associated  therewith,  which  may  accrue  against,  be  charged,  incurred 
by  or  recovered  from  BCBSA  or  the  Participating  Plans,  their  trustees,  directors,  trustees,  officers,  agents 
or  employees  which  arise,  or  is  alleged  to  arise,  as  a  result  of  acts  or  omissions  (i.e.,  not  limited  to  gross 
negligence,  willful  misconduct  or  fraud)  of  the  vendors,  its  directors,  officers,  members,  contract  providers, 
or  agents  under  the  terms  and  conditions  of  the  contract. 

The  vendor's  obligation  under  this  section  shall  not  be  affected  by  the  passive  or  active  negligence  of  the 
BCBSA,  its  subsidiaries,  the  Participating  Plans,  the  subscribers  or  non-network  providers  in  connection 
with  any  such  claim,  demand,  damages,  or  legal  action. 

The  vendor  is  responsible  for  maintaining,  during  the  life  of  this  agreement,  appropriate  general  and 
professional  liability  insurance  in  the  amount  of  at  least  S2,000,000  per  occurrence  and  its  contacting 
providers  shall  at  all  times  maintain  professional  liability  and/or  malpractice  insurance  to  cover  all  program 
activities.  Within  30  days  of  execution  of  this  agreement,  effective  on  January  1,  1993,  the  Plan  shall  be 
provided  a  Certificate  of  Insurance  by  the  vendor  for  its  professional  and  liability  insurance  which  includes 
the  BCBSA,  its  subsidiaries,  and  the  Participating  Plans,  their  directors,  trustees,  officers,  employees, 
agents,  as  additional  named  insured.  (If  at  any  time  liability  insurance  is  canceled,  the  vendor  will  notify 
each  company  within  48  hours  of  the  cancellation  notice.) 
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Governing  Law 

The  FEHBP  is  a  federal  program  of  insurance  for  federal  employees  and  annuitants.  The  governing 
statute  is  the  Federal  Employees  Health  Benefits  Act,  5  U.S.C.  §  8901  ct  seq.  A  detailed  summary 
of  the  statutory  scheme  is  provided  in  Appendix  A. 

The  FEHBP  and  the  health  benents  plan  contracts  are  governed  solely  by  federal  law.  The  reHBP  Act 
has  a  preemption  provision  at  section  §  8902(m)  (1)  ihat  provides  that  the  FtHB  contracts,  including  the 
statements  of  benefits,  preempt  conflicting  state  law.  The  preemption  provision  was  enacted  to  ensure  that 
the  FEHB  plans  have  uniform  benefits  and  uniform  administration  nationwide. 

We  are  not  able  at  this  lime  to  definitively  state  whether  all  state  laws  that  would  govern  this  pharmacy 
program  will  be  preempted.  A  series  of  questions  is  included  in  this  RFP  at  Section  111  (1)  that  are 
designed  to  give  us  sufficient  data  to  evaluate  the  preemption  question.  Therefore,  for  the  purposes  of 
answers  to  the  general  pricing  and  operational  questions,  you  should  assume  that  state  law  applies  to  this 
retail  pharmacy  program.  If  at  any  point,  however,  you  find  that  you  cannot  comply  with  a  specification 
in  this  proposal  because  of  a  state  law  restriction,  please  so  indicate  with  a  specific  reference  to  the  stale 
law  10  complete  the  answer.  We  will  specifically  elicit  from  you  in  Section  III  (1)  a  series  of  comparisons 
of  prices  and  operating  functions  if  ii  is  assumed  that  stale  law  is  preempted. 


G.       BIDDER'S  CONFERENCE 

On  Tuesday,  April  14.  1992,  the  BCBSA  FEP  will  hold  a  Bidder's  Conference  for  interested  vendors.  The 
purpose  of  the  conference  will  be  to  answer  questions.  The  conference  will  be  held  at  the  Washington 
Vista  Hotel.  1400  M  Street,  N.W.  Washinglon,  DC.  at  1:00  p.m.  EST. 

Vendors  arc  requested  to  submit  questions  for  the  Bidder's  Conference  in  writing  on  or  before  April  8, 
1992.   Qucsuons  should  be  sent  to  the  aiteniion  of: 

Mr.  James  Schrocder 

Manager,  FEP  Procurement 

Blue  Cross  and  Blue  Shield  Association 

Federal  Employee  Program 

1615  L.  Suect,  N.W. 

Washinglon,  DC  20036 

Phone:   (202)  862-8768 

Fax:   (202)  862-8775 

It  is  highly  recommended  thai  a  FAX  copy  be  sent  to  Mr.  Schroeder's  attention  due  lo  any  inadvenent 
delay  by  regular  mail. 

Any  questions  sent  lo  Mr.  Schroeder  must  be  written  in  a  clear  and  concise  manner.  Please  identify  page 
number  and  question  number  in  ihe  RFT  lo  which  your  question  pertains. 

H.       COMPRF.HENSIVE  OR  COMPONENT  PROPOSALS 

Although  the  FEP  prefers  to  contract  with  a  sole  vendor  to  provide  all  services,  the  FEP  is  open  to 
considering  stand-alone  proposals  for  carved-oul  components  of  the  program,  such  as  Drug  Utilization 
Review  or  rebate  programs.  Some  vendors,  therefore,  may  wish  lo  provide  proposals  only  for  certain 
carved-oul  components.  Others  may  choose  to  present  proposals  which  offer  a  choice  of  either  a 
comprehensive  package  or  specific  components  which  could  be  selected  by  FtP  on  a  stand-alone  basis. 
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Joint  proposals  are  permitted  provided  the  proposal  clearly  designates  one  of  the  parties  as  the  prime 
contractor  and  the  other  party  (or  parties)  as  subcontractor(s). 


OTHER  INFORMATION/REQUIREMENTS 

1.  Award  or  Rejection 

All  qualified  proposals  will  be  evaluated  and  the  award  will  be  made  to  that  vendor  whose 
combination  of  cost  and  services  are  deemed  to  be  in  the  best  interest  of  the  FEP  and  its  subscribers. 
The  BCBSA  may  enter  into  negotiations  with  more  than  one  vendor  simultaneously.  The  final  vendor 
will  be  selected  based  on  best  value  as  determined  by  the  BCBSA.  The  BCBSA  reserves  the  right 
to  accept  or  reject  any  subcontractor  the  vendor  may  include  in  their  proposal.  The  BCBSA  also 
reserves  the  unqualified  right  to  reject  any  or  all  proposals. 

2.  Decline  to  Offer 

Any  vendor  who  receives  a  copy  of  this  RFP  but  declines  to  make  an  offer  is  requested  to  send  a 
formal  "Decline  to  Offer"  notice  to  the  name  listed  under  item  #6  below. 

3.  Cost  for  Proposal  Preparation 

Any  costs  incurred  by  vendors  in  preparing  or  submitting  proposals  are  the  vendor's  sole 
responsibility;  BCBSA  will  not  reimburse  any  vendor  for  these  costs. 

4.  Time  for  Acceptance 

The  vendor(s)  agrees  to  be  bound  by  its  proposal  until  the  effective  date  of  December  31,  1992, 
during  which  time  BCBSA  may  request  clarification  or  correction  of  the  proposal  for  the  purpose  of 
evaluation.  Amendments  or  clarifications  shall  affect  only  that  portion  of  the  proposal  so  amended 
or  clarified. 

5.  Proposal  Deadline 

Proposals  must  be  received  no  later  than  5:00  p.m.  on  May  IS,  1992.  Please  provide  14  original 
copies  and  three  diskette  copies  (in  WordPerfect  and  Lotus  1-2-3  format  as  appropriate)  of  your 
proposal  to: 

Mr.  James  Schroeder 

Manager,  FEP  Procurement 

Blue  Cross  and  Blue  Shield  Association 

Federal  Employee  Program 

1615  L.  Street,  N.W. 

Washington,  DC  20036 

Phone:   (202)862-8768 

Fax:   (202)862-8775 
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6.      Questions/Communication 

Contact  the  person  shown  below  should  you  have  any  questions. 

Mr.  James  Schroeder 

Manager,  FEP  Procurement 

Blue  Cross  and  Blue  Shield  Association 

Federal  Employee  Program 

1615  L.  Street.  N.W. 

Washington.  DC  20036 

Phone:  (202)862-8768 

Fax:   (202)862-8775 


7.      Confidentiality 

The  BCBSA  has  retained  the  firm  of  William  M.  Mercer.  Incorporated  as  consultant  related  to  this 
RFP.  The  BCBSA  and  William  M.  Mercer,  Inc.  and  any  other  consultants  will  maintain  the 
confidentiality  of  all  information  received  from  each  vendor.  The  resulting  contract  between  BCBSA 
and  the  selected  vendor  will  require  a  confidentiality  provision  regarding  data  and  other  infonnation. 


8.  Statement  of  Understanding/Deviations 

Your  RFP  Response/Proposal  must  include  a  statement  indicating  that  you  understand  the  requirements 
of  the  RFP  and  accept  the  terms  and  conditions  under  which  the  RFP  was  issued  to  you. 

If  your  proposal  deviates  in  any  respect  from  the  requirements  of  this  RFP,  you  must  include  a  section 
in  the  front  of  your  proposal  clearly  specifying  all  such  deviations.  It  is  not  sufficient  to  merely  note 
such  deviations  in  the  body  of  your  proposal. 

9.  Acknowledgement/Proposals  Binding 

Each  proposal  shall  be  signed  by  a  duly  authorized  officer  of  the  bidder,  and  the  completed  proposal 
shall  be  without  interlineations,  alterations,  or  erasures. 

It  will  be  assumed  that  all  representations  made  in  your  proposal  will  be  binding  and  that  your 
organization  has  agreed  to  all  the  requirements  of  the  RFP  unless  specifically  staled  otherwise  in  the 
section  on  Deviations  in  the  front  of  your  proposal. 

10.  Reservation  of  Rights 

Even  though  your  RFP  Response/Proposal  may  be  rejected,  the  BCBSA  reserves  the  right  to  use  any 
of  the  concepts  or  ideas  contained  therein  without  incurring  any  liability. 
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SECTION  n 
PROPOSAL  INSTRUCTIONS  AND  PROGRAM  INFORMATION 


A.     PROPOSAL  FORMAT  AND  VENDOR  QUESTIONS 

To  assure  that  proposals  are  evaluated  on  the  same  basis,  it  is  required  that  all  proposals  conform  to  the 
specifications  outlined  in  this  document.  All  questions  must  be  answered  sequentially.  Please  restate  the 
question  followed  by  your  response.  Xll  proposals  must  be  speciFic  and  complete  and  must  meet  all  the 
requirements  as  described  in  this  section.  Subcontractors,  if  any,  must  be  clearly  identified  and  their  role 
and  function  clearly  explained. 

Vendors  may  provide  additional  information  as  part  of  their  proposals  that,  in  the  vendor's  opinion,  might 
serve  to  provide  clearer  understanding  of  their  services  and  capabilities. 

Any  modifications  or  additions  to  the  requirements  of  this  proposal  shall  be  made  only  with  the  written  prior 
agreement  of  the  BCBSA.  Any  variations  or  suggestions  that  a  vendor  feels  will  enhance  desired  cost 
management  results  must  be  discussed  and  approved  in  advance. 


B.     SELECTION  CRITERIA 

The  following  factors  should  be  su-essed  as  part  of  each  vendor's  response  to  Section  III  of  this  RFP,  the 
Managed  Prescription  Drug  Questionnaire. 

1.     Network  Match 

The  rep  expects  to  achieve  a  unit  price  discount  through  the  use  of  a  pharmacy  PPG  network  in  which 
selected  pharmacies  will  offer  discounts  in  exchange  for  an  increased  volume  of  business.  At  the  same  time, 
the  network  must  include  a  sufficient  number  of  pharmacies  to  ensure  reasonable  access  for  all  subscribers 
across  the  counu-y,  wherever  located.  We  contemplate  that  in  order  to  meet  these  two  objectives,  discount 
prices  and  arrangements  will  vary  by  geographic  location  within  a  state  or  region.  A  network  in  the  50 
stales  must  contain  (a)  a  minimum  of  30%  of  the  available  retail  pharmacies  in  each  reP  5-digit  zip  code 
location  (who  have  agreed  to  the  reP's  targeted  Rx  reimbursement  formula),  and  must  have  (b)  a  minimum 
of  one  network  pharmacy  located  within  a  convenient  3-5  mile  distance  of  each  subscriber's  residence.  The 
latter  requirement  is  the  more  important.  For  zip  codes  that  do  not  contain  any  pharmacies,  one  or  more 
network  pharmacies  must  be  within  a  convenient  distance  of  subscriber  residences.  If  each  five-digit  zip 
code  area  that  surrounds  the  five-digit  zip  code  area  without  any  pharmacies  meets  the  reP  access 
requirements,  then  the  zip  code  area  without  any  pharmacies  will  be  deemed  to  meet  the  reP  access 
requirements.  To  maximize  cost  savings,  the  reP  would  agree  to  certain  exclusive  provider  contracts  in 
areas  where  the  exclusive  pharmacy  provider  can  meet  the  desired  access  standard  described  in  this  RFP. 
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2.  Prescription  Drug  Reimbursement  Formula 

Because  the  proposed  benefit  design  requires  the  subscriber  to  pay  the  full  (discounted)  price  of  the  drug, 
up  front  at  point-of-sale  (POS),  the  vendor  must  demonstrate  its  ability  to  deliver  the  best  discounted  pricing 
formula  under  this  type  of  plan.  Vendors  that  have  discount  agreements  currently  in  place  and  can  operate 
under  this  type  of  plan  may  be  favored  over  those  that  do  not.  It  is  expected,  however,  that  recontracting 
may  be  required  to  secure  the  FEP  desired  Rx  reimbursement  formula  and  discounts. 

The  desired  community  pharmacy  reimbursement  formula  is  the  lesser  of:  the  pharmacy's  usual,  customary 
or  prevailing  retail  price  (including  any  special  discounts  offered  by  the  pharmacy  to  general  customers)  or 
a  significant  discounted  average  wholesale  price  (AWP)  (based  on  the  dispensed  package  size)  pricing 
formula.  If  the  vendor  can  demonstrate  that  its  discounted  AWP  pricing  formula  or  acquisition  cost  formula 
is  equivalent  to  "lesser  of  formulas,  then  consideration  will  be  given  to  other  reimbursement  formulas. 

3.  Superior  Service 

The  FEP  requires  a  fully  dedicated  service  unit. 

Vendors  should  demonstrate,  in  as  much  detail  as  possible,  how  their  services  will  result  in  superior 
performance  relative  lo  FEP  subscribers,  pharmacies,  physicians,  and  the  BCBSA.  Identify  in  detail  how 
the  scope  and  quality  of  your  services  differentiates  you  from  the  services  of  competitors. 

4.  Drug  Utilization  Review,  Quality  Assurance,  and  Data  Reporting 

The  FEP  wishes  to  include  a  uniform  drug  utilization  review  (DUR)  for  the  purpose  of  managing  and 
evaluating  the  medical  necessity  and  appropriateness  of  prescription  drug  therapy.  FEP  expects  to  establish 
and  phase  in  uniform  standards  and  criteria  for  medical  necessity  reviews.  Describe  your  DUR  program 
and  the  effectiveness  of  its  components: 

•  Concurrent 

•  Retrospective 

•  Prospective 

In  responding  to  the  questions  in  Section  111,  explain  how  data  reports  would  be  used  to  monitor 
performance  and  pinpoint  problems.  Describe  how  your  program  targets  patient  and  provider  education 
efforts  in  response  to  problems  identified  via  DUR. 

5.  Claims  Processing 

The  vendor  should  clearly  demonstrate  its  experience  in  adjudicating  and  processing  both  paper  and 
electronic  claims. 

6.  Performance  Standards  and  Guarantees 

The  BCBSA  will  give  serious  consideration  to  vendors  who  will  agree  to  financial  penalties/incentives  as 
well  as  agreeing  to  putting  their  adminisU'ative  fees  at  risk  based  on  achieving  cost,  service  and  performance 
standards  and  guarantees. 
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7.  Right  to  Audit 

The  FEP  will  require  the  unencumbered  right  to  audit  upon  reasonable  written  notice,  the  vendor's  claim 
processing  records  to  verify  payment  and  data  accuracy. 

8.  Implementation 

Comprehensive  implementation  services  will  be  required  with  a  predetermined  timetable  for  service 
deliverables  assuming  a  January  1,  1993,  effective  date. 

C.     DESCRIPTION  OF  MANAGED  PRESCRIPTION  DRUG  PROGRAM 

The  BCBSA-FEP  is  interested  in  a  freestanding  managed  prescription  drug  plaa  Prescription  drug  benefits 
will  be  carved  out  of  both  the  High  Option  and  Standard  Option  major  medical  plans,  and  a  separate  plan 
will  be  established  for  drug  benents.  The  proposed  Managed  Prescription  Drugs  Benefit  Program  is 
designed  to  integrate  the  Point-of-Sale  (POS)  features  of  a  traditional  prescription  drug  card  program  with 
the  subscriber  claims  submission  features  of  a  major  medical  program.  Under  the  new  program,  prescription 
drug  expenses  will  be  reimbursed  subject  to  an  aiuiual  deductible  and  coinsurance.  See  the  flow  chart  in 
Section  V,  Appendix  F  for  a  schematic  illustration  of  the  program. 

1993  Benefit  Design 

The  1993  benefit  design  has  not  yet  been  finalized.  The  following  concepts  are  likely  to  be  incorporated 
in  the  1993  benefit  design  which  will  be  finalized  in  August  1992  by  the  Office  of  Personnel  Management: 

1.  Separate  drug  deductible  (consideration  may  be  given  to  two  separate  levels  for  preferred  and  non- 
preferred  pharmacies). 

2.  Difference  in  copaymcni  between  preferred  and  non-preferred  pharmacies;  20%  difference  in  High  and 
Standard  Option  at  a  minimum. 

3.  Different  benefit  levels  for  subscribers  with  Medicare,  maintaining  an  incentive  to  use  the  preferred 
providers. 

4.  Transmission  by  the  vendor  to  BCBSA's  FEP  Operations  Center  of  the  managed  prescription  drug 
benefit  program  expenditures  toward  the  Service  Benefit  Plan's  major  medical  lifetime  maximum 
amount  and  catastrophic  protection  benefit. 

Future  Benefit  Design 

BCBSA-FEP  reserves  the  right  to  make  changes  in  the  benefit  design  for  future  years,  including  copays, 
deductibles  and  coinsurance  levels.  All  benefit  designs  are  subject  to  approval  by  the  Office  of  Personnel 
Management 
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The  retail  pharmacy  program  will  also  contain  the  following  plan  features: 

Pharmacy  Network  -  A  national  network  of  preferred  conrununity  pharmacies  will  offer  all  FEP  subscribers 
prescription  drugs  at  the  lower  of  negotiated  prices  or  usual,  customary  or  prevailing  retail  charges 
(including  any  discounts  offered  by  the  pharmacy  to  general  customers).  The  preferred  network  will  contain 
(a)  a  minimum  of  30%  of  all  available  pharmacies  in  each  Tive-digit  zip  codes  of  FEP  subscribers  and  (b) 
at  least  one  or  more  network  pharmacies  located  within  a  convenient  3  to  5  mile  distance  of  FEP  subscriber 
residences.  The  FEP  would  agree  to  certain  exclusive  pharmacy  contracting  provided  the  exclusive  provider 
can  meet  the  desired  access  standard  described  in  this  RFP. 

AH  retail  pharmacies  will  be  linked  electronically  to  the  selected  vendor  to  facilitate  POS  edits,  eligibility, 
administration  of  benefit  design,  capture  of  full-detail  utilization  and  cost  data,  including  the  pharmacy's 
usual  and  customary  retail  prices  for  the  dispensed  prescription  drugs. 

Rx  Reimbursement  Formula  -  The  desired  pharmacy  Rx  reimbursement  for  prescription  drugs  will  be  based 
on  the  lower  of:  the  pharmacy's  usual,  customary  or  prevailing  retail  price  (including  any  special  discounts 
offered  by  the  pharmacy  to  general  customers)  or  the  average  wholesale  price  (AWP)  based  on  the  dispensed 
package  size  minus  a  significant  discount  (for  example,  15%  or  better)  plus  a  low/competitive  dispensing 
fee. 

Drue  Utilization  Review  (PUR)  -  Prospective,  concurrent,  and  retrospective  DUR  will  be  phased-in  and 
incorporated  to  decrease  unnecessary  and  inappropriate  drug  use  and  to  improve  the  medical  outcomes  of 
drug  therapies. 

Wholesaler/Manufacturer  Rebates  -  The  BCBSA  is  interested  in  incorporating  a  wholesaler/manufacturer 
rebate  program  into  the  program.  Initially,  the  plan  design  will  not  rely  on  subscriber  incentives  for 
increasing  the  use  of  formulary  drugs.  A  focused  educational  and/or  counter-detailing  program  to  physicians 
and  pharmacists  is  expected  to  be  used  as  the  initial  steerage  incentive. 

MAC  Pricins  -  The  plan  intends  to  encourage  appropriate  generic  drug  usage  and  control  generic  costs 
through  a  Maximum  Allowable  Cost  (MAC)  program  that  provides  incentives  for  the  pharmacist  to 
substitute  generic  drugs.  Initially,  the  plan  will  not  penalize  the  subscriber  for  using  a  brand  drug. 

The  plan  will  pay  up  to  the  cost  of  the  MAC  price  for  a  generic  drug  in  those  cases  where  a  generic  drug 
is  purchased.  The  FEP  is  interested  in  a  MAC  program  in  which  the  pharmacist  is  required  to  dispense  a 
generic  drug  when  a  generic  drug  is  available  and  substitution  is  medically  permissible.  Your  proposal 
should  describe  incentives/methods  you  would  use  to  effect  aggressive  generic  substitution  by  pharmacists 
and  educational  programs  for  influencing  the  patient  and  prescribing  physician.  You  will  be  expected  to 
indicate  the  generic  substitution  rate  you  expect  the  pharmacies  to  attain  and  specify  any  guarantees. 

Member  Claim  Submission  -  A  paper  claim  form  will  be  required  to  be  submitted  by  the  member  in  order 
to  receive  reimbursement.  Under  this  approach,  the  member  will  pay  the  pharmacist  the  full  (discounted) 
price,  up  front  at  TOS,  and  then  submit  a  claim  form  for  reimbursement.  The  Rx  vendor  will  perform  all 
appropriate  edits  and  reimburse  subscribers  in  accordance  with  the  plan  design.  Your  proposal  should 
describe  your  current  experience,  if  any,  with  such  methodology.  Your  proposal  should  also  describe  how 
this  approach  can  be  efficiently  and  effectively  administered  for  the  fTEP  program.  In  particular,  your 
proposal  should  specify  how  you  will  handle  overpayments,  for  example,  situations  where  the  Rx  amount 
charged  at  POS  exceeds  Rx  program  limits. 
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Coordination  of  Benefits  -  The  drug  benefils  plan  is  expected  lo  include  a  coordination  of  benefits  (COB) 
provision.   Your  proposal  should  describe  how  you  would  administer  COB. 

Data  Reporting  -  Comprehensive  data  reporting  services  must  be  provided  to  the  FEP  including  reports 
that  document  and  measure  the  performance  of  the  program  against  targeted  standards  and  guarantees.  A 
daily  electronic  transmission  of  all  claims  administration  data  will  be  required. 

Performance  Standards  and  Guarantees  -  The  FEP  expecu  the  selected  vendor  to  provide  performance 
standards  and  guarantees  as  requested  in  this  RFP.  It  is  a  requirement  that  each  standard  and  performance 
guarantee  be  accompanied  by  explicit  performance  measurement  criteria  and  reporting. 
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D.   SCOPE  OF  SERVICES 

The  services  to  be  provided  by  the  vendor  or  vendors  are  as  follows: 

•  A  local  "participating"  point-of-sale  (PCS)  pharmacy  network  that  contains  at  least  30%  of  the  total 
number  of  available  pharmacies  in  all  subscriber  five-digit  zip  code  areas  and  that  will  provide  FEP 
subscribers  with  convenient  access  to  pharmacy  services. 

•  At  least  one  or  more  network  pharmacies  within  a  convenient  distance  of  3  to  5  miles  from  all  subscriber 
residences. 

•  An  Rx  reimbursement  formula  equal  to  the  lower  of  the  pharmacy's  usual  and  customary  or  prevailing 
retail  price  (including  any  discounts  offered  by  the  pharmacy  to  the  general  customers)  or  a  significantly 
discounted  prescription  drug  average  wholesale  price  (AWP)  formula  plus  a  low  and  competitive 
dispensing  fee. 

•  A  comprehensive  maximum  allowable  cost  program  for  generic  drugs  with  the  incentive  for  substituting 
generic  drugs  directed  toward  the  pharmacist. 

•  A  contracted  fixed  claims/administrative  fee  for  each  individual  prescription  transaction  handled  by  the 
proposing  vendor. 

•  A  PCS  compuicrized  administrative  and  claims  payment  system  that  provides: 

-  electronic  collection  and  recording  of  retail  charges 

-  calculation  of  Rx  charge  (lower  of  retail  or  contracted  formula) 
timely  and  accurate  claims  payment 

-  records  of  individual  patient  prescription  drug  purchases  (based  upon  the  Comprehensive  Claim 
Fomiat  Published  by  the  National  Council  for  Prescription  Drug  Programs,  Inc.)  to  include,  but  not 
limited  to: 

*  patient  name,  sex,  Social  Security  number,  relationship  to  subscriber/annuitant, 

subscriber  ID  number 

medication  name,  strength,  dosage,  and  days  supply 
NDC  number 

Rx  number,  new  fill  or  refill 
date  filled 

pharmacy  NABP/NCPDP  number 
pharmacy  name 

dispensing  MD  and  DEA  number 
if  compound  prescription,  list  ingredients  and  quantities 

-  a  detailed  Explanation  of  Benefits  (EOB)  and  check  to  patient  for  the  paper  claim  submit  plan 

•  Confidentiality  of  all  data  by  the  vendor. 

•  Supplying  claim  forms  to  subscribers. 
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•  Customer  service  activities  to  include  but  not  limited  to  a  toll  free  800  telephone  number  for  member 
services  to  respond  to: 

Requests  for  locations  of  FEP  participating  pharmacies 

Inquiries  on  claims 

Complaints  about  pharmacist  practices  and  services 

•  Initial  credentialing,  monitoring,  and  re-credentialing  of  network  pharmacies 

•  Transmission  of  all  claims  administration  data  to  FEP  on  a  daily  basis  electronically  -  See  Section  V, 
Appendix  E  for  Data  Processing  Technical  Requirements. 

•  Eventual  coordination  with  the  current  Mail  Service  Prescription  Drug  Vendor  with  respect  to  patient 
profiling,  comprehensive  drug  utilization  review,  drug  interaction  checks  and  the  preparation  of  data 
management  reports. 

•  Periodic  audits  of  participating  pharmacies. 

•  Adjudication  and  payment  of  claims  subject  to  appropriate  edits  in  accordance  with  the  policies  and 
administrative  guidance  provided  by  FEP.  The  policies  and  guidance  information  will  be  provided  by 
the  FEP  to  the  selected  vendor. 

•  A  phased-in  Drug  Utilization  Review  system  (concurrent,  retrospective,  and  prospective  DUR  including 
prior  authorization  for  selected  drugs),  providing  maximum  protection  against  abuse,  misuse,  and  benefit 
fraud  by  analyzing  all  drug  claims;  providing  drug-to-drug  and  drug-io-disease  contraindication  screening 
and  conu-ol  and  uniform  medical  necessity  criteria  to  be  established  by  FEP. 

•  Maintenance  records  for  management  information  reporting  and  analysis. 

•  Use  of  existing  FEP  ID  cards  (or  OPM's  Form  2809,  or  annuitant  letter,  prior  to  receipt  of  ID 
card)  as  identification  necessary  to  receive  the  stated  benefit.  The  FEP  ID  card  does  not  contain  a 
magnetic  strip. 

•  Submission  of  comprehensive  data  management  reports  quarterly  and  annually  for  the  entire  managed 
prescription  drug  program  (eventually  including  Mail  Order  Service). 

•  Comprehensive  patient  and  provider  education  services. 

The  prescription  drug  benefits  are  to  be  provided  only  if  medically  necessary  and  only  if  prescribed  by  a  licensed 
professional.  The  proposal  must  contain  statements  describing  the  steps  that  will  be  taken  by  the  vendor  to 
ensure  accuracy,  quality  control,  timeliness,  and  drug  benefit  cost  effectiveness. 


E.     DRUGS  COVERED 

•     Federal  Legend  Drugs  -  any  medicinal  substance  that  bears  the  label  "Caution:  Federal  Law  prohibits 
dispensing  without  a  prescription." 
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Slate  Restricted  Drugs  ~  any  medicinal  substance  that  may  be  dispensed  by  prescription  only,  according 
to  state  law. 

Compound  Medications  -  a  compound  prescription  in  an  extemporaneously  prepared  dosage  form.  If 
liquid,  it  must  include  the  weighing  of  at  least  one  solid  or  the  measuring  and  mixing  of  at  least  three 
liquid  ingredients.  It  also  must  contain  at  least  one  Federal  Legend  Drug  in  a  therapeutic  amount  or  a 
combination  of  ingredients  that  require  a  prescription  by  law  when  compounded  into  a  specific  dosage 
form  for  an  individual  patient  at  the  direction  of  the  prescriber  and  which  is  also  in  therapeutic  amount. 

Insulin  is  covered,  but  only  if  it  is  dispensed  by  a  written  prescription.  Please  note  that  for  insulin  only 
a  single  prescription  can  be  refilled  over  a  12-month  period. 


DRUGS  AND  ITEMS  NOT  COVERED  (in  1992;  subject  to  future  change) 

•  Contraceptive  diaphragms,  jellies,  ointments,  foams,  or  devices 

•  Therapeutic  devices  or  appliances,  (e.g.,  support  garments,  or  other  non-medical  substances)  regardless 
of  their  intended  use 

•  Vitamins  and  minerals  except  if  prescribed  by  physicians  for  medically  necessary  purposes 

•  Drugs  labeled:  "Caution-limited  by  federal  law  to  investigational  use"  or  experimental  drugs,  even 
though  a  charge  is  made  to  the  individual  (drugs  which  have  not  been  approved  for  marketing  by  the 
FDA  fall  under  this  exclusion) 

•  Medication  to  be  taken  or  administered  to  the  individual,  in  whole  or  in  part,  while  he  or  she  is  a  patient 
in  a  licensed  hospital 

•  Medicines  used  primarily  for  smoking  addiction  unless  for  a  specific  treatment  term 

•  Medicine  used  primarily  for  cosmetic  purposes 

•  Medicine  not  medically  necessary  for  treatment  of  a  disease  or  an  injury 
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SECTION  III 
MANAGED  PRESCRIPTION  DRUG  QUESTIONNAIRE 


This  quesiionnaire  applies  to  ihe  managed  prcscripiion  drug  program  under  consideration  by  the  Blue  Cross  and 
Blue  Shield  Association  (BCBSA)  -  Federal  Employee  Program  (FEP).  The  program  that  this  questionnaire 
addresses  is  a  freestanding  Rx  carve-out  plan  with  a  paper  claim  submission  feature  and  point-of  sale  (PCS) 
electronic  front-end  conu-ols. 

Eight  specific  categories  will  be  evaluated.  Each  category  is  comprised  of  a  scries  of  questions.  When 
responding  to  each  question,  reference  and  restate  the  question,  then  answer  each  question,  clearly,  concisely,  and 
in  proper  sequence.  For  questions  that  have  multiple  sub-questions,  please  be  sure  to  structure  your  answers 
accordingly. 

Each  vendor  will  be  point-scored  on  each  answer.  Consequently,  answering  each  question  precisely  and 
comprehensively  is  very  ImportanL  Generalized  stock  answers  that  do  not  answer  the  question  specifically  and 
accurately  will  receive  a  poor  rating.  If  you  cannot  answer  a  question,  indicate  why  you  cannot.  When 
answering  questions,  make  every  effort  to  demonstrate  why  your  organi/^tion's  services  are  superior  to 
those  of  competing  organl7.atlons. 


If  you  cannot  disclose  information,  please  indicate  why  not. 


BACKGROUND  AND  ORGANIZATION 

1.  Provide  a  summary  describing  your  Organization,  its  history,  structure,  and  ownership. 

2.  Provide  on  Exhibit  I  and  Exhibit  II  of  Section  IV,  information  regarding  your  five  largest  clients  for 
paper  claim  submission  Rx  programs  as  well  as  electronic  point-of-sale  card  Rx  plans. 

3.  Please  provide  the  following  information: 

•     Total  number  of  Rx  paper  claims  processed  in  1991  


•  Total  number  of  employees  enrolled  in  a  1991  paper  claim  plan 

•  Total  number  of  Rx  electronic  card  claims  processed  in  1991  


Total  number  of  employees  enrolled  in  a  1991  electronic  card  plan 


4.  When  did  your  company  first  begin  processing  member  paper  claim  submission  prescription  drug  plans 
similar  to  the  program  described  in  this  RFP  (not  out-of-nctwork  paper  claims  under  traditional  card 
plans)? 

5.  Where  is  the  claims  office  and  administration  facility  located  that  would  service  the  BCBSA  FEP? 

6.  Provide  1990  and  1991  audited  financial  statements  for  your  organization  and  or  parent  firm  or  both 
if  available  (including  auditors  opinion  and  footnotes.) 

7.  List  the  three  largest  paper  claim  Rx  clients  that  terminated  your  services  in  1991  and  1992.  List  the 
three  largest  electronic  card  plan  clients  that  terminated  your  services  in  1991  or  1992.  Please  explain 
circumstances. 
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8.  Please  lisl  ihe  three  largest  paper  claim  Rx  clicnLs  and  the  three  largest  electronic  card  plan  clients  that 
purchased  your  services  in  1991  and  1992.  Briefly  describe  the  type  of  plan  and  scope  of  services 
purchased. 

9.  Please  provide  ihc  following  information: 

•     Current  annual  electronic  card  claim  processing  capacity  (expressed  in  millions  of  Rx  claims): 


•  Current  annual  electronic  card  claim  processing  activity  (expressed  in  millions  of  Rx  claims 
processed): 

•  Currcm  annual  paper  claim  processing  capacity  (expressed  in  millions  of  Rx  claims  at  current 
staffing  levels  and  electronic  hardware): 

•  Current  annual  paper  claim  processing  activity  (expressed  in  millions  of  Rx  claims  processed): 


•  Current  number  of  annual  customer  service  telephone  calls 

•  Current  annual  number  of  written  customer  correspondence 

•  Current  number  of  customer  service  staff 

•  Number  of  customer  service  telephone  calls and  written  correspondence for  peak 

months  during  last  1 2  months 

10.  The  FEP  Rx  program  is  expected  to  generate  20  to  25  million  prescriptions  in  1993.  Because  this 
represents  significant  additional  paper  and  electronic  claims  volume  to  any  vendor,  the  responses  to 
the  following  questions  will  be  very  important: 

(a)  Please  provide  a  detailed  explanation  of  the  additional  facility/space  needed,  the  size  and  type 
of  additional  computer  hardware  and  software  required,  the  esiimated  capital  investment 
required,  the  number  and  type  of  additional  employees  required,  and  any  other  significant 
additional  resources  that  may  be  necessary. 

(b)  Clearly  describe  the  steps  you  intend  to  take  in  addressing  identified  needs  and  additional 
resources  for  a  January  1,  1993  effective  date. 

(c)  Please  describe  your  organization's  demonstrated  ability  to  secure  the  financial  and  technical 
resources  to  meet  the  commitments  and  services  as  described  in  this  RFP. 

11.  Describe  the  recruiting  effort  that  will  be  required  to  meet  the  additional  staffing  requirements. 

(a)  How  many  experienced  and  entry  level  personnel  will  be  required,  and  what  training  will  be 

necessary? 

1 2.  What  lead  time  do  you  require  to  meet  the  commitments  described  in  this  RFP?  What  problems  do 
you  expect  to  be  the  most  challenging  in  meeting  the  1/1/93  effective  date? 
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13.  The  BCBSA  FEP  would  be  willing  to  enter  into  a  three-year  contract  with  the  selected  vendor.  The 
BCBSA  FEP  would  reserve  the  right  to  terminate  the  contract,  with  appropriate  notice,  in  the  event  (1) 
that  the  vendor  does  not  provide  satisfactory  services  per  the  terms  and  conditions  of  the  contract;  (2) 
the  contract  between  OPM  and  BCBSA  is  terminated  for  any  reason;  (3)  OPM  determines  to  eliminate 
the  retail  drug  PPO  program  from  the  Service  Benefit  Plan;  (4)  OPM  requires  BCBSA  to  reduce  the 
value  of  the  benefits  in  the  Service  Benefit  Plan  for  a  particular  contract  year  and  the  retail  pharmacy 
program  is  eliminated  by  BCBSA  for  that  same  term. 

•  Is  this  acceptable  to  your  organization?  If  not,  why  not? 

•  What  contract  provisions  would  you  require  if  awarded  this  business? 

14.  Describe  any  past  (last  five  years)  or  pending  legal  actions  brought  against  your  organization  and  parent 
company  and  their  resolution. 

15.  What  fmancial  ratings  have  your  organization  and  parent  company  received  for  each  six  month  period 
in  1990  and  1991.  Describe  any  actions  that  any  financial  institution,  local,  state,  or  federal  agency, 
or  private  organization  has  made  or  taken  with  respect  to  your  organization  or  parent  organization. 

16.  Describe  your  liability  coverage,  including  issues  or  events  covered,  limits,  and  carrier(s). 

17.  Provide  three  electronic  and  three  paper  claim  Rx  client  references,  including  name  of  organization, 
name,  tide,  and  telephone  number  of  contact  person,  number  of  employees  covered,  and  annual  Rx's 
processed. 

18.  Is  your  organization  currently  providing  service  to  any  FEHB  programs  offered  on  a  national  basis  - 
either  directly  or  through  a  third  party  responsible  for  administering  such  programs?  If  so  please 
identify  and  describe  the  nature  and  content  with  any  such  program  and/or  third  party. 


B.     CLAIMS  PROCESSING 

1 .  Please  describe  the  location  and  organization  of  the  dedicated  claims  processing  unit  you  propose  using, 
indicating  staff,  titles,  experience,  and  responsibilities.  Include  number  of  full-time  and  part-time 
equivalents. 

2.  Describe  your  organization's  experience  and  demonstrated  ability  to  administer  20-25  million  additional 
electronic  POS  prescription  transactions,  and  20-25  million  prescriptions  and  the  number  of  paper 
claims  this  will  generate. 

3.  Describe  your  current  paper  claim  processing  flow  from  receipt  of  paper  claim  to  the  mailing  of  the 
EOB  and  check.  Please  be  specific  in  describing  each  major  task  or  procedure  as  well  as  identifying  • 
what  are  the  manual  and  automated  functions.  When  describing  each  task  performed,  please  explain 
the  type  of  electronic/automated  hardware  and  software  used  by  your  organization  and  how  it 
increases  elTiciency,  decreases  processing  errors,  and  consolidates  tasks.  Please  provide  a  flow 
chart. 
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4.  Describe  briefly  the  process  and  transactional  procedures  for  the  subscriber  and  pharmacist  at  point-of- 
sale  (POS)  relative  to  the  FEP  paper  claim  Rx  plan.   Be  sure  to  address: 

•  What  specific  information  does  the  pharmacy  enter  into  the  POS  equipment? 

•  Since  the  Rx  reimbursement  formula  will  be  the  lower  of  the  usual,  customary  or  prevailing  retail 
price  or  the  discounted  AWP  formula  price,  is  the  pharmacist  required  to  enter  the  usual,  customary 
or  prevailing  retail  price  before  the  POS  program  determines  the  contractual  price?  How  do  you 
monitor  and  measure  compliance  by  pharmacies  to  report  the  correct  retail  price  outside  of  an 
audit? 

•  What  information  does  the  subscriber  receive  at  POS  in  order  for  the  subscriber  to  submit  a  paper 
claim  form  for  reimbursement  (e.g.,  receipt  with  reference  number  and  price  paid  for  drug)? 
Distinguish  between  in-network  and  out-of-nctwork  claims. 

5.  If  the  pharmacist  charges  the  employee  more  than  the  contracted  price,  the  FEP  Rx  vendor  will  pay 
the  norma!  or  contractual  benefit  plus  the  overpayment  to  the  subscriber.  The  FEP  will  only  pay  the 
vendor  the  contractual  amount.  It  will  be  the  responsibility  of  the  vendor  to  collect  the  overpayment 
from  the  pharmacy.  Can  you  administer  this  procedure?  What  alternative  procedures  would  you 
recommend? 

6.  ID  cards  will  be  issued  by  the  FtP.  These  ID  cards  will  be  used  for  both  medical  and  Rx  eligibility. 
However,  during  Open  Season  processing  it  can  take  up  to  three  months  for  new  eru'ollees  to  receive 
ID  cards. 

•  What  alternative  eligibility  procedures  can  be  developed  so  the  pharmacist  can  determine  eligibility 
at  POS  if  the  subscriber  does  not  have  an  ID  card?  For  example,  could  your  system  enable  the 
pharmacist  at  POS  to  conduct  an  alpha  search  to  determine  eligibility  in  the  absence  of  an  ID  card? 
Alternatively,  would  you  be  willing  to  set  up  a  toll-free  800  number  to  verify  eligibility?  How 
could  you  use  the  subscriber's  cru^ollmcnt  registration  form  (Form  2809  or  annuitant  letter)  as 
temporary  ID  cards/information  at  POS?  How  would  this  work?  How  would  it  affect  the 
negotiated  dispensing  fee?   (See  Section  V,  Appendix  G  for  an  example  of  the  ID  card). 

7.  The  vendor  will  be  required  to  maintain  an  eligibility  file  and  receive  daily  eligibility  transactions  daily 
electronically  from  the  FEP  Operations  Center  in  Washington,  D.C.  (a  tape  will  not  be  provided  to  the 
vendor).  Can  your  system  accommodate  this  requirement?  Describe  any  system,  data,  or  procedural 
constraints  that  may  cause  problems. 

8.  Describe  what  action  is  taken  if  a  paper  claim  is  received  with  all  the  information  recorded  on  the 
claim  form  but  no  match  is  found  on  the  electronic  system  (pharmacist  did  not  use  POS  equipment). 
If  a  pharmacy  overcharges  a  subscriber,  how  can  the  cause  of  overpayment  be  determined  and  resolved 
(e.g.,  did  the  pharmacy  deliberately  not  use  the  POS  equipment  or  did  the  subscriber  not  have  or 
present  an  ID  card)? 

9.  What  is  the  average  number  of  paper  claims  processed  per  day  per  processor?  (If  your  definition  of 
a  claim  is  not  "per  prescription,"  please  define  your  claim  count.)  Please  define  a  claim  count,  i.e.,  a 
claim  equals  a  prescription  or  some  other  definition. 

10.  What  is  the  average  lumaround  time  for  processing  paper  claims  (from  date  received  by  vendor  to  date 
payment  is  mailed  to  member)?   What  is  the  percentage  of  paper  claims  processed  by  selected  time 
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periods  (S  days,  10  days,  IS  days,  etc.)?  How  often  are  EOB  and  checks  sent  out?  If  EOB's  are  not 
mailed  daily,  define  the  average  turnaround  time  for  claims  handling  (from  date  received  by  vendor 
to  date  claim  is  ready  for  payment).   Be  explicit  when  answering  this  question. 

11.  Will  you  send  denied  claims  with  explanations  back  to  subscribers?   If  so,  explain  the  process. 

12.  What  information  (or  lack  of  information)  on  a  paper  claim  form  would  delay  payment?  What  percent 
of  paper  claims  are  delayed  because  of  missing  information?  What  claim  forms  must  the  subscriber 
complete?  Distinguish  between  the  use  of  an  abbreviated  claim  form  with  essential  information  and 
reference  number  and  a  full  paper  claim  form  including  all  Rx  information  and  pharmacist's  signature. 
Include  a  sample  claim  form. 

13.  If  a  claim  is  received  with  missing  information,  explain  how  such  a  claim  will  be  handled.  What  steps 
do  you  take  to  obtain  missing  information? 

14.  Provide  a  sample  of  the  currently  used  forms  or  form  letters  mailed  to  the  subscriber  eliciting  additional 
information  when  information  is  incomplete  for  claim  adjudication. 

15.  Describe  the  method  of  tracking,  controlling,  and  retrieving  claims  throughout  the  paper  claim 
adjudication  process.  Do  you  have  computer-generated  listings  of  and/or  on-line  retrieval  of  pending 
inventory? 

16.  Explain  how  the  pcnded  paper  claims  are  accessed  to  complete  processing  when  information  that  has 
been  requested  is  received.  Will  the  input  of  the  received  information  automatically  complete 
processing  of  all  pendcd  claims  for  that  individual  when  that  information.  (COB,  a  dependent  update, 
etc.)  is  entered? 

17.  Describe  various  methods  your  organization  uses  in  administering  a  coordination  of  benefits  (COB) 
provision.  For  how  many  large  organizations  do  you  administer  a  COB  provision?  Please  provide 
samples  of  reports  you  expect  to  deliver  to  the  FEP  on  COB  results. 

18.  What  eligibility  data  elements  docs  your  system  require,  use,  and  maintain? 

19.  List  the  data  elements  maintained  in  your  computer  system.  Specify  your  willingness  to  provide 
electronic  claims  information  daily  to  the  FEP  Operations  Center  for  claims  administration. 

20.  How  will  you  coordinate  data  with  the  mail  service  vendor  so  that  a  complete  history  of  patient 
information  can  be  maintained  and  accessed?  Will  your  system  edits  include  both  mail  service  and 
network  pharmacy  drug  usage? 

21.  Where  is  your  central  computer  hardware  located?  Describe  your  disaster  recovery  plan.  Is  there  an 
existing  contractual  arrangement  for  processing  at  another  site  in  the  event  of  a  disaster  at  this  site? 
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22.  Describe  the  process  you  would  use  if  the  FEP  Operations  Center  were  to  cut  the  EOB  and  checks. 

Would  complete  EOB  information  and  customized  messages  be  passed  on-line  to  the  FEP 
Operations  Center? 

Would  this  procedure  complicate  or  ease  administration  of  the  Rx  plan? 

What  are  the  advantages  and  disadvantages  of  this  approach? 

23.  With  respect  to  EOB  information: 

Will  the  EOB  and  check  be  combined  on  one  form? 

Can  customized  messages  be  printed  on  the  EOB  form.    If  so,  supply  standard  and  customized 
messages. 

Describe  any  limitations  with  respect  to  customized  EOB  messages. 

Please  refer  to  Section  V,  Appendix  E  for  required  EOB  fields. 

24.  Describe  your  procedures  to  address  POS  downtime  (POS  equipment  goes  down).   What  happens  to 
the  subscriber  claims  process  at  POS  in  these  circumstances? 
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COST  AND  QUALITY  CONTROL 

1.       Describe  the  edits  your  electronic  system  uses  in  controlling  Rx  costs.   Indicate  the  applicability  of 
the  following  categories  and  include  any  additional  categories. 

Ineligible  subscriber  (includes  family  members) 

Ineligible  drug 

Incorrect  AWP  or  contracted  price 

Incorrect  usual,  and  customary  retail  price 

Duplicate  prescriptions 

ReHlls  too  soon 

Incorrect  dosage 

Excessive  or  questionable  average  days  supply 

Prescription  splitting 

Drug  interactions 

High  utilization  of  medication 

Fraud 

Duplicate  or  concomitant  therapy 

Other  drug  abuse  controls  (explain) 


For  each  of  the  above  edit  categories,  please  be  specific  as  to: 

(a)  The  specific  algorithm  used  that  identiTies  a  possible  problem  (specific  formula,  procedure  or 
logic  used  to  identify  problem) 

(b)  The  percent  of  total  prescriptions  processed  in  1991  that  were  flagged  as  possible  problems  (list     J 
lop  five  types  denied  and  percentage  of  total  each  represents) 

(c)  The  percent  of  total  prescriptions  processed  in  1991  that  were  ultimately  denied  (list  lop  five 
types  denied  and  percentage  of  total  each  represents) 

(d)  The  percent  of  1991  total  Rx  ingredient  costs  that  represented  denied  claims  due  to  edits  (list 
top  five  types  denied  and  percentages  of  the  total  each  represents),  and 

(c)      How  possible  problem  claims  or  denials  are  handled. 


2.       What  specific  quality  control  procedures  or  edits  do  you  feel  sets  you  apart  from  your  competitors? 
Explain. 
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3.  The  FEP  is  interested  in  the  following  types  of  DUR  services: 

•  Concurrent  DUR 

•  Retrospective  DUR 

•  Prospective  DUR  (targeted  proactive  intervention  with  specific  patients,  pharmacists,  or 
physicians 

•  Catastrophic/High  Cost  Therapies  including  prior-authorization 

For  each  of  these  please  describe: 

(a)  The  problems  or  issues  addressed   (interactions,  contraindications,  abuse,  fraud  etc.) 

(b)  How  the  DUR  service  works  to  identify  high-risk  issues  and  control  problems  through 
specific  interventions 

(c)  The  savings  achieved  in  1991  or  1992  with  respect  to  each  level  of  DUR  service 

(d)  The  cost  of  providing  the  DUR  service  (on  per  prescription  tasis) 

(e)  How  long  each  level  of  DUR  service  been  operational 

(0      What  enhancements  to  each  DUR  service  have  been  made  in  the  past  12  to  24  months 

(g)      The  follow-up  protocols  used  for  monitoring  and  resolving  issues 

(h)      The  credentials  of  clinically  trained  personnel  used  to  carry  out  the  DUR  program;  percent 
of  physicians  contacted  and  identification  of  changed  prescribing 

(i)       How  performance  is  monitored,  measured,  and  reported 

How  you  would  implement  uniform  medical  necessity  criteria  to  be  established  by  FEP? 

Provide  examples  of  the  problem  identification  process,  intervention  process,  letters,  success  rate 
of  intervention  process,  and  data  reporting  and  performance  measurement. 

4.  How  do  you  guard  against  the  filling  of  separate  prescriptions  for  the  same  or  similar  drug  at  differcnl 
pharmacies  on: 

•  The  same  day 

•  Five  days  later 

•  1 0  days  later? 

Describe  the  editing  logic  used  to  control  this  type  of  abuse. 

5.  Will  you  permit  procedural  audits  of  your  operation? 

6.  Do  you  audit  network  pharmacies?  Describe  the  process  you  will  use  to  identify  pharmacies  to  audit 
on  behalf  of  the  FEP. 


24 


1071 


•  What  is  the  percent  of  total  network  pharmacies  audited  in  1991?  Provide  copy  of  your  typical 
audit  program  plan  used  for  these  audits. 

•  What  is  average  savings  generated  through  your  pharmacy  audit  process  in  1991  (expressed  as 
a  percentage  of  total  ingredient  costs)? 

•  How  will  savings  be  credited  to  the  FEP? 

•  How  will  you  determine  compliance  by  pharmacies  in  reporting  the  correct  usual,  customary  and 
prevailing  retail  price? 

7.  Please  describe  the  internal  auditing  process  of  your  claims  department.  How  often  is  internal 
auditing  performed?  What  problems  were  identiHed  and  improvements  made  in  1991? 

8.  How  are  non-network  claims  processed;  i.e.,  receipt  through  subscriber  reimbursement?  Do  they  go 
through  the  same  edits  as  other  claims?   If  not,  what  are  the  differences? 

9.  Describe  your  MAC  program,  including  how  and  why  specific  drugs  are  selected  for  the  MAC  list, 
number  of  generic  drugs  on  list,  percent  that  MAC  drugs  represent  of  total  generic  drugs,  method  used 
to  update  list  and  drugs  added  and  dropped  from  list  over  past  24  months. 

10.  For  each  MAC  drug,  please  provide  on  diskette  (Lotus  3.0  or  higher): 

(a)  Name  and  dosage  of  MAC  drug 

(b)  NDC  # 

(c)  Average  wholesale  price  (AWP)  per  100  as  of  4/1/92  used  as  maximum  reimbursement  for 
ingredient  costs,  and 

(d)  Weighted  average  AWP  per  100  as  of  4/1/92  per  Red  Book  for  all  generic  manufactures  of 
particular  drug. 

11.  Is  your  maximum  MAC  reimbursement  the  lower  of: 

(a)  The  contracted  or  submitted  price  or 

(b)  The  MAC  price? 

Is  the  maximum  MAC  price  for  generics  based  on  a  specific  package  size?  Explain. 

12.  How  does  your  organization  track  and  measure  the  cost-effectiveness  of  the  MAC  program  for 

(a)  Intemal  research  and  analysis  and 

(b)  For  clients  who  adopt  the  MAC  program?   Please  describe  documented  results. 

13.  What  is  the  estimated  percentage  savings  in  total  ingredient  costs  that  the  FEP  would  likely  experience 
by  adopting  your  MAC  program?  Explain  your  calculation  and  your  assumptions.  Will  you 
guarantee  such  savings?  How  would  savings  differ  if  incentive  is  on  (a)  the  subscriber  or  (b)  the 
pharmacist? 
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14.  Describe  how  your  MAC  program  works  from  a  reimbursement  standpoint  for  the  subscriber, 
pharmacist,  and  employer. 

Some  MAC  programs  require  the  network  pharmacy  to  dispense  generics  when  medically  permissible. 
The  penalty  is  on  the  pharmacy,  not  the  subscriber.  Does  your  program  work  this  way?  If  not,  can 
you  administer  such  a  program?  Describe  any  contractual  or  operational  issues  with  this  approach 
in  a  paper  claim  program.  Describe  any  pharmacist-based  incentives  used  in  your  MAC  program. 
How  would  a  pharmacist-based  incentive  MAC  program  work? 

15.  Describe  fully  any  wholesaler  and  manufacturer  rebate  arrangements  you  can  offer  to  the  BCBSA 
FEP.   Please  specify: 

(a)  How  long  has  program  been  operational? 

(b)  If  subscriber  steerage  incentives  (e.g.,  higher  reimbursement)  for  formulary  drugs  must  be  part 
of  the  plan. 

(c)  How  the  program  would  work  if  the  Rx  plan  design  were  voluntary  or  passive  as  to  any 
subscriber  steerage  incentive  or  reimbursement  (no  formal  incentive  or  penalty). 

(d)  How  it  would  work  with  incentives. 

(e)  How  the  formulary  would  be  used  and  how  the  rebate  arrangement  would  be  structured.  Does 
the  client  receive  100%  of  the  rebate?  If  not,  explain. 

(0  The  estimated  savings  from  both  a  passive  and  incentive-based  plan  design  standpoint  Clearly 
identify  assumptions  and  how  much  of  the  expected  total  ingredient  cost  savings  is  in  the  form 
of  the  rebate  or  discount  and  how  much  is  derived  from  adherence  to  the  formulary. 

(g)    How  performance  is  measured. 

16.  Describe  your  organization's  most  leading-edge  proactive  educational  program  for 

(a)  The  patient 

(b)  The  prescribcr,  and 

(c)  The  pharmacist. 

Specify  the  objective  of  the  program  and  how  the  educational  campaign  focuses  on  improving  patient 
outcomes,  and  how  it  promotes  efficient  physician  prescribing  and  cost-effective  pharmacist 
dispensing.  Also  specify  the  cost  of  the  educational  program  and  the  expected  value.  Describe  the 
nature  and  scope  of  performance  measurement  and  reporting  to  the  BCBSA  FEP. 

17.  Please  describe  how  your  services  can  increase  patient  compliance  with  therapy.  How  would  you 
control  underutilization?  Specify  edit  logic  to  identify  problems;  describe  the  method  used  to 
influence  belter  compliance. 

18.  Please  describe  any  special  cost  and  quality  control  program  or  service  your  organization  can  offer 
that  has  not  been  addressed. 
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D.     PHARMACY  NETWORK 

1.  Complete  Section  IV  of  Exhibit  III  (provide  tape  or  diskettes  --  no  paper  copies,  please)  showing  the 
number  of  your  current  network  pharmacies  that  match  the  five-digit  zip  codes  of  FEP 
subscriber/employees  and  annuitants/retirees.  A  computer  tape  and  file  layout  with  FEP  enrollment 
data  by  five-digit  zip  code  area  will  be  provided  upon  return  of  a  full  executed  confidentiality 
agreement. 

2.  The  FEP  requires  a  contracted  pharmacy  network  with  (a)  at  least  30%  of  available  pharmacies 
participating  in  each  five-digit  zip  code  area  and  (b)  at  least  one  or  more  network  pharmacies  located 
within  a  convenient  3  to  5  mile  distance  from  100%  of  subscriber  residences.  The  FEP  expects  that 
the  successful  Rx  vendor  will  be  able  to  contract  for  an  Rx  reimbursemeiu  formula  equal  to  the  lower 
of  (a)  the  usual,  customary  or  prevailing  retail  price  (including  any  discounts  the  pharmacy  offers  to 
general  customers)  and  (b)  the  average  wholesale  price  (AWP)  based  on  the  dispensed  package  size 
minus  a  significant  discount  (for  example,  15%  or  belter)  plus  a  low/competitive  dispensing  fee.  The 
AWP  must  be  based  on  the  dispensed  package  size.  Acquisition  cost  formulas  will  be  considered. 
The  FEP  also  recognizes  that  AWP  discounts  and  dispensing  fees  will  vary  by  geographic  market 

For  a  member  paper  claim  submit  plan,  what  guarantees  can  you  make  in  terms  of  having  this  type 
of  network  in  place  for  a  January  1,  1993,  implementation  date?  Be  specific  as  to  the  Rx 
reimbursement  formula.  Denote  the  AWP  discounts  at  the  estimated  (a)  weighted  average  package 
size  (e.g.  per  1,000's)  and  (b)  on  a  per  lOO's  package  size  basis  and  dispensing  fee  that  you  will 
guarantee  to  achieve  for  the  FEP.  Identify  those  five  digit  zip  codes,  by  state,  where  you  will  be 
unable  to  guarantee  the  FEP's  access  standard.  See  Section  11  B  (1)  for  access  standard.  Specify  the 
perccnugc  of  total  available  retail  pharmacies  that  will  include  in  the  network  at  the  guaranteed  Rx 
reimbursement  formula.  Please  provide  guarantees  by  state  and  composite  national  total.  Also,  where 
applicable,  specify  how  the  guarantees  might  be  based  on  designating  a  chain  as  an  exclusive  provider 
(in  areas  where  the  FEP  access  targets  can  be  met  by  a  sole  chain),  or  under  a  multiple  chain 
approach  in  sharing  of  network  business. 

3.  How  will  your  quoted  guarantees  differ  if  the  network  were  expanded  to  include  an  additional  10% 
of  total  pharmacies?   An  additional  20%  of  total  pharmacies? 

4.  What  weighted  average  discount  from  retail  charges  do  you  expect  to  achieve  based  on  your 
contracting?   (Use  the  discount  you  are  willing  to  guarantee). 

5.  Would  your  network  pharmacies  need  to  be  resolicitcd  for  their  willingness  to  participate  in  the  paper 
claim  program  (payment  by  subscriber  up  front  at  point-of-sale)  based  on  (a)  your  current 
reimbursement  agreements  and  (b)  the  proposed  plan  and  reimbursement  formula?  Discuss  any 
problems  associated  with  contracting  for  a  "lower  of  formula  ~  the  usual,  customary  or  prevailing 
retail  price  (including  any  discounts  offered  by  pharmacy  to  general  customer)  or  the  discounted  AWP 
formula. 

6.  Describe  your  organization's  experience  and  demonstrated  ability  in  soliciting,  contracting,  and 
implementing  a  national  Rx  network  of  the  size  and  geographical  spread  of  FEP  subscribers. 

7.  The  purpose  of  the  following  question  is  to  determine  what  your  organization  can  deliver  based  on 
your  current  contractual  arrangements  versus  re-contracting. 
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Based  on  your  current  network  and  contractual  reimbursement  agreements,  what  would  be  the 
weighted  average  AWP  discount  and  dispensing  fee  by  state  and  composite  national  total  that 
you  would  expect  to  deliver  on  1/1/93?  (Assume  network  access  to  be  defined  as  30%  of 
pharmacies  in  each  five-digit  zip  code  area  and  at  least  one  convenient  pharmacy  for  all 
subscribers.)  How  would  your  stated  discounted  AWP  formula  and  dispensing  fee  change  if  the 
"lower  of  requirement  was  used?  Please  answer  specifically.  For  example,  "A  lower  ofU&C 
retail  price  formula  cannot  be  offered  based  on  our  current  contracts.  The  "lower  of  provision 
would  necessitate  recontracting.  The  following  is  the  average  Rx  reimbursement  formula  by  stale 
and  the  expected  composite  total  based  on  the  distribution  of  FEP  subscribers..." 

8.  Please  describe  your  pharmacy  network  enrollment  process  in  detail. 

9.  Describe  your  criteria  or  standards  used  for  phannacy  selection.  Describer  the  process  by  which  you 
initially  credential,  monitor  and  periodically  recredential  network  pharmacies. 

10.  With  respect  to  your  answer  to  question  D(2),  please  provide  by  state  and  composite  national  total 
the: 

(a)  Percent  of  chain  and  independent  phaxmacies  expected  to  make  up  the  network 

(b)  Breakdown  of  the  number  of  chain  stores  by  uaditional  chain,  food/drug  combo  and  discounter 
(if  possible),  and 

(c)  A  listing  of  the  names  of  the  major  chains  by  state. 

1 1.  Have  your  participating  network  pharmacies  agreed  to  MAC  pricing?  How  is  it  administered,  and 
what  is  the  percentage  of  network  pharmacies  participating  by  stale  and  nationally? 

12.  Describe  how  you  would  contract  or  reconlract  pharmacies  and  the  method  used  to  secure  the 
maximum  levels  of  discounts  for  the  FEP. 

13.  Describe  the  retail  pharmacy  communication,  training  and  awareness  program  you  would  provide  in 
connection  with  the  FEP  Rx  program. 

14.  Will  your  network  pharmacies  accept  the  BCBSA  FEP  ID  card  as  sufficient  identification  to  access 
your  computer  POS  equipment?   Because  this  is  a  requirement,  how  will  this  be  accomplished? 

15.  Please  confimi  that  you  will  provide  an  on-going  toll-free  telephone  line  for  FEP  subscribers  to  use 
(a)  to  determine  where  ilic  nearest  network  pharmacy  is  located,  (b)  to  inquire  about  claims  and  (c) 
to  discuss  complaints  about  pharmacists  practices  and  services.  Can  you  provide  automated 
interactive  telephone  communications  for  network  pharmacy  names  and  locations  in  subscriber  five 
digit  zip  code  areas? 

16.  Where  there  are  no  pharmacies  in  a  five-digit  zip  code  area,  how  do  you  intend  to  achieve  the 
required  pharmacy  access  targets? 

1 7.  Describe  your  pharmacy  relations  and  management  program  with  respect  to: 

(a)  Resolving  problems 

(b)  Compliance  with  program  requirements 
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(c)  Auditing 

(d)  Professional  and  community  relations 

(e)  Method  of  communications,  and 

(f)  Monitoring  and  Slu^'eying  phannacy  satisfaction  with  your  services. 

18.  What  is  the  current  percentage  of  POS  pharmacies  in  your  networks,  by  state,  that  use  the  POS 
equipment  under  a  cash-up-front,  paper  claim  Rx  plan? 

19.  What  is  the  anticipated  percentage  of  network  pharmacy  non-compliance  by  state  under  a  national 
paper  claim  Rx  network? 

20.  How  will  you  resolve  issues  such  as  pharmacy  non-compliaiKe  with  using  the  POS  equipment? 

21.  What  would  be  the  cost  to  provide  individual  letters  to  subscribers,  at  time  of  initial  plan 
implementation  date,  listing  the  names  and  addresses  of  all  network  pharmacies  in  their  five  digit  zip 
codes. 

22.  Describe  other  options  that  are  available  to  provide  FEP  subscribers  with  directories  of  pharmacies. 
E.     CUSTOMER  AND  ACCOUNT  SERVICE 

1.  The  BCBSA  FEP  requires  the  successful  vendor  to  develop  a  comprehensive  dedicated  servicing  unit 
whose  sole  responsibility  is  the  FEP.  The  dedicated  account  servicing  unit  must  consist  of  claims 
processing,  customer  service,  programming/systems,  account  service,  network  contracting  and 
pharmacy  relations,  technical,  data  management,  and  other  necessary  personnel  in  order  to  optimize 
the  entire  client  servicing  process.  Will  you  agree  to  establish  this  type  of  dedicated  servicing 
system?  Explain/describe  how  you  will  accomplish  the  transaction  from  implementation  to  ongoing 
operations  during  the  initial  months  of  operation.  Will  the  implementation  team  become  part  of  the 
ongoing  operating  unit? 

2.  Describe  the  changes,  if  any,  you  expect  to  make  to  the  dedicated  account  servicing  unit  after  the  first 
year  of  operation  (e.g.,  network  contracting  personnel  will  be  100%  dedicated  to  the  FEP  the  first 
year  but  share  other  client  responsibilities  thereafter). 

3.  Describe  the  service,  responsibilities,  and  account  persormcl  that  will  be  assigned  on  an  on-going 
basis  as  the  dedicated  FEP  servicing  team. 

(a)  Describe  how  the  total  servicing  team  will  be  organized  and  how  communications, 
information,  and  accountability  will  be  handled. 

(b)  Describe  account  servicing,  periodic  meetings  to  discuss  performance  and  other  account 
servicing  responsibilities. 

4.  Describe  any  customer  service  activities  currently  performed.  Describe  what  programs  you  already 
have  in  place  to  track  and  evaluate  customer  service.  What  specific  information  does  the  vendor  need 
from  the  BCBSA  to  conduct  customer  service? 


Describe  how  problems  and  issues  will  be  resolved,  and  identify  the  protocol  involving  complaints 
and  for  responding  to  dissatisfaction  with  service. 
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6.  Describe  how  customer  service  will  be  handled.    Your  description  of  services  should  address  the 
following  issues: 

(a)  Foreign  language  subscriber. 

(b)  Hearing  or  visually  impaired. 

(c)  The  elderly. 

(d)  Days  and  times  of  operation  (are  you  willing  to  provide  24-hour  live  coverage)? 

(e)  Information  regarding  the  Rx  plan  provisions,  claims  procedure,  or  name  and  location  of 
nearest  convenient  network  pharmacies,  and 

(0         Status  of  claims,  explanation  of  benefit  payment  or  denials. 

(g)         Staffing  for  peak  times. 

7.  What  type  of  equipment  and  procedures  do  you  use  to  monitor  telephone  service  calls? 

(a)  What  are  your  standards  and  operational  performance  with  respect  to  answering  time, 
abandoned  calls,  blocked  call  rate,  etc.? 

(b)  What  changes  to  your  current  system  will  be  required  to  administer  the  FEP  Rx  program? 

(c)  What  are  procedures  for  monitoring  the  performance  of  line  telephone  customer 
service/subscriber  interactions?  •■ 

(d)  Do  you  intend  to  use  any  voice  response  servicing  procedures/systems?  Include  security 
procedures,  i.e.,  preclusion  of  access  by  someone  other  than  the  subscriber.  If  so,  please 
explain. 

8.  What  are  your  current  response  time  standards  with  respect  to: 

(a)  Questions  requiring  written  communication? 

(b)  Questions  that  may  involve  referral  to  another  professional  department  or  person? 
Describe  your  procedures  for  responding  to  questions. 

9.  What  personnel  procedures  and  guarantees  can  your  organization  make  with  respect  to  limiting 
turnover  in  the  dedicated  servicing  unit  established  for  exclusively  servicing  the  FEP  account? 

10.  Describe  the  system  for  pharmacist  phone  inquiry  and  professional  staff  availability  to  respond  to 
questions  and  problems. 

1 1.  Describe  scope  and  frequency  of  general  communications  with  network  pharmacies  (e.g.,  newsletter, 
etc.). 

12.  Describe  your  pharmacy  relations  department. 
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(a)  Describe  its  role  and  function  and  efforts  used  to  maintain  positive  relations  with  network 
pharmacies. 

(b)  How  will  conu^ctual  disputes  be  handled? 

(c)  Under  what  circumstances  will  an  in-person  meeting  be  necessary  with  pharmacies  or  state 
pharmacy  associations? 

F.  DATA  REPORTING 

1.  Describe  your  data  management  report  capability: 

(a)  Include  sample  reports. 

(b)  Define  each  field  on  the  report. 

(c)  Provide  a  narrative  on  how  each  report  is  used  for  pinpointing  problems,  analysis  and 
monitoring  plan  performance. 

(d)  "Savings"  reports  should  include  an  explanation/formula  describing  how  savings  are 
determined. 

(e)  To  uack  difference  between  electronically  POS  claims  capture  and  submitted  claims  in  order 
to  monitor,  measure  and  analyze  the  "shoebox"  effect,  i.e.,  provide  suggested  report  you 
recommend  to  address  this  issue. 

2.  Are  reports  available  on  electronic  daily  Uansfer  basis?  Can  a  daily  update  to  the  total  claims 
adminisu^tion  data  base  be  u-ansferrcd  electronically  on  a  daily  basis  to  FEP? 

3.  Please  describe  ad  hoc  report  capability.  Will  you  provide  the  capability  for  the  FEP  to  interface  with 
your  data  base  in  order  to  generate  ad-hoc  reports  and  extract  specific  information?  What  is  the 
charge  for  this  service,  if  any? 

4.  Describe  your  ability  to: 

(a)  Track  drugs  for  manufacturer  rebates. 

(b)  Track  and  identify  claimants  for  high  cost  catasuophic  case  management. 

5.  Describe  the  data  reporting  package  you  recommend  providing  to  the  FEP. 

6.  What  is  the  reporting  cycle  for  these  reports? 

7.  List  the  drug,  physician,  and  pharmacy  data  elements  captured  for  reporting  purposes. 

G.  FINANCIAL  AND  COST  INFORMATION 

I.  Please  complete  Section  IV,  Exhibit  IV.  This  refiects  two  breakdowns  of  the  total 
claims/administration  fee  on  a  per  prescription  for  the  proposed  FEP  paper  claims  prescription  drug 
program.   What  is  your  administrative  fee  quote  if  claims  payment  to  subscribers  is  on 

(a)  a  two-week  payment  cycle 

(b)  a  weekly  payment  cycle 

(c)  a  daily  payment  cycle 
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2.  Describe  all  the  services  covered  by  ihe  fee  quoted  in  Section  IV,  Exhibit  IV.  What  services  are  not 
included  for  this  fee?  If  your  quoted  fee  in  Section  IV,  Exhibit  IV  covers  basic  services,  please 
describe  all  other  supplemental  services  and  associated  fees. 

3.  What  is  your  fee  quotation  on  a  two-year  and  three-year  rate  guarantee  basis? 

4.  Vendors  must  absorb  and  pay  for  telecommunications  cost.  Please  consider  this  requirement  when 
answering  question  Section  III(G)I. 

5.  Does  the  fee  include  employee  communication  materials  (installation  kit)?  If  not,  what  is  the  charge 
for  this  service?   Show  samples  of  any  materials  you  would  expect  to  be  appropriate. 

6.  Does  your  fee  include  data  reports?  If  not,  what  is  the  charge?  Please  provide  samples  of  the  types 
of  data  reports  covered  by  the  fee. 

7.  What  additional  reports  can  you  provide,  and  what  is  the  cost?   Please  provide  samples. 

8.  What  is  the  cost  for  customized  reports?  Will  the  standard  data  reporting  fee  quoted  provide  for  the 
option  of  substituting  customized  reports  for  standard  reports  at  no  additional  charge? 

9.  What  is  the  source  document  that  will  be  used  to  establish  the  AWP?  What  are  the  advantages  and 
disadvantages  in  using  Red  Book,  First  Data  Bank  (Blue  Book),  or  Medi  Span  as  a  source  for  the 
AWP?   How  often  do  you  update  your  AWP  file? 

10.  Please  restate  the  Rx  reimbursement  formula  you  will  guarantee  for  the  FEP  by  slate  and  composite 
national  total  (e.g.,  the  lower  of  the  usual,  customary  or  prevailing  retail  price  (including  any 
discounts  offered  by  pharmacy  to  general  customers)  or  the  AWP  based  on  the  dispensed  package 
size  minus  discount  plus  fixed  dispensing  fee).  Restate  the  percentage  of  pharmacies  in  each  five- 
digit  zip  code  area  that  will  accept  this  reimbursement  formula.  Specify  the  reimbursement  formula 
on  the  estimated  weighted  package  size  basis  (e.g.  per  1,000's)  and  also  on  a  per  lOO's  basis.  Restate 
what  is  the  expected  composite  discount  from  total  retail  charges  you  expect  that  your  guaranteed  Rx 
reimbursement  formula  will  achieve  for  the  FEP?   Explain  your  calculations  and  assumptions. 

11.  Describe  your  administrative  billing  process  (frequency,  due  dates,  grace  period,  late  payment 
procedures,  interest  penalties,  etc). 

12.  Can  the  BCBSA  funding  of  the  bank  account  used  by  the  vendor  for  claims  payment  be  handled  on 
a  daily  checks  cleared  basis? 

13.  Please  restate  the  difference  between  your  MAC  price  per  100s  and  the  weighted  AWP  for  generic 
drugs  on  the  MAC  list  This  should  be  supported  by  the  financial  information  requested  regarding 
your  MAC  program  in  Section  III(C).  Restate  expected  savings  in  total  ingredient  cost  for  the  FEP. 
Explain  your  calculations  and  assumptions. 

14.  Are  standard  or  customized  claim  forms  provided  as  part  of  your  administrative  fee?  If  not,  please 
specify  the  cost. 

15.  Are  there  any  other  charges  or  fees  that  have  not  been  accounted  for  in  this  RFP?   Explain. 
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16.  Please  complete  Seciion  IV,  Exhibit  V  regarding  performance  standards/guarantees  and  penalties  you 
arc  prepared  to  offer  the  FEP.  The  expected  performance  standard  is  stated  as  a  guide  for  each 
vendor.  Penalties  can  be  expressed  as  a  dollar  amount  and/or  as  a  percentage  of  your  administrative 
fees  placed  at  risk  based  on  performance.  Please  define  terms  of  offer  clearly  and  specify  precisely 
hovk'  the  performance  standard  and  guarantee  will  be  measured  and  reported  lo  FEP. 

17.  What  is  the  expected  percentage  increase  in  total  annual  number  of  prescriptions  per  subscriber  thai 
you  expect  the  FEP  to  experience  under  this  paper  carve-out  Rx  program  in  1993?  In  1994?  Explain 
your  calculations,  assumptions,  rationale  and  experiences  with  similar  plans. 

18.  What  is  charged  for  customized  EOB  messages? 

1 9.  Describe  your  recommended  reconciliation  process  with  respect  to  number  of  claims,  eligibility,  total 
amount  paid,  claims  reaching  catastrophic  limit,  incorrect  and  adjusted  claims. 


H.     IMPLEMENTATION 

1.  Provide  an  implementation  work  plan  detailing  steps,  time  frames,  and  responsibilities  assuming  on 
January  1,  1993,  effective  date.  Denote  any  type  of  service  (e.g.,  formulary,  enhanced  DUR, 
concurrent  DUR,  etc.)  that  will  be  implemented  after  January  1,  1993. 

2.  Please  describe  your  spcciTic  role  and  FEP's  role  in  the  implementation  process. 

3.  Provide  examples  of  the  descriptive  materials  you  will  provide  FEP  employees  and  annuitants  prior 
to  the  start  of  the  Program.  Describe  the  toul  employee  and  pharmacy  network  communications 
campaign  you  intend  to  conduct  to  ensure  a  successful  and  trouble-free  implcmeniaiion  and  education 
plan. 

4.  What  other  printed  educational  materials  do  you  intend  to  use  on  an  on-going  basis  to  improve  plan 
performance  and  satisfaction? 


I.      PREEMPTION  ISSUES 

The  followmg  questions  must  be  answered  in  order  to  enable  our  legal  counsel  to  determine  the  impact  of 
Slate  laws  on  this  pharmacy  program  and  whether  the  slate  laws  are  preempted. 

1.         Identify  the  specific  so-called  "willing  provider"  laws  in  each  slate  that  affect  a  pharmacy  PPG. 

(a)  For  each  law,  specify  the  impact  of  the  law  on  the  operation  and  pricing  of  ihc  proposed  FEP 
network  as  designed  in  these  specifications,  particularly  discuss  ihe  impact  on  uniform 
administration,  ensuring  geographic  access  and  securing  the  best  possible  volume  discounts. 

(b)  Assuming  that  the  prices  quoted  above  arc  in  networks  that  comply  with  stale  law,  specify 
for  each  applicable  slate  what  additional  savings  for  administration  and  drugs,  if  any,  could 
be  obtained  if  each  state  law  in  each  state  specified  were  preempted.  Explain  the  basis  of 
your  calculations  and  be  specific. 
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2.        Identify  the  specific  utilization  review  laws  in  each  state  that  affect  a  phamiacy  PPO. 

(a)  For  each  law  specify  the  impact  of  the  law  on  the  operation  and  pricing  of  the  proposed  FEP 
network  as  designed  in  these  specifications,  particularly  with  respect  to  the  proposed  phased- 
in  medical  necessity  type  review  program.  Describe  the  scope  of  the  activities  regulated. 

(b)  Assess  the  impact  of  such  requirements  on  administering  a  uniform  national  PPO. 

(c)  Be  specific  about  the  various  components  of  such  laws,  such  as  licensing,  regulation  of  and 
disclosure  of  review  criteria,  operational  requirements,  etc. 


(d) 


Assuming  that  the  prices  quoted  above  are  in  networks  that  comply  with  state  law.  specify 
for  each  applicable  state  what  additional  savings  for  administration  and  drugs,  if  any,  could 
be  obtained  if  each  slate  law  in  each  state  specified  were  preempted.  Explain  the  basis  of 
your  calculations  and  be  specific. 

3.  Identify  the  specific  so-called  "price  differential"  laws  in  each  state  that  affect  a  pharmacy  PPO. 

(a)  For  each  law,  specify  the  impact  of  the  law  on  the  operation  and  pricing  of  the  proposed  FEP 
network  as  designed  in  these  specifications. 

(b)  Assuming  that  the  prices  quoted  above  are  in  networks  that  comply  with  state  law,  specify 
for  each  applicable  slate  what  additional  savings  for  administration  and  drugs,  if  any,  could 
be  obtained  if  each  state  law  in  each  state  specified  were  preempted.  Explain  the  basis  of 
your  calculations  and  be  specific. 

4.  Identify  any  other  state  statutes  that  affect  a  pharmacy  PPO. 

(a)  For  each  law,  specify  the  impact  of  the  law  on  the  operation  and  pricing  of  the  proposed  FEP 
network  as  designed  in  these  specifications. 

(b)  Assuming  that  the  prices  quoted  above  are  in  networks  that  comply  with  state  law,  specify 
for  each  applicable  state  what  additional  savings  for  administration  and  drugs,  if  any,  could 
be  obtained  if  each  slate  law  in  each  slate  specified  were  preempted.  Explain  the  basis  of 
your  calculations  and  be  specific. 
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SECTION  IV  -  RFP  EXHIBITS 
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EXfflBIT  I 

MEMBER  PAPER  CLAIM  SUBMISSION 
RX  PLAN  CLIENT  LIST 


Number  of  Number  of  Paper  Claims 
Client  Name  and  Address  Date  of  Employees  Prescriptions  Processed* 
Contact  Person.  Title,  and  Phone  Contract  Covered  in  1991 


1 
2 

3 

4 
5 


A  claim  processed  corresponds  to  one  prescription  fill. 
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EXHIBIT  II 

ELECTRONIC  CLAIM  SUBMISSION 
RX  CARD  PLAN  CLIENT  LIST 


Client  Name  and  Address 
Contact  Person,  Title,  and  Phone 

Date  of 
Contract 

Number  of 
Employees 
Covered 

Number  of 
Prescriptions  Processed 
in  1991 

1 
2 

3 

4 

5 
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FACTS  ON  FEHB  PROGRAM 

The  following  discussion  is  designed  to  give  you  a  complete  background  on  the  FEHB  Program  and  its  statute 
and  regulations. 

Statutory  Scheme 

Congress  established  the  Federal  Employees  Health  Benefits  ("FEHB")  Program  in  1959  to  provide 
health  benefits  for  federal  employees  and  retired  federal  employees  ("annuitants")  as  a  benefit  of  their 
employment  with  the  federal  government.  Federal  Employees  Health  Benefits  Act  ("FEHBA"  or  "Act"),  5  U.S.C. 
§§  8901-8914.  The  Act  established  a  unique  health  benefits  program.  Instead  of  selecting  one  insurer  to  cover 
all  federal  employees  and  annuitants  --  the  most  common  practice  for  employers  -  Congress  decided  to  establish 
a  competitive  system  in  which  the  government  would  contract  with  many  insurers  to  provide  health  benefits  to 
individual  employees  and  annuitants. 

Congress  established  this  free  choice  program  to  enable  "each  employee  to  exercise  independent 
judgment  and  obtain  ihe  plan  which  best  suits  his  or  her  individual  needs  or  family  circumstances."  H.R.  Rep. 
No.  957.  86th  Cong.,  1st  Sess.  4.  reprinted  in  1959  U.S.  Code  Cong.  &  Ad.  News  2913,  2916. 

The  FEHB  Program  is  the  largest  privately  insured  health  benefits  program  in  the  world.  It  covers 
approximately  nine  million  federal  employees  and  annuitants  and  ihcir  dependents  in  all  the  50  states.  The  annual 
cost  of  the  Program  is  over  1 1  billion  dollars  of  which  the  government  pays  approximately  60  percent.  In  1991 
there  were  more  than  300  plans  offered  under  the  reHB  Program,  including  eight  that  are  open  to  all  employees 
and  annuitants  regardless  of  where  they  live.  The  Program  includes  one  government-wide  plan  —  a  service 
benefit  plan  sponsored  by  ihe  Blue  Cross  and  Blue  Shield  Association;  23  employee  organization  plans,  sponsored 
on  a  nationwide  basis  by  federal  employee  unions;  and  hundreds  of  health  maintenance  organizations. 
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Under  a  complex  fonnula  sei  forth  in  the  FEHBA,  the  government  pays  approximately  sixty  percent  of 
the  annual  premium  cost'   5  U.S.C.  §  8906(b).  The  government  withholds  the  remaining  portion  of  the 
premium  from  the  pay  of  each  enrolled  employee  and  from  the  annuity  of  each  enrolled  annuitant.  Id^  §  8906(d). 

Administration  by  the  Office  of  Personnel  Management 

Congres.s  vested  "[rjesponsibility  and  authority  for  administration  of  the  health  benefits  program"  in  the 
United  States  Office  of  Personnel  Management  ("0PM ").'  H.R.  Rep.  No.  957,  supra,  at  3.  reprinted  in  1959  U.S. 
Code  Cong.  &  Ad.  News  at  2916.  OPM  is  charged  with  managing  the  Program  "in  the  interest  of  both  the 
employees  and  the  Government."  Id  The  Act  requires  OPM  to  fulfill  various  contractual,  regulatory,  and  other 
supervisory  duties. 

The  FEHB  Act  establishes  a  comprehensive  framework  within  which  OPM  is  to  regulate  the  FEHB 
Program.  5  U.S.C.  §§  8902-8913.  In  addition,  it  specifically  authorizes  OPM  to  promulgate  FEHB  Program 
regulations.  \±  §  8913.  It  prescribes  basic  qualifications  for  FEHBP  carriers,  jd^  §  8901(7),  (8).  It  authorizes 
OPM  to  establish  minimum  standards  for  participating  plans.  Id^  §  8902(e).  It  sets  forth  general  standards  for 
the  premium  rates  to  be  negotiated  for  plans,  jd^  §  8902(i),  as  well  as  the  government/employee  contribution 
formula,  jd.  §  8906.  It  esublishcs  certain  FEHB  Program  reserves.  Id.  §  8909.  It  also  sets  forth  standards  for 
an  employee's  eligibility  for  coverage  and  for  termination  of  coverage.  Id  §§  8902(0(g).  (h),  8905.  8908.  OPM 
has  implemented  the  statutory  provisions  in  two  comprehensive  sets  of  regulations.  5  C.F.R.  Part  890;  48  C.F.R. 
Ch.  16. 

OPM's  Contracts  with  FEHB  Carriers 


'  The  government's  contribution  will  be  more  or  less  than  60%  of  the  premium  for  a  particular  plan, 
depending  on  whether  the  premium  rate  for  that  plan  is  more  or  less  than  the  big  six  average.  The  government 
contribution  cannot  exceed  75%  of  a  plan's  premium  rate.    5  U.S.C.  §8906(b)(2). 

^  OPM  has  succeeded  to  the  authority  and  responsibility  of  the  U.S.  Civil  Service  Commission  to 
administer  the  FEHB  Program. 
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The  Act  authorizes  OPM  to  contract  with  quahfied  health  benefits  plan  carriers  for  the  provision  of 
health  benefiu.  5  U.S.C.  §  8902(a).  OPM's  contracts  with  carriers  are  federal  government  procurement  contracts, 
subject  to  the  goverruncm's  procurement  regulations  as  supplemented  by  OPM.  48  C.F.R.  §§  1601.101,  103,301. 
National  Treasury  Employees  Union  v.  Campbell.  No.  75-2173,  slip  op.  (D.D.C.  Sept.  18,  1980);  46  Fed.  Reg. 
51,566  (Oct  20,  1981)  (promulgation  by  OPM  of  specific  procurement  regulations  for  FEHBP  contracts). 

OPM  takes  the  position  that  reHB  contracts  are  subject  exclusively  to  federal  law.  This  has  been 
affirmed  by  the  courts.  See  Tackiit  v.  Prudential  Ins.  Co.  of  America,  758  F.2d  1572  (11th  Cir.  1985). 
Beginning  in  1987,  OPM  has  included  in  all  FEHBP  carriers'  contracts  a  provision  informing  cnrollees  that,  in 
suits  to  recover  conuact  benefits  that  have  been  denied,  their  claims  for  relief  will  be  governed  by  federal  law. 

In  negotiating  these  contracts  with  the  carriers,  OPM  is  responsible  for  balancing  several  competing 
Congressional  purposes  embodied  in  the  FEHBA.  Congress  gave  OPM  wide  latitude  to  negotiate  the  contracts 
to  secure  "the  best  possible  basic  health  and  major  medical  benefits  ...  at  the  lowest  possible  cost  to  [employees] 
and  to  the  Government."  H.R.  Rep.  No.  957.  supra,  at  4,  reprinted  in  1959  U.S.  Code  Cong.  &  Ad.  News  at 
2916.  Other  Congressional  purposes  include  holding  the  costs  to  a  minimum  for  employees  and  the  government, 
id.,  and  establishing  nationwide  uniformity  in  the  benefits  and  adminisuation  of  each  plan,  S.  Rep.  No.  903,  95th 
Cong.,  2d  Sess.  7-8  (1978);  H.R.  Rep.  No.  282,  95th  Cong..  1st  Sess.  6-7  (1977);  see  also  Uniformity  in  Federal 
Employee  Health  Benefits  and  Coverage:  Hearing  Before  the  Subcomm.  on  Civil  Service  and  General  Services 
of  the  Senate  Comm.  on  Govemmcnial  Affairs,  95th  Cong.,  1st  Sess.  6  (1977)  [hereinafter  cited  as  Senate 
Hearings].' 

OPM  and  each  carrier  engage  in  annual  contract  negotiations  to  establish  the  benefits  and  premiums  for 
thai  carrier's  plan  for  the  following  year.  5  U.S.C.  §  8902(a);  5  C.F.R.  §  890.203(b).  Sec  generally  Doe  v. 
Dcvinc.  703  F.2d  1319. 1329-30  (D.C.  Cir.  1983):  National  Federation  of  Federal  Employees  ("NFFE' )  v.  Dcvine. 


'  Other  purposes  of  the  statute  include  protecting  federal  employees  against  the  high  and  unpredictable 
costs  of  medical  care  and  making  Program  benefits  equivalent  to  those  in  the  private  sector  so  that  the 
government  can  compete  in  recruiting  and  retaining  qualified  personnel.  American  Federation  of  Government 
Employees  v.  Devine,  525  F.  Supp.  250,  252  (D.D.C.  1981). 
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679  F.2d  907,  909  (D.C.  Cir.  1981).  The  benefits  and  subscription  charges  (premiums)  in  each  of  these  plans 
can  and  usually  do  change  yearly.  5  U.S.C.  §§  8902(a),  (i).  "[V]arying  levels  of  benefits  at  varying  subscription 
charges"  are  provided  in  the  Program  "so  that  every  employee  [and  annuitant]  will  have  an  unrestricted  choice" 
between  benefits  and  subscription  charges  that  best  suits  his  family  circumstances  and  ability  to  pay.  H.R.  Rep. 
No.  957,  supra,  at  8.  reprinted  m  1959  U.S.  Code  Cong.  &  Ad.  News  at  2920-21. 

0PM  Authority  Over  Benefit  Design 

As  the  agent  of  the  employees  and  annuitants,  OPM  is  empowered  to  contract  for  such  benefits, 
maximums,  limitations,  and  exclusions  as  OPM  "considers  necessary  or  desirable."  5  U.S.C.  §  8902(d);  see  also 
Tackitt  v.  Prndeniial  Ins.  Co.  of  America,  758  F.2d  1572;  NFFE  v.  Dcvine,  679  F.2d  at  912.  OPM  also  must 
establish  premiums  for  participating  plans  that  "reasonably  and  equitably  reficct  the  cost  of  the  benefits  provided." 
5  U.S.C.  §  8902(i);  see  National  Treasury  Employees  Union  ("NTEU")  v.  Campbell,  589  F.2d  669,  678  (D.C. 
Cir.  1978). 

While  negotiations  between  OPM  and  the  carriers  are  vigorous,  OPM  makes  the  final  decision  to  approve 
the  benefits,  the  limitations  on  benefits,  and  the  premiums  of  each  contract.*  5  U.S.C.  §§  8902(d),  (i),  8903;  see 
also  Doc  V.  Dcvine.  703  F.2d  at  1321,  1326;  NFFE  v.  Dcvine,  679  F.2d  at  912.  Once  final  agreement  is  reached, 
the  contract  terms  bind  the  federal  employees  and  annuitants  as  well  as  OPM  and  the  carriers.  Sec  5  U.S.C.  § 
8902(d).  The  employees  and  annuitants  arc  third  party  beneficiaries  of  the  contracts.  Christiansen  v.  National 
Savings  and  Trust  Co.,  683  F.2d  520.  530-31  (D.C.  Cir.  1982). 

Over  the  past  thirty  years,  OPM  has  negotiated  many  restrictions  and  reductions  (and  increases)  in  a 
variety  of  benefits  offered  by  FEHB  Program  carriers.  OPM  applies  such  changes  to  all  individuals  enrolled  in 
the  plan  affected,  including  those  remaining  enrolled  in  the  plan  who  arc  continuing  a  course  of  medical  treatment 


*  Benefit  changes  and  other  additions  to  OPM's  contract  with  the  Association  are  proposed  by  OPM  in 
its  "call  letter"  that  outlines  OPM's  benefit  policies  and  goals  for  the  upcoming  contract  period.  In  addition,  the 
Association  develops  proposals  for  benefit  changes  to  present  to  OPM.  OPM  evaluates  the  benefit  proposals  in 
light  of  OPM's  goals  and  policies  for  the  FEHB  Program.   5  C.F.R.  §  890.203(b). 
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affected  by  ihe  changed  benefits.'  See  Doe  v.  Devine.  703  F.2d  1319  (D.C.  Cir.  1983)  (affirming  OPM's 
authority  to  reduce  benefits  from  year  to  year);  Haves  v.  Prudential  Ins.  Co.  of  America.  819  F.2d  921  (9th  Cir. 
1987),  cert,  denied.  484  U.S.  1060  (1988).*  OPM  has  adopted  a  contract  provision  reflecting  this  policy,  set 
forth  in  all  FEHBP  carriers'  contracts  (the  modification/termination  clause),  that  specifies  that  no  enrolled 
individual  acquires  a  "vested"  legal  right  to  benefits  he  or  she  has  used  under  one  annual  plan  if  a  new  contract 
for  that  plan  reduces  or  eliminates  such  benefits.  Sec  e.g..  Service  Benefit  Plan  Brochure,  p.  2. 

Brochures/Open  Enrollment 

When  OPM  has  approved  the  benefits  and  premiums  for  each  plan,  OPM  is  required  under  the  FEHBA 
to  publish  and  disseminate  information  on  the  health  plans  to  enable  employees  and  annuitants  to  exercise  an 
informed  choice  among  the  various  f^HB  Program  plans  available.'  5  U.S.C.  §  8907(a).  In  accordance  with 
section  8907,  OPM  each  year  publishes  and  distributes  the  annual  statement  of  contract  benefits  and  exclusions 
for  each  plan  (the  "Brochure").  OPM  also  publishes  and  distributes  instructions  and  enrollment  change  forms 
for  open  season  and  booklets  comparing  the  benefits  and  premiums  of  various  plans. 


'  On  a  few  occasions,  because  of  unique  hardships,  OPM  and  the  carrier  have  extended  the  prior  level  of 
benefits  to  those  enrollccs  in  the  plan  who  were  engaged  in  a  course  of  treatment  for  which  benefits  were 
reduced. 


'  Congress  has  exercised  oversight  of  OPM's  administration  of  the  Program  since  its  inception.  In  some 
instances,  it  has  held  hearings  on  particular  benefit  changes,  and  it  is  clearly  aware  of  the  impact  of  reductions 
in  benefits  on  individual  subscribers.  Federal  Employee  Health  Benefits  Program:  Hearings  Before  the 
Subcomm.  on  Compensation  and  Employee  Benefits  of  the  House  Comm.  on  Post  Office  and  Civil  Service,  97th 
Cong.,  Isl  Sess.  (1981);  Utilization  of  Mental  Health  Benefits  Under  the  Federal  Employees'  Program:  Hearings 
Before  the  Subcomm.  on  Retirement  and  Employee  Benefits  of  the  House  Comm.  on  Post  Office  and  Civil 
Service,  93d  Cong.,  2d  Sess.  (1974).  For  example,  in  hearings  in  1974  on  benefit  reductions  in  the  Aetna 
Govenunent-wide  Indemnity  Benefit  Plan,  the  impact  was  explicitly  recognized:  "if  you  reduce  what  is  covered 
in  the  contract  next  year  you  have  damaged  those  patients  who  were  receiving  what  was  covered  in  last  year's 
contract"   At  13.   In  no  case  has  Congress  taken  any  action  to  change  this  policy. 


Section  8907  does  not  by  its  terms  include  aiuiuitants  in  this  requirement  This  appears  to  be  a  technical 
omission  in  the  statute.  In  any  event,  OPM  has  always  treated  its  obligations  under  section  8907  to  include 
annuitants. 
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Each  year  there  is  an  open  enrollment  period  ("open  season")  during  which  federal  employees  and 
annuitants  can,  if  they  desire,  change  from  one  benefits  plan  to  another  regardless  of  any  preexisting  health 
problem.   5  U.S.C.  §§  8902(0,  8905(e);  5  C.F.R.  §  890.301(d). 

Program  Finances 

The  cost  of  paying  claims  under  an  FEHB  plan  has  a  direct  impact  on  the  federal  Treasury.  The  national 
plans  in  the  Program,  including  the  Blue  Cross  and  Blue  Shield  Government-wide  Service  Benefit  Plan,  are 
experience-rated,  i^,  the  ensuing  year's  premiums  for  a  plan  are  based  on  the  costs  incurred  under  the  plan  in 
the  current  year.  Sec  48  C.F.R.  §  1602.170-6;  1615.802(c).'  Thus,  the  greater  the  costs  incurred  in  a  plan  year, 
the  higher  the  premiums  must  be  in  the  ensuing  plan  year,  and  the  higher  the  government's  payments  from  the 
U.S.  Treasury  must  be.   Sec  5  U.S.C.  §§  8906(a),  8909(a). 

The  funds  expended  by  the  carriers  are  federal  funds.  Carriers  draw  funds  to  pay  claims  through  letters 
of  credit  dirccUy  from  the  federal  Treasury.  5  U.S.C.  §  8909(a);  5  C.F.R.  §  890.505(b).  Thus,  as  the 
Congressional  Budget  Office  has  observed,  FEHB  carriers  "serve  mainly  as  claims  processors  --  managing  money 
that  is  essentially  federal."  Reducing  the  Reserves  of  the  Federal  Employees  Health  Benefits  Program. 
Congressional  Budget  Office  Report  at  1  (June  1981).  See  United  Stales  v.  Liitriello,  866  F.2d  713  (4th  Cir. 
1989)  (holding  that  FEHB  funds  held  by  the  carriers  are  federal  monies  for  purposes  of  the  federal  embezzlement 
statute). 

In  light  of  the  federal  nature  of  the  FEHB  funds,  OPM  exercises  comprehensive  control  over  all  financial 
aspccu  of  the  Program.  See  generally  5  C.F.R.  Pan  890  and  48  C.F.R.  Ch.  16.  OPM  administers  the  Employees 
Health  Benefits  Fund  maintained  in  the  United  States  Treasury.  The  Fund  is  a  trust  fund  and  is  the  depository 
for  the  premium  contributions  of  employees,  annuitants,  and  the  government.   The  assets  in  this  Fund  are  held 


'  Under  OPM  regulations  and  all  FtHBP  contracts,  FEHBA  funds  paid  to  carriers  can  be  used  only  for 
the  purpose  of  paying  legitimate  claims  and  administrative  expenses  allowed  by  federal  law,  and  any  excess  of 
currently  unneeded  funds  for  such  purposes  must  be  invested  solely  for  the  benefit  of  the  government  contract 
See  5  C.F.R.  §890.201  (a)(8). 


53 


1100 


exclusively  for  the  benefit  of  federal  employees  and  annuitants  enrolled  in  the  raHB  Program.  5  U.S.C.  § 
8909(a). 

OPM  has  established  two  reserves  for  the  FEHB  Program,  which  are  held  by  OPM  in  the  U.S.  Treasury. 
The  contingency  reserve  is  funded  by  OPM  by  adding  a  factor  of  three  percent  to  the  premium  rates  established 
for  each  carrier.  5  U.S.C.  §  8909;  5  C.F.R.  §  890.503(c)(1).  The  special  reserve  represenu  the  difference 
between  subscription  charges  and  investment  income  received  for  each  plan  and  the  claims  and  other  costs  paid 
and  incurred  by  the  plan.  OPM  sets  the  premium  rates  with  the  general  target  of  maintaining  an  amount  in  both 
reserves  equal  to  3-1/2  times  the  sum  of  an  average  month's  paid  claims.  5  C.F.R.  §  890.503(c)(3).  However, 
the  amount  of  the  reserves  has  Huctuated  greatly  over  the  years.  In  some  years  the  special  reserve  may  be 
negative;  in  others,  it  may  substantially  exceed  the  goal.  When  the  reserve  is  too  high,  OPM  generally  draws 
it  down  by  reducing  the  premium  rates,  as  provided  in  the  statute.  5  U.S.C.  §  8909(b);  5  C.F.R.  §  890.503(c)(2). 
When  it  is  too  low,  rates  will  be  increased  to  replenish  it.  5  U.S.C.  §  8909(b).  If  a  health  plan  is  terminated, 
the  special  reserve  is  returned  to  the  Employees  Health  Benefits  Fund.   5  C.F.R.  §  890.201(a)(8). 

OPM  has  promulgated  a  comprehensive  set  of  regulations  and  required  various  contract  provisions  to 
monitor  and  control  the  disposition  of  the  subscription  charges  by  the  carriers.  The  regulations  specify  that  the 
carriers  may  only  make  expenditures  from  subscription  charges  for  specific  items  detailed  in  the  regulations  and 
in  the  conu-acis.  Sec  48  C.F.R.  Pt.  1631.  Certain  expenditures  are  not  permitted.  Certain  specific  costs  exacted 
by  the  states  are  permitted,  such  as  contributions  to  mandatory  stale  reserves.   See  48  C.F.R.  §  1631.205-79. 

Expenditures  are  subject  to  audit  by  OPM  and  the  United  States  General  Accounting  Office,  and  carriers 
must  keep  detailed  accounting  records  and  submit  annual  accounting  statements.  5  U.S.C.  §  8910;  5  C.F.R.  § 
890.202(c),  (d);  48  C.F.R.  §  1652.216-71. 

Concressional  Cost  Containment  Policies  Under  the  FEHBA 

OPM  has  a  substantial  interest  in  ensuring  that  benefits  are  paid  only  for  eligible  expenses  and  covered 
subscribers.  The  importance  to  the  federal  government  of  cost  controls  in  the  FEHB  Program  is  illustrated  by 
the  fact  that  one  of  the  first  principles  enunciated  by  Congress  in  passing  the  FtHBA  was  the  need  to  "discourage 
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unnecessary  use  of  expensive  facilities  and  services."  S.  Rep.  No.  468,  86th  Cong.,  1st  Sess.  4  (1959),  S.  Rep. 
No.  957  (1959)  p.  33.  In  fact,  one  of  the  purposes  of  section  8910  of  the  Act,  according  to  the  legislative  history, 
is  to  permit,  in  part,  investigations  by  0PM  into  possible  misuse  or  overuse  of  benefits.  S.  Rep.  No.  468  at  19. 
Moreover,  cost  contaiiiment  under  the  FEHB  Program  has  been  the  subject  of  three  reports  to  Congress  by  the 
Comptroller  General  of  the  United  States,  and  all  three  reports  identify  payments  for  services  outside  the  scope 
of  the  FEHBP  contracts  as  contributing  to  rising  costs  under  the  FEHB  Program.' 

The  reports  especially  concentrate  on  payments  made  by  FEHBP  carriers  for  services  not  deemed 
medically  necessary.  The  reports  urged  that  0PM  require  FEHBP  carriers  to  institute  medical  necessity  programs 
to  help  contain  costs  under  the  FEHB  Program.'" 

Congress  has  recognized  that  payments  by  FEHBP  carriers  for  services  not  covered  by  the  terms  of  their 
contracts  result  in  higher  premium  costs  to  federal  employees  and  the  federal  government  alike;  it  thus  has 
exerted  substantial  pressure  on  OPM  and  the  carriers  to  employ  procedures  to  ensure  that  health  insurance 
benefits  are  limited  only  to  those  benefits  allowed  under  the  contracts."  The  Chair  of  the  House  Subcommittee 
responsible  for  oversight  of  the  FEHB  Program  has  admonished  OPM  and  the  carriers  not  to  ignore  their 
"responsibility  in  containing  cost  and  adhering  to  the  suict  letter  of  [their]  contract[s]."" 

In  1990  Congress  acted  to  include  specific  cost  contairunent  mandates  in  the  Program.  It  amended 
section  8902  to  require  contracts  with  carriers  to  include  measures  to  (1)  verify  the  medical  necessity  of  any 
proposed  treatment;  (2)  determine  whether  outpatient  services  were  appropriate;  and  (3)  concurrently  review 


'       See  supra,  note  14. 

"     See  generally  1 980  Report,  supra,  note  1 1 . 

"  Oversight  Hearing  on  Federal  Employee  Health  Benefits  Program  -  Health  Care  Costs:  Hearings  Before 
the  Subcomm.  on  Compensation  and  Employee  Benefits  of  the  House  Comm.  on  Post  Office  and  Civil  Service. 
95th  Cong..  1st  Sess.  (1977). 

"     Id.  at  55. 
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inpatient  lengths  of  suy.    5  U.S.C.  §  8902(n).   Congress  also  added  provisions  that  require  FEHB  carriers  to 
comply  with  Medicare  limitations  on  provider  charges.  5  U.S.C.  §§  8904(b),  8910(d). 

Another  specific  cost  constraint  on  the  FEHB  Program  is  the  federal  budget  The  concern  over  the 
budget  has  intensified  in  recent  years,  as  both  the  federal  deficit  and  nationwide  health  care  costs  have  climbed. 
The  most  dramatic  example  of  the  FEHB  Program's  budget  difficulties  occurred  in  1981.  To  meet  the  FEHB 
Program's  federal  budget  appropriation,  OPM  required  all  carriers  to  make  substantial  reductions  in  their  proposed 
1982  benefits.  Substantia]  litigation  ensued,  in  which  the  federal  courts  upheld  OPM's  actions.  See  generally 
NFFE  V.  Devine,  679  F.2d  907;  Doe  v.  Devine,  703  F.2d  1319.  Since  1982,  OPM  has  contained  costs  by 
refusing  to  approve  any  new  increases  in  benefits  in  carriers'  contracts  unless  they  were  offset  by  reductions  in 
other  benefits.  OPM  has  also  approved  various  benefit  reductions  in  plans  to  control  costs.  For  example,  one 
plan  reduced  its  private  duty  nursing  benefit  to  achieve  an  annual  savings  of  about  $300,000.  See  Tackitt  v. 
Prudential  Ins.  Co.  of  America,  595  F.  Supp  887,  893  (N.D.  Ga.  1984),  afTd,  758  F.2d  1572  (11th  Cir.  1985). 

OPM  Oversight  Over  Claims  Payments 

Congress  has  recognized  and  protected  the  federal  employee's  interest  in  receiving  all  the  benefits 
properly  due  when  he  or  she  files  a  claim  under  a  plan. 

Under  the  FEHBA,  each  carrier's  contract  must  require  the  canier  to  agree  to  pay  for  a  health  service 
in  an  individual  case  if  OPM  finds  that  the  terms  of  the  carrier's  contract  entitle  an  individual  to  such  payment 
5  U.S.C.  §  8902(j)."  Pursuant  to  this  statutory  provision,  OPM  has  established  by  regulation  an  administrative 
mechanism  that  furnishes  a  remedy  for  any  individual  subscjiber  who  believes  that  his  or  her  carrier  has 
improperly  denied  a  claim  for  benefits.  5  C.F.R.  §  890.105.  The  legislative  history  of  the  FEHBA  demonstrates 
that  Congress  considered  that  OPM's  administrative  review  process  would  provide  an  "adequate  administrative 


"  Thus,  while  OPM  cannot  unilaterally  order  the  payment  of  monies  that  were  not  negotiated  for  in  the 
contracting  process  (cf.  E>oe  v.  Devine.  703  F.2d  at  1333  n.62,  and  Haves  v.  Prudential  Ins.  Co..  819  F.2d  921, 
cert,  denied,  484  U.S.  1060  (1988)),  OPM  has  full  authority  to  order  a  carrier  to  pay  any  benefits  due  under  its 
contract 
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teiDedy"  for  federal  employees  and  would  spare  Ihem  from  being  "forced  into  the  courts"  to  recover  benefits  due 
f  ihem.  H.R.  Rep.  No.  459,  93d  Cong.,  1st  Sess.  2,  7  (1973). 

r  OPM's  regulations  provide  a  multi-step  approach  to  resolving  claims  disputes.    A  subscriber  who  is 

'  dissatisfied  with  a  carrier's  decision  regarding  a  claim  is  entitled  to  a  reconsideration  of  that  claim  by  the  carrier 

upon  request  If  the  carrier,  after  reconsideration,  affums  its  decision,  the  subscriber  may  request  OPM  to  review 

the  matter.   If  OPM  detemunes  upon  review  that  the  carrier's  decision  was  incorrect,  then  the  carrier  is  bound 

to  pay  the  claim.  5  CP.R.  §  890.105. 

The  OPM  review  process  for  individual  claims  is  only  one  of  the  mechanisms  that  enables  OPM  to 
siq)ervise  each  carrier's  claims  handling  practices.  OPM  also  monitors  and  practices  through  periodic  audits. 
OPM  performs  audits  routinely  on  each  carrier  in  the  FEHB  Program,  under  the  authority  of  5  U.S.C.  §  8910 
and  5  C.F.R.  §  890.202(d).  The  General  Accounting  Office,  the  investigative  arm  of  Congress,  also  has  been 
active  in  auditing  and  investigating  carriers'  claims  handling  practices  and  reporting  its  findings  to  Congress.'* 
Under  the  FEHBA,  OPM  is  authorized  to  prescribe  minimum  standards  of  conduct  for  FEHBP  carriers 
and  to  withdraw  approval  of  their  plans  if  the  carriers  do  not  properly  discharge  their  contract  obligations.  5 
U.S.C.  §  8902(e);  5  C.FJl.  §§  890.202-204.  Accordingly,  OPM  may  withdraw  approval  of  a  carrier  that  has 
improperly  failed  to  pay  or  unreasonably  delayed  in  paying  claims  under  its  contract. 

Lawsuits  for  Benefits 

If  OPM  upholds  the  denial  of  benefits  by  the  carrier,  the  subscriber  may  bring  a  lawsuit  against  the 
carrier,  not  OPM.  5  C.F.R.  §  890.107.  Subscribers  must  exhaust  their  OPM  appeal  before  filing  a  lawsuit  OPM 


'*  Report  by  the  Comptroller  General  of  the  United  States,  "More  Civil  Service  Commission  Supervision 
Needed  to  Conuol  Health  Insurance  Costs  for  Federal  Employees,"  (No.  HRD-76-174,  Jan.  14,  1977);  Report 
by  the  Comptroller  General  of  the  United  States,  "Stronger  Management  Needed  to  Improve  Employee 
Organization  Health  Plans'  Payment  Practices,"  (No.  HRD-79-87,  Sept.  7,  1979);  Report  by  the  Comptroller 
General  of  the  United  States,  "OPM  Should  Promote  Medical  Necessity  Programs  for  Federal  Employees'  Health 
Insurance,"  (No.  HRD  80-79,  July  29.  1980)  [hereinafter  cited  as  1980  Report]. 
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recently  revised  its  regulations  and  reiterated  its  intention  that  federal  employees  should  exhaust  dieir 
administrative  remedies  and  not  go  directly  to  court.  51  Fed.  Reg.  18S62,  18563  (1986). 

All  FEHBP  carriers'  brochures  contain  language  informing  subscribers  of  the  contractual  limitations 
period  for  bringing  suit  to  recover  contract  beneHts  that  have  been  denied.  Additionally,  beginning  in  1987,  the 
language  notifies  enrollees  that  their  claims  for  relief  will  be  governed  by  federal  law  and  any  recovery  will  be 
limited  to  the  contract  benefits  in  dispute  plus  simple  interest  and  court  costs. 

Preservation  of  Competition  Under  the  FEHBA 

The  preservation  of  competition  among  FEHB  carriers  is  another  important  Congressional  policy 
embodied  in  the  FEHBA.  S.  Rep.  No.  468,  supra,  at  8;  105  Cong.  Rec.  H17,556  (1959)  (remarks  of  Rep. 
Broyhill).  OPM  must  therefore  take  into  account  the  fmancial  viability  and  competitiveness  of  each  carrier.  For 
example,  in  negotiating  FEHBP  contracts,  OPM  tries  to  minimize  "adverse  selection"  of  particular  carriers  to 
maintain  a  competitive  balance  among  all  the  carriers.  Doe  v.  Devine,  703  F.2d  at  1325,  1332;  Garvey  v. 
Prudential  Ins.  Co.  of  America.  596  F.  Supp..  1119,  1120-21  (E.D.  Pena  1984). 

Adverse  selection  is  a  continuing  problem  in  the  FEHB  Program.  It  occurs  when  individuals  who  expect 
to  be  healthy  choose  a  less  comprehensive,  less  expensive  health  benefits  plan  and  individuals  in  ill  health  choose 
a  more  expensive  plan  with  the  greater  benefits  they  need.  Because  premiums  are  based  on  each  plan's  claims 
experience,  the  cost  disparity  between  such  plans  mounts  as  time  passes.  Experts  agree  that  uncontrolled  adverse 
selection  can  make  a  plan's  cost  prohibitive  and  lead  to  its  financial  collapse.  Doe  v.  Devine.  703  F.2d  at  1325. 

A  single  costly  benefit  that  attracts  heavy  users  of  the  benefit  can  trigger  the  adverse  selection  process. 
This  is  precisely  what  happened  to  the  Posunasters'  Plan  with  its  "rich"  private  duty  nursing  benefit,  as  described 
in  Garvey  v.  Prudential  Ins.  Co.  of  America,  596  F.  Supp.  at  1120-21."  That  benefit  cost  the  Plan  S9,000  to 
513,000  per  month  (5108,000  to  5156,000  per  year)  for  Mrs.  Garvey  alone.   Id.  at  1120. 


"     Blue  Cross  and  Blue  Shield  experienced  a  similar  adverse  selection  problem  with  mental  health  benefits. 
Doe  V.  Devine.  703  F.2d  at  1325,  1332. 
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Because  the  financial  instability  caused  by  adverse  selection  harms  not  only  a  plan's  enrollees  but  the 
competitive  choice  aspect  of  the  FEHB  Program  for  all  federal  employees  as  well,  OPM  has  taken  measures  to 
control  iL  In  the  cases  cited  above,  OPM  approved  contractual  reductions  in  the  particular  benefits  that  were 
encouraging  adverse  selection,  premium  inflation,  and  potential  destabilization  of  the  individual  plans.  The 
federal  courts  uniformly  have  upheld  the  reductions. 

Purpose  and  Intent  of  the  Preemption  Provision  in  the  FEHBA 

In  1978,  Congress  amended  the  FEHBA  to  ensure  nationwide  uniformity  in  the  health  benefit  plans  and 

to  supersede  certain  state  regulation  of  the  FEHBP  plans.   The  amendment  provides  that  the  coverage,  benefit, 

and  payment  provisions  of  any  contract  between  OPM  and  an  insurance  carrier  under  the  FEHB  Program 

supersede  and  preempt  any  state  or  local  law  or  regulation  that  is  inconsistent  with  such  contractual  provisions. 

5  U.S.C.  §  8902(m){l).   The  amendment  reads  as  follows: 

The  provisions  of  any  contract  under  this  chapter  which  relate  to  the  nature  or  extent  of  coverage  or 
benefits  (including  payments  with  respect  to  benefits)  shall  supersede  and  preempt  any  State  or  local  law, 
or  any  regulation  issued  thereunder,  which  relates  to  health  insurance  or  plans  to  the  extent  that  such 
law  or  regulation  is  inconsistent  with  such  contractual  provisions. 

The  original  impetus  for  the  amendment  came  from  a  report  to  Congress  issued  by  the  U.S.  Comptroller 

General  that  identified  various  attempts  by  states  to  require  the  inclusion  of  certain  state-mandated  provisions  in 

FEHBP  plans.  Report  of  the  Compuoller  General  of  the  United  States,  Conflicts  Between  Slate  Health  Insurance 

Requirements  and  Coniracts  of  the  Federal  Employees  Health  Benefits  Carriers  (No.  B-164562  Oct.  17,  1975). 

For  example,  some  states  mandated  recognition  of  the  services  of  chiropractors,  jd.  at  7-8,  10;  others  required 

benefits  for  treatment  of  drug  abuse,  ]d.  at  11.  The  Comptroller  General  advised  Congress  that  the  states  were 

becoming  increasingly  "active  in  establishing  and  enforcing  health  insurance  requirements"  and  recommended 

that  Congress  "clarify  whether  State  requirements  should  be  permitted  to  alter  terms  of  coniracts  negotiated 

pursuant  to  the  [FEHBA]."   S.  Rep.  No.  903,  95th  Cong.,  2d  Sess.  9  (1978). 
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The  House  Committee  on  Post  Office  and  Civil  Service  accepted  the  recommendation,  and  a  bill  to 
preempt  state  law  was  introduced.  H.R.  2931,  95th  Cong..  1st  Sess.  (1977).'*  OPM  favored  the  House  bill, 
as  drafted  (and  as  later  enacted),  and  testified  it  would  give  the  agency  the  preemptive  relief  it  needed  in  terms 
of  Program  "administrative  matters,  and  in  terms  of  benefit  matters."   Senate  Hearings,  supra,  at  6. 

Testifying  on  behalf  of  OPM,  Thomas  A.  Tinsley,  Director  of  the  Bureau  of  Retirement,  Insurance  and 
Occupational  Health,  stated  that  OPM  was  concerned  about  the  impact  on  the  Program  of  state  laws  mandating 
specific  health  benefits.  Id  at  9.  Tinsley  pointed  out  that  the  effect  of  varying  provisions  of  state  law  on  the 
Program  was  growing  "chaotic"  and  that  "[t]he  Slate  the  individual  resides  in  .  .  .  has  a  great  deal  to  do  with  what 
benefits  he  will  receive."  ]d  at  2.  There  was  also  concern  about  state  laws  affecting  eligibility  and 
administrative  questions  that  would  destroy  the  uniformity  of  benefits  among  federal  employees.  Id.  at  2-3,  10. 
Tinsley  cited,  as  examples,  certain  state  procedural  and  administrative  requirements  concerning  the  age  of 
dependents,  the  conversion  of  contracts  after  termination  of  employment,  the  types  of  information  furnished  to 
an  employee  or  the  actual  words  used  in  a  contract  or  brochure  describing  the  Program.  Id  Tinsley  stated  that 
state  enforcement  of  such  requirements  created  "considerable  administrative  difficulties  on  top  of  the  ones  we 
already  have  which  at  the  present  lime  involve  over  70  different  carriers  and  worldwide  coverage  for  employees." 
Id,  at  3. 

In  Icitcrs  to  the  House  and  Senate  Committees,  OPM  told  the  Committees  that  all  state  laws  that 
interfered  with  administration  of  the  plans  caused  an  impossible  situation  in  which  reHBP  carriers  were  exposed 
to  varying  requirements  from  state  to  slate  and  caught  by  conflicts  between  the  states'  and  the  Program's 
requirements.  The  agency  emphasized  that  the  lack  of  uniformity  was  intolerable  from  the  standpoint  of 
administering  a  nationwide  insurance  program.  OPM  slated  that  it  had  concluded  that  the  FEHBA  superseded 
Slate  laws  that  interfered  wiih  the  "free  hand  it  need[ed]  to  administer  the  [FEHBA]."   S.  Rep.  No.  903.  supra. 


"  The  original  bill  was  introduced  during  the  94th  Congress,  H.R.  121 14, 94th  Cong.,  2d  Sess.  (1976),  and 
passed  the  House  on  ihe  Consent  Calendar,  but  it  was  not  enacted  into  law  during  that  session.  See  H.R.  Rep. 
No.  282.  95th  Cong.,  1st  Sess.  1  (1977).  H.R.  2931,  introduced  during  the  95th  Congress,  was  identical  to  H.R. 
12114.   See  id. 
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at  8  (1978).  But,  without  the  bill,  the  only  remedy  it  could  foresee  was  "time-consuming  and  costly  litigation 
wiih  the  States"  as  to  the  preemption  of  state  laws  under  the  Supremacy  Clause  of  the  U.S.  Constitution.  S.  Rep. 
No.  903,  supra,  at  7-8  (1978);  H.R.  Rep.  No.  282.  95th  Cong..  1st  Sess.  6-7  (1977). 

The  House  Conuniitee  Report  noted  that  the  Committee  "concurred"  in  the  view  of  the  Administration 
(0PM)  that  the  FEHB  Program  -  "a  program  established  by  an  Act  of  Congress  -  should  not  be  subject  to 
alteration  or  regulation  by  State  legislatures  or  Stale  insuraiKC  boards."   H.R.  Rep.  No.  282.  supra,  at  4. 

Congress  focused  its  concern  on  the  fact  that  imposition  of  stale  law  requirements  on  FEHBP  contracts 
"can  be  expected  to  result  in": 

Increased  premium  costs  to  both  the  Government  and  enrollees,  and 

A  lack  of  uniformity  of  benefits  for  eruollees  in  the  same  plan  which  would  result  in  eru'ollees 
in  some  States  paying  a  premium  based,  in  part,  on  the  cost  of  benefits  provided  only  to 
enrollees  in  other  Slates, 

H.R.  Rep.  No.  282,  supra,  at  4  (1977);  sec  also  S.  Rep.  No.  903,  supra,  at  2-4,  9."  Thus,  Congress  enacted  5 

U.S.C.  §  8902(m)(l)  for  "[i]hc  sole  purpose  of . . .  establish[ing]  uniformity  in  benefits  [including  payments  with 

respect  to  benefits)  and  coverage  under  the  Federal  employees'  health  benefits  program."   H.R.  Rep.  No.  282. 

supra,  at  1;  S.  Rep.  No.  903,  supra,  at  2. 

The  House  Report"  defined  the  scope  of  the  preemptive  effect  of  5  U.S.C.  §  8902(m)(l)  as  follows: 


"  This  increased  premium  cost  to  the  government  and  to  enrollees,  and  the  payment  of  premiums  by 
eruollees  in  one  stale  for  benefits  provided  lo  enrollees  in  oihcr  stales,  clearly  would  be  present  in  the  situation 
presented  by  a  claim  for  damages  under  slate  law  based  on  ihe  maruier  in  which  payment  with  respect  lo  a  claim 
was  or  was  not  made.  Not  all  stales  recognize  the  tort  of  insurer  bad  faith.  See  e.g..  Tweet  v.  Webslcr.  614  F. 
Supp.  I190(D.  Nev.  1985);  Tufis  v.  Madesco  Inv.  Co.,  524  F.  Supp.  484,  486-87  (E.D.  Mo.  1981);  Spencer  v. 
Aetna  Life  &  Casualty  Ins.  Co.,  611  P.2d  149,  155-56  (Kan.  1980);  D'Ambrosio  v.  Pennsylvania  Nai'l  Mutual 
Casualty  Co.,  431  A.2d  %6  (Pa.  1981);  Va.  Code  Ann.  §38.2-5108  (1986)  (disallowing  any  private  right  of 
action  under  the  insurance  claim  sclilemcnl  practice  provision);  see  also  W.  Shemoff,  S.  Gage  &  H.  Levine, 
Insurance  Bad  Failh  Liiigation.  Ch.  1  (1990).  However,  if  certain  states  can  impose  Ihcm  on  FEHBP  plans,  the 
resultant  cost  is  a  cost  of  doing  business  that  will  be  reHected  in  the  premium  rates  of  experience-rated  plans  such 
as  the  Service  Benefit  Plan,  and  those  costs  will  be  spread  to  the  govenunent  and  to  enrollees  in  other  states. 
See  Appeal  of  Hirsch  Tyler  Co..  ASBCA  No.  20%2.  76-2  B.C.A.  (CCH)  \|12.075  (1976). 

"  That  House  Report,  No.  282.  95th  Cong.,  Isl  Sess.  (May  10,  1977)  is  superior  to  the  parallel  Senate 
Report,  No.  903,  95th  Cong.,  2d  Sess.  (May  18,  1978),  as  an  aid  for  the  determination  of  the  legislative  intent 
underlying  5  U.S.C.  §8902(m)(l)  because  (l)it  was  authored  by  Congresswoman  Spellman  who  also  sponsored 
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The  effect  of  this  amendment  :>  s:  .-itvcipt  the  arclicaiion  of  State  laws  or  regulations  which 
specify  i\pes  of  medical  carr,  nv-  cers  of  C£.~.  c.Mcnt  of  benefits,  coverage  of  family 
members,  age  limits  tor  familv  nv--v.s.  or  other  r.uiicrs  relating  to  health  benefits  or  coverage 
when  such  laws  or  regulaiio:^  ,\a-.' v".  with  th:  panLsions  of  contracts  under  the  Federal 
employees'  health  benefits  procra."  Sewever,  ihc  dn)cndment  is  not  intended  to  apply  to  State 
or  local  laws  relating  to  the  tiva.'W'  -'^  health  ir-<urjiice  carriers  or  to  the  mainienance  of 
special  reserves. 

H.R.  N*p.  282.  supra,  at  4-5  (emphasis  srv^  oJ\ 

0PM  agreed  with  the  scope  of  lV  n-.vmption  in  the  bill  and  urged  enactment.    The  preemption  was 

limiieJ  to  matters  in  the  FEHBP  conti^-i;  iv.  as  the  H.^u.<c  and  Senate  Reports  slated,  the  Act  would  not 

preemr:  state  insurance  laws  regulating  SJ.^'■  .'•-"SS  as  premium  taxes"  and  mandatory  reserves."  S.  Rep.  No. 

903.  srrra.  at  4.    H.R.  Rep.  No.  282.  <i:r>^  j:  5.    But  ii  was  sufficiently  broad  to  "establish  uniformity  of 

benefit  and  coverage  ...  as  well  as  sohc  :X  o^i^r  problnus  encountered  in  recent  years  in  the  administration 

of  the  paigram."  S.  Rep.  No.  903,  supra,  s:  ".  H.R.  Rep.  No.  282,  supra,  at  6;  sec  also  Senate  Hearings,  supra 

at  3. 


The  Blue  Cross  and  Blue  Shield  GovernnuMiiwide 
Service  Benefit  Plan 


OPM   contracted   with   the   Blue   i.'i'v\v<   and    Blue   Shield   Association   in    1960   to   establish   the 
Govcmnicnt-wide  Service  Benefit  Plan,   lli.ii  pl-in  by  rcguUilion  has  two  options  - 

High  Option  and  Standard  Option.  Sec  .•*  iM  K.  §  890.:0Ub)(3).  High  Option  benefits  historically  have  been 
more  comprehensive  than  Standard  Option  Ivnefits. 


the  bill,  sec  National  Woodwork  Manuf.iciiiivi<  Ass'n  v.  N.l.  R.B..  386  U.S.  612,  640  (1967)  ("It  is  the  sponsors 
that  we  look  to  when  the  meaning  of  tlic  sl;iiiiiory  words  is  in  doubt,"  quoting  Schwegmann  Bros,  v.  Calvert 
Distillers  Corp  .  341  U.S.  384,  394-95  (1951)):  :\nd  (2)  it  is  the  House  and  the  Senate,  see  Stokes  v.  Brennan. 
476  F.2d  699,  703  (5th  Cir.  1973)  ( "(Tjhc  giv;iiiT  weight  .•ilumid  be  given  to  the  report  of  the  house  which  acted 
first.  .  .  ."). 

Congress  amended  the  statute  in  I'^'X'  to  also  prcenijit  stale  premium  taxes.   5  U.S.C.  §  8909(0. 

The  Senate,  believing  that  states'  ;niilu>iiiy  to  liccti.M.'  health  practitioners  should  be  preserved,  amended 
ihc  bill  to  include  a  provision  permitting  nii.iin  states  to  mandate  certain  providers  of  health  care  on  an 
experimental  basis.    S.  Rep.  No.  903,  95tli  ('(mg  ,  2d  Sess.  4  (1978). 
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The  Service  Benefit  Plan  has  ihe  largest  enrollment  in  the  FEHB  Program.  In  1991,  3.1  million 
employees  and  annuitants  and  dependents  were  enrolled  in  the  Service  BeneFit  Plan.  The  Plan  has 
enrollees  in  every  stale  and  many  foreign  countries.  In  1991,  the  premium  cost  of  the  Service  Benefit  Plan 
was  S4.8  billion. 
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APPENDIX  B: 
FEP  ENROLLMENT  AND  UTILIZATION  DATA 


Note:  This  information,  which  is  in  the  form  of  hard  copy  tabular  data 
and  a  magnetic  tape  of  enrollment  statistics  by  zip  code,  will  be  provided 
immediately  upon  FEP's  receipt  of  the  properly  executed  confidentiality 
agreement  described  in  the  RFP  cover  letter. 
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SERVICE  BENEFIT  PLAN  BROCHURE 
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1992 


This  brochure  is  the  official 
statement  of  benefits 
available  to  FEHB  members 
and  is  the  sole  document 
you  should  rely  upon. 
However,  the  benefits 
shown  on  page  34  are  non- 
FEHB  benefits  and  are  not 
part  of  the  FEHB  contract 
and  are  not  offered  or 
guaranteed  under  the  FEHB 
contract. 


ATTENTION  ALL  SUBSCRIBERS 

AM  fee-for-servlce  plans  in  the 
FEHB  Program  require  precer- 
tificatlon  of  each  hospital  ad- 
mission and  reduce  benefits  by 
SSOO  if  you  fail  to  obtain  it.  Looit 
for  details  Insldel 


u=4:i:] 


Federal  Employees 
Health  Benefits  Program 

Authorizad  lor  Dtttributton  by  1h« 

United  States  Office  of 
Personnei  Management 


Service  Benefit  Plan 


A  Government-wide  Plan  Administered  by 
Blue  Cross®  and  Blue  Shield® 
Federal  Employee  Program  (FEP) 


Who  may  enroll  in  this  Plan: 

All  Federal  employees  and  annuitants  who  are  eligible  to  enroll 
In  the  FEHBR 


ACTUAL  COPY  WAS  SENT  WITH  RFP 


Typ*  ol  Enrellmtnt 

Cod* 

Oov'l         Your         Qonn         Your         Gov't         Your 
Shw*       Sliara       Shar*       Shara       Shan       Shara 

High  Option 

Self  Only 

.   101 

$60.50    $81.45   $131.08  $176.48    $75.62    $66.33 

High  Option 

Self  and  Family  . . 

.  102 

$130.58  $169.09  $282.92  $366.37  $163.22  $136.45 

Standard  Option 
Self  Only 

.   104 

$56.86    $18.95  $123.20     $41.06    $71.07      $4.74 

Standard  Option 
Self  and  Family  . . 

.   105 

$119.47    $39.82  $258.85    $86.28  $149.33      $9.96 

These  rates  do  not  apply  to  all  enioltees.  If  you  are  in  a  special  enrollment  category, 
please  refer  to  your  special  Enrollment  Information  Guide  and  Plan  Comparison  Chart 
or  contact  the  agency  that  maintains  your  health  benefits  enrollment. 


Is  Revised  January  1992  •  See  Back  Cover  for  Summary  of  Benefits 
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APPENDIX  D: 
FEDERAL  ACQUISITION  REGULATION  CLAUSES 
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FEDERAL  ACQUISITION  REGULATION  CLAUSES 


The  Contract  to  result  from  this  RFP  will  be  a  subcontract  under  a  federal  procurement  contract  between  the 
United  States  Government  and  the  Blue  Cross  and  Blue  Shield  Association.  The  subcontract  will  incorporate  the 
following  FAR  clauses  by  reference,  with  the  same  force  and  effect  as  if  they  were  given  in  the  full  texu 

Federal  Acquisition  Regulation  (48  CFR  Chapter  1) 

52.203-7  Anti-Kickback  Procedures 

S2.21S-1  Examination  of  Records  by  Comptroller  General 

52.215-2  Audit-Negotiation 

52.215-24  Subcontractor  Cost  or  Pricing  Data 

52.215-25  Subcontractor  Cost  or  Pricing  Data-Modifications 

52.219-8  Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns 

(April  1984) 

52.219-9  Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (April  1984) 

52.219-13  Utilization  of  Women-Owned  Small  Businesses  (April  1984) 

52.220-3  Utilization  of  Labor  Surplus  Area  Concerns  (April  1984) 

52.220-4  Labor  Surplus  Area  Subcontracting  Program  (April  1984) 

52.222-21  Certification  of  Nonsegregated  Facilities  (April  1984) 

52.222-26  Equal  Opportunity 

52.222-35  Affimiative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans 

52.222-36  Affirmative  Action  for  Handicapped  Workers 

Federal  Employee  Health  Benefits  Acquisition  Regulation  (48  CFR  Chapter  16)  Clauses 

1652.246-70    FEHBP  Inspecuon 
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DATA  PROCESSING  TECHNICAL  REQUIREMENTS 
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DATA  PROCESSING  TECHNICAL  REQUIREMENTS 


A.   TELECOMMUNICATIONS  LINK  BETWEEN  THE  VENDOR  AND  THE  FEP  OPERATIONS 
CENTER 

The  vendor  shall  support  a  telecommunications  link  between  it  and  the  FEP  Operations  Center  or  one  of  its 
remote  nodes.   This  link  shall  be  used  to  exchange  data  on  both  a  batch  and  an  interactive  basis.   The  vendor 
will  supply  the  utility  software.  Network  DataMover  (NDM)  that  will  be  used  to  facilitate  the  batch 
transmission  process,  unless  the  vendor  already  has  the  product   The  vendor  will  order  and  instal  a  dedicated 
communications  line  and  associated  equipment.  All  installation  and  usage  charges  will  be  paid  by  the  vendor. 

1.  Required  ADP  Hardware/Software  Operating  Environment 

(a)  An  IBM  or  compatible  mainframe  processor  operating  MVS  operating  system  software,  and  having 
channel  access  to  an  IBM37xx  or  equivalent  front-end  processor. 

(b)  ACFA'TAM  version  2  communication  software  operating  on  the  mainframe  processor. 

(c)  ACF/NCP  version  5.X  network  operating  software  on  the  3745  front-end  processor  and  a  4.3  on  a  3725 
front-end  processor  or  equivalent 

2.  ADP  Resource  Requirements 

(a)  Approximately  100  MB  of  DASD  space  to  store  NDM  distribution  software. 

(b)  Capacity  on  the  IBM  37XX  (or  equivalent)  communications  front-end  processor  capable  of  supporting 
a  56  kbps  or  higher  communications  line. 

(c)  CPU  resources  (minimal)  necessary  to  install  the  NDM  product  and  validate  the  resulting  software. 

(d)  Changes  to  ACFA'TAM  and  ACF/NCP  in-housc  communications  software  to  define  the  NDM  and 
interactive  facilities  communications  link  and  the  characteristics  link  of  the  remote  destination  of  NDM 
traffic. 


3.   Technical  Personnel  Requirements 

(a)  Technical  personnel  at  the  site  shall  conFigiue  the  ACFA'TAM  communications  software  and  ACF/NCP 
communications  front-end  processor  software  to  address  the  FEP  Operations  Center  telecommunications 
network.  Other  communication  software  changes  may  be  required  to  enable  connectivity  to  the  vendor's 
or  the  FEP  Operations  Center's  facility. 

The  IBM  SNA  Network  Interconnection  (SNQ  environment  must  be  established  between  the  FEP 
Operations  Center  or  one  of  its  remote  nodes  and  the  vendor  to  facilitate  operation  of  the  CPU-to-CPU 
batch  and  interactive  data  transmission  facilities.  FEP  Operations  Center  systems  programming  personnel 
will  work  with  technical  personnel  at  the  vendor  to  coordinate  communications  software  changes  and 
assist  in  establishing  the  SNI  connection. 
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(b)  The  most  recent  version  of  NDM  software  must  be  in  place  and  updates  applied  in  coordination  with 
the  FEP  Operations  Center. 

4.  Testing  Requirements 

Testing  will  consist  of  transmissions  from  the  FEP  Operations  Center  to  the  vendor  and  return  for 
comparison. 

(a)  Files  described  in  the  Data  Exchange  Section  portion  of  this  appendix  as  originating  from  tlie  vendor 
will  be  transmitted  from  the  vendor  to  the  FEP  Operations  Center  and  retransmitted  from  the  FEP 
Operations  Center  to  the  vendor.  The  original  vendor  file  and  the  file  obtained  from  the  retransmission 
will  be  compared  using  a  standard  utility  such  as  lEBCOMPR. 

(b)  Files  described  in  the  Data  Exchange  Section  portion  of  this  appendix  as  originating  from  the  FEP 
Operations  Center  will  be  transmitted  from  the  FEP  Operations  Center  to  the  vendor  and  retransmitted 
from  the  vendor  to  the  FEP  Operations  Center.  The  original  vendor  file  and  the  file  obtained  from  the 
retransmission  will  be  compared  using  a  standard  utility  such  as  lEBCOMPR. 

(c)  The  vendor  will  adhere  to  hardware  and  software  systems  installation  criteria  as  defined  by  SNI  and 
NDM  documentatioa 


B.   VENDOR  /  FEP  OPERATIONS  CENTER 
INTERFACE  CONTROL  DOCUMENT 

1.  Scope 

This  portion  describes  the  computer  dau  interface  used  for  communications  between  the  vendor  and  the 
FEP  Operations  Center. 

2.  Applicable  Documents 

The  following  documents  arc  incorporated  by  reference: 

(a)  Network  DataMovcr  Product  Specifications  may  be  obtained  from  System  Center. 

(b)  The  NCPDP  Telecommunication  Standard  Format.  Version  3,  Release  2  may  be  obtained  from  The 
National  Council  for  Prescription  Drug  Program,  ItK. 

3.  Interface  Requirements  -  Batch 

(a)  FEP  Operations  Center  to  Vcrnlor  Communications 

The  following  files  will  be  iransfcrrcd  to  the  vendor  in  a  batch  environment  on  a  scheduled  basis: 

•  Enrollment  Eligibility  Batch  Control  Records 

•  Enrollment  Eligibility  Records 

•  Claims  Input  Batch  Acknowledgement  Records 

(a)  FEP  Operations  Center  to  Vendor  Communications  (Continued) 
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•  Claims  Response  Batch  Start  Records 

•  Claims  Response  Records 

•  Claims  Response  Batch  Total  Records 

•  Claims  Disbursement  Records 

(b)  Vendor  to  FEP  Operations  Center  Communications 

The  following  Hies  will  be  transferred  to  the  FEP  Operations  Center  in  a  batch  environment  on  a 
scheduled  basis: 

•  Input  Claim  Batch  Control  Records 

•  Input  Claim  Batch  Total  Records 

•  Input  Claim  Transaction  Records 

•  Corrections  to  Non-approved  Transactions 

•  Transactions  for  which  no  claim  has  been  filed 

•  Any  reports  requested  by  the  FEP 

4.   Interface  Requirements  -  On-line 

On-line  retrieval  of  data  for  subscribers  will  be  required  by  the  FEP.  The  vendor  will  be  able  to  retrieve 
applicable  dau  from  the  FEP  Operations  Center's  files. 


C.  TRANSFER  OF  ENROLLMENT  ELIGIBILITY  DATE  •  FEP  OPERATIONS  CENTER  TO 
VENDOR 

The  vendor  shall  receive  and  record  enrollment  u|)datcs  a  minimum  of  five  working  days  per  week,  excluding 
those  weeks  where  a  'national'  holiday  occurs,  i.e..  New  Year's  Day,  Memorial  Day,  July  4th,  Labor  Day, 
Thanksgiving  Day  and  Christmas  Day. 

The  Eligibility  Record  will  contain  contract  information  as  well  as  information  regarding  specific  members 
who  are  currently  listed  on  our  files  as  being  covered  and  others  who  may  have  recently  lost  coverage. 
Verification  of  actual  covered  members  will  begin  and  end  in  1993. 

The  exact  criteria  for  determining  eligibility  will  be  provided  to  the  vendor  within  60  days  of  the  contract 
award. 

The  Eligibility  File  will  be  include  a  Batch  Control  Record  indicating  the  number  of  unique  contracts,  i.e., 
unique  Identification  Numbers,  and  the  total  number  of  member  records  included  on  the  file.  (There  will  be 
one  unique  record  for  Self-only  contracts;  multiples  for  Family  contracts.) 

The  Enrollment  Eligibility  Batch  Control  Record  and  the  Enrollment  Eligibility  Record  will  be  similar  to  those 
described  in  the  Data  Exchange  Section. 
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D.  SUBMISSION  OF  CLAIMS  ADMINISTRATION  DATA  FROM  VENDOR  TO  THE  FEP 

OPERATIONS  CENTER  /  RESPONSES  FROM  THE  FEP  OPERATIONS  CENTER  TO  VENDOR 

I.  Submission  of  Claims  Administration  Data  -  Vendor  to  the  FEP  Operations  Center 

The  vendor  shall  submit  claims  administration  data  to  the  FEP  Operations  Center  daily,  i.e.,  Monday 
through  Friday  excluding  'national'  holidays,  e.g..  New  Year's  t>ay,  Memorial  Day,  July  4th,  Labor  Day, 
Thanksgiving  Day  and  Christmas  Day.   (It  is  recognized  that  subscribers  will  not  be  Tiling  claims  to  the 
vendor  during  the  first  week  of  January.  This  is  to  point  out  that  as  claims  are  processed  by  the  vendor, 
a  daily  submission  of  claims  administration  data  to  the  FEP  Operations  Center  is  required.) 

The  File  of  claims  administration  data  must  be  received  at  the  FEP  Operations  Center  by  6:4S  P.M.  in  order 
to  be  included  with  that  night's  claims  processing  cycle. 

The  veitdor  will  prepare  claims  administration  data  for  transmission  to  the  FEP  Operations  Center  which 
is  based  on  information  completed  by  the  subscriber  and  included  on  the  drug  claim  form.  Data  captured 
from  the  pharmacy  at  the  time  of  claim  entry  must  be  retrieved  from  the  vendor's  Database  Management 
System  (DBMS)  and  included  on  the  claims  administration  data  record  to  be  transmitted  to  the  FEP 
Operations  Center. 

While  it  is  anticipated  that  the  record  format  will  be  similar  to  the  Comprehensive  Claim  Format,  published 
by  the  National  Council  for  Prescription  Drug  Program,  Inc.  Telecommunication  Standard  Format,  Version 
3,  Release  2  which  was  drafted  1 1/91,  additional  data  elements  may  be  included. 

One  such  data  element  will  be  the  claim  Disposition  Code.  The  Disposition  Code  for  an  original  claim 
submission  is  a  1 ;  an  adjustment  is  a  Disposition  Code  2  and  a  void  is  a  Disposition  Code  4.  It  is  probable 
that  the  prescription  number  will  be  used  as  the  claim  number.  Members  may  only  have  one  unique  claim 
number  on  their  claims  history.  The  use  of  the  new/refill  code  as  a  part  of  the  claim  number  would  resolve 
this  situation. 

Claim  transactions  sent  to  the  FEP  Operations  Center  arc  grouped  into  batches  of  50-99  claims  to  preclude 
loss  of  an  entire  day's  submission  in  the  event  of  an  out-of-balance  condition.  Each  batch  includes  a  batch 
header  (control)  record  and  batch  total  record.  The  FEP  Operations  Center  will  supply  prototype  software 
to  perform  the  batching.  Suggested  record  formats  for  these  are  described  in  the  Data  Exchange  Section. 


2.   Responses  to  Claims  Administration  Data  -  FEP  Operations  Center  to  the  Vendor 

The  FEP  Operations  Center  will  prepare  an  acknowledgement  record  for  all  batches  received  by  6:45  P.M. 
This  acknowledgement  will  indicate  whether  the  batch  was  received  in  balance  or  whether  an 
out-of-balance  condition  exists.  These  acknowledgements  will  be  transmitted  to  the  vendor  by  10:CX)  P.M. 

Individual  claim  responses  and  total  records  should  be  transmitted  to  the  vendor  no  later  than  5:00  A.M. 
Tuesday  through  Saturday  mornings,  i.e.,  data  processed  Monday  through  Friday  evenings. 

The  types  of  Claims  Administration  Data  include: 

•  Claim  Input  Batch  Acknowledgement  Records 

•  Claim  Batch  Response  Start  Records 

•  Claim  Response  Records 
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The  types  of  Claims  Administration  Data  include: 

•  Claim  Response  Batch  Total  Records 

•  Claim  Disbursement  Records 

The  I^EP  Claims  Administration  Data  Response  record  has  not  been  developed,  but  will  include  a  positive 
response  to  each  submitted  transaction.  The  transaction  may  have  a  status  of  approved,  deferred,  rejected 
or  bypassed  (due  to  a  system  problem).  Appropriate  information  needed  to  prepare  an  Explanation  of 
BeneHts  and  Check  will  be  included. 

The  other  records  are  described  in  the  Data  Exchange  Section. 
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EXPLANATION  OF  BENEFITS  (EOB) 
Kequired  Explanation  of  Bencnts  Fields 

The  Explanation  of  Federal  Employee  Benefits  has  been  designed  to  have  the  capability  of  explaining  all  FEP 
covered  services.  The  following  EOB  elements  are  required. 

Contract  Holder  Name 

Contract  Holder  Address 

Identification  Number 

Qaim  Number 

Member  Name 

Provider  Name 

Place  of  Service 

Type  of  Service 

Date  of  Service 

Paid  E>ate 

Total  Charges 

Eligible  Charges 

Charges  Not  Allowed 

Explanation  of  Rejection  (Verbiage) 

Explanation  Code  (a  Code) 

Deductible  (Calendar  Year) 

Coinsunmcc/Copay 

Amount  Paid 

Total  Subscriber  Responsibility 

COB/Other  Carrier  Responsibility  (would  be  waived  since  COB  will  be  incorporated  at  a  later  time) 

A  sample  of  tJie  Explanation  of  BenefHs  form  supplied  by  the  FEP  Operations  Center  may  be  obtained.  Other 
forms,  including  one  with  the  check  attached  to  the  Explanation  of  Benefits  arc  acceptable  with  prior  approval 
from  BCBSA. 
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DATA  EXCHANGE  SECTION 

ENROLLMENT  ELIGIBILITY  BATCH  CONTROL  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

ENROLLMENT  ELIGIBILITY  BATCH  CONTROL  RECORD 
PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Record  Identifier  1 

Total  Contract  ID  Count  8 

Total  Record  (Member)  Count  8 

File  Creation  Date  8 

All  numeric  fields  are  unsigned. 


ENROLLMENT  ELIGIBILPTY  BATCH  CONTROL  RECORD 
DESCRIPTION  OF  RELDS 

FILE  CREATION  DATE  -  The  date  the  file  was  created. 

RECORD  IDENTIFIER  -  An  alphabetic  code  used  in  batch  output  to  indicate  the  type  of  record  transmitted. 
The  letter  'N'  will  be  used. 

TOTAL  CONTRACT  ID  COUNT  -  The  number  of  unique  FEP  Identification  Numbers  contained  on  this  file. 

TOTAL  RECORD  (MEMBER)  COUNT  -  The  total  number  of  Member  Records  contained  on  this  file.  If  the 
entire  file  contains  Self-only  enrollments,  the  Total  Contract  ID  Count  and  the  Total  Record  (Member)  Count  will 
be  equal.   This,  however,  will  probably  never  occur. 
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ENROLLMENT  ELIGIBILITY  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

E?WOLLMENT  ELIGIBILITY  RECORD 
PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Record  Ideniiner  1 


Contract  Identification  Number 

9 

Contract  Holder  Social  Security  No 

.    9 

Member  Data 

Member  Last  Name 

25 

Member  First  Name 

10 

Member  Middle  Initial 

1 

Member  Nickname 

10 

Member  Sex 

1 

Member  Date  of  Birth 

8 

Member  Social  Security  Number 

9 

Member  Code 

1 

Member  Previous  Name 

36 

Current  Enrollment  Period 

Enrollment  Code- 1 

1 

Enrollment  Effective  Daic-1 

8 

Enrollment  Effective  Code- 1 

3 

Enrollment  Termination  Daie-1 

8 

Enrollment  Termination  Codc-1 

3 

Member  Typc-1 

1 

Member  Relationship- 1 

1 

Isi  Prior  Enrollment  Period 

Enrollment  Codc-2 

1 

Enrollment  Effective  Datc-2 

8 

ErvoUmenl  Effective  Code-2 

3 

Enrollment  Termination  Dale-2 

8 

Enrollment  Termination  Codc-2 

3 

Member  Type-2 

1 

Member  Rclationship-2 

1 

2nd  Prior  Enrollment  Period 

Enrollment  Code-3 

1 

Enrollment  Effective  Datc-3 

8 

Enrollment  Effective  Code-3 

3 

Enrollment  Termination  Datc-3 

8 

EnrollrrKnt  Termination  Codc-3 

3 

Member  Type-3 

1 

Member  Rclationship-3 

1 
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ENROLLMENT  ELIGIBILITY  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

ENROLLMENT  ELIGIBILITY  RECORD 
DESCRIPTION  OF  HELDS 

CONTRACT  HOLDER  IDENTIHCATION  NUMBER  -  The  FEP  Identification  Number.  The  first  position  is 
an  'R*  followed  by  8  digits. 

CONTRACT  HOLDER  SOCL\L  SECURITY  NO  -  The  Social  Security  Number  of  the  Contract  Holder. 

ENROLLMENT  CODE-1  -  The  most  recent  level  of  coverage  in  effect. 

1  =  High  Option  Single 

2  =  High  Option  Family 

4  =  Standard  Option  Single 

5  =  Standard  Option  Family 

ENROLLMENT  CODE-2,3  -  The  two  previous  enrollment  codes,  if  applicable. 

ENROLLMENT  EFFECTIVE  CODE-1  -  The  reason  the  Member  is  covered  on  ENROLLMENT  EFFECTIVE 
DATE-1,  e.g.,  the  effective  date  of  the  contract,  the  Member's  birth  date. 

ENROLLMENT  EFFECTIVE  CODE-2,3  -  The  reason  the  Member  is  covered  on  ENROLLMENT  EFFECTIVE 
DATE-2,3. 

ENROLLMENT  EFFECTIVE  DATE-I  -  The  beginning  (effective)  date  for  ENROLLMENT  CODE-1. 

ENROLLMENT  EFFECTIVE  DATE-2,3  -  The  beginning  (effecuve)  date  for  ENROLLMENT  CODE-2,3. 

ENROLLMENT  TERMINATION  CODE-1  -  The  reason  the  Member  was  terminated  on  ENROLLMENT 
TERMINATION-DATE-1,  e.g.,  termination  date  of  the  contract,  divorce,  death. 

ENROLLMENT  TERMINATION  CODE-2,3  -  The  reason  the  Member  was  terminated  on  ENROLLMENT 
TERMINATION-DATE-2.3. 

ENROLLMENT  TERMINATION  DATE-1  -  The  ending  (terminaUon)  date  for  ENROLLMENT  CODE-1.   If 
the  contract  is  still  active,  this  field  contains  all  9's. 

ENROLLMENT  TERMINATION  DATE-2,3  -  The  ending  (temiination)  date  for  ENROLLMENT  CODE-2,3. 
If  the  contract  is  still  active,  this  field  contains  all  9's. 

MEMBER  PREVIOUS  NAME  -  The  Previous  last  and  first  names  and  middle  initial  for  a  member  whose  name 
has  changed,  e.g.,  marriage. 
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E^fROLLMENT  ELIGIBILITY  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

ENROLLMENT  ELIGIBILITY  RECORD 
DESCRIPTION  OF  RELDS 

'  MEMBER  CODE  -  A  unique  code  used  to  identify  Members.   Possible  values  are  'A'  through  'Y' 

MEMBER  DATE  OF  BIRTH  -  The  birth  date  of  the  Member. 

MEMBER  FIRST  NAME  -  The  first  ten  characters  of  the  Member's  first  name. 

MEMBER  LAST  NAME  -  The  surname  of  the  Member. 

MEMBER  MIDDLE  INITIAL  -  The  middle  initial  of  the  Member. 

MEMBER  NICKNAME  -  The  first  ten  characters  of  the  Member's  nickname. 

MEMBER  RELATIONSHIP  -  The  Member's  relationship  to  the  Contract  Holder. 
O  -  Original  Contract  Holder 
C  -  Child 
S  -  Spouse 

MEMBER  SEX  -  The  sex  of  the  Member. 
M  =  Male 
F  =  Female 
U  =  Unknown 

MEMBER  SOCIAL  SECURITY  NUMBER  -  The  Member's  Social  Security  Number. 

MEMBER  TYPE-1  -  Indicates  whether  the  Member  is  the  Contract  Holder  or  a  dependent. 
C  -  Contract  Holder 
D -  Dependent 

MEMBER  TYPE-23  -Indicates  the  Member's  previous  type  as  defined  above. 

RECORD  IDENTIFIER  -  This  field  indicates  the  type  of  record. 
E  =  Eligibility  Record 
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FEP  CLAIM  INPUT  BATCH  ACKNOWLEDGEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  INPUT  BATCH  ACKNOWLEDGEMENT  RECORD 
PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Reporting  Plan  Code  3 

Batch  Creation  Date  6 

Batch  Date  6 

Batch  Sequence  Number  S 

Record  Idcnufier  1  aJ<.P.W) 

Processing  Code  2 

Original  Batch  Sequence  Number  5 

Operations  Center  Processed  Date  6 


FEP  CLAIM  INPUT  BATCH  ACKNOWLEDGEMENT  RECORD 
DESCRIPTION  OF  FIELDS 

BATCH  CREATION  DATE  -  The  dale  the  file  was  created. 

BATCH  DATE  -  The  dale  the  file  is  being  transmitted. 

BATCH  SEQUENCE  NUMBER  -  The  rive-posiiion  code  assigned  to  this  batch.  When  duplicate  batches  arc 
received,  the  Operations  Center  may  reassign  a  new  number  to  the  batch.  If  no  duplicates  are  received,  this 
number  will  be  equal  to  the  original  batch  sequence  number. 

OPERATIONS  CENTER  PROCESSED  DATE  -  The  date  the  FEP  Operations  Center  will  process  the  batch. 

ORIGINAL  BATCH  SEQUENCE  NUMBER  -  The  five-position  code  submitted  by  the  vendor  for  this  batch  of 
claims. 

RECORD  IDENTIFIER  -  The  letter  will  vary  depending  on  the  status  of  batch. 

REPORTING  PLAN  CODE  -  A  3-digit  code  which  will  identify  the  vendor. 
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FEP  CLAIMS  ADMINISTRATION  DATA  RESPONSE  BATCH  START  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIMS  ADMINISTRATION  DATA  RESPONSE  BATCH  START  RECORD 
PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Reporting  Plan  Code  3 

Batch  Creation  Date  6 

Batch  Date  6 

Batch  Sequence  Number  S 

Record  Identifier  I  (F) 

Processing  Code  2 

Operations  Center  Processed  Date  6 


FEP  CLAIMS  ADMINISTRATION  DATA  RESPONSE  BATCH  START  RECORD 
DESCRIPTION  OF  FIELDS 


BATCH  CREATION  DATE  -  The  dale  reported  by  the  vendor. 

BATCH  DATE  -  The  date  reported  by  the  vendor. 

BATCH  SEQUENCE  NUMBER  -  A  five-position  number  to  indicate  the  sequence  number  assigned  to  this  batch. 
This  number  may  begin  v^iih  00001  each  day  or  may  be  rolled  over  until  the  number  is  equal  to  99998. 

OPERATIONS  CENTER  PROCESSED  DATE  -  The  date  in  MMDDYY  format  that  the  batch  was  processed 
at  the  FEP  Operations  Center. 

POSmVE-NEGATIVE  INDICATOR  -  Indicates  whether  the  net  item  count  is  a  positive  or  negative  count 

PROCESSING  CODE  -  The  value  "lA*  will  be  used. 

RECORD  IDENTIRER  -  The  letter  'F'  will  identify  this  as  a  total  record. 

REPORTING  PLAN  CODE  -  A  3-digit  code  which  will  identify  the  vendor. 
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FEP  CLAIMS  ADMINISTRATION  BATCH  TOTAL  RESPONSE  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIMS  ADMINISTRATION  BATCH  TOTAL  RESPONSE  RECORD 
PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Rq>orting  Plan  Code  3 

Batch  Creation  Date  6 

BatchDate  6 

Batch  Sequence  Number  S 

Record  Identifier  1  (R) 

Batch  Gross  Covered  Charges  10 
Batch  Gross  Covered  Charges 

Submitted  10 

Net  Item  Count  2 

Positive/Negative  Indicator  1 

Gross  Line  Count  4 

Rejected  Gross  Covered  Charges  10 

Rejected  Net  Item  Count  2 

Positive/Negative  Indicator  1 

Rejected  Gross  Line  Count  4 

Deferred  Gross  Covered  Charges  10 

Deferred  Net  Item  Count  2 

Positive/Negative  Indicator  1 

Deferred  Gross  Line  Count  4 

Answer  Lines  Created  6 

Batch  Check  Writing  Amount  10 

Posiiive/Ncgaiive  Indicator  I 
Operations  Center  Disbursement  Daie6 
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FEP  CLAIM  ADMINISTRATION  RESPONSE  BATCH  TOTAL  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  ADMINISTRATION  RESPONSE  BATCH  TOTAL  RECORD  DESCRIPTION  OF  FIELDS 

ANSWER  LINES  CREATED  -  A  control  total  in  batch  out  put  from  which  a  determination  can  be  made  if  all 
batch  ouqjut  transmitted  was  actually  received. 

BATCH  CHECK  WRITING  AMOUNT  -  The  total  amount  (dollars  and  cents)  for  which  checks  will  be  written 
as  a  result  of  payment  of  approved  claims  in  each  batch.  If  there  are  voids  or  negative  adjustments  in  the  batch, 
this  amount  will  be  the  same  as  the  Batch  Net  Amount  Paid. 

BATCH  NET  AMOUNT  PAID  -  The  amount  (dollars  and  cents)  which  is  payable  as  a  result  of  the  processing 
of  approved  claims  in  a  batch. 

BATCH  DATE  -  The  date  the  file  is  being  transmitted. 

BATCH  GROSS  COVERED  CHARGES  -  The  total  amount  (dollars  and  cents)  is  the  accumulation  of  the 
covered  charges  amounts  of  all  claims  in  a  batch  irrespective  of  Disposition  Code. 

BATCH  GROSS  SUBMITTED  COVERED  CHARGES  -  The  total  amount  (dollars  and  cents)  is  the 
accumulation  of  the  covered  charges  amounts  of  all  claims  in  a  batch  irrespective  of  Disposition  Code. 

BATCH  SEQUENCE  NUMBER  -  A  five-position  number  to  indicate  the  sequence  number  assigned  to  this  batch. 
This  number  may  begin  with  00001  each  day  or  may  be  rolled  over  until  the  number  is  equal  to  99998. 

DEFERRED  GROSS  LINE  COUNT  -  The  total  number  of  charge  lines  in  a  batch  of  claims  transactions, 
irrespective  of  the  Disposition  Code,  which  were  deferred  for  resolution  of  actual  or  potential  errors. 

DEFERRED  GROSS  SUBMITTED  COVERED  CHARGES  -  The  total  covered  charges  (eligible  charges),  dollars 

and  cents,  of  all  claims  transactions  in  a  batch  which  were  deferred  for  resolution  of  actual  or  potential  errors. 

.* 

DEFERRED  NET  ITEM  COUNT  -  The  net  total  of  deferred  claims  included  in  the  batch,  i.e.,  original 
submissions  =  +1;  adjustments  =  +0;  voids  =  -1. 

GROSS  LINE  COUNT  -  The  total  number  of  individual  drug  charges  contained  in  a  batch  of  claims  transactions, 
irrespective  of  Disposition  Code. 
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FEP  CLAIM  ADMINISTRATION  RESPONSE  BATCH  TOTAL  RECORD  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  ADMINISTRATION  RESPONSE  BATCH  TOTAL  RECORD  DESCRIPTION  OF  FIELDS 

NET  ITEM  COUNT  -  The  net  total  of  claims  included  in  the  batch,  i.e.,  original  submissions  =  -t-l;  adjustments 
=  -K);  voids  =  -1. 

OPERATIONS  CENTER  DISBURSEMENT  DATE  -  (Rl)  -  The  dale  the  Operations  Center  will  gjvc  final 
approval  to  items  submitted  in  a  batch,  and  release  reimbursement  funds  to  the  vendor's  account 

POSITIVE-NEGATIVE  INDICATOR  -  Indicates  whether  the  net  item  count  is  a  positive  or  negative  count 

RECORD  IDENTIFIER  -  The  letter  'R'  will  identify  this  as  a  total  record. 

REJECTED  GROSS  LINE  COUNT  -  The  total  number  of  charge  lines  in  a  batch  of  claims  transactions, 
irrespective  of  the  Disposition  Code,  which  were  rejected  for  resolution  of  actual  or  potential  errors. 

REJECTED  GROSS  SUBMITTED  COVERED  CHARGES  -  The  total  covered  charges  (eligible  charges), 
dollars  and  cents,  of  all  claims  transactions  in  a  batch  which  were  rejected  for  resolution  of  actual  or  potential 
errors. 

REJECTED  NET  ITEM  COUNT  -  The  net  total  of  rejected  claims  included  in  the  batch,  i.e.,  original 
submissions  =  -i-l;  adjustments  =  -fO;  voids  =  -1. 

REPORTING  PLAN  CODE  -  A  3-digii  code  which  will  identify  the  vendor. 
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FEP  CLAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  RECORD  PROPOSED  RECORD  LAYOUT 


Field                            Number  o 

f  Character 

Attention  Line 

Line  Code 

2(R1) 

Identifier 

5 

Vendor  Name 

46 

Person  to  Receive  Infonnation 

46 

Reporting  Plan  Code 

3 

Processing  Plan  Code 

3 

Remittance  Number 

7 

Disbursement  Date 

6 

Batch  Information  Lines  (I  per  Batch) 

Line  Code 

2(R2) 

Batch  Creation  Date 

6 

Batch  Sequence  Number 

5 

Batch  Date 

6 

Submitted  Items  Sign 

1 

Submitted  Items 

2 

Submiued  Amount  Sign 

I 

Submitted  Amount 

9 

Submitted  Covered  Sign 

1 

Submitted  Covered 

9 

Disallowed  Items  Sign 

1 

Disallowed  Items 

9 

Disallowed  Amount  Sign 

1 

Disallowed  Sign 

9 

Disallowed  Covered  Sign 

1 

Disallowed  Covered 

9 

Allowed  Items  Sign 

1 

Allowed  Items 

9 

Allowed  Amount  Sign 

1 

Allowed  Sign 

9 

Allowed  Covered  Sign 

I 

Allowed  Covered 

9 

Subtotal  Lines 

Line  Code 

2(R3) 

Submitted  Items  Sign 

I 

Submitted  Items 

4 

Submitted  Amount  Sign 

1 

Submitted  Amount 

10 

Submitted  Covered  Sign 

1 

Submitted  Covered 

10 

Disallowed  Items  Sign 

1 

Disallowed  Items 

10 

Disallowed  Amount  Sign 

1 

Disallowed  Sign 

10 

84 


1132 


FEP  CLAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CEI^TER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  RECORD  PROPOSED  RECORD  LAYOUT  (Coniinued) 


Disallowed  Covered  Sign  1 

Disallowed  Covered  10 

Allowed  Items  Sign  1 
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FEP  CLAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  RECORD  PROPOSED  RECORD  LAYOUT 

Field  Number  of  Characters 

Allowed  Items  10 

Allowed  Amount  Sign  1 

Allowed  Sign  10 

Allowed  Covered  Sign  1 

Allowed  Covered  10 


Payment  Lines 

Line  Code 

2(R4) 

Payment  Code 

2 

Contract  Year 

2 

Explanation 

30 

Payment  Items  Sign 

1 

Payment  Items 

5 

Payment  Amount  Sign 

1 

Payment  Amount 

11 

Operations  Center  Processed  Dale 

6 

Summary  Information  Line 

Line  Code 

2(R5) 

Identifier 

Amount  Refiuid  Sign 

Amount  Refund 

11 

Charge  Line  Sign 

Charge  Lines 

Gross  Covered  Sign 

Gross  Covered  Amount 

11 

Net  Covered  Sign 

Net  Covered  Amount 

11 
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FEP  CXAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  RECORD  DESCRIPTION  OF  FIELDS 

ALLOWED  AMOUNT  -  (R2)  -  The  total  dollar  amount  of  all  submitted  items  in  the  batch  which  was 
allowed. 

ALLOWED  AMOUNT  SIGN  -  (Rl)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

ALLOWED  COVERED-  (R2)  -  The  total  dollar  amount  of  covered  charges  for  all  submitted  items  in  the 
batch  which  were  allowed. 

ALLOWED  COVERED  SIGN  -  (R2)  -The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

ALLOWED  ITEMS  -  (R2)  -  The  number  of  claims  in  the  batch  which  were  allowed. 

ALLOWED  ITEMS  SIGN  -  (R2)  -The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

AMOUNT  REFUND  -  (R5)  -  The  total  dollar  amount  of  refunds  applied  from  Special  Information  Records 
on  file. 

AMOUNT  REFUND  SIGN  (R5)  -The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

ATTENTION  -  The  name  of  the  person  at  the  vendor  who  is  intended  to  be  the  receiver. 

CHARGE  LINES  -  (R5)  -  The  total  number  of  charge  lines  for  each  batch  included  in  the  Remittance 
Schedule. 

CHARGE  LINES  SIGN  -  (R5)  -The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

CONTRACT  YEAR  -  (R4)  -  A  number  indicating  the  last  two  digits  of  the  incurred  benefit  year  for  which 
reimbursement  is  applicable. 

DISALLOWED  AMOUNT  -  (R3)  -  The  total  dollar  amount  of  all  submitted  items  in  the  batch  which  were 
not  allowed. 

DISALLOWED  COVERED-  (R3)  -  The  total  dollar  amount  of  covered  charges  for  all  submitted  items  in  the 
batch  which  were  not  allowed. 

DISALLOWED  COVERED  SIGN  (R3)-The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

FEP  CLAIM  DISBURSEMENT  RECORDS  -  FEP  OPERATIONS  CENTER  TO  VENDOR 
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FEP  CLAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  RECORD  DESCRIPTION  OF  HELDS  (Continued) 

DISALLOWED  ITEM  -  The  number  of  claims  in  ihc  batch  which  were  not  allowed. 

DISALLOWED  ITEM  SIGN  -  (R3)  -The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

DISBURSEMENT  DATE  -  (Rl)  -  The  date  on  which  wire  transfer  messages  are  sent  for  reimbursement  in 
connection  with  claims,  administrative  cost,  etc. 

EXPLANATION  -  (R4)  -  A  narrative  description  of  the  type  of  claims  included  in  the  batch.  This  will 
always  indicate  prescription  drugs. 

GROSS  COVERED  -  (R5)  -  The  total  dollar  amount  of  covered  charges  for  all  submitted  items  in  all  batches 
included  in  the  remittance  schedule. 

GROSS  COVERED  SIGN  -  (R5)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

IDENTIFIER  -  (Rl)  -  An  alphabetic  field  for  indicating  the  beginning  of  the  remittance  schedule. 

NET  COVERED  -  (R5)  -  The  total  net  dollar  amount  of  covered  charges  for  all  submitted  items  in  all 
batches  included  in  the  remittance  schedule. 

NET  COVERED  SIGN  -  (R5)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

OPERATIONS  CENTER  DlSBURSElvlENT  DATE  -  (Rl)  -  The  date  the  Operations  Center  gave  final 
approval  to  items  submitted  in  a  batch,  and  released  reimbursement  funds  to  the  vendor's  account. 

PAYMENT  AMOUNT  -  (R4)  -  The  total  dollar  amount  of  all  submitted  items  in  the  batch  for  which 
payment  is  made  for  a  contract  year. 

PAYMENT  AMOUNT  SIGN  -  (R4)  -  The  sign  (+)  or  nunus  (-)  indicating  the  value  of  the  entry. 

PAYMENT  CODE  -  CR4)  -  A  number  indicating  the  type  of  reimbursement.   For  the  vendor,  this  code  will 
always  be  the  same. 
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FEP  CLAIM  DISBURSEMENT  RECORDS  - 
FEP  OPERATIONS  CENTER  TO  VENDOR 

FEP  CLAIM  DISBURSEMENT  CONTROL  RECORD  DESCRIPTION  OF  FIELDS 

PAYMENT  ITEM  -  (R4)  -  The  total  number  of  submitted  items  in  the  batch  for  which  payment  is  made  for 
a  omtract  year. 

PAYMENT  ITEM  SIGN  -  (R4)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

PROCESSING  PLAN  CODE  -  (Rl)  -  The  code  assigned  to  the  vendor  processing  this  uansaction. 

REMITTANCE  NUMBER  -  (Rl)  -  A  system-generated  number  prerixed  with  the  last  two  digits  of  the  year 
assigned  to  each  remittance  schedule. 

SUBMIT  AMOUNT  -  (R2)  -  The  total  dollar  amount  of  all  submitted  items  in  the  batch. 

SUBMIT  AMOUNT  SIGN   -  (R2)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

SUBMIT  COVERED  -  (R2)  -  The  total  dollar  amount  of  covered  charges  for  all  submitted  items  included  in 
the  batch. 

SUBMIT  COVERED  SIGN  -  0^2)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

SUBMIT  ITEM  -  (R2)  -  The  total  number  of  submitted  items  in  the  batch. 

SUBMIT  ITEM  SIGN  -  (R4)  -  The  sign  (+)  or  minus  (-)  indicating  the  value  of  the  entry. 

VENDOR  NAME  -  (Rl)  -  The  name  of  the  vendor  to  which  the  remittance  schedule  is  directed. 
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FEP  INPUT  CLAIMS  ADMINISTRATION  DATA  BATCH  TOTAL  RECORD  - 
VENDOR  TO  FEP  OPERATIONS  CENTER 

FEP  INPUT  CLAIMS  ADMINISTRATION  DATA  BATCH  TOTAL  RECORD  PROPOSED  RECORD 
LAYOUT 

Field  Number  of  Characters 

Batch  Creation  Date  6 

Batch  Date  6 

Batch  Sequence  Number  5 
Record  Identifier  1  (T) 

Batch  Gross  Covered  Charges  10 

Net  Item  Count  2 

Positive-Negative  Indicator  I 

Gross  Line  Count  4 


FEP  INPUT  CLAIMS  ADMINISTRATION  DATA  BATCH  TOTAL  RECORD  DESCRIPTION  OF  HELDS 

BATCH  CREATION  DATE  -  The  date  the  file  was  created. 

BATCH  DATE  -  The  dale  the  file  is  being  transmitted. 

BATCH  GROSS  COVERED  CHARGES  -  The  total  amount  of  the  covered  charges  (billed)  charges. 

BATCH  SEQUENCE  NUMBER  -  A  five-position  number  to  indicate  the  sequence  number  assigned  to  this 
batch.   This  number  may  begin  with  00001  each  day  or  may  be  rolled  over  until  the  number  is  equal  to 
99998. 

GROSS  LINE  COUNT  -  The  total  number  of  individual  drug  charges  included  in  this  batch. 

NET  ITEM  COUNT  -  The  net  total  of  claims  included  in  the  batch,  i.e.,  original  submissions  =  +1; 
adjustments  =  +0;  voids  =  -1. 

POSmVE-NEGATIVE  INDICATOR  -  Indicates  whether  the  net  item  count  is  a  positive  or  negative  count. 

RECORD  IDENTIFIER  -  The  letter  'T'  will  identify  this  as  a  total  record. 
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APPENDIX  F: 
PROPOSED  RX  PLAN  FLOW  CHART 


92 


1139 


t 


s- 


-:>::'=S86ciS88feil 

C3.:i3Si!!9S:»il 

2 

1 

a. 

a 

c 

—  c/i 

5"« 

3    9 

£ 

E 

u 

s 

s 

"3      r 


a 


X    M. 


Co 


e 
o 

! 
•5 

e 
a 


2*       t/j 


By'aaagasfiaaBa 

a 

9    >^ 

1    3. 

H     0  ^ 

1    "S 

$10 

acy 

C    0   ri 

«5i 

^•? 

eS 

z 

!^^fi^£JiilU»JJI 

rS 

■R 

Q. 

a. 

c 

2-s- 

3 

> 

s 

2  " 

Q. 

E 

3 

U 

Z 

(^  .4?^mH«»>:i 

•a 

^°1- 

1  (J 

n-o 

■0  " 

■«^, 

'^ 

1    Ev>' 

i  '^ 

^ 

g 


ssosssKSssa 

c 

C3 

a. 

>s 

^ 

00  >* 

i't 

3    C 

a! 

II 

3 

CJ 

;? 

s 

s 

E 
o 


6£i^g8&^^ 

•5^ 

-1^ 

c~  a  ja 

id  at 
MM 
ducti 

2-°^ 

£r^ 

U 

1140 


APPENDIX  G: 

FEP  IDENTIFICATION  CARD 
0PM  2809/ANNUITANT  LETTER 
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Blue  Cross* 
Blue  Shield  « 


Government-Wide  Service  Benefit  Plan 

I     H    SAHPLE 


ifnTiaiiirii    iT 
FEP105 
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HEALTH  BENEFITS  REGISTRATION  FORM 

-DERAL  EMPLOYEES  HEALTH  BENEFfTS  PROG 
FOR  USE  BY  ANNUITANTS  AND  FORMER  SPOUSES  OF  ANNUITANTS 


Fonii  Approved: 
0MB  No  3206-0141 


Use  lypewrriB'  or  print  wHh  ban-point  pen.  bearing  down     •  Complete  Part  A  and  Parts  B.  C.  and  0  as  appficable.  .  Read  Instnictions  on  back  of 
!.„  i;>n»iis  mnlei:                                                      •  Sion  and  date  in  Part  E.  Copy  1 . 


omal'B'eS'b'eooples.  

tgrt|.WJHU].I.IJJ.IUyi..llUllllll.ll.lH.kl.l 
iJlame  (LasL  first,  middle  initial) 


4/Your  mailing  address  (Number  and  street) 


2.  Date  ol  birth  (Use  numbers  tor  mo,  dsy.  yrj 


5  Social  security  number 


3-  Are  you  now  married? 
— 1  Yes  riNo 


6.  Sex 

~~l  Female       FlMale 


'.  state  ar>d  ZIP  code 


e.  Home  phone  number  (include  area  code) 


niPOBTANT-lt  is  illegal  lor  an  enrdlee  or  a  family  member  lo  be  covered  under  more  than  one  FEHB  enrollment.  If  you  are  already  covered  through  the 
family  enrollment  of  another  Federal  or  District  of  Columbia  employee  or  annuitant,  you  cannot  enroll  unless  the  other  enrollment  is  cancelled  or  changed  to 
Sell  Only.  Similarly,  if  a  family  member  is  covered  through  his  or  her  own  enrollment,  you  cannot  elect  a  family  enrollment  unless  the  lamily  member  cancels 
(lis  or  her  enrollment.  Also  see  back  of  copies  1  and  2. 


I  PART  B  -  Rll  in  this  part  if  you  wisti  to  enroll  or  change  your  enrollment  in  the  Federal  Employees  Health  Benetils  (FEHB)  Program 


I  elect  to  enroll  in  a  health  benefits  plan  as  shown  below.  I  authorize  deductions  from  my  annuity  lo  cover  my  cost  of  the  enrollment,  if  deductions  are  required 


(Copy  the  information  requested  below  from  front  cover  of  brochure  of  the  plan  you  select) 


Name  of  plan  you  want 


New  Enrollment  Code 


If  you  are  changing  your  enrollment  also  fill  in  Part  C  below 


PART  C  -  Fill  in  this  part,  as  well  as  PART  B,  to  change  your  registration. 


1.  Present  plan  name 


2.  Pfeseni  plan  enrollmefii  code 


3    Number  of  event  that  permits  change 
(See  Jabte  on  Back  of  Copy  2) 


4.  Uate  Ol  event  that  permits  change 


Month Day Year 


PART  D  -  Fill  in  this  part  if  you  wish  to  CANCEL  yourenrollmenL 


I  elecl  lo  cancel  my  health  benefits  enrollment.  (Place  an  "X"  in  the  box  below.) 


My  signature  in  Part  E  certifies  that  I  have  read  'Cancellation  of  Enrollment'  on  the  back  of '' 
1  am  currently  enrolled  under  the  code  shown 


Present  Enroflment  Code 


PART  E  -  All  who  register  must  fill  in  this  part. 


W^UINING:  Any  intentional  false  statement  in  this 
appfication  or  willhJ  misrepresentation  relative  thereto  is 
a  violation  of  the  law  punishable  by  a  fine  of  not  more 
than  $10,000  or  hrtprisonment  of  not  more  than  5 
years.  orboth.(18U.SC  1001.) 


1 .  Your  signature  (Do  not  pnnt) 


PARTF-  To  be  completed  by  0PM. 


1 .  Name  and  address  (indudmg  ZIP  code) 

U.S.  Office  of  Personnel  IVIanagement 
Office  of  Retirement  Programs 
Waslilngton,  D.C.   2041 S 


3.  Retirement  claim  number       ^ 


x?' 


./-^ 


6.  Signature  of  authorized  agency  official 


REI/ARKS  -  For  use  only  by  0PM. 


2  Date  received  in  OPM. 


4.  Edecnve  date  ol  termination  ol 
enrolimenl  stiown  in  Pan  C 


4  Phone  number  (indutSng  area 
code) 


3  EHecdve  dale  ol  eiecnon  ol  enrollment 
shown  in  Part  B  or  cancellanon  shown  m 
PartD. 


S  fli  75-3  report  m;mbef 


7-  Payroll  office  number 


24  00  0002 


OPH  fan   H 
R*«    Awgvflti 


Prevkxjs  aditons  am  uubliL 


Copy  1-Enro!lee 
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GENERAL  INFORMATION 


*vg  information   provided  on    this   tomi    is   needed   to   document   your 

fl^follment  in   the   Federal  Employees   Health   Benefits   Program  under 

i  /•fiapler  89.  title  5.  US.  Code.  This  information  will  be  shared  with  the  health 

J  Insurance  carrier  you  select  so  that  they  may  (1)  identify  your  enrollment  in 

t  tfieir  p'a"'  (2)  verify  your  and/or  your  family's  eligibility  for  payment  of  a 

fc^aim  for  healtfi  benefits  services  or  supplies,  and  {3)  coordinate  payment  of 

(*  Haims  with  other  carriers  with  whom  you  might  also  make  a  claim  lor 

f  payment  of  benefits.  This  information  may  be  disclosed  to  other  Federal 

I  agencies  or  Congressional  offices  which  may  have  a  need  to  know  it  in 

5  connection  with  your  application  for  a  job.  license,  grant  or  other  benefit.  It 

f  may  also  be  shared  and  is  subject  to  verification,  via  paper,  electronic 

I  media,  or  through  the  use  of  computer  matching  programs,  with  national. 

;  gtate,  local  or  other  charitable  or  social  security  administrative  agencies  to 

[  determine  and  issue  benefits  under  their  programs  or  to  obtain  Information 

necessary  for  determination  or  continuation  of  benefits  under  this  program. 

In  addition,  to  the  extent  tfiis  Information  indicates  a  possible  violadon  of  civil 

or  criminal  taw.  it  may  be  shared  c,  i  verified,  as  noted  above,  with  an 


appropriate  Federal,  state,  or  local  law  enforcement  agency  White  the  law 
does  not  require  you  to  supply  all  the  information  requested  on  this  form, 
doing  so  will  assist  in  the  prompt  processing  of  your  enrollment 

We  also  request  that  you  provide  your  Social  Security  Number  so  that  il  may 
be  used  as  your  individual  identifier  In  the  Federal  Employees  Health 
Benefits  Program.  Executive  Order  9397.  dated  November  22.  1943.  allows 
agencies  to  use  the  Social  Security  Nurflber  as  an  Identifier  to  distinguish 
between  people  with  the  same  or  simitar  names. 

We  think  this  form  takes  an  average  30  minutes  to  complete,  including  the 
time  (or  reviewing  instructions,  getting  the  needed  data,  and  reviewing  the 
completed  form.  Send  comments  regarding  our  time  estimate  or  any  other 
aspect  of  this  form,  Inclucfing  suggestions  for  redudr>g  completion  time,  to 
the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project 
{320&^M1), Washington,  DC.  20503. 


Dual  Enrollment  Prohibited 

You  cannot  be  covered  as  an  annuitant  under  your  own  enrollment  and  as  a 
family  member  under  someone  else's  enrollment  in  the  Federal  Employees 
Health  Benefits  (FEHB)  Program  Likewise,  a  member  of  your  family  cannot 
be  covered  under  more  than  one  enrollment  in  the  Program, 

Enrollment  in  a  Prepaid  Plan 

To  enroll  in  a  prepaid  plan  {comprehensive  medical  plan^ealth  maintenance 
organization),  you  must  live  in  the  plan's  enrollment  area  as  stated  in  the 
plan  brochure. 

Enrollment  In  a  Fee-for- Service  Plan 

If  you  enroll  in  a  fee- for- service  plan  sponsored  by  an  employee  organiza- 
tion, you  must  be  (or  become)  a  memlier  of  the  organization  that  sponsors 
the  plan  Your  membership  will  be  verified. 

Sell  Only  Enrollment 

A  Sell  Only  enrollment  provides  benefits  just  tor  you. 

Self  and  Family  Enrollment 

A  Sell  and  Family  enrollment  provides  benefits  tor  you,  your  spouse  (unless 
you  are  a  remarried  survivor  annuitant  or  a  former  spouse),  and  any 
unmarried  dependent  children  under  22  years  old.  including  your  legally 
adopted  children,  recognized  children  bom  out  ol  wedlock,  and  stepchildren 
or  foster  children  if  they  live  with  you  in  a  regular  parent-child  relationship 
Children  whose  marriage  ends  before  they  reach  age  22  become  eligible  for 
coverage  from  the  date  the  marriage  ends  until  they  reach  age  22  NOTE; 
Eligible  children  under  a  former  spouse's  self  and  family  enrollment  are 
limited  to  the  natural  or  adopted  children  ol  both  the  former  spouse  and  the 
Federal  employee. 

An  unmarried  dependent  child  22  years  old  or  older  who  is  incapable  of 
sell-suppon  because  of  a  mental  or  physical  disability  that  existed  before  the 
child's  22nd  birthday  may  also  be  eligible  lor  coverage. 

For  more  information  write  to: 

Office  of  Personnel  Management 
P.O.  Box  14172 
Washington.  DC.  20044 


Other  relatives  (your  parents,  for  example)  are  not  eligible  for  coverage  even 
though  they  may  live  with  you  and  be  dependent  upon  you 

If  your  present  enrollment  Is  Self  Only,  you  must  change  to  a  Self  and 
Family  enrollment  If  you  want  to  provide  coverage  for  a-new  eligible  family 
member  See  back  of  Copy  2  for  events  which  allow  you  to  change  to  a  sell 
and  family  enrollment 

Future  Changes  In  Address  Or  Family  Status 

When  your  home  or  mailing  address  changes,  you  must  notify  the  Office  of 
Personnel  htanagement  immediately.  Write  to  the  Change-of-Address 
Section.  P  O.  Box  686.  Washington.  DC  20044  Be  sure  to  include  your 
new  address,  your  name,  and  your  retirement  claim  number.  You  must  also 
notify  your  carrier.  II  the  family  member(s)  covered  by  your  health  benefits 
enrollment  change,  you  must  inform  your  health  benefits  carrier.  You  must 
notify  the  Office  of  Personnel  Management  immediately  if  you  become  the 
only  person  covered  by  a  Self  and  Family  enrollment  so  that  your  enrollment 
can  be  changed  to  Self  Only  You  must  also  inlorm  the  Office  ol  Personnel 
Management  if  you  change  your  name  or  add  family  members- 
Changes  In  Enrollment 

After  0PM  processes  your  request  to  enroll  or  change  your  enrollment,  copy 
1  of  this  form  will  be  returned  to  you.  The  effective  date  of  the  enrollment  or 
enrollment  change  will  be  shown  in  item  3  of  Part  F  A  new  identification 
card  will  be  mailed  to  you  as  soon  as  possible  by  your  plan.  (The  Oflice  of 
Personnel  Management  does  not  issue  ID  cards  )  If  you  should  need  health 
services  before  you  receive  your  new  ID  card,  show  this  form  to  the  doctor 
or  hospital.  They  can  then  verify  your  new  coverage  with  the  plan. 

Cancellation  of  Enrollment 

You  may  cancel  your  enrollment  at  any  time  However,  if  you  cancel,  you 
cannot  reenroll  as  an  annuitant  (unless  you  are  continuously  covered  as  a 
family  member  under  another  person's  FEHB  enrollment  during  the  period 
between  your  cancellation  and  reenrollment:  see  events  6a,  7.  and  1 7  in  the 
table  shown  on  the  reverse  side  of  copy  2)  If  you  cancel,  neither  you  nor 
any  family  member  covered  by  your  enrollment  will  be  entitled  to  a 
temporary  extension  of  coverage  or  conversion  to  individual  coverage. 
Former  spouses  who  cancel  can  never  reenroll  as  former  spouses. 


1     f>pen  Season  changes  take  effect  January  1 . 

2-  t  on-Open  Season  changes  (except  cancellations)  lake  effect  the  first 
:  3y  of  the  month  following  the  month  in  which  0PM  receives  your  OPM 
T  orm  2809.  NOTE;  A  charge  from  Self  Only  to  Self  and  Family  due  to 
t  le  birth  of  a  child  or  addition  of  a  child  as  a  new  family  member  is 
I  Ilective  the  first  day  of  the  month  in  which  the  child  is  born  or  becomes 


an  eligible  family  member 

Cancellations;  If  OPM  receives  your  OPM  Form  2809  on  or  before  the 
the  15th  of  the  month,  cancellation  of  your  FEHB  Program  enrollment  will 
take  effect  at  the  end  of  the  month.  If  OPM  receives  tfie  form  after  the 
15th.  your  cancellation  will  take  effect  at  the  end  of  the  following  month. 
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Notice  I    Change  in  Health  Benefits  [    roilment 
Part  A  -  Identifying  Information 


2.  Annuity  Claim 
CSA 


3.  Survivor  Annuity  Claim 
CSF 


f-f^e  {Last,  first,  middle  initial) 


4.  Date  of  Birth 


5.  Social  Security  Number 


rAddress  {inaudingZp  Coda) 


7.  Payroll  Office 
Number 

24  00  0002 


8.  Enrollment  Code 


9.  Enrollment  I.D. 


10.  Date  this  action 
becomes  effective 


3rily  the  items  checked  below  affect  your  enrollment.  Read  carefully  and  follow  any  pertinent  instructions.  Keep  this  form  for  your  records. 

Part  B  -  Termination 


o 


Your  enrollment  terminates  on  the  date  in  Part  A,  item  10,  above.  However,  your  coverage  is  extended  for  31  days  after  that  date. 
Important  Notice:  You  have  the  right  to  convert  to  an  individual  (nongroup)  contract  with  the  canier  of  your  plan.  See  Part  B  - 
Tennination  on  the  back  of  this  form  for  information  about  31  -day  extension  of  coverage  and  conversion. 


Part  C  -  Transfer  In 


Part  E  -  Reinstatement 


Your  Federal  retirement  system  has  accepted  transfer  of 
this  enrollment  and  will  continue  it. 

Your  enrollment  has  been  reinstated  effective  on  the  date  in  Part 
A,  item  10,  above. 

Part  D  -  Transfer  Out 


Part  F  -  Change  In  Name  of  Enrollee 


This  enrollment  continues  but  is  transferred  to  the  new 
payroll  office  shown  below.  See  Part  D  on  the  back  of  this 
form  for  more  information. 


Name 


Address  {including  Zip  Code) 


The  name  under  which  this  enrollment  is  carried  has  been 

changed  to: 

(Note:  The  P'-    will  send  you  a  new  identification  card.) 


Nam<- 


\o,^ 


.^^^^ 


.0^^ 


o^^ 


.H> 


Ott 


Address  (including  Zip  Code)  If  different  from  Part  A,  item  6,  above. 


Social  Security  Number 


Sex 


Part  G  -  Change  In  Enrollment  -  Survivor  Annuitant 


Your  enrollment  has  been  changed  from  Family  coverage  to  Self-Only  coverage. 
Your  Plan  will  send  you  a  new  identification  card. 


New  Enrollment  Code 


Part  H  -  Remarks 


Dan  ol  Oealh  {il  applcable)  I 

Monti 

Ot 

Ym/    ' 

Part  I  -  Date  of  Notice 


Name  and  address  of  agency    u.S.  Office  Of  Personnel  IWIanagement 
Retirement  Programs 
Washington,  D.C.  20415 

(For  agency  use  only) 

Signature  of  authorized  agency  official 

Date 

U.S.  Office  ol  Peraonnel  Management 
rPMSupplemenl  890-1 


Copy  1  -  To  Enrollea 


OPM  Form  2Sta 

Rev.  July  1990 

Previous  editions  of  OPM  2810  are  usable 
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■    f  Part  B  -  Termination  ) 

If  Part  B  on  the  othersido  of  this  form  is  checked,  read  the  following  instructions  carefully. 


31-Day  Extension  Of  Coverage   ' 

Your  enrollment  terminates  on  the  date  shown  in  Part  A.  item  1 0,  on 
Ihe  front  of  this  form.  Coverage  under  your  enrollment  continues  for  31 
days  from  the  date  shown.  If  you,  or  any  covered  member  of  your 
family.  af9  a  patient  in  a  hospital  on  the  31st  day  of  this  extension, 
benefits  of  the  plan  may  continue  for  Ihe  rest  of  that  confinement,  but 
rot  beyond  60  more  days. 

Conversion  To  Nongroup  Contract 

You  may  convert  your  enrollment  to  a  nongroup  contract,  without 
evidence  of  good  health.  The  nongroup  contract  to  which  you  may 
convert  is  one  regularly  offered  by  your  plan.  It  may  differ  from  your 
group  plan  in  benefits  or  cost,  or  both,  and  you  will  have  to  pay  the 
entire  cost  of  the  nongroup  contract  directly  to  the  plan.  The  nongroup 
contract  is  effective  on  the  day  after  your  31 -day  extension  of 
coverage  ends. 

If  you  are  interested  in  converting  to  a  nongroup  contract,  write  for 
information  to  the  nearest  office  of  the  plan  in  which  you  have  been 
enrolled  (see  the  plan's  brochure  or  ask  the  Office  c(  Personnel 
Management  for  the  address  of  the  plan's  nearest  office).  The  plan  will 
promptly  send  you  an  application  form  and  details  concerning  benefits 
and  rates  of  the  nongroup  contract  to  which  you  may  convert. 


Time  Llmtt  On  Conversion 

Normally,  to  be  eligible  for  conversion,  you  must  send  your  written 
request  for  information  to  your  plan  within  31  days  after  the  date  shown 
in  Part  I.  However,  if  the  date  shown  in  Part  I  is  more  than  60  days  . 
after  the  date  your  enrollment  terminates  (Part  A,  item  10),  you  must 
fonward  it  to  your  plan  within  91  days  after  the  date  shown  in  Part  A, 
item  10. 

If  you  are  prevented  by  causes  beyond  your  control  from  submitting  a 
timely  request  lor  information  about  conversion  to  a  nongroup  contract, 
you  shoufcl  write  to  your  plan  as  soon  as  possible  asking  approval  of  a 
belated  conversion  opportunity.  Explain  fully  the  circumstances  that 
prevented  earlier  action  and  attach  a  copy  of  this  form  or  other  proof  of 
the  loss  of  group  coverage.  A  plan  may  consider  requests  filed  within  6 
months  after  group  eligibility  ends.  If  your  plan  needs  assistance  in 
processing  your  request,  it  should  contact  OF'M. 


Entry  On  Active  Military  Duty 

If  you  elected  to  terminate  your  enrollment  because  you  are  entering 
military  serv'ce,  you  may  convert  to  a  nongxiup  contract  even  though 
your  family  members  are  entitled  to  care  under  the  Uniformed  Sen/ices 
Health  Benefits  Program.  Your  enrollment  v/ill  be  reinstated  on  the  day 
you  are  separated  from  mil'ilary  ser\-lce.  You  must  notify  your 
retirement  system  o!  "his  event  by  fumishinj  a  copy  of  your  separation 
papers. 


If  Part  C,  D,  E,  F,  or  G  on  the  other  side  of  this  form  Is  checked,  read  carefully  whichever  of  the  followlrg  Instructions  applies. 


-  Part  C  -  Transfsr  In 
Retirement      -   Your   enrollment  continues   automatically   during 
retirement  because  you  met  certain  eligibility  req^-irements. 

Death  -  If  the  deceased  employee  or  annuitant  was  enrolled  for  self 
and  family  at  the  lime  of  death,  and  if  at  least  cne  of  the  covered  family 
members  is  entitled  to  survivor  annuity  (or  the  surviving  spouse  is 
eligible  for  FERS  lump  sum  bene:it),  eligible  family  members  who  were 
covered  by  Ihe  enfollment  of  the  deceased  may  continue  Iha  coverage. 
The  health  t)eneflts  plan  identification  number  generally  is  Ihe 
deceased's  social  security  number. 

Part  D- Transfer  Out 

fleemployment  -  if  you  are  reemployed  by  a  Federal  agency,  your 

health  benefits  enrollment  continues.    Show  this  form  to  your  new 

employing  office  as  evidence  of  your  enrollment.  Your  new  employing 

office  should  give  you  another  form  similar  to  this  one  to  show  that  your 

health  benefits  coverage  has  been  continued  through  their  payroll 

ofTica. 

Employees'  Compensation  -  Your  enrollment  continues  automati- 
cally while  you  receive  monthly  compensation  from  Ihe  Office  of 
Workers'  Compensation  Programs  if  the  Secretary  of  Labor  has  hekJ 
that  you  are  unable  to  return  to  duty  and  if  you  have  been  enrolled 
under  the  Federal  Employees  Health  BenefKs  Program  for  Ihe  lesser  of 
(1)  all  your  service  since  your  firs!  opportunity  to  enroll  or  (2)  the  5 
years  of  service  immediately  preceding  the  start  of  your  compensation. 
Enrollment  of  covered  family  members  of  a  deceased  employee  or 


compe.nsationer  also  continues  automatically  while  they  receive 
month'y  compensation,  if  (1)  the  deceased  employee  or  compen- 
sat'oner  was  en^cl'J■^  for  self  and  family  at  the  time  of  death  and  (2)  at 
least  one  of  the  cc/erec  'a-nily  members  is  entitled  to  compensation  as 
a  surviving  beneficiary  under  the  Federal  Employees'  Compensatkjn 
Act.  The  compensatio.ner's  or  su.vivor's  share  of  the  cost  of  Ihe 
enrollment  v/ill  be  deducted  from  the  compensation  payments. 

Pan  E  -  R-;-lnsta!5tr.£nt 

If  your  health  bensii'.s  en.'?!:menl  v/as  erroneously  terminated,  this  form 
is  used  to  reinstate  yc'r  enrollment.  If  your  annuity  is  terminated  and  is 
later  restored,  Ih  ;  for.m  is  used  to  reinslate  your  health  benefits 
enrcll.ment. 

Part  F  -  Change  In  Name  of  Enrollee 

Al  the  time  a  Federal  retirement  system  survivor  annuity  is  approved, 
this  form  is  used  to  show  that  tha  reiirement  system  has  continued  Ihe 
health  benefits  enrollment  in  the  survivor's  name.  If  an  eligible  spouse 
sun/ives.  the  enrollment  will  be  changed  to  his/her  name.  Otherwise, 
the  enrollment  will  be  continued  in  the  name  of  the  youngest  child. 

Part  G  -  Change  In  En.-ollmenl  -  Survivor  Annuitant 

The  enrollment  wili  remain  in  the  family  option  unless  there  is  only  one 
eligible  family  member.  In  ihat  event,  the  enrollment  will  be  changed  to 
the  self-only  option.  The  family  plan  covers  all  eligible  family  members. 
Any  time  Ihe  person  who  is  paying  for  Ihe  family  enrollment  elects  to 
change  to  self-only,  all  other  eligible  family  members  will  be  given  an 
opportunity  to  enroll  in  an  FEHB  plan. 


KEEP  THIS  FORM  FOR  YOUR  RECORDS. 


Wednesday,  February  24,  1993. 

INSPECTOR  GENERAL 

WITNESSES 

PATRICK  E.  McFARLAND,  INSPECTOR  GENERAL 
JOSEPH  R.  WILLEVER,  DEPUTY  INSPECTOR  GENERAL 
CAROL  STDLTNER,  CHIEF,  MANAGEMENT  RESOURCES  AND  ADMINIS- 
TRATION BRANCH 
DAN  MARELLA,  BUDGET  OFFICER 

Mr.  HOYER.  How  are  you,  sir? 

Mr.  McFarland.  Fine,  sir. 

Mr.  HoYER.  Mr.  McFarland,  we  welcome  you.  You  are  the  Inspec- 
tor General  of  the  Office  of  Personnel  Management.  We  appreciate 
you  being  here. 

You  can  introduce  your  colleagues  at  the  table  and  then  proceed. 
We  will  include  your  full  statement  for  the  record. 

Mr.  McFarland.  Thank  you,  Mr.  Chairman. 

On  my  left  is  Joseph  Willever.  He  is  the  Deputy  Inspector  Gen- 
eral. Directly  behind  me  is  Carol  Stiltner,  the  Chief  of  the  Manage- 
ment Resources  and  Administration  Branch,  and  Dan  Marella,  the 
Budget  Officer. 

Mr.  HoYER.  Mr.  McFarland. 

Mr.  McFarland.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, my  name  is  Patrick  McFarland.  I  became  the  Inspector  Gen- 
eral at  the  Office  of  Personnel  Management  in  August  of  1990.  I 
appreciate  this  opportunity  to  discuss  the  mission  and  major  pro- 
gram issues  of  my  organization. 

In  testifying  today,  I  want  to  emphasize  at  the  outset  that  the 
administration  is  currently  formulating  the  President's  fiscal  1994 
budget.  Accordingly,  I  am  not  in  a  position  to  provide  you  with  the 
administration's  position  on  funding  for  specific  programs  or  activi- 
ties. As  soon  as  the  President's  1994  budget  is  released,  I  would  be 
pleased  to  answer  any  questions  you  may  have  on  our  request. 

The  Office  of  the  Inspector  General  conducts  and  coordinates  au- 
dits and  investigations  of  Office  of  Personnel  Management  activi- 
ties to  promote  economy,  efficiency  and  integrity  in  the  agency's  op- 
erations. In  addition,  Inspector  General  operations  are  designed  to 
detect  fraud,  waste,  and  abuse  of  authority  and  funds. 

To  ensure  that  this  mission  is  accomplished,  the  Office  of  the  In- 
spector General  is  organized  into  three  major  program  areas.  These 
areas  are  audits,  investigations  and  administrative  sanctions. 

The  audits  program  continues  to  be  very  successful.  In  fiscal 
years  1991  and  1992,  audits  of  insurance  carriers  in  the  Federal 
Employees  Health  Benefits  Program  identified  recommended  recov- 
eries of  $49  million.  In  addition,  a  limited  scope  audit  of  the  Office 
of  Personnel  Management's  financial  statements  for  the  period  end- 
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ing  September  30,  1991,  was  conducted  during  fiscal  year  1992  and 
it  identified  many  deficiencies  in  internal  controls  and  accounts. 

We  also  continue  to  audit  the  local  campaign  organizations  in- 
volved with  the  Combined  Federal  Campaign.  The  Combined  Fed- 
eral Campaign  is  the  largest  employer-sponsored  charitable  drive 
in  the  United  States,  with  over  500  participating  local  campaigns, 
collecting  $190  million  in  pledges. 

The  investigations  program  made  great  strides  in  fiscal  year 
1992.  A  total  of  90  investigation  cases  were  worked  and  460  inves- 
tigation complaints  were  handled  last  year.  We  fiilly  anticipate 
that  this  program  will  continue  to  expand  during  the  long-term  fix- 
ture and  that  financial  recoveries  due  to  investigative  findings  will 
continue  to  be  significant. 

As  £in  example,  a  recent  investigation  of  an  issue  identified  in  a 
routine  health  carrier  audit  resulted  in  the  carrier  reimbursing  the 
trust  fund  a  total  of  $3,190,995. 

The  administrative  sanctions  program,  which  I  have  assumed  re- 
sponsibility for,  is  nearing  its  operational  stage.  When  fiilly  imple- 
mented, the  Office  of  the  Inspector  General,  on  behalf  of  the  Office 
of  Personnel  Management,  will  issue  administrative  sanctions 
against  health  care  providers  who  act  improperly  against  the  Fed- 
eral Employees  Health  Benefits  Program.  These  administrative 
sanctions  include  suspension  and  debarment  fi*om  participation  in 
the  Federal  Employees  Health  Benefits  Program,  double  damages, 
and  penalties  of  up  to  $10,000  per  false  claim. 

A  notice  of  proposed  rulemaking,  which  announces  the  Office  of 
Personnel  Management's  intention  to  adopt  the  Nonprocurement 
Debarment  and  Suspension  Common  Rule,  was  approved  for  publi- 
cation in  the  Federal  Register  on  January  29,  1993.  After  a  30-day 
public  comment  period,  we  will  proceed  to  issue  the  common  rule 
as  a  final  agency  regulation. 

This  concludes  my  prepared  testimony.  I  would  be  happy  to  an- 
swer any  questions  that  you  might  have. 

Mr.  HOYER.  Thank  you.  Inspector  General. 

[The  statement  follows:] 
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PATRICK  MCFARLAND 

Inspector  General 

Office  of  Personnel  f^anagement 


Patrick  E.  McFarland  was  appointed  Inspector  General  of  the  Office  of  Personnel 
Management  on  April  11,  1990,  confirmed  by  the  United  States  Senate  on  August 
6,  1990,  and  was  sworn  in  on  August  9,  1990. 

As  Inspector  General,  Mr.  McFarland  is  responsible  for  providing  leadership  that  is 
dedicated  to  identifying  fraud,  waste,  abuse,  and  mismanagement  in  programs 
administered  by  the  Office  of  Personnel  Management.   Audits  and  investigations 
are  conducted  of  the  largest  retirement  and  employee  health  insurance  programs  in 
the  world.   Mr.  McFarland  is  a  member  of  the  President's  Council  on  Integrity  and 
Efficiency  which  is  the  organization  of  presidentially  appointed  inspectors  general 
and  other  federal  officials  established  by  executive  order.   The  purpose  of  the 
council  is  to  provide  a  government-wide  forum  for  identifying  and  addressing 
issues  related  to  fraud,  waste,  and  abuse  and  to  promote  economy  and  efficiency 
in  government  programs  and  operations.    Mr.  McFarland  serves  as  chairman  of  the 
Council's  Executive  Development  Committee.    The  committee  provides  a  focal 
point  for  education,  training,  and  career  development  activities  for  executive  and 
senior  management  staff  of  Inspector  General  offices.    Mr.  McFarland  also  serves 
on  five  other  committees  of  the  President's  Council  on  Integrity  and  Efficiency. 

Mr.  McFarland's  law  enforcement  career  spans  over  30  years.   He  served  with  the 
United  States  Secret  Service  for  22  years,  providing  line  and  staff  management 
oversight  for  protective  activities  involving  six  presidents  of  the  United  States  and 
many  chiefs  of  state  and  heads  of  government.   He  was  a  police  officer  and 
detective  with  the  St.  Louis  Metropolitan  Police  Department  for  five  years,  and  was 
a  special  agent  with  the  Federal  Bureau  of  Narcotics  for  one  year. 

Mr.  McFarland  is  a  member  of  the  Federal  Investigators  Association,  the 
International  Association  of  Chiefs  of  Police,  and  the  Association  of  Government 
Accountants. 

Mr.  McFarland  was  born  and  raised  in  St.  Louis,  Missouri.    He  attended  St.  Louis 
University,  graduating  in  1965  with  a  Bachelor  of  Science  degree.    He  earned  his 
Master  of  Public  Administration  degree  from  The  American  University  in  1986.    Mr. 
McFarland  and  his  wife  have  four  children  and  reside  in  Vienna,  Virginia. 
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JOSEPH  R.  WILLEVER 

Deputy  Inspector  General 

Office  of  Personnel  Management 


Joseph  R.  Willever  has  served  as  Deputy  Inspector  General  of  the  Office  of 
Personnel  Management  since  March  1987.    He  began  his  auditing  career  with  the 
Potomac  Electric  Power  Company  in  Washington,  D.  C.  in  1966,  and  first  entered 
public  service  as  an  auditor  with  the  District  of  Columbia  in  1968.    In  1971,  he 
joined  the  Office  of  Personnel  Management  holding  a  variety  of  increasingly 
responsible  positions  in  the  Office  of  the  Inspector  General  and  its  predecessor 
organizations,  and  was  appointed  Deputy  Inspector  General  for  Audit  in  1984. 

Mr.  Willever  is  active  in  the  audit  and  investigations  professional  communities.    He 
served  on  the  Steering  Committee  of  the  Coordinating  Conference  of  the 
President's  Council  on  Integrity  and  Efficiency  (PCIE).   As  a  Steering  Committee 
member,  Mr.  Willever  represented  the  inspectors  general  of  thirty-three  designated 
federal  entities  on  various  committees  of  the  PCIE.    He  is  a  member  of  the  Federal 
Investigators  Association,  the  American  Society  for  Public  Administration,  the 
Association  of  Government  Accountants,  the  Institute  of  Internal  Auditors,  the 
Federal  Executive  Institute  Alumni  Association,  and  a  past  member  of  the  Institute 
of  Cost  Analysis.    Mr.  Willever  also  represents  the  Office  of  Personnel 
Management  at  the  National  Inter-governmental  Audit  Forum  and  participates  in 
the  Mid-Atlantic  chapter  of  the  National  Forum. 

In  his  present  position,  he  is  responsible  for  managing  a  comprehensive  nationwide 
audit  and  investigative  program  within  the  Office  of  Personnel  Management, 
including  financial  management  of  the  federal  retirement,  health  insurance  and  life 
insurance  trust  funds  with  approximate  balances  of  $247  billion.    Nearly  2.2  million 
annuitants  are  served  by  the  retirement  systems,  4  million  employees  and 
annuitants  participate  in  the  health  insurance  programs,  and  4.1  million  employees 
and  annuitants  participate  in  the  life  insurance  program. 

Mr.  Willever  has  presented  training  sessions  at  OPM's  Federal  Executive  Institute 
and  the  Washington  Training  and  Development  Services  Management  Development 
Program  on  the  role  of  an  inspector  general  and  ethics  in  management. 

Mr.  Willever  served  in  the  U.S.  Marine  Corps  from  1958-1962.    He  earned  a 
Bachelor  of  Science  degree  from  Southeastern  University.    He  has  completed 
executive  training  at  OPM's  Executive  Seminar  Centers,  and  the  Federal  Executive 
Institute. 

Mr.  Willever  and  his  wife  Linda  and  their  two  children  live  in  Manassas,  Virginia. 
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STATEMENT  OF 

HONORABLE  PATRICK  E.  MCFARLAND,  INSPECTOR  GENERAL 

OFFICE  OF  PERSONNEL  MANAGEMENT 

at  a  hearing  of  the 

SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE,  AND 

GENEFLAL    GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

on 

OVERVIEW 

FOR  THE  OFFICE  OF  THE  INSPECTOR  GENERAL 

AT  THE  OFFICE  OF  PERSONNEL  MANAGEMENT 

FEBRUARY  25,  1992 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

MY  NAME  IS  PATRICK  MCFARLAND.   I  BECAME  THE  INSPECTOR  GENERAL  AT 

THE  OFFICE  OF  PERSONNEL  MANAGEMENT  IN  AUGUST  OF  1990.   I 

APPRECIATE  THIS  OPPORTUNITY  TO  DISCUSS  THE  MISSION  AND  MAJOR 

PROGRAM  ISSUES  OF  MY  ORGANIZATION. 


IN  TESTIFYING  TODAY,  I  WANT  TO  EMPHASIZE  AT  THE  OUTSET  THAT  THE 
ADMINISTRATION  IS  CURRENTLY  FORMULATING  THE  PRESIDENT'S  FY  1994 
BUDGET.   ACCORDINGLY,  I  AM  NOT  IN  A  POSITION  TO  PROVIDE  YOU  WITH 
THE  ADMINISTRATION'S  POSITION  ON  FUNDING  FOR  SPECIFIC  PROGRAMS  OR 
ACTIVITIES.   AS  SOON  AS  THE  PRESIDENT'S  1994  BUDGET  IS  RELEASED, 
I  WOULD  BE  PLEASED  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE  ON  OUR 
REQUEST, 

THE  OFFICE  OF  THE  INSPECTOR  GENERAL  CONDUCTS  AND  COORDINATES 
AUDITS  AND  INVESTIGATIONS  OF  OFFICE  OF  PERSONNEL  MANAGEMENT 
ACTIVITIES  TO  PROMOTE  ECONOMY,  EFFICIENCY,  AND  INTEGRITY  IN  THE 
AGENCY'S  OPERATIONS.   IN  ADDITION,  INSPECTOR  GENERAL  OPERATIONS 
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ARE  DESIGNED  TO  DETECT  FRAUD,  WASTE,  AND  ABUSE  OF  AUTHORITY  AND 
FUNDS. 

TO  ENSURE  THAT  THIS  MISSION  IS  ACCOMPLISHED,  THE  OFFICE  OF  THE 
INSPECTOR  GENERAL  IS  ORGANIZED  INTO  THREE  MAJOR  PROGRAM  AREAS. 
THESE  AREAS  ARE  AUDITS,  INVESTIGATIONS,  AND  ADMINISTRATIVE 
SANCTIONS. 

THE  AUDITS  PROGRAM  CONTINUES  TO  BE  VERY  SUCCESSFUL.   IN  FY'S  1991 
AND  1992,  AUDITS  OF  INSURANCE  CARRIERS  IN  THE  FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM  IDENTIFIED  RECOMMENDED  RECOVERIES  OF  $49 
MILLION.   IN  ADDITION,  A  LIMITED  SCOPE  AUDIT  OF  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT'S  FINANCIAL  STATEMENTS  FOR  THE  PERIOD  ENDING 
SEPTEMBER  30,  1991  WAS  CONDUCTED  DURING  FY  1992  AND  IT  IDENTIFIED 
MANY  DEFICIENCIES  IN  INTERNAL  CONTROLS  AND  ACCOUNTS.   WE  ALSO 
CONTINUE  TO  AUDIT  THE  LOCAL  CAMPAIGN  ORGANIZATIONS  INVOLVED  WITH 
THE  COMBINED  FEDERAL  CAMPAIGN.   THE  COMBINED  FEDERAL  CAMPAIGN  IS 
THE  LARGEST  EMPLOYER-SPONSORED  CHARITABLE  DRIVE  IN  THE  UNITED 
STATES,  WITH  OVER  500  PARTICIPATING  LOCAL  CAMPAIGNS,  COLLECTING 
$190  MILLION  IN  PLEDGES. 

THE  INVESTIGATIONS  PROGRAM  MADE  GREAT  STRIDES  IN  FY  1992.   A 
TOTAL  or  »0  INVESTIGATION  CASES  WERE  WORKED  AND  4  60  INVESTIGATI '? 
COMPLAINTS  WERE  HANDLED  LAST  YEAR.   WE  FULLY  ANTICIPATE  THAT  THIS 
PROGRAM  WILL  CONTINUE  TO  EXPAND  DURING  THE  LONG-TERM  FUTURE  AND 
THAT  FINANCIAL  RECOVERIES  DUE  TO  INVESTIGATIVE  FINDINGS  WILL 
CONTINUE  TO  BE  SIGNIFICANT.   AS  AN  EXAMPLE,  A  RECENT 


1153 


INVESTIGATION  OF  AN  ISSUE  IDENTIFIED  IN  A  ROUTINE  HEALTH  CARRIER 
AUDIT  RESULTED  IN  THE  CARRIER  REIMBURSING  THE  TRUST  FUND  A  TOTAL 
OF  $3, 190,995. 

THE  ADMINISTRATIVE  SANCTIONS  PROGRAM,  WHICH  I  HAVE  ASSUMED 
RESPONSIBILITY  FOR,  IS  NEARING  ITS  OPERATIONAL  STAGE.   WHEN  FULLY 
IMPLEMENTED,  THE  OFFICE  OF  THE  INSPECTOR  GENERAL  WILL  ISSUE 
ADMINISTRATIVE  SANCTIONS  AGAINST  HEALTH  CARE  PROVIDERS  WHO  ACT 
IMPROPERLY  AGAINST  THE  FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM. 
THESE  ADMINISTRATIVE  SANCTIONS  INCLUDE  SUSPENSION  AND  DEBARMENT 
FROM  PARTICIPATION  IN  THE  FEDERAL  EMPLOYEES  HEALTH  BENEFITS 
PROGRAM,  DOUBLE  DAMAGES,  AND  PENALTIES  OF  UP  TO  $10,000  PER  FALSE 
CLAIM.   A  NOTICE  OF  PROPOSED  RULEMAKING,  WHICH  ANNOUNCES  THE 
OFFICE  OF  PERSONNEL  MANAGEMENT'S  INTENTION  TO  ADOPT  THE 
NONPROCUREMENT  DEBARMENT  AND  SUSPENSION  COMMON  RULE,  WAS  APPROVED 
FOR  PUBLICATION  IN  THE  FEDERAL  REGISTER  ON  JANUARY  29,  1993. 
AFTER  A  3  0-DAY  PUBLIC  COMMENT  PERIOD,  WE  WILL  PROCEED  TO  ISSUE 
THE  COMMON  RULE  AS  A  FINAL  AGENCY  REGULATION. 

THIS  CONCLUDES  MY  PREPARED  TESTIMONY.   I  WILL  BE  HAPPY  TO  ANSWER 
ANY  QUESTIONS  THAT  YOU  MAY  HAVE. 
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STAFF  LEVEL 

Mr.  HOYER.  Let  me  preliminarily  ask  you,  how  many  employees 
do  you  have  currently? 

Mr.  McFarland.  We  have  a  ceiling  of  122,  and  we  have  121  on 
board. 

Mr.  HoYER.  Are  you  contemplating  reducing  that  by  five  pursu- 
ant to— fi-om  122? 

Mr.  McFarland.  That  is  correct,  sir. 

Mr.  Hoyer.  So  presumably  you  will  be  down  to  117? 

Mr.  McFarland.  That  is  correct. 

ADMINISTRATIVE  REDUCTION 

Mr.  HoYER.  In  addition,  the  3  percent  administrative  reduction, 
3  percent  reduction  in  administrative  costs,  are  you  contemplating 
that  in  terms  of  your  fiscal  year  1994  budget? 

Mr.  McFarland.  We  are  contemplating  it.  As  you  mentioned  be- 
fore, the  personnel  issues  and  rent  paid  to  GSA  aren't  applicable. 
But  what  concerns  us  is  that  the  travel  does  count,  and,  in  our  or- 
ganization, the  insurance  auditors  do  an  inordinate  amount  of  trav- 
eling. We  are  very  hopeful  that  it  is  not  going  to  be  that  much  of 
a  negative  impact  on  us.  But  our  primary  concern  would  be  the 
travel  of  our  auditors. 

TRUST  FUND  ACCOUNTS 

Mr.  HoYER.  We  will  keep  that  in  mind. 

Do  you  continue  to  spend  the  majority  of  your  time  auditing  the 
various  0PM  trust  funds  and,  if  so,  have  there  been  any  material 
findings  since  the  last  time? 

Mr,  McFarland.  Yes,  sir,  we  do  spend  the  majority  of  oiu*  effort 
in  the  insurance  £irea  and  in  FY-1992,  there  was  a  total  of  $16  mil- 
lion recommended  for  recovery.  As  I  said  in  my  statement,  in  1991 
and  1992  the  total  was  $49  million. 

What  wasn't  mentioned  in  the  statement  but  what  is  also  very 
noteworthy,  I  believe,  is  the  fact  that  already  this  year  we  rec- 
ommended recoveries  of  over  $29  million. 

Mr.  HOYER.  $129  miUion? 

Mr.  McFarland.  $29  miUion. 

Mr.  HoYER.  What  is  the  total  budget  for  fiscal  year  1993? 

Mr.  McFarland.  It  is  $10.7  million. 

Mr,  HOYER.  So  if  one  assumes  that  $29  million,  for  instance, 
would  have  been  lost  to  us,  we  saved  by  that  action  two  years  of- 
maybe  three  years  of  your  operations. 

Mr.  McFarland.  At  least. 

AUDIT  CLEARANCE  PROCESS 

Mr.  Hoyer.  What  recommendations  has  your  office  made  to  0PM 
for  improving  the  audit  clearance  process  in  order  to  assure  timely 
and  effective  clearance  of  material? 

Mr.  McFarland.  If  that  is  referring  primarily  to  previous  dis- 
crepancies between  the  semiannual  report  and  the  management  re- 
sponse, then  I  think  it  is  best  explained  that  we  have  increased  our 
communication  with  them.  We  have  determined  that  without  ques- 
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tion  we  will  look  at  all  figures  regarding  funds  put  to  better  use 
before  they  issue  their  statement. 

And  we — from  our  point  of  view,  we  will  make  sure  that  what 
we  have  said  is  in  synch  with  what  they  are  planning  on  sa5dng 
or  else  we  will  have  an  answer  as  to  why  not.  I  think  they  are  al- 
ready taking  their  corrective  actions  regarding  that. 

Mr.  WiLLEVER.  If  I  could  add  something  to  that. 

The  agency  has  recently  developed  a  system.  We  had  a  system 
going  where  we  were  capturing  our  audit  findings  and  recoveries 
and  so  on,  and  the  agency  has  just  recently  developed  a  system 
that  would  dovetail  into  it.  So  we  shouldn't  have  that  discrepancy 
in  the  future. 

ADMINISTRATIVE  SANCTIONS 

Mr.  HOYER.  What  is  your  progress  on  adopting  a  regulatory  pro- 
gram for  debarment  of  unfit  health  care  providers  from  the 
FEHBP?  I  mentioned  briefly  that  that  was  a  sanction. 

Mr.  McFarland.  Well,  the  progress,  without  question,  has  been 
slow,  but  I  would  say  without  any  hesitation  that  the  lack  of  speed 
has  not  been  in  any  way  associated  with  my  organization. 

By  that  I  am  not  indicating  anyone  else.  I  am  simply  saying  that 
we  have  moved  expeditiously  since  I  took  this  responsibility  on  in 
June  of  1991. 

I  will  be  glad  to  offer  to  you  all  here  the  same  thing  that  I  just 
did  recently  with  Senator  Pryor's  staff  and  Congressman  Acker- 
man's  staff,  and  that  is  to  give  a  very  thorough  briefing  by  our  peo- 
ple who  are  running  the  program  as  to  where  we  are  and  where 
we  are  going. 

But  the  bottom  line  on  it,  Mr.  Chairman,  is  that  I  took  this  re- 
sponsibility on  when  I  was  at  0PM  for  only  a  short  period  of  time 
knowing  full  well  that  prior  to  my  getting  there,  there  had  been 
fighting  between  my  predecessor  office  and  Retirement  and  Insur- 
ance Group  as  to  who  should  have  the  responsibility. 

Now,  there  was  a  choice,  of  course,  of  moving  back  and  perform- 
ing strictly  an  IG  function  and  pointing  the  finger  at  the  fact  that 
it  is  not  being  done.  But  because  there  had  been  no  direction  and 
this  law  had  been  on  the  books  since  1988,  I  felt  that  I  would  be 
much  more  remiss  if  I  didn't  just  simply  do  a  quick  preliminary 
study,  see  if  it  fit  at  all  in  my  organization  and  then  move  expedi- 
tiously toward  implementing  it. 

And  that  is  what  I  did.  I  took  it  as  a  result  of  a  permission  given 
by  Director  Newman  at  the  time.  At  the  time  I  requested  that  I  be 
given  that  jurisdiction  so  that  the  bickering  would  stop  and  that  we 
could  move  forward  on  it. 

Now,  the  other  side  of  the  coin  is  that  I  wouldn't  have  done  that 
under  normal  circumstances,  move  into  a  program  area,  because, 
as  you  know,  that  is  not  what  an  IG  is  all  about.  But,  in  this  par- 
ticular case,  it  was  much  more  important  for  me  to  get  this  thing 
up  and  running.  I  didn't  want  to  be  remiss  in  allowing  this  to  just 
stay  as  a  law  that  nobody  was  paying  attention  to. 

So  I  took  it.  The  intervening  process  that  took  place  was  simply 
that  0MB  did  not  give  us  any  funding.  We  have  not  received  one 
penny  to  date  and,  consequently — from  the  committee,  we  have  not 
received  one  penny  to  date  or  resources  to  implement  this,  and  that 
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part  is  alright — I  am  not  complaining  about  that.  The  point  I  am 
trying  to  make  is  that  we  took  this  and  we  ran  with  it  as  best  we 
could,  but  we  had  the  overarching  emphasis  £ind  suggestion  from 
0MB  that  we  incorporate  the  common  rule,  the  nonprocurement 
common  rule,  which,  just  by  way  of  information,  OPM  chose  not  to 
join  in  1988  when  given  the  opportimity  to  join.  It  had  been  some- 
thing that  0MB  had  been  operating  with  and  trying  to  develop 
since  1982. 

Well,  to  make  a  long  story  short,  it  was  the  day  after  my  testi- 
mony here  last  year  that  the  Office  of  General  Counsel  came  down 
and  agreed  that  we  could  join  the  common  rule,  that  it  would  not 
be  going  against  the  statute  as  such. 

What  I  asked  in  my  budget  at  that  time  was  for  17  people  and 
$1.5  million  to  do  the  statute.  Once  we  were  turned  down  on  the 
money  and  the  people,  then  all  of  a  sudden  it  just  made  as  much 
sense  as  possible  to  go  with  the  common  rule  Jbecause  we  were  at 
least  going  to  be  able  to  honor  the  intent  of  the  law  fully.  Excuse 
me,  not  fully  but  to  a  great  extent. 

Now,  what  we  have  done  since  then,  to  further  answer  your 
question  and  possibly  come  to  a  conclusion  here,  is  that  we  are  in 
the  process  also  of  writing  and  seeking  assistance  in  getting  some 
technical  amendments  to  the  statute.  What  we  primarily  want  to 
preserve  in  the  statute  is  the  penalty  in  the  fine  area  because  that 
is  going  to  give  great  emphasis  to  our  effort.  But  if  we  can  have 
the  common  rule  which  then  allows  us  to  administratively  debar, 
along  with  the  statute  having  technical  amendments,  then  we  are 
going  to  be  in  a  terrific  position  to  do  a  very  thorough  and  com- 
prehensive job. 

And  that  is  basically  where  we  are  today.  We  are  probably-I 
have  said  this  so  often  that  I  grow  weary  of  it  myself,  but  I  can't 
help  but  say  that  we  are  getting  close.  And  I  know  last  year  I  said 
we  are  getting  close,  and  I  followed  up  with  a  letter  to  the  chair- 
man and  to  the  congressman  explaining  as  best  I  could  the  clari- 
fication of  our  position,  but  it  all  comes  down  to  waiting  for  the 
processes  to  take  place. 

And  now  we  are,  hopefully,  just  another  couple  weeks  away  from 
the  close  of  the  comment  period.  And  as  soon  as  it  ends  and  0MB 
clears  it  and  OPM  clears  it  and  we  have  a  regulation,  we  can  lit- 
erally start  that  day,  which  is  something  I  have  been  saying,  but 
the  impression  probably  has  been  it  would  be  sooner.  I  had  hoped 
it  would  be  sooner,  but  that  is  just  the  way  it  fell  out. 

Mr.  HOYER.  Mr.  Visclosky. 

ADMINISTRATIVE  SANCTIONS 

Mr.  Visclosky.  Mr.  McFarland,  I  must  tell  you  that  I  find  your 
response  to  the  Chairman's  last  question  troubling.  In  looking  at 
your  responses  last  year,  you  indicated  that,  "We  know  for  a  fact 
that  we  can,  beginning  tomorrow" — and  this  is  April  2nd  of  last 
year — "if  we  wish  to,  we  could  receive  paperwork  from  them,  HHS, 
that  would  give  us  a  case  load  of  200  cases  a  month  that  will  rep- 
resent debarments  that  they  have  had  in  the  medicare,  medicaid 
field  that  probably  represent  these  doctors.  We  have  done  quite  a 
bit  of  study  in  that  field.  Now  we  are  in  the  process,  of  course,  of 


1157 

going  after  or  of  building  our  debarment  program  so  that  we  can 
go  after  the  people  that  are  defrauding  our  health  care  program." 

You  further  then  indicate  that,  "We  have  not  pursued  it  and  sim- 
ply because  we  are  not  ready  yet.  We  are  not  prepared  yet  to  take 
that  on.  Hopefully — and  these  are  your  words — ^we  are  talking  just 
a  matter  of  weeks  or  a  few  months  before  we  are  ready  to  do  that. 
But  I  have — as  an  example,  I  have  a  debarment  chief  that  I  have 
no  people  working  for  that  person  yet,"  and  I  acknowledge  your 
statement  in  terms  of  17  people. 

You  go  on.  I  think  it  was  mentioned  in  the  context  of  a  question 
about  how  we  were  going  to  set  up  our  computer  operation.  Do  we 
have  the  hardware,  the  software  to  accommodate  this?  And  I  ex- 
plained at  that  time  there  is  some  availability  from  HHS  which 
transfer  these  names  over  to  us.  We  are  prepared  in  theory  and  in 
philosophy  to  hit  on  it  aggressively.  We  want  to  do  that.  We  have 
no  reason  not  to  do  that. 

In  response  to  myself,  your  point  is  well  taken.  It  has  been  a 
year.  By  the  same  token,  when  I  mentioned  that  last  year,  if  I  gave 
the  impression  that  we  were  ready  to  move  on  it,  that  was  my  mis- 
take and  I  apologize  for  it. 

You  then  mention  the  common  rule,  which  you  have  discussed 
with  the  Chairman  here.  But  in  response  to  a  question  from  my- 
self, but  you  are  now  prohibited  by  0MB  from  pursuing  your  own 
investigation  and  debarment  procedures,  your  response  was,  not  at 
all.  Not  at  all.  And  that  is  why  we  are  anxious  to  get  started  more 
than  anything. 

My  question  is,  when  are  we  going  to  get  going  here?  You  know, 
it  is  either  lack  of  computer  software  and  hardware  or  it  is  lack  of 
agreement  with  the  common  rule  or  it  is  you  didn't  get  17  people. 

And  here  we  are  two  years  later,  and  people  are  still  out  there 
defrauding  the  taxpayers,  and  we  are  talking  about  trying  to  come 
to  some  agreement,  talking  about  authorization  legislation. 

Mr.  McFarland.  I  heard  clearly  what  you  read  from  there,  and 
I  also  know  clearly  what  I  have  done  in  this  last  year,  you  say  it 
is  totally  unacceptable.  Well,  you  certainly  have  your  opinion  of 
that,  but  I  am  living  and  working  with  this  every  day,  and  I  know 
the  effort  that  my  people  are  putting  in  to  make  this  happen.  There 
has  not  been  one  day's  delay  on  our  part  to  make  this  happen. 

Now,  the  letter  that  I  sent  you  dated  April  8th,  1992,  I  think 
probably  clarifies  and  spells  out  better  than  what  you  just  read  to 
me,  because  I  was  answering  questions  that  you  were  asking  at  the 
time.  When  I  got  back  and  had  a  chance  to  think  this  out  fiirther, 
I  tried  to  put  in  letter  form  to  you  as  good  an  explanation  as  I  pos- 
sibly could.  In  there  I  pointed  out  that  what  it  takes  is  0PM  to 
adopt  this  as  a  regulation,  and  I  have  absolutely  no  control  over 
that. 

The  control  and  the  effort  that  I  did  exert  in  this  particular  situ- 
ation was  that  I  told  my  people  in  the  very  beginning  that  I  didn't 
want  them,  my  organization,  to  be  held  responsible  for  any  delays 
whatsoever  and  to  document  as  accurately  as  possible  what  we 
have  done  as  we  go  along. 

Now,  basically,  we  have  a  task  force  that  was  put  together  that 
included  the  Retirement  and  Insurance  Group,  my  office,  and  the 
General  Counsel.  And  from  the  moment  we  received  the  informa- 
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tion  that  we  were  able  to  use  the  common  rule,  that  it  wouldn't  be 
in  violation  of  the  statute,  in  the  next  five  months  this  particular 
group  worked  at  planning  and  putting  a  program  package  together 
that  would  be  acceptable.  Then,  fi'om  that  point,  once  that  was 
done,  it  has  gone  through  the  process. 

Now,  I  asked  from  my  people,  and  I  have  received  one  every  two 
weeks,  a  report  outlining  what  we  have  done  just  for  the  sake  of 
keeping  them  on  their  toes  and  keeping  me  abreast  of  things.  And 
believe  me  when  I  tell  you,  there  was  no  question  in  my  mind  of 
the  particular  questions  that  you  probably  were  going  to  have 
today,  and  I  prepared  for  them  as  best  I  could.  But,  in  preparing 
for  them,  I  have  to  come  down  to  one  basic  conclusion  and  that  is, 
for  lack  of  a  better  explanation,  I  had  moved  expeditiously  on  my 
part. 

Now,  if  I  gave  implications — and  in  rereading  some  of  my  testi- 
mony I  agree  with  you — I  didn't  say  it  the  way  I  wish  I  had  said 
it  because  it  did  leave  open  that  area  of  concern  that  you  have.  But 
what  we  have  done,  I  think,  is  very  important,  and  that  is  we  are 
to  the  point,  hopefully  by  the  1st  of  April  because  of  the  comment 
period  being  over,  to  get  started  on  the  common  rule.  And  once  we 
get  started  on  the  common  rule,  as  soon  as  we  can  blend  in  the 
technical  amendments  to  the  statute,  then  we  are  going  to  have  a 
very  comprehensive  package  where  we  can  do  exactly  what  you  are 
expecting  us  to  do. 

Nobody  takes  more  seriously  than  I  the  fact  that  it  has  been  lan- 
guishing for  a  long  time,  but  I  will  say  categorically,  it  has  not 
been  languishing  since  I  took  it  over  for  one  minute. 

ADMINISTRATIVE  SANCTIONS 

Mr.  VISCLOSKY.  Today,  you  mentioned  a  comment  period  and  the 
regulatory  approval  looking  at  April  1st,  and  then  you  talked  about 
statutory  change.  Just  so  I  understand  for  the  future,  is  April  1st 
the  day  that  your  office  can  begin  pursuing  these  cases,  receiving 
them  from  HHS  and  taking  action,  or  is  the  adoption  of  the  regula- 
tion necessary  for  authorizations  to  be  changed  up  here? 

Mr.  McFarland.  No.  I  think  we  are  close  here  in  what  you  are 
saying.  You  are  sajdng  April  1st,  and  here  we  go  again  with  the 
dates. 

Mr.  ViSCLOSKY.  I  want  to  tie  you  down. 

Mr.  McFarland.  I  know  you  do,  and  I  wish  I  could  be  tied  down, 
and  I  would  be  happy  to  say  a  certain  date,  but  I  can't  do  that.  If 
0MB  doesn't  step  in  and  cause  a  delay  and  if  0PM  does  not  cause 
a  conflict,  then  fine,  we  ought  to  be  up  and  running.  Our  concern 
is  about  the  technical  amendments. 

Mr.  ViSCLOSKY.  Do  you  need 

Mr.  McFarland.  No,  we  don't  need  them. 

Mr.  ViSCLOSKY.  So  if  there  is  a  delay  in  terms  of  the  regulation 
being  adopted,  it  may  not  be  April  1st.  But  once  the  regulation  is 
on  the  rule,  the  common  rule  is  in  effect? 

Mr.  McFarland.  And  we  move  on  it,  absolutely. 

Mr.  ViSCLOSKY.  It  is  not  a  question  of  needing  hardware  or  soft- 
ware or  17  more  people? 

Mr.  McFarland.  No.  The  hardware  and  software  mentioned  in 
that  testimony — I  think  I  referred  back  to  the  previous  year.  When 
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that  first  question  was  asked,  I  think  it  was  in  the  context  of  do 
you  have  the  equipment  to  do  it?  And  I  said,  yes,  with  an  intention 
of  even  doing  better  as  far  as  automation. 

Mr.  ViSCLOSKY.  The  common  rule — in  terms  of  the  regulatory 
process,  then,  I  assume  the  technical  changes  simply  enhance  your 
ability. 

Mr.  McFarland.  I  will  tell  you  what  it  will  do,  just  to  give  you 
a  quick  understanding  of  where  I  am  coming  from.  When  I  said  be- 
fore that  I  asked  for  17  people  and  $1.5  million,  that  was  to  do  the 
statute  alone.  The  common  rule  hadn't  even  entered  into  our 
thoughts  at  that  time.  We  weren't  even  aware  of  it  ourselves.  This 
is  something  0MB  came  on  later  and  gave  to  us,  but  at  that  time 
I  asked  for  17  people  and  $1.5  million.  That  was  to  do  the  statute 
as  it  is. 

Now,  to  make  a  long  story  short,  I  am  not  being  critical  of  the 
statute  because  everything  was  in  good  intention,  but  it  is  ex- 
tremely cumbersome.  It  includes  a  full  evidentiary  hearing  for  ev- 
eryone, as  compared  to  the  Social  Security  Act  framework  that 
HHS  works  from  where  they  do  simply  an  administrative  hearing 
and  it  is  over.  The  person  is  debarred. 

That  is  what  we  wanted  to  get  to.  But  in  order  to  do  that,  in 
order  to  do  it  the  way  the  law  read,  I  needed  17  people  and  $1.5 
million  to  put  a  whole  new  program  together. 

Now  what  we  are  going  to  be  able  to  do,  and  I  think  this  is  very 
noteworthy,  is  that  with — rather  than  17  people,  with  12  people  I 
can  do  the  common  rule  and  technical  amendments  together.  So 
with  five  less  than  17,  we  can  now  do  them  both  if  we  get  the  tech- 
nical amendments.  And  I  think  we  will  because  it  seems  as  if  Con- 
gressman Ackerman  and  Senator  Pryor's  staff  are  now  in  agree- 
ment that  this  would  be  a  reasonable  approach,  so  we  are  going  to 
be  working  with  them  as  soon  as  we  get  a  clearance  from  0MB  to 
move  ahead  on  this. 

Mr.  ViSCLOSKY.  So  does  adoption  of  the  regulation  now  ensure  of 
your  ability  to  now  proceed? 

Mr.  McFarland.  With  the  common  rule  aspect, 

Mr.  ViSCLOSKY.  I  would  ask,  if  it  appears  that  there  is  going  to 
be  a  delay  or  there  are  complications — I  am  not  suggesting  fault  on 
anybody's  side,  but  I  think  to  prevent  us  sitting  here  in  February 
or  March  of  next  year  talking  about  this,  that  perhaps  you  can  in- 
form the  committee  that  you  see  a  problem  on  the  horizon.  Because 
I,  at  least,  think  it  is  really  worth  pursuing  and  not  waiting  a  year 
to  find  something  else  went  wrong.  If  you  let  me  know  there  is  a 
wrinkle  here,  I  would  appreciate  it. 

Mr.  McFarland.  You  will  certainly  have  it. 

REVIEW  OF  POSTAL  PAYMENT  PROPOSAL 

Mr.  HOYER.  The  Chair  would  agree  with  that  request. 

Lastly,  Inspector  General,  the  administration  last  year — and  I 
pose  this  question  more  as  a  suggestion,  in  light  of — you  do  both 
audits  and  investigations — in  last  year's  budget  request  the  admin- 
istration proposed,  and  it  is  my  understanding  the  administration 
is  also  going  to  be  proposing,  that  the  Postal  Service  pay  $210  mil- 
lion to  the  Civil  Service  Retirement  Fund,  $105  million  to  the  Em- 
ployees Health  Benefit  Fund  each  year  for  the  three  years  succeed- 
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ing  as  pajnments  towards  the  residual  amount  that  would  have 
been  due  under  the  statute  if  those  provisions  in  the  section  had 
been  in  effect  since  July  of  1971. 

Have  you  or  can  you  determine  whether  those  figures  that  I  have 
read — $210  million,  $105  million — are  correct  under  the  statute? 
Have  you  made  a  determination  of  that,  whether  that  is  the  appro- 
priate number? 

Mr,  McFarland.  No,  sir,  I  have  made  no  such  determination. 
This  is  news  to  me. 

Mr.  HoYER.  Woxild  that  be  something  that  you  could  determine 
for  us? 

Mr.  McFarland.  I  think  that  we  will  be  able  to  determine  that 
for  you. 

Mr.  HOYER,  We  would  appreciate  that  if  you  could  get  that  to  us. 

We  have  other  questions.  Perhaps  we  may  have  some  other  ques- 
tions we  might  submit  to  you.  I  do  not  anticipate  that  there  will 
be  a  need  for  an  additional  hearing,  but  we  would  be  glad  to  hear 
any  comments  that  you  might  have  submitted  in  writing  once  the 
President's  budget  is  released. 

If  you  have  additional  information  that  you  want  to  provide  to 
the  committee,  we  would  certainly  be  more  than  happy  to  receive 
it. 

The  work  of  the  Inspector  General  is  critically  important.  One  of 
the  frustrations,  obviously,  Mr.  Visclosky  has — and  I  think  you 
shared  somewhat  your  fi*ustration — is  that  here  we  have  an  oppor- 
tunity in  one  area  to  really  get  at  fraud  and  waste  which  the  public 
really  expects  us  to  get  after,  and,  obviously,  your  shop  is  designed 
specifically  for  that  purpose,  to  make  sure  we  are  spending  the 
public's  money  wisely. 

ADMINISTRATIVE  SANCTIONS 

Mr.  McFarland.  I  want  you  to  understand,  gentlemen,  that  we 
are  doing  criminal  investigations  of  doctors,  providers.  We  are 
going  after  them  in  this  regard.  It  is  just  we  haven't  done  the  ad- 
ministrative sanctions  yet  and  I  just  didn't  want  you  to  maybe  be 
laboring  under  the  thought  that  we  are  not  doing  anything.  Those 
investigations  alone  would  be  a  basis  for  introducing  them  to  the 
administrative  sanctions  automatically. 

That  is  from  our  shop,  and  has  nothing  to  do  with  the  ones  com- 
ing over  from  HHS.  Those  should  be  automatic.  And  you  have  my 
word,  you  will  hear  if  there  is  one  day's  delay. 

Mr.  HoYER.  Thanks.  I  appreciate  it.  The  hearing  is  adjourned. 

[Questions  and  answers  for  the  record  follow:] 

Postal  Service— RETIREME^^^/HEALTH  Benefits  Liability 

Question.  Since  your  office  performs  both  audits  and  investigations  I  would  appre- 
ciate it  if  you  would  assign  your  best  auditor  (or  audit  teams)  to  a  very  important 
project.  In  last  year's  budget  request  the  Administration  proposed  that  the  Postal 
Service  pay  $210  million  to  the  Civil  Service  Retirement  Fund  and  $105  million  to 
the  Employees  Health  Benefits  Fund  each  year  for  three  years  as  payments  toward 
the  residual  amount  that  would  have  been  due  under  5  U.S.C.  8348(m)  and  5  U.S.C. 
8906(g)(2)  if  the  provisions  of  those  sections  and  been  in  effect  since  July  1,  1971. 
Would  you  please  determine  whether  or  not  these  amounts  are  correct? 

Answer.  Immediately  after  the  request  was  made  to  validate  the  cited  figures,  we 
began  contacting  0PM  officials  to  gather  the  necessary  data  and  information.  Our 
initial  contacts  disclosed  that  0PM  did  not  generate  the  proposed  figures.  0PM  offi- 
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cials  advised  us  that  the  proposed  figures  were  developed  by  the  Office  of  Manage- 
ment and  Budget  and  were  based  upon  work  originally  done  by  the  Congressional 
Budget  Office.  In  addition,  we  were  advised  that  the  Postal  Service  also  performed 
some  analysis  of  the  base  data.  Since  our  jurisdiction  does  not  extend  bevond  0PM 
and  since  0PM  did  not  perform  either  the  original  base  calculations  or  tne  calcula- 
tions for  the  proposed  amounts,  we  met  with  Mr.  C.  William  Smith  on  March  5, 
1993,  and  suggested  that  perhaps  this  assignment  could  be  better  handled  by  the 
General  Accounting  Office  (GAO).  Mr.  Smith  agreed  and  he  will  request  that  GAO 
perform  the  work.  We  have  advised  GAO  that  they  will  be  receiving  the  request  and 
nave  offered  to  assist  them  in  any  way  they  feel  necessary. 

TRUST  FUND  AUDITS— MATERIAL  FINDINGS 

Question.  Do  you  continue  to  spend  the  majority  of  your  time  auditing  the  various 
0PM  trust  funds,  and  if  so  have  there  been  any  material  findings  since  the  last 
hearing? 

Answer.  Yes.  A  majority  of  staff  audit  time  is  spent  on  0PM  trust  fund  activities. 
As  a  result  of  audits  of  Federal  Employees  Health  Benefits  Program  insurance  car- 
riers, we  questioned  $16  million  of  contract  charges  in  fiscal  year  1992.  To  date  for 
fiscal  yeair  1993,  we  have  recommended  recoveries  of  $29  million. 

Under  the  Chief  Financial  Officers  Act,  we  have  audited  selected  trust  fiind  line 
items  for  the  balance  sheet  of  the  fiinds'  financial  statements.  We  reported  a  num- 
ber of  material  weaknesses  in  trust  fund  areas. 

For  example,  operating  policies  and  procedures  were  not  current  or  were  nonexist- 
ent for  the  Une  items  audited.  In  addition,  the  overall  debt  management,  debt  collec- 
tion, and  financial  accounting  internal  controls  for  retirement  program  public  receiv- 
ables were  materially  deficient  and  unreliable.  Finally,  the  automated  systems  have 
serious  deficiencies  in  security  controls. 

We  also  issued  our  report  of  the  Retirement  and  Insurance  Group's  processing  of 
representative  payees.  Representative  payees  are  individuals  who  are  appointed  to 
handle  annuity  payments  on  behalf  of  annuitants  who  are  incapable  of  handling 
their  own  affairs.  Our  findings  include  recommendations  to  improve  the  selection 
process  of  representative  payees  and  other  actions  needed  to  protect  the  interests 
of  annuitants. 

AUDIT  CLEARANCE  PROCESS 

Question.  What  recommendations  has  your  office  made  to  0PM  for  improving  the 
audit  clearance  process  in  order  to  assure  timely  and  effective  clearance  of  material 
findings? 

Answer.  During  fiscal  year  1993,  we  completed  an  audit  of  OPM's  audit  follow- 
up  system.  Our  audit  report  recommended  that  0PM  establish  a  formal,  centralized 
follow-up  system  to  ensure  that  responses  to  audit  reports  are  timely  and  that  cor- 
rective actions  are  actually  taken.  In  response  to  our  draft  report,  former  Acting  Di- 
rector Douglas  A.  Brook  agreed  that  a  more  formal  system  of  audit  follow-up  was 
warranted.  Since  issuance  of  our  audit,  the  Office  of  the  Director  has  assumed  direct 
responsibility  for  audit  follow-up.  Audit  reports  are  now  issued  to  the  Director's 
Chief  of  Staff  (currently  to  the  Acting  Director  until  a  new  Chief  of  Staff  is  ap- 
pointed). The  Chief  of  Staffs  office  closely  monitors  program  office  responses  to 
audit  reports  and  provides  a  means  for  frequent,  open,  and  forthright  dialogue  be- 
tween the  OIG,  the  0PM  follow-up  official,  and  the  audited  programs. 

As  a  result  of  implementing  a  centralized  follow-up  system,  0PM  will  be  in  a  bet- 
ter position  to  ensure  that  the  Management  Semiannual  Report  to  the  Congress  is 
consistent  with  the  OIG  Semiannual  Report  to  the  Congress. 

AUDIT  CYCLE 

Question.  In  the  OIG's  Semiannual  Report  to  Congress,  one  of  the  items  raised 
has  to  do  with  the  audit  cycle.  Your  audit  findings  discovered  that  a  high  percentage 
of  the  FEHBP  contracts  were  not  being  audited  before  they  were  destroyed  after  the 
five  year  active  period.  In  the  report  it  states  OIG  has  developed  a  strategy  for  re- 
ducing the  cycle  bv  1996.  Would  you  briefly  explain  the  strategy  OIG  has  planned? 

Answer.  The  reference  in  the  Semiannual  Report  to  the  Congress  pertains  to  the 
audit  cycle  on  experience-rated  health  insurance  carriers  such  as  the  Government- 
wide  Service  Benefit  Plan  administered  bv  the  Blue  Cross  and  Blue  Shield  Associa- 
tion. GAO  had  recommended,  and  we  fully  agreed,  that  the  audit  cycle  on  experi- 
ence-rated health  insurance  plans  needs  to  be  reduced.  While  employee  organization 
glans  are  on  a  reasonable  cycle,  other  experience-rated  plans  such  as  Blue  Cross/ 
ilue  Shield  participating  plans  are  presently  on  about  an  eleven-year  cycle. 
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Auditing  is  a  very  labor-intensive  process,  especially  audits  of  experience-rated 
health  plans.  Audits  of  experience-rated  health  plans  involve  a  detailed  examination 
of  accounting  records  and^  claims  processing  systems.  Both  are  highly  complex  and 
consist  of  hundreds  of  thousands  of  transactions.  In  order  to  decrease  tne  audit 
cycle,  we  would  need  to  increase  the  number  of  audits  per  year  by  either  adding 
staff  or  auditing  more  quickly.  At  the  time  our  semiannual  report  was  prepared,  our 
strategy  was  a  combination  of  both  actions;  that  is,  increase  resources  ana  use  tech- 
nology better  to  audit  more  quickly. 

With  regard  to  increased  resources,  our  plan  was  to  add  five  positions  in  fiscal 
year  1994,  from  the  savings  generated  by  doing  the  CFO  audit  work  in-house  rather 
than  with  contractor  staff.  These  additional  positions  would  reduce  the  audit  cycle 
to  about  six  years.  However,  the  fiscal  year  1993  funding  for  CFO  work  was  insuffi- 
cient; consequently,  not  only  will  there  be  no  savings  available  from  CFO  funding 
in  fiscal  year  1994,  but  under  current  budget  scenarios,  we  do  not  expect  any  other 
additional  resources  for  these  five  positions.  Therefore,  this  aspect  of  our  strategy 
appears  in  jeopardy. 

The  other  aspect  of  our  strategy  involves  trying  to  do  more  with  the  available  re- 
sources. Our  work  in  this  area  is  directed  towards  increased  use  of  computers  to 
assist  us  in  the  audit  of  benefit  payments.  We  have  already  acquired  high-tech  PC 
equipment  and  we  are  in  the  process  of  acquiring  computer  software  which  will  per- 
form analytical  functions  we  cannot  now  accomplish.  The  new  equipment  and  soft- 
ware will  allow  our  auditors  to  work  more  quickly  and  cover  more  territory  in  the 
available  time.  While  we  are  presently  unsure  of  the  impact  that  use  of  this  tech- 
nology will  have  on  the  audit  cycle,  it  will  improve  the  efficiency  and  effectiveness 
of  our  audit  staff. 

DEBARMENT 

Question.  What  is  your  progress  on  adopting  a  regulatory  program  for  debarment 
of  unfit  health  care  providers  fi-om  the  FEHBP? 

Answer.  A  fi-amework  to  effectuate  a  full  complement  of  administrative  sanctions 
has  been  developed.  OIG  sanctions  will  include  derivative  cases  under  the 
Nonprocurement  Debarment  and  Suspension  Common  Rule,  i.e.,  common  rule  cases, 
derived  primarily  from  the  Department  of  Health  and  Human  Services  (HHS)  exclu- 
sion list,  and  original  cases,  i.e.,  proactive  casework  arising  from  the  0PM  Federal 
Employees  Health  Benefits  Program  debarment  statute,  in  section  8902a  of  title  5, 
United  States  Code. 

On  February  4,  1993,  OPM's  Notice  of  Proposed  Rulemaking  concerning  adoption 
of  the  common  rule  by  the  agency  was  published  in  the  Federal  Register.  A  final 
rule  will  be  published  upon  review  of  any  comments.  In  the  interim,  pursuant  to 
the  authority  provided  to  0PM  in  its  FY  1993  appropriations  language,  the  Retire- 
ment and  Insurance  Group  (RIG)  has  developed  procedures  for  FEHBP  carriers  to 
use  in  administering  debarments.  On  February  18,  1993,  RIG  issued  a  letter  which 
instructed  all  carriers  to  discontinue  reimbursing  providers  excluded  by  HHS  pursu- 
ant to  the  Social  Security  Act.  We  anticipate  that  this  action  will  also  facilitate 
prompt  implementation  of  the  common  rule. 

Concurrently,  we  will  work  to  implement  the  statute  providing  for  non-derivative 
actions,  including  identifying  amendments  which  would  bring  the  FEHB  law  more 
in  line  with  the  Social  Security  Act  under  which  Medicare/Medicaid  debarments  are 
performed.  This  will  provide  0PM  the  flexibility  to  use  more  effective  administrative 

Erocedures  so  that  the  debarment  process  will  be  more  efficient  and  less  cum- 
ersome,  while  at  the  same  time  maintaining  the  strong  civil  monetary  penalty  au- 
thority contained  in  the  current  FEHBP  law. 

INVESTIGATIONS 

Question.  How  effective  has  the  Investigation  Staff  been  since  receiving  criminal 
investigation  training?  Have  you  been  able  to  document  a  decrease  in  illegal  oper- 
ations because  of  the  presence  of  the  Investigative  Staff? 

Answer.  Investigative  training  for  the  five  entry-level  special  agents  at  the  Fed- 
eral Law  Enforcement  Training  Center  began  on  February  6,  1992,  with  the  last 
agent  graduating  on  October  22,  1992.  The  training  has  improved  the  effectiveness 
of  these  agents  in  terms  of  a  greater  ability  to  conduct  investigations  with  less  day- 
to-day  supervision  and  the  ability  to  recognize  and  pursue  leads  and  develop  evi- 
dence. However,  because  of  the  time  necessary  to  complete  a  case  and  the  relatively 
recent  completion  of  training,  benefits  of  the  training  program  have  not  yet  trans- 
lated into  increases  in  cases  closed,  prosecutions,  or  recoveries. 

The  Office  of  Investigations  was  created  at  the  beginning  of  fiscal  year  1991  with 
one  criminal  investigator.  Since  its  inception,  the  office  has  grown  to  its  current 
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strength  of  12  criminal  investigators  and  4  support  personnel.  During  the  same  pe- 
riod, the  investigative  workload  has  grown  commensurately  with  the  staff  increases. 
Since  the  volume  of  investigative  work  has  not  yet  "found  its  level,"  there  is  no  esti- 
mate of  the  magnitude  of  existing  illegal  activities  in  the  0PM  program  £U"eas. 

[Additional  questions  submitted  for  the  record  by  Congressman 
Lightfoot  and  the  answers  thereto  follow:] 

ADDITIONAL  RESOURCES 

Mr.  Lightfoot.  I  noted  the  recoveries  the  Inspector  General's  office  has  been  able 
to  make  with  respect  to  health  care  accounts.  Do  you  believe  greater  effort  in  this 
area  would  be  worthwhile?  We  often  find  with  the  offices  of  inspector  general  that 
the  greater  the  resources  devoted  to  investigation,  the  greater  the  savings  for  the 
taxpayer. 

Answer.  Recovery  of  Federal  funds  which  have  been  expended  fraudulently,  im- 
properly, or  not  in  cornpliance  with  contracts  or  guidelines  is  a  vital  aspect  of  the 
Office  of  the  Inspector  General's  operations.  During  fiscal  years  1991  and  1992,  OIG 
audit  activities  produced  recommendations  for  recovery  of  $49.5  million  by  0PM. 
This  amoimt  represents  costs  which  were  incorrectly  charged  to  0PM  contracts  by 
insurance  carriers  under  the  Federal  Employees  Health  Benefits  Program  (FEHBP). 
The  criminal  investigations  program  is  qualitatively  different  from  the  audit  pro- 
gram, in  that  it  must  focus  on  violations  of  law,  rather  than  expenditure  of  funds 
per  se,  and  must  pursue  legally  meritorious  cases  without  regard  to  the  cost-effec- 
tiveness of  their  outcomes.  Nonetheless,  OIG's  investigations  units  have  identified, 
during  the  past  two  fiscal  years,  $346,000  in  0PM  funds  which  were  defrauded  or 
otherwise  unlawfully  obtained  from  the  agency. 

Given  the  very  large  expenditures  made  by  0PM  in  the  form  of  benefits  payments 
and  insurance  premiums — in  excess  of  $48  billion  annually — if  we  had  more  re- 
sources to  devote  to  examining  those  aspects  of  the  agency's  operations,  it  is  prob- 
able that  we  would  generate  additional  savings  and  recoveries.  The  current  distribu- 
tion of  resources  in  OIG  reflects  the  need,  and  our  responsibility  under  the  IG  legis- 
lation, to  provide  audit  and  investigative  coverage  for  all  0PM  programs,  including 
the  Government-wide  personnel  policy  and  management  functions,  which  do  not  in- 
volve significant  funds. 

The  OIG  investigative  program  pursues  all  health  care  fraud  cases  with  a  view 
toward  criminal  prosecution.  We  aggressively  seek  civil  penalties  or  recoveries  in 
each  case.  In  FY  1993,  the  health  care  units  in  investigations  and  audits  have  a 
joint  effort  against  one  FEHBP  carrier  which  resulted  in  a  return  in  excess  of 
$3,100,000. 

We  believe  that  our  efforts  in  seeking  investigative  recoveries  have  only  begun. 
Since  the  caseload  has  continued  to  increase  unabated,  it  would  be  difficult  to  esti- 
mate the  amount  of  recoveries  possible  in  the  future.  We  believe  additional  effort 
in  this  area  would  result  in  significantly  higher  savings  to  the  taxpayer. 


Wednesday,  February  24,  1993. 
OFFICE  OF  PERSONNEL  MANAGEMENT 

WITNESS 

CURTIS  SMITH,  ASSOCIATE  DIRECTOR,  FOR  RETIREMENT  AND  INSUR- 
ANCE 

CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

Mr.  HOYER.  The  meeting  will  come  to  order.  Mr.  Smith,  you  are 
back  with  us  testifying  for  the  Civil  Service  Retirement  and  Dis- 
ability Fund.  Welcome  to  the  committee.  We  are  going  to  try  to 
keep  these  hearings  brief.  We  are  going  to  do  our  markup  on  the 
supplemental  this  afternoon.  So  you  may  proceed  in  such  a  manner 
as  you  deem  appropriate. 

Mr.  Smith.  I  have  submitted  testimony.  If  I  could  ask  that  that 
be  put  in  the  record. 

Mr.  HoYER.  Without  objection. 

Mr.  Smith.  I  won't  go  through  that  again.  Let  me  make  three 
overall  points  that  go  to  the  viability  of  our  retirement  and  disabil- 
ity fund.  The  first,  and  maybe  the  most  important,  is  that  on  a 
cash  flow  basis  there  is  not  a  problem  as  far  forward  as  we  can 
project.  There  is  always  more  income  than  expense  in  the  fund,  so 
we  are  not  the  least  bit  concerned  about  being  able  to  pay  our  retir- 
ees, and  we  are  talking  100-year  plus  projections  that  our  actuaries 
make  on  an  annual  basis. 

Mr.  HOYER.  There  have  been  some — excuse  me. 

Mr.  Smith.  The  second  part  is  that  we  have  an  accrued  unfunded 
liability,  even  though  cash  flow  is  always  in  good  shape;  and  the 
third  point  I  would  make  is  that  the  unfunded  liability  begins  to 
right  itself  in  about  the  year  2023  when  the  CSRS  retirees  begin 
to  use  FEES  money.  That  automatically  requires  a  pa3nnent  from 
Treasury  to  replace  the  FEES  assets  used  to  pay  CSES  benefits, 
and  so  over  a  long  period  of  time  we  will  eliminate  the  unfunded 
liability. 

Where  would  you  like  to  start? 

Mr.  HOYER.  Explain  to  me  again  the  FEES  issue  that  you  just 
went  through  relatively  quickly  so  I  better  understand  it. 

Mr.  Smith.  Okay,  and  a  little  bit  of  this  is  speculative,  but  one 
of  the  real  concerns  of  Congress  in  creating  FEES  was,  should  it 
leave  people  in  the  old  system  stranded,  knowing  the  old  system 
had  an  unfunded  liability,  meaning  at  some  point  there  would  be 
no  money  to  pay  their  benefits. 

The  solution  to  that  fi-om  a  financing  and  accounting  point  of 
view  is  to  put  the  money  from  both  systems  into  one  fund,  because 
there  would  always  be  income  fi'om  FEES,  then  there  would  be  the 
cash  on  hand  to  pay  the  benefits  for  the  CSES  people  as  they  were 
coming  due. 

(1165) 
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The  other  piece  of  that  though,  and  one  of  the  basic  intents  of 
the  FERS  legislation  was  the  Government  should  fund  up-front 
these  retirement  costs  and  not  allow  the  creation  of  an  luifunded 
liability  in  our  new  retirement  system.  So  FERS  is  fully  funded. 
Agencies  and  employees  pay  the  full  costs  right  up  front  every  pay- 
check, and  that  money  is  going  into  the  fund.  There  is  a  tiny  liabil- 
ity that  is  being  paid  for  because  FERS  had  a  retroactive  compo- 
nent because  it  took  a  few  years  to  get  it  in.  But  that  is  not  a  major 
issue. 

In  order  to  continue  that,  the  solidity  of  the  FERS  funding,  be- 
cause it  was  known  that  FERS  assets  would  be  used  to  make  CSRS 
payments,  there  was  a  provision  in  the  FERS  legislation  that  says 
whenever  that  money  gets  used  that  way,  it  creates  a  liability.  TMs 
FERS  unfunded  liability  will  then  be  amortized  in  30  years  by  pay- 
ments from  Treasury,  and  so  that  mechanism  is  in  place. 

So  we  project  it  will  be  in  the  year  2023  that  FERS  assets  start 
being  used  to  pay  CSRS  benefits.  It  will  create  a  FERS  unfianded 
liability  and  activate  the  mechanism  that  has  Treasury  reimburse 
the  fund  over  a  30-year  period  for  that  liability. 

Mr.  HOYER.  How  much  do  we  project  that  to  be? 

On  an  annual  basis,  what  do  we  project?  Starting  with  2023, 
what  will  the  Federal  Government's  operating  budget  be  called 
upon  to  contribute? 

Mr.  Smith.  I  would  have  to  give  you  that  for  the  record. 

Mr.  HOYER.  Would  you  do  that? 

Mr.  Smith.  It  is  going  to  be  a  small  amount  in  the  first  year.  If 
we — I  don't  know  what  dollars.  Let  me  stop.  It  is  too  far  away.  I 
will  be  happy  to  do  that  for  the  record  though. 

[The  information  follows:] 

Table  4,  pages  40-41  of  OPM's  FY  1991  CSRDF  Annual  Report  (copy  attached) 
shows  how  FERS  Supplemental  Liability  Payments  will  change  as  FERiS  assets  are 
used  to  pay  CSRS  benefits.  The  "Amortized  Payment"  column  has  the  annual  pay- 
ments rising  to  $2.1  billion  by  2025,  reaching  a  peak  of  $126.1  billion  by  2055,  and 
beginning  to  decline  thereafter. 
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CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

GENERAL  INFORMATION 

Report  for  Year  Ending  September  30,  1991 

1.  Name  of  plan: 

The  Civil  Service  Retirement  and  Disability  Fund  consists  of  two  tiers:  Civil  Service  Retirement 
System  (CSRS)  and  Federal  Employees'  Retirement  System  (FERS). 

2.  Name  and  address  of  plan  sponsor; 

U.S.  Office  of  Personnel  Management 
1900  E  Street.  N.W. 
Washington,  DC.  20415 

3.  Name  and  phone  number  of  plan  administrator: 

Curtis  J.  Smith 

Associate  Director  for  Retirement  and  Insurance 

202-606-0600 

4.  Type  of  plan  entity:  Single-employer  plan. 

5.  Date  plans  established; 

CSRS  was  established  on  May  22,  1920;  FERS,  on  June  6,  1986 

6.  Plan  participants  at  end  of  plan  year:  CSRS  FERS  TOTAL 

Active  employees*  1,726,000  1,260,000  2,986,000 

Separated  employees  entitled  to  deferred  benefits  169,000  42,000  21 1 ,000 
Annuitants: 

Retired  annuitants  1,608,000  20,900  1,628,900 

Survivor  annuitants  583,000  1,800  584,800 

Total  annuitants  2,191,000  22,700  2,213,700 

*  Number  of  employees  determined  on  a  full-time-equivalent  basis.    Includes  those  employees  on  leave 
without  pay  who  retain  coverage. 

7.  Type  of  plan: 

Defined  benefit.  FERS  also  has  a  defined  contribution  component  (the  Thrift  Savings  Plan),  which  is 
not  part  of  the  Civil  Service  Retirement  and  Disability  Fund. 

8.  Administrative  costs: 

Administrative  costs  are  borne  by  the  Fund. 

9.  In  this  Plan  year,  was  the  Plan  merged  or  consolidated  into  another  Plan  or  were  assets  or  liabilities 
transferred  to  another  Plan? 

No. 

10.  Funding  arrangement:  Trust  Fund. 

1 1.  Dale  ol  niosi  recent  actuarial  valuation:  September  M).  1991 

12.  Actuarial  cost  method  used  in  completing  tables:  Actuarial  valuations  arc  performed  by  the  Board  of 
Actuaries,  established  by  5  U.S  C.  8347(f),  using  an  entry-age  normal  cost  method.  The  Board's  valuation 
method  and  assumed  decrements  were  used  in  developing  the  values  shown  in  this  report. 
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13.  Actuarial  assumpiions: 

a.  Economic: 

1.  Rale  of  rclum  on  Plan  investments:  7.0  pcix:ent. 

2.  Ratio  of  salary  expected  at  normal  retirement  (age  62  for  this  purpose)  to  salary  at: 

Age  25  16.0 

Age  40  4.0 

Age  55  1.5 

The  above  amounts  assume  general  salary  increases  of  5.0  percent  per  annum  plus  individual  merit 
increa.ses  based  on  Plan  experience. 

3.  Inflation  rate:  5.0  percent. 

b.  Decrements:  (The  September  30.  1982,  Board  of  Actuaries  Report  provides  more  details.) 

1.  Basis  of  mortality  assumptions:  Plan  experience 

2.  Retirement  age: 

a.  Nomial  retirement  age  55  with  30  years  of  .service* 

60  with  20  years  of  service 
62  with  5  years  of  service 

b.  Lowest  age  ai  which  employee  may  voluntarily  retire  with  full  benefits:  55* 
(certain  special  groups  may  retire  at  younger  ages) 

♦For  employees  covered  by  FERS,  the  minimum  retirement  age  will  move  to  age  57. 

3.  Basis  of  withdrawal  assumption:  Plan  experience. 

4.  Basisof  disability  assumption:  Plan  experience. 

14.  A  Plan  Summary  follows,  presenting  a  brief  description  of  the  Plan  provisions,  including  a  summary  of  the 
principal  eligibility  and  benefit  provisions. 


I  da-lare  tliat  I  have  examined  this  report,  including  accompanying  tables  and  statements,  and  to  the  best  of 
my  knowledge  and  belief,  it  is  uue,  correct,  and  complete. 

Curtis  J.  Smit|r;  Associate  Director  for  Retirement  and  Insurance 


Date 


.     Cyr:,    Z'?', /^-f 
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CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

STATEMENT  OF  NET  ASSETS  AVAILABLE  FOR  BENEFITS 

(Thousands  of  Dollars) 


ASSETS 

U.S.  Securities,  al  fair  value  (Note  B.2.  and  F.) 

Receivables: 

Employee  withholdings 

Government  conuibulions  (Note  E.) 

Accrued  interest 

Overpayments  of  annuities  and  refunds 

Allowances  for  waivers  and  bad  debts  (Note  B.5.) 

Total  Receivables 


September  30, 
1991 

September  30, 
1990 

$258,618,412 

$235,588,181 

223,298 
456,176 

5,646,838 
90,162 
(35,643) 

6,380,831 

196,447 
428,579 

5,279,860 
92,127 
(29,596) 

5,967,417 

Advance  for  adminisuative  expenses 
Equipment  (less  depreciation  of 

$2,537  in  1991  and  $1,948  in  1990) 
Funds  with  Treasury  and  on-hand  (Note  K.) 

TOTAL  ASSETS 


3,970 

6.830 
9.077 


265,019.120 


4,031 

6.110 

(33,997) 


241.531.742 


LIABILITIES 

Annuities 

Refunds 

Taxes  withheld  from  annuities 

Union  allotments  withheld  from  annuitants 

Insurance  premiums  withheld  from  annuitants 

Accrued  annual  leave  for  UTJSt  fund  employees 

Other  liabilities 

TOTAL  LIABILITIES 

NET  ASSETS  AVAILABLE  FOR  BENEFITS 


2.985.567 


3.442.849 
$261,576.271 


3.1 10.678 


5,940 

26.562 

268.258 

239.508 

637 

608 

172,071 

171.257 

2.448 

2,245 

7.928 

7,370 

3,558,228 


$237.973.514 


The  acompanying  notes  are  an  integral  part  of  the  Financial  statements. 
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CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

STATEMENT  OF  CHANGES  IN  NET  ASSETS  AVAILABLE  FOR  BENEFITS 

G^Uars  in  thousands) 


For  the  Fiscal  Year  Ending  9/30/91 


NET  ASSETS  AVAILABLE 
FOR  BENEFITS  AT  BEGINNING 
OF  PLAN  YEAR 

ADDITIONS 

Investment  income: 

Net  appreciation  (depreciation)  in  the 
fair  value  of  investments  (Note  F.). . . 

Interest       

Total  investment  income 

Contributions  (Note  C): 
Employees: 

Withheld  from  salaries   

Salary  offsets-rcemployed  annuitants  . 
Service  credit  and  spouse  equity 

deposits  and  redeposils 

Voluntary  contributions 

Employing  agencies 

Govern  menu 

New  and  increased  annuities 

Annuities  under  special  acts 

FERS  unfunded  retirement  expense . . . 
Interest  on  statutory  unfunded  liability 
Benefits  attributable  to  military 

service 

Spouse  equity 

From  U.S.  Postal  Service  for 

unfunded  retirement  expense 

From  Panama  Canal  Commission  . . . . 
Total  contributions 

Miscellaneous  Income 

TOTAL  ADDITIONS 


CSRS 


$220,253,945 


FERS 


TOTAL 


$17,719,569       $237,973,514 


For  the  Fiscal  Year 
Ending  9/30/90 

TOTAL 


$216,700,297 


167,423 
20,837,153 
21,004,576 

0 

1,737,413 
1.737,413 

167,423 
22,574,566 
22,741,989 

(51,769) 
20,871,833 
20,820,064 

4,136,328 
63,889 

259,798 
868 

4,396,126 

64,757 

4,372,043 
36,166 

76,786 

18,480 

4,264,673 

7,201 

0 

4,275,569 

83,987 

18,480 

8,540,242 

82,593 

10,401 

7,923,433 

5,686,506 

599 

0 

9,675,000 

0 

0 

459,342 

0 

5,686,506 

599 

459,342 

9,675,000 

5,211,143 

589 

435,166 

9,460,(XX) 

2,647,400 
40,300 

0 

0 

2,647,400 
40,300 

2,522,700 
35,300 

2,412,138 

15,144 

29,037,243 

32,235 

0 

5,035,013 

2,444,373 

15,144 

34,072,256 

1,764  ,.392 

15,144 

31,869,070 

382 

0 

382 

324 

$50,042,201 

$6,772,426 

$56,814,627 

$52,689,458 
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rtvii  <:FRVTrF  RFTIREMENT  AND  DISABILITY  FUND  

STATEMENT  oTcHaSsINNET  ASSETS  AVAILABLE  FOR  BENEFITS 

(Continued) 
(Dollars  in  thousands) 


For  the  Fiscal  Year  Ending  9/30/91 

CSRS  FERS  TOTAL 


For  Ihe  Fiscal  Year 
Ending  9/30/90 

TOTAL 


DEDUCTIONS 


Benefils  paid  lo  participanis: 

Annuities  to  Retired  employees 

and  Survivors 

Alternative  form  of  annuity 

Refunds  of  conuihutions: 

Separated  employees 

Deceased  employees 

Voluntary  contributions 

Total  benefits  paid  lo  participants 

Net  tfansfers  to  other  systems 

Administrative  expenses  (Note  G.) 

Other  expenses 

TOTAL  DEDUCTIONS 

NET  ADDITIONS 

NET  ASSETS  AVAILABLE  FOR  BENEFITS 
AT  END  OF  PLAN  YEAR 


$31,098,591 
1,450.233 

295.046 

63,757 

718 

32,908,345 

7,364 

60,087 

14,347 

32,990,143 

17,052,058 


$237,306,003 


$154,566 
14.504 

28.354 
18.890 
0 


$31,253,157 
1,464,737 

323.400 

82,647 

718 


216,314 

0 

5,018 

395 

33,124.659 

7.364 

65.105 

14.742 

221,727 

33.211.870 

6,550,699 

23.602.757 

$24,270,268 

S261. 576.271 

$29,205,719 
1.654.699 

404,098 
76,944 

22 

31,341,482 

7,089 

62,263 

5,407 

31,416,241 

21,273,217 


$237,973,514 


The  accompanying  notes  are  an  inicgral  part  of  the  rmancial  slalemcnls. 
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CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

STATEMENT  OF  ACTUARIAL  PRESENT  VALUE 
OF  ACCUMULATED  PLAN  BENEFITS 

(Billions  of  dollars) 


For  ihe  Fiscal  Year 
For  the  Fiscal  Year  Ending  9/30/91         Ending  9/30/90 


CSRS 


FERS 


TOTAL 


TOTAL 


ACTUARIAL  PRESENT  VALUE  OF 
ACCUMULATED  PLAN  BENEFITS  (Note  B  J.) 


Vcsicd  benefits: 

Participants  currently  receiving  payments 
Participants  not  currently  receiving  payments 

Subtotal 

Nonvesied  benefits 

TOTAL  ACTUARIAL  PRESENT  VALUE  OF 
ACCUMULATED  PLAN  BENEFITS 


$444.0 

198.3 

642.3 

36.9 

$3.0 
7.2 

10.2 
5.6 

$447.0 

205.5 

652.5 

42.5 

$424.7 

191.9 

616.6 

39.2 

$679.2 

$15.8 

$695.0 

$655.8 

STATEMENT  OF  CHANGES  IN  ACTUARIAL  PRESENT 
VALUE  OF  ACCUMULATED  PLAN  BENEFITS 

(Billions  of  dollars) 


For  the  Fiscal  Year 
For  the  Fiscal  Year  Ending  9/30/91         Ending  9/30/VO 


CSRS 


FERS 


TOTAL 


TOTAL 


ACTUARIAL  PRESENT  VALUE 

OF  ACCUMULATED  PLAN  BENEHTS, 

BEGINNING  OF  PLAN  YEAR.  $643.3 


Increase  during  the  year  attributable  to: 
Benefits  accumulated,  less  benefits  paid 
Plan  amendments 
Changes  in  actuarial  assumptions  (Note  J.) 

Net  increa.se 


ACTUARIAL  PRESENT  VALUE 

OF  ACCliMULATED  PLAN  BENERTS, 

END  OF  PLAN  YEAR  $679.! 


$12.5 


$655.8 


$623.9 


35.9 
0 
0 

3.3 
0 
0 

39.2 
0 
0 

31.9 
0 
0 

35.9 

3.3 

39.2 

31.9 

$15.8 


$695.0 


$65.'i.K 


The  accompanying  notes  are  an  integral  part  of  the  financial  statements. 
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CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

NOTES  TO  FINANCIAL  STATEMENTS 
SEPTEMBER  30, 1991  AND  1990 

A.  DESCRIPTION  OF  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

1 .  General 

The  Civil  Service  Relirement  and  Disability  Fund  (CSRDF)  is  comprised  of  two  tiers  of  defined  benefits: 
the  Civil  Service  Retirement  System  (CSRS)  and  the  Federal  Employees'  Retirement  System  (FERS). 
The  basic  benefit  components  of  the  CSRS  and  the  FERS  are  financed  and  operated  through  the  CSRDF, 
that  is,  ail  receipts  for  both  the  CSRS  and  the  FERS  are  deposited  into  the  CSRDF,  and  all  disbursements 
for  both  are  made  from  the  CSRDF.  By  law,  the  entire  Fund  is  available  for  payment  of  either  the  CSRS 
or  the  FERS  benep2,s.  Where  appropriate,  this  report  provides  a  separate  breakdown  of  the  CSRS  and  the 
FERS  activity  (e.g.,  actuarial  liabilities).  Both  the  CSRS  and  the  FERS  include  as  members,  appointed 
and  elected  officers  and  employees  in  or  under  the  executive,  judicial,  and  legislative  branches  of  the 
U.S.  Government,  except  those  excluded  by  law  or  regulation.  District  of  Columbia  Government  employ- 
ees (with  the  exception  of  law  enforcement  officers,  firefighters,  teachers,  or  other  employees  covered  by 
another  retirement  system)  first  appointed  before  October  I,  1987,  are  also  covered  by  the  CSRS. 

2.  Civil  Service  Retirement  System  (CSRS) 

The  CSRS  was  established  by  Public  Law  66-215,  the  Civil  Service  Relirement  Act,  enacted  on  May  22, 
1920,  and  has  been  amended  by  many  subsequent  acts  of  Congress.  It  is  a  stand-alone  retirement  system 
intended  to  provide  reasonable  benefits  for  long-service  Federal  employees.  The  CSRS  covers  most 
Federal  employees  hired  before  1984. 

a.    Annuity  and  Disability  Benefits 

The  CSRS  provides  normal  retirement  with  a  full  annuity  at  age  55  with  30  years  of  service,  age  60 
with  20  years  of  service,  or  age  62  with  5  years  of  service.  Disability  retirement  is  pemiitted  at  any 
age  with  5  years  of  service  and  involuntary  retirement  at  any  age  after  25  years  of  service  or  at  age 
50  with  20  years  of  service.  Deferred  annuities  are  payable  at  age  62  with  5  years  of  service.  There  is 
no  general  mandatory  relirement  provision.  The  "average  salary"  used  in  benefit  computations  is 
based  on  the  highest  3  years  of  salary.  The  annuity  formula  provides  1.5  percent  of  average  salary  for 
the  first  5  years  of  service,  1.75  percent  for  the  next  five  years,  and  2  percent  for  any  remaining 
service,  up  to  a  maximum  of  80  percent  of  average  salary.  Disability  annuitants  receive  the  greater  of 
the  preceding  computation  or  a  guaranteed  minimum  of  the  lesser  of  40  percent  of  average  salary  or 
the  regular  formula  using  service  projected  to  age  60.  The  law  also  contains  special  eligibility  and 
computation  requirements  for  certain  law  enforcement  officers,  firefighters,  air  traffic  controllers, 
bankruptcy  judges,  congressional  employees.  Members  of  Congress,  and  certain  other  groups. 

Employees  retiring  on  or  after  June  6,  1986.  but  before  December  1,  1990,  (except  those  who  arc 
retiring  on  the  basis  of  disability  or  who  have  a  former  spouse  entitled  by  court  order  to  receive  a 
portion  of  the  employee's  annuity  or  a  survivor  annuity  based  on  the  employee's  service)  were 
eligible  10  elect  an  alternative  form  of  annuity  (AFA).  Those  electing  the  AFA  receive  a  lump-sum 
payment  equivalent  to  their  credit  in  the  Fund,  and  an  annuity  benefit  which  is  reduced  by  llic 
actuarially  determined  value  of  that  lump-sum  payment.  The  Omnibus  Budget  Reconciliation  Act  of 
1  WO,  Public  Law  101-508,  approved  November  5,  1990.  suspended  for  five  years,  Ihc  AFA,  (or  most 
retirees,  but  not  for  those  involuntarily  .separated,  individuals  with  life-threatening  medical  condi- 
tions, and  certain  employees  who  were  involved  with  Operation  Desert  Storm. 

II 
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b.  Deaih  Benents 

Widows  and  widowers  of  those  who  die  in  service  receive  55  percent  of  the  disability  formula  as  a 
benefit  Generally,  this  is  22  percent  of  average  salary.  Widows  and  widowers  of  deceased  annuitants 
receive  55  percent  of  the  annuity  unless  the  employee  annuitant  waived  provision  of  a  survivor 
benefit,  or  elected  to  provide  less  than  a  ftiU  survivor  benefit  Since  the  reduction  (2.5  percent  of 
annuity  up  to  $3,600  a  year  and  10  percent  of  the  rest)  is  much  less  than  the  equivalent  actuarial 
value  of  the  survivor's  annuity,  mo.st  married  annuitants  elect  the  reduced  annuity  with  full  survivor 
benefit  Children  of  deceased  annuitants  and  employees  receive  a  fiat  monthly  amount 

c.  Cost-of-Living  Adjustments  (COLA's) 

In  accordance  with  Public  Law  98-270,  the  Omnibus  Budget  Reconciliation  Act  of  1983,  approved 
April  18,  1984,  annuities  are  adjusted  annually  (December  I  of  each  year,  paid  on  the  first  business 
day  in  January)  to  reflect  the  cost-of-living  adjustment  (COLA)  as  measured  by  the  yearly  change  in 
the  third  calendar  quarter  average  Consumer  Price  Index  (CPl)  for  Urban  Wage  Earners  and  Clerical 
Workers.  Initial  COLA's  of  retiring  employees  (or  their  survivors)  are  prorated  based  on  the  number 
of  months  the  employee  was  in  receipt  of  an  annuity  prior  to  the  effective  date  of  the  increase. 

There  have  been  several  changes  to  the  CSRS'  COLA  provision  in  the  past  several  years.  In  1981, 
Public  Law  97-35,  the  Omnibus  Budget  Reconciliation  Act  of  1981,  changed  the  COLA  to  an  annual 
adjusmient,  made  each  March  based  on  the  change  in  the  CPI  for  the  previous  calendar  year.  In  1982, 
Public  Law  97-253,  the  Omnibus  Budget  Reconciliation  Act  of  1982,  further  altered  the  COLA 
provisions,  resulting  in  a  1-month  delay  of  the  1983  adjustment  and  modifying  the  amount  of  the 
increase  for  non-disabled  retirees  under  age  62.  In  April  1984,  Public  Law  98-270  changed  the 
effective  date  of  all  future  COLA's  to  December  1  of  each  year.  As  a  result  of  Public  Law  98-270, 
there  was  no  COLA  in  fiscal  year  1984.  In  fiscal  year  1986,  the  December  1,  1985,  COLA  was 
cancelled  due  to  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985  (Gramm- 
Rudman-HoUings),  Public  Law  99-177. 


The  CSRS'  COLA' 

s  since 

September 

1977  have  been  as 

follows: 

Effective  Date 

Annuity  Increase 

=w 

Effective  Date 

Annuity 

Increase  (%) 

3/1/78 

2.4 

4/1/83 

3.9 

9/1/78 

4.9 

12/1/84 

3.5  * 

3/1/79 

3.9 

12/1/86 

1.3 

9/1/79 

6.9 

12/1/87 

4.2 

3/1/80 

6.0 

12/1/88 

4.0 

9/1/80 

7.7 

12/1/89 

4.7 

3/1/81 

4.4 

12/1/90 

5.4 

3/1/82 

8.7 

12/1/91 

3.7 

*  3.3  percent  for  non-disabled  employee  annuitants  under  age  62. 

d.    Employee  Deductions  and  Refunds 

Employees  who  separate  from  Government  service  or  transfer  to  a  position  which  is  not  under  the 
CSRS  arc  eligible  for  a  refund  of  the  deductions  taken  from  their  pay.  including  tnicrcsi  (ai  an  annual 
rale  of  3  percent),  if  they  have  more  than  one  but  less  ihan  5  years  of  civilian  service.  These  loial 
(Jeduclions  lor  accumulated  employee  contributions)  amount  to  approximately  S5.^  billion  as  of 
Scplcmbcr  .30.  1991.  This  includes  deductions  for  the  active  workforce  and  for  separated  employees 
Willi  eligibility  for  a  deferred  retirement  annuity. 
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e.     Voluniary  Conlributions 

Employees  covered  by  CSRS  who  want  lo  receive  a  larger  annuity  than  would  be  payable  based  on 
salary  and  service  may  make  voluntary  conlributions.  However,  employees  who  owe  a  deposit  or 
redeposit  for  civilian  service  are  eligible  to  make  voluntary  contributions  only  after  the  deposit  or 
redeposit  is  paid.  An  employee  who  made  voluntary  conuibutions  and  received  a  refund  of  the 
contributions  may  not  make  voluntary  conuibutions  again,  unless  he  or  she  had  a  break  in  service 
after  receiving  the  refund. 

At  retirement,  each  $100  in  a  voluntary  contribution  account  (including  interest  earned)  will  provide 
an  additional  annuity  of  $7  a  year  plus  20  cents  for  each  full  year  the  employee  is  over  age  55.  The 
employee  may  also  choose  to  share  the  additional  annuity  by  electing  to  provide  a  survivor  annuity. 
However,  the  employee's  additional  annuity  would  then  be  reduced  by  10  to  40  percent  depending  on 
the  difference  between  the  employee's  age  and  the  age  of  the  person  designated  lo  receive  the 
survivor  annuity.  Voluntary  contribution  annuities  are  not  increased  by  COLA's. 

Voluntary  conlributions  earn  a  variable  interest  rate  determined  by  the  Dcparlmeni  of  the  Treasury 
each  calendar  year,  based  on  the  average  yield  of  new  investments  purchased  by  the  CSRDF  during 
the  previous  fiscal  year.  The  interest  credited  to  each  voluntary  contributions  account  is  compounded 
annually  on  December  31.  Interest  rales  applicable  to  voluntary  contributions  are  as  follows: 


Year 
Before  1948 

% 
4.0 

1948  -  1984 

3.0 

1985 

13.0 

1986 

11.125 

1987 

9.0 

Year 

% 

1988 

8.375 

1989 

9.125 

1990 

8.75 

1991 

8.625 

1992 

8.125 

As  a  general  rule,  interest  ceases  to  accrue  on  voluntary  contributions  at  the  eariiesl  of  the  following: 
(1)  0PM 's  authorization  of  a  refund  of  voluntary  contributions;  (2)  the  depositor's  separation  from 
Federal  service;  and  (3)  the  depositor's  transfer  to  a  position  not  subject  to  the  CSRDF. 

Total  conlributions  may  not  at  any  lime  exceed  10  percent  of  the  total  basic  pay  the  employee  has 
received  during  Federal  service  lo  date.  An  employee  may  withdraw  all  voluntary  contributions  with 
interest  at  any  lime  before  receiving  additional  annuity  on  those  conlributions. 

3.    Federal  Employees'  Retirement  System  (FERS) 

The  F^RS  was  established  on  June  6,  1986,  by  the  Federal  Employees'  Retirement  System  Act  (FERSA)  of 

1986,  Public  Law  99-335.  It  is  a  three  part  pension  program  which  became  effective  on  January  1,  1987. 
Using  Social  Security  as  a  base,  it  provides  an  additional  basic  benefit  and  a  voluntary  thrift  savings  plan. 
OPM  is  responsible  for  administering  only  the  basic  benefit  portion  of  the  FERS.  The  Thrift  Savings  Plan  is 
administered  by  a  separate  independent  agency,  the  Federal  Retirement  Thrift  Investment  Board.  The  FERS 
generally  covers  those  employees  who  firsl  entered  a  covered  position  on  or  after  January  1.  1984.  Employ- 
ees covered  by  the  CSRS  had  the  opportunity  lo  transfer  lo  the  FERS  coverage  during  the  period  of  July  I, 

1987.  through  December  31,  1987,  and  approximately  86,000  did  so.  In  addition,  ihcre  was  an  extended 
open  season  from  January  1,  1988.  through  June  30,  1988,  for  CSRS  employees  who  mcl  special  criteria. 

a.     Annuity  and  Disability  Benefits 

The  FERS  provides  for  full  immediate  or  deferred  retirement  benefits  at  the  Minimum  Retiremeni 
Age  (MRA)  with  30  years  of  service,  age  60  with  20  years  of  service,  or  age  62  wlih  5  years  of 
service.  The  MRA  is  55  for  tho.se  bom  before  1948,  and  gradually  increases  to  57  for  those  bom  in  or 
after  1970.  Deferred  retirement  benefits  are  also  available  at  or  after  the  MRA  with  10  years  of 
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service  at  reduced  benefit  levels.  Disability  retirement  may  occur  at  any  age  with  18  months  of 
service.  Full  immediate  benefits  are  payable  at  age  50  with  20  years  of  service  or  at  any  age  with  25 
years  of  service  in  certain  cases  of  involuntary  separation  or  separation  during  a  major  reorganization 
or  reduction  in  force. 

The  "average  salary"  used  in  benefit  computations  is  based  on  the  highest  3  years  of  salary.  The 
annuity  formula  generally  provides  1  percent  of  average  salary  times  the  years  of  creditable  service. 
If  retirement  is  at  age  62  or  later,  with  at  least  20  years  of  service,  a  factor  of  1.1  fwrcent  is  used 
rather  than  1  percent.  In  the  first  year  of  retirement,  disability  annuitants  generally  receive  60 
percent  of  their  high-three  average  salary,  minus  100  percent  of  their  Social  Security  disability 
benefits.  Subsequently,  they  receive  40  percent  of  their  high-three  average  salary,  minus  60  percent 
of  their  Social  Security  disabihty  benefit,  until  recomputation  at  age  62.  The  FERS  non-disability 
benefits  of  those  who  transfer  from  the  CSRS  to  the  FERS  may  include  a  portion  computed  under  the 
CSRS'  formula.  The  law  also  contains  special  eligibility  and  computation  requirements  for  cenain 
law  enforcement  officers,  firefighters,  air  traffic  controllers,  congressional  employees,  Members  of 
Congress,  and  military  reserve  technicians. 

Employees  retiring  between  June  6,  1986,  and  December  I,  1990,  (except  those  who  are  retiring  on 
the  basis  of  disability  or  who  have  a  former  spouse  entitled  by  court  order  to  receive  a  portion  of  the 
employee's  annuity  or  a  survivor  annuity  based  on  the  employee's  service)  were  eligible  to  elect  an 
alternative  form  of  annuity  (AFA).  The  Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law 
101-508,  approved  November  5,  1990,  suspended  for  5  years,  the  AFA,  for  most  retirees,  but  not  for 
those  involuntarily  separated,  individuals  with  life-threatening  medical  conditions,  and  cenain 
employees  who  were  involved  with  Operation  Desert  Storm.  Those  electing  the  alternative  annuity 
receive  a  lump-sum  payment  equivalent  to  their  credit  in  the  retirement  fund,  and  an  annuity  benefit 
which  is  reduced  by  the  actuarially-determined  value  of  that  lump-sum  payment. 

A  special  annuity  supplement  is  payable  until  age  62  to  certain  eligible  retirees.  Those  eligible 
include  employees  who  retire  at  the  MRA  with  30  years  of  sei"vice,  age  60  with  20  years  of  service  or 
on  involuntary  retirement.  The  supplement  approximates  the  Social  Security  benefit  earned  while 
employed  under  the  I^RS,  and  is  subject  to  reduction  if  earnings  exceed  a  specified  amount. 

b.  Death  Benefits 

Widows  and  widowers  of  employees  who  die  in  service  after  at  least  1 8  months  of  service  receive  a 
lump-sum  payment  of  $15,000  (indexed  to  CSRS'  COLA's)  plus,  one-half  of  the  annual  rate  of  pay 
at  death  or  one-half  of  the  high-three  average  pay  as  of  the  date  of  death,  whichever  is  higher.  If  the 
employee  had  at  least  10  years  of  service,  the  surviving  spouse  also  receives  an  annuity  equaling  50 
percent  of  the  accrued  basic  retirement  benefit.  Widows  and  widowers  of  deceased  annuitants  receive 
50  percent  of  the  annuity,  unless  the  employee  annuitant  and  spouse  waived  provision  of  a  survivor 
benefit  or  elected  a  benefit  of  25  percent.  Children  of  deceased  annuitants  and  employees  receive  a 
fiat  monthly  amount,  minus  the  amount  of  Social  Security  benefits  payable  to  them. 

c.  COLA'S 

Generally,  refirees  who  are  age  62  or  older  receive  COLA's.  Survivors,  disability  retirees  and  certain 
other  special  groups  receive  COLA's  regardless  of  age.  Annuities  are  adjusted  annually  (December  I 
of  each  year,  paid  on  the  first  business  day  in  Januar>')  lo  rcfiecl  cost-of-living  increases  as  measured 
by  ihc  yearly  change  in  the  third  calendar  quarter's  average  CPI.  If  ihe  CPI  increase  is  3  pcrtcni  or 
more,  ihc  COLA  is  one  percentage  point  less  than  the  CPI  increase,  lithe  CPI  increase  is  two  percent 
10  Ihrcc  percent,  the  COLA  is  2  percent.  If  the  CPI  increase  is  less  than  2  percent,  the  COLA  is  equal 
10  i(.  initial  COLA's  ol  retiring  employees  (or  survivors  ol  an  employee)  are  prorated  based  on  the 
number  o(  months  the  employee  is  in  receipt  of  an  annuity  prior  to  the  effective  date  ol  the  increase. 
The  special  relircmenl  supplement  for  retirees  is  not  increased  by  COLA's;  however,  the  .supplement 
lor  survivors  is  increased. 
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d.    Employee  Deductions  and  Refunds 

Employees  who  are  separated  from  Government  service  or  transferred  to  a  position  which  is  not 
under  the  FERS  are  eligible  for  a  refund  of  the  deductions  taken  from  their  pay,  plus  interest  at  a 
variable  market-based  rate.  Once  refunded,  a  redeposii  for  this  service  cannot  be  made. 

B.  SUMMARY  OF  SIGNIFICANT  ACCOUNTING  AND  ACTUARIAL  POLICIES 

1 .  CSRDF  Reporting 

The  CSRDF  contains  two  tiers  of  defined  pension  benefits  (CSRS  and  FERS)  and  receives  all  deposits 
and  makes  all  disbursements  for  CSRS  and  FERS.  As  such,  the  CSRDF  is  considered  the  plan  for 
financial  reporting  purposes  and  separate  disclosures  of  operating  results  or  infonmation  for  the  CSRS 
and/or  the  FERS  are  presented  only  where  appropriate. 

2.  Valuation  of  Investments 

The  Fund's  investments  consist  solely  of  United  Slates  Government  securities,  which  represent  99 
percent  of  the  Plan's  net  assets  as  of  September  30,  1991.  The  fair  value  of  special  Treasury  bonds. 
Federal  Financing  Bonds,  and  Certificates  of  Indebtedness  equals  the  par  value;  these  securities  are 
always  redeemed  at  par  value  regardless  of  the  date  of  redemption  or  the  rale  of  interest,  as  specified  by  5 
U.S.C.  8348(d).  The  fair  value  of  U.S.  Treasury  Bonds  is  delermined  by  using  the  over-the-counter 
quotations  for  September  30,  1991,  reported  in  tise  Wall  Street  Journal. 

3.  Actuarial  Pre.sent  Value  of  Accumulated  Plan  Benefits 

Accumulated  plan  benefits  are  the  future  benefit  payments  attributable  to  employees'  service  rendered 
prior  to  the  valuation  dale  of  September  30,  1991.  Accumulated  plan  benefits  include  benefits  expected 
10  be  paid  to:  (a)  retired  or  separated  employees  and  their  beneficiaries,  (b)  beneficiaries  of  deceased 
employees,  and  (c)  present  employees  or  their  beneficiaries,  including  refunds  of  employee  contributions. 
Total  projected  .service  is  used  to  determine  eligibility  for,  but  not  the  amount  of,  retirement  benefits.  The 
value  of  voluntary,  involuntary,  and  deferred  retirement  benefits  is  based  on  the  regular  formula  using 
service  to  the  valuation  date.  The  value  of  disability  benefits  and  benefits  for  survivors  of  employees  is 
determined  by  multiplying  the  benefit  the  employee  would  receive  on  his  or  her  dale  of  disability  or 
death  by  a  ratio  of  service  at  the  valuation  date  to  projected  service  at  the  time  of  disability  or  death. 
Employees  are  assumed  to  continue  to  earn  their  final  salaries  of  the  valuation  date,  with  no  future 
increases.  Thus,  for  employees  retiring  after  fiscal  year  1994,  the  projected  high-three  average  salary 
would  be  the  same  as  the  final  salary  in  fiscal  year  1991.  The  annuity  benefits  are  assumed  to  increase 
based  on  an  assumed  inflation  rale  of  5  percent  per  year  after  retirement,  and  are  discounted  to  the 
valuation  date  assuming  a  7  percent  rale  of  interest. 

4.  Depreciation 

Capitalized  property  includes  all  furniture  and  equipment.  Depreciation  is  based  on  the  straight-line 
method,  without  regard  lo  salvage  value.  It  is  assumed  all  capitalized  property  has  a  10-year  life  and  will 
depreciate  10  percent  per  year.  All  new  property  is  assumed  to  have  been  purchased  at  the  midpoint  ol 
the  year  and  is  depreciated  in  the  year  of  acquisition  for  6  months  or  5  percent  of  cost. 

5.  Allowance  for  Waivers  and  Bad  Debts 

For  accounts  in  the  process  of  collection,  the  allowance  lor  waivers  and  bad  debts  is  cxpcricncc-bascd. 
usins;  an  auing  .schedule  of  accounts  receivable.  For  suspended  accounts  pending  reconsideration,  the 
allowance  lor  waivers  and  bad  debts  has  been  revised  for  1991.  based  on  experience  thai  40  percent  will 
be  waived  or  written  off.  The  1990  reporting  is  based  on  a  lower  allowance. 
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C.  FUNDING  POLICY 

1 .    Employee/Employing  Agency  Contributions 
a.    CSRS 


Most  employees  covered  by  the  CSRS  contribute  7  percent  of  basic  pay  to  the  CSRDF.  Law  enforce- 
ment officers,  firefighters,  and  congressional  employees  contribute  an  additional  0.5  percent  of  basic 
pay.  while  Members  of  Congress  contribute  8  percent.  Each  employing  agency  matches  the  CSRS- 
covered  employee  contributions  The  total  employee  and  employing  agency  contribution  for  most 
CSRS  employees  of  14  percent  is  close  to  the  "static"  normal  cost  of  the  CSRS  benefit 

b.    FERS 

Most  employees  covered  by  the  FERS  contribute  a  percentage  of  basic  pay  equal  to  7  percent  minus 
the  prevailing  Old-age,  Survivors  and  Disability  Insur  nee  (OASDI)  rate.  Special  employees  such  as 
Members  of  Congress,  law  enforcement  officers,  firefighters,  air  traffic  controllers,  and  congres- 
sional employees  contribute  an  additional  0.5  percent.  Agencies  contribute  the  difference  between  the 
full  "dynamic"  noimal  cost  of  FERS  coverage  and  the  employee  contribution. 

2.    Public  Law  91-93,  The  Civil  Service  Retirement  Amendments  of  1969 

Under  Public  Uw  91-9^  the  Treasury  makes  three  types  of  payments  to  the  CSRDF:  (1)  payments  lo 
amortize,  over  a  30-year  period,  any  increase  in  the  CSRS  unfunded  liability  that  results  from  new  or 
liberalized  benefits  (excluding  automatic  cost-of-living  increases  in  annuities),  increases  in  pay,  or 
extension  of  coverage  to  new  employee  groups;  (2)  a  payment  of  5  percent  interest  on  the  CSRS 
"statutory"  unfunded  liability;  and  (3)  a  payment  of  the  estimated  cost  of  benefits  attributable  to  CSRS 
military  service  less  the  value  of  certain  deposits  made  by  employees  for  such  service. 

The  CSRS  unfunded  liability  which  is  used  in  dctemiining  the  amount  of  the  Treasury  contributions  is 
defined  in  5  U.S.C.  8331  as  the  estimated  excess  of  the  present  value  of  all  benefits  payable  from  the  Fund 
to  employees,  fomier  employees,  and  their  survivors,  over  the  sum  of:  ( I )  the  present  value  of  deductions  to 
be  withheld  from  the  future  basic  pay  of  employees  and  of  future  agency  contributions  to  be  made  in  their 
behalf:  plus  (2)  the  present  value  of  the  remaining  30-year  amortization  payments  which  had  previously 
been  scheduled;  plus  (3)  the  Fund  balance  as  of  the  date  the  unfunded  liability  is  dctemiincd.  ALso,  the 
present  value  of  benefits  and  contributions  are  detemtined  under  "static"  economic  assumptions  which  use  a 
5  percent  annual  interest  rate  and  no  future  salary  inflation  or  cost-of-living  increases  in  annuity.  For  the 
purposes  of  this  computation,  the  Fund  balance  is  defined  as  cash  and  investments  at  par  value  which  are 
attributable  to  CSRS.  The  CSRS  "statutory"  unfunded  liabUiiy,  as  of  September  30,  1991,  is  $195.1  biUion 
and,  as  of  September  30, 1990,  $193.5  billion. 

In  fiscal  year  1991,  $2.7  billion  in  benefits  were  attributable  to  military  service.  The  Treasury  payment 
was  calculated  by  reducing  that  amount  by  $18.1  million,  the  sum  deposited  for  military  service  by 
employees  who  retired  during  the  year.  Of  the  $2.7  billion  in  benefits  attributable  to  military  service, 
approximately  $450  million  was  attributable  to  military  retirees  with  20  or  more  year;  of  military  service. 
These  employees  waived  their  military  retirement  benefits,  and  all  of  their  military  .service  wa.s  crcdiicd 
loward  a  CSRS  annuity.  The  total  amount  deposited  by  employees  who  retired  in  fiscal  year  1991  wlili 
20  or  more  years  of  military  service  was  approximately  $9  million. 
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3.    U.S.  Postal  Service 

Officers  and  career  employees  retained  coverage  under  the  CSRS  when  the  U.S.  Postal  Service  com- 
menced operations  on  July  I,  1971.  This  coverage  has  also  been  continued  where  applicable  under  the 
FERS.  The  U.S.  Postal  Service  and  its  employees  each  contribute  to  the  CSRS  and  the  FERS  as  do  other 
agencies.  However,  unlike  other  Federal  agencies,  the  U.S.  Postal  Service  is  required  to  make  three 
additional  payments  under  the  following  laws: 

a.  Public  Law  93-349,  Civil  Service  Retirement  Fund  -  Postal  Employee  Benefits 

This  law  requires  the  U.S.  Postal  Service  to  make  contributions  to  amortize,  over  a  30-year  period, 
any  increase  in  the  CSRS  unfunded  liability  resulting  from  an  increase  in  covered  U.S.  Postal  Service 
employees'  basic  pay;  i.e.,  the  pay  on  which  retirement  benefits  and  contributions  are  based.  By  law, 
5  U.S.C.  8348(h)(2),  the  30-year  amortization  payment  is  computed  by  0PM,  and  the  U.S.  Postal 
Service  is  required  to  make  the  first  installment  of  each  payment  at  the  end  of  the  fiscal  year  in  which 
an  increase  in  pay  becomes  effective.  The  payments  are  reflected  in  the  CSRDF  financial  statements 
in  the  year  in  which  they  become  due  and  payable. 

The  U.S.  Postal  Service  labor-management  agreements  generally  provide  for  two  types  of  pay 
increases  during  the  3-year  term  of  an  agreement:  (1)  general  increases,  which  result  in  an  immediate 
increase  in  basic  pay  for  all  employees  and,  (2)  cost-of-living  adjustments  (COLA's)  which  result  in 
an  increase  in  base  pay  but  not  an  immediate  increase  in  basic  pay.  Basic  pay  is  not  increased  until 
these  COLA'S  are  "rolled  in,"  which  is  generally  provided  for  under  the  terms  of  a  subsequent 
labor-management  agreement.  Moreover,  since  1981,  the  U.S.  Postal  Service  labor-management 
agreements  have  adopted  a  two-phase  approach  for  determining  when  COLA's  become  part  of  basic 
pay. 

For  example,  under  the  provisions  of  the  1985-1987  agreement,  COLA's  granted  during  the  term  of 
the  1982-1984  agreement  were  rolled  into  basic  pay  during  fiscal  year  1985  for  those  employees  who 
were  within  6  years  of  eligibility  for  normal  retirement  as  of  July  21,  1984,  and  elected  a  roll-in. 
However,  the  1985-1987  agreement  also  guaranteed  that  the  COLA's  granted  during  the  term  of  the 
1982-1984  agreement  would  be  rolled  into  basic  pay  for  all  other  employees  in  fiscal  year  1988. 

Under  the  1988-1991  agreement,  COLA's  granted  during  the  term  of  the  1985-1987  agreement  were 
rolled  into  basic  pay  in  fiscal  year  1988  for  employees  within  6  years  of  eligibility  for  retirement  as 
of  November  1987.  This  agreement  also  provided  for  roll-in  for  all  other  employees  in  fiscal  year 
1991.  Additionally,  this  contract  provides  for  various  guaranteed  general  increases  in  basic  pay, 
including  a  general  increase  of  2  percent,  effective  in  July  1987,  which  was  paid  retroactively  in 
fiscal  year  1988. 

For  purposes  of  preparing  the  actuarial  valuations  and  projections  in  this  report,  the  total  payroll  for 
Postal  employees  as  of  September  30,  1991,  includes  all  COLA's  granted  during  the  1985- 19S7 
agreement,  including  the  COLA  for  those  employees  for  whom  the  COLA  was  guaranteed  to  be 
rolled  into  basic  pay  during  fiscal  year  1991. 

b.  Public  Law  99-335,  The  Federal  Employees'  Retirement  System  Act  of  1986 

Under  this  act.  any  unfunded  liability  arising  under  the  FERS  is  fully  funded  by  means  of  level 
.3()-ycar  amortization  payments.  Unfunded  liabilities  attributable  to  U.S.  Postal  Service  employees 
are  financed  via  payments  from  the  Postal  Service,  whereas  those  attributable  to  non-Postal  employ- 
ees are  funded  by  direct  Treasury  transfer  paymenLs. 
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c.    Public  Law  101-508,  The  Omnibus  Budget  Reconciliation  Act  of  1990 

This  law  provides  for  Postal  Service  flnancing  of  the  cost  of  COLA's  paid  to  all  former  employees  of 
the  Postal  Service  who  retired  since  July  1,  1971,  and  to  their  survivors.  Any  increases  in  the  static 
unfunded  liability  under  CSRS  attributable  to  service  with  the  Postal  Service  are  amortized  over  IS 
years. 

4.  Public  Law  96-70,  The  Panama  Canal  Act  of  1979 

Under  this  act,  the  Panama  Canal  Commission  is  required  to  make  contributions  to  pay  for  the  additional 
cost  of  the  liberalized  retirement  benefits  that  are  provided  by  the  Act.  The  additional  cost  is  determined 
by  assuming  future  salary  and  cost-of-living  adjustments  in  order  to  provide  a  more  accurate  measure  of 
the  ultimate  or  true  costs  and  to  ensure  that  the  Panama  Canal  Treaty  does  not  result  in  any  additional 
costs  to  the  taxpayer. 

5.  Public  Law  98-615,  The  Civil  Service  Retirement  Spouse  Equity  Act  of  1984 

Under  this  law,  the  Fund  incurs  an  additional  cost  for  providing  a  limited  number  of  survivor  annuities 
which  would  not  have  been  allowed  prior  to  the  Act.  The  Treasury  is  required,  at  the  end  of  each  fiscal 
year,  to  make  a  direct  transfer  payment  to  the  CSRDF  to  cover  these  costs.  The  Spouse  Equity  transfer 
for  fiscal  year  1991  was  $40.3  million. 

6.  Public  Law  99-335,  The  Federal  Employees'  Retirement  System  Act  of  1986 

This  law  provides  for  separate  financing  of  all  benefits  attributable  to  FERS,  including  those  benefits 
attributable  to  frozen  CSRS  service  for  employees  who  elect  FERS,  based  on  a  dynamic  "entry  age  normal" 
funding  method.  Agencies  and  employees  are  required  to  contribute  the  dynamic  normal  cost.  Any 
supplemental  liabilities  under  FERS  are  to  be  amortized  over  30  years.  Supplemental  liabilities  attributable 
to  Postal  employees  are  to  be  amortized  by  the  U.S.  Postal  Service,  while  liabilities  attributable  to  non- 
Postal  employees  are  amortized  by  Treasury.  The  sup)plemental  liability  as  of  September  30,  1988,  is  being 
amortized  by  payments  of  $419  million  per  year  from  the  Treasury  and  $32  million  from  the  U.S.  Postal 
Service  starting  on  September  30,  1989.  In  addition,  increases  in  the  supplemental  liability  during  1989  and 
1990  attributable  to  non-Postal  employees  are  being  amortized  by  payment  of  $16  million  per  year  starting 
on  September  30, 1990,  and  $24  million  per  year  starting  on  September  30,  1991. 

7.  Public  Law  101-508,  the  Omnibus  Budget  Reconciliation  Act  of  1990 

The  Omnibus  Budget  Reconciliation  Act  of  1990,  approved  November  5.  1990,  made  several  changes  in 
the  retirement  law.  Temporary  major  changes  were  made  in  the  alternative  form  of  annuity  (AFA) 
program  which  was,  for  most  retirees,  suspended  for  up  to  5  years.  The  right  to  elea  the  AFA  was 
continued  for  involuntarily  separated  retirees,  individuals  with  life-threatening  medical  conditions,  and 
certain  employees  involved  with  Operation  Desert  Storm.  An  alternative  to  paying  a  redeposit  for  certain 
refunded  service  under  CSRS  was  established  under  which  the  annuity  can  be  actuarially  reduced  based 
upon  the  amount  of  the  redeposit  due.  A  portability  of  benefits  program  was  established  for  nonap- 
propriated fund  instrumentality  (NAFI)  employees  whereby  specified  employees  transferring  from  NAFI 
to  civil  service  (or  vice  versa)  will  have  a  one-time  opportunity  to  elect  to  remain  under  their  old  retire- 
ment plan  for  the  remainder  of  their  Government  service. 
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D.  REFUNDS  AND  THE  ALTERNATIVE  FORM  OF  ANNUITY 

Employees  who  separate  from  Government  service  or  transfer  to  a  position  not  covered  by  the  CSRDF  are 
entitled  to  a  refund  of  accumulated  retirement  deductions  under  certain  conditions.  Employees  with  more 
than  5  years  of  service  may  leave  their  accumulated  retirement  deductions  in  the  Fund,  entitling  ihcm  to  a 
deferred  annuity  at  age  62.  Refunds  of  retirement  contributions  include  both  current  and  prior  year  employee 
contributions. 

Employees  who  retired  between  June  6,  1986,  and  December  1,  1990,  (except  those  who  were  retiring  on  the 
basis  of  disability  or  who  had  a  former  spouse  entitled  by  a  court  order  to  receive  a  portion  of  the  employee's 
annuity  or  a  survivor  annuity  based  on  the  employee's  service)  were  eligible  to  elect  an  alternative  form  of 
annuity  (AFA).  Those  electing  the  AFA  received  a  lump-sum  payment  equivalent  to  their  credit  in  the  Fund, 
and  an  annuity  benefit  which  is  reduced  by  the  actuarially  determined  value  of  that  lump  sum  payment.  The 
Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law  101-508,  temporarily  suspended  the  AFA  for  most 
retirees. 

E.  RECEIVABLE  FROM  THE  POSTAL  SERVICE 

Government  contributions  includes  $23  million  due  from  the  U.S.  Postal  Service  because  that  organization 
could  not  compute  the  FY  1991  increase  in  basic  pay  for  non-bargaining  unit  employees  in  time  to  be  paid  in 
FY  1991.  Consequently,  on  September  30,  1992,  a  retroactive  payment  plus  5  percent  interest  will  be 
required. 

In  fiscal  year  1990,  the  Fund  billed  the  U.S.  Postal  Service  $1,764  billion.  The  U.S.  Postal  Service  remitted 
only  $1,690  billion.  Consequently,  Government  contributions  for  the  FY  1990  statement  includes  a  receiv- 
able of  $74  million  from  the  U.S.  Postal  Service.  This  amount  was  uansferred  to  the  CSRDF  in  October 
1991. 


F.    INVESTMENTS 

The  Fund's  investment  portfolio  is  held  in  a  trtisi  fund  managed  by  the  Department  of  the  Treasury.  The 
following  presents  the  principal  amounts  and  fair  values  of  these  investments; 

September  30, 1991 

(Thousands  of  dollars) 
Principal  Amount  Fair  Value 

Marketable  securities: 

U.S.  Treasury  Bonds  $     2,338^12  $     2,407,927 

Nonmarketable  securities:  / 

Special  Treasury  Bonds                                                   219,550,496  219,550,496 

Federal  Financing  Bonds                                                   14,999,990  14,999,990 

Certificates  of  Indebtedness                                               21,659,999  21,659,999 

256,210,485  256,210,485 

Total  Investments                                                                  258,548,997  $258,618,412 
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Marlceiable  securities: 
U.S.  Treasury  Bonds 

Nonmarkelable  securities: 
Special  Treasury  Bonds 
Federal  Financing  Bonds 
Certificates  of  Indebtedness 

Total  Investments 


September  30, 1990 

(Thousands  of  dollars) 


Principal  Amount 
$      2,338,512 


197.918.703 

14,999.990 

20.428.984 

233.347.677 

$235,686,189 


Fair  Value 
$      2.240,504 


197,918,703 

14,999,990 

20,428,984 

233,347,677 

$235,588,181 


G.  ADMINISTRATIVE  EXPENSES 


Personnel  Compensation  and  Benefits 

Rent,  Communications,  and  Utilities 

Other  Service 

Reimbursement  to  Merit  Systems  Protection  Board 

Printing  and  Reproduction 

Travel  and  Transportation 

Supplies  and  Materials 

Equipment  and  Capital  Improvements 


(Thousands  of  dollars) 


Total  Administrative  Expenses 


1991 

$  45,899 

8,601 

7,446 

1,450 

560 

462 

421 

266 

$65,105 


1990 

$41,896 

1 1 ,476 

5,582 

1,400 

887 

355 

503 

164 

$  62.263 


H.  PLAN  AMENDMENTS 


1.  Fiscal  Year  1990 


The  Intelligence  Authorization  Act  for  fiscal  year  1991  Public  Law  101-193,  approved  November  30,  1989, 
provides  greater  benefits  under  CSRS  and  FERS  based  upon  certain  service  perfomied  for  the  CIA 
overseas.  However,  the  statute  provides  that  the  costs  of  those  benefits  shall  be  paid  from  the  Central 
Intelligence  Agency  Retirement  and  Disability  Fund. 

Retirees  may  elect  an  alternative  form  of  annuity  which  permits  them  to  receive  a  lump-sum  payment 
equal  to  their  retirement  contributions,  with  actuarially  reduced  annuity  benefits.  Temporary  legislation 
enacted  in  1987  provided  that  through  September  30,  1989,  the  payment  would  be  made  in  two  pans, 
with  60  percent  paid  initially  and  the  remaining  40  percent  plus  interest  paid  1  year  after  rctincmcni. 
Public  Law  101-103.  Performance  Managemeni  and  Recognition  System  Reauthorization  Act  of  1989. 
approved  September  30.  1989,  extended  these  provisions  through  December  2,  1989.  Idcniical  lan- 
guage in  iwo  separate  bills  (Public  Law  101-227.  appmved  December  12,  19X9.  and  Public  Law 
l()l-2.W.  approved  December  19.  1989)  further  extended  the  program  through  September  .^0.  1990.  and 
modi  (led  il  by  .specifying  that  both  the  first  and  second  payments  would  be  50  percent  of  ihc  lump-sum. 
Iniervsi  remains  payable  with  the  second  payment. 
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c.  Public  Law  101  -239.  the  Omnibus  Budget  Reconciliation  Act  of  1989,  approved  on  December  12, 1989, 
provided  for  higher  payments  from  the  Postal  Service  to  fund  cost-of-living  adjustments  for  its  fomicr 
employees  who  retired  since  1986,  and  their  survivors. 

d.  Under  Public  Law  101-246,  the  Foreign  Relations  Authorization  Act,  Fiscal  Years  1990  and  1991, 
approved  February  16,  1990.  certain  foreign  nationals  employed  by  the  Department  of  State  overseas 
may  elect  to  transfer  their  interest  in  the  CSRS  to  a  local  trust  or  retirement  plan,  thereby  voiding  all 
rights  under  the  CSRS.  Both  employee  and  agency  contributions,  plus  interest,  may  be  transferred 
out  of  the  Fund  under  this  provision  after  October  1,  1991. 

2.  Fiscal  Year  1991 

a.  Public  Law  101-428,  the  Capitol  Police  Retirement  Act,  approved  October  15,  1990,  provides 
enhanced  and  more  unifomi  benefits  under  FERS  and  CSRS  for  members  of  the  Capitol  Police.  The 
law's  provisions  are  similar  to  those  presently  applicable  to  law  enforcement  officers  and  rircfighlcrs, 
including  eariier  optional  retirement  eligibility,  more  liberal  benefit  computation  provisions,  and 
mandatory  retirement.  Application  of  the  provisions  become  effective  gradually  between  enacunent 
and  1994. 

b.  Public  Law  101-510  provides  that  certain  Panama  Canal  Commission  employees  are  entitled  to 
improved  benefits.  This  law  extends  the  preferential  CSRS  provisions  granted  to  pre-treaty  Panama 
Canal  Commission  employees  to  subsequently  employed  individuals,  so  long  as  they  retire  with  1 1 
years  of  Panama  Canal  Commission  service.  Such  employees  are  subject  to  more  liberal  eligibility 
and  computation  provisions.  However,  the  Panama  Canal  Commission  must  reimburse  the  Fund  for 
the  resulting  increase  in  the  unfunded  liability. 

c.  The  Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law  101-508.  approved  November  5,  1990, 
made  several  changes  in  the  retirement  law.  The  opportunity  for  most  retirees  to  elect  the  alternative 
form  of  annuity  (AFA)  was  suspended  for  up  to  5  years.  An  alternative  to  paying  a  redeposit  for 
certain  refunded  service  under  CSRS  was  established  in  which  the  annuity  can  be  actuarially  reduced 
based  upon  the  amount  of  the  redeposit  due.  A  portability  of  benefits  program  was  established  for 
nonappropriated  fund  instrumentality  (NAR)  employees.  Specified  employees  transferring  from 
NAFl  to  civil  service  positions  (or  vice  versa)  will  have  a  one  time  opportunity  to  elect  to  remain 
under  their  old  retirement  plan  for  the  remainder  of  their  Government  service.  Also,  the  U.S.  Postal 
Service  is  required  to  make  higher  payments  to  defray  the  cost  of  past  and  future  COLA's  to  its 
retirees. 

d.  The  Federal  Employees  Pay  Comparability  Act  of  1990,  Public  Law  101-509,  approved  November  5, 
1990,  permits  certain  retirees  to  be  reemployed  and  receive  both  annuity  and  full  pay.  It  also  raised 
the  mandatory  retirement  age  for  law  enforcement  officers  from  55  to  57. 

e.  Public  Law  101-530,  approved  November  6,  1990,  further  liberalized  retirement  credit  for  pre-1969 
National  Guard  Technician  (NGT)  service.  Upon  timely  payment  of  a  deposit,  retirement  service 
credit  for  NGT  service  will  be  available  to  all  Federal  employees,  former  Federal  employees,  and 
survivor  annuitants  who  were  not  previously  eligible  for  it. 

f  A  new  retirement  system  was  created  which,  at  the  election  of  the  individual,  cover  certain  judges 
formerly  covered  under  FERS  or  CSRS.  Public  Law  101-650.  approved  December  I.  1990.  estab- 
lished a  new  system  for  Claims  Court  Judges.  Amendments  were  made  to  the  CSRS  and  FERS 
provisions  applicable  to  such  judges. 
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I.    CONTINGENT  LIABILITIES 

The  Office  of  Personnel  Managemeni  has  certain  claims,  lawsuits  and  complaints  pending  against  it.  In  the 
opinion  of  management  and  legal  counsel,  the  resolution  of  these  matters  will  not  materially  affect  the 
CSRDF's  fmancial  position  or  the  results  of  its  operations. 

J.    CHANGE  IN  ACTUARIAL  ASSUMPTIONS 

In  June  1987,  the  Board  of  Actuaries  of  the  CSRDF  announced  a  change  in  the  dynamic  economic  assump- 
tions used  to  cost  both  tiers  of  CSRDF  benefits.  The  economic  assumptions  reflect  predictions  about  the 
long-term  relationships  among  inllation,  interest  on  investments,  and  salary  adjustments.  The  new  assump- 
tions reflect  recent  financial  experience  and  indicate  a  more  optimistic  view  on  the  part  of  the  Board  about 
long-term  interest  earnings  vis-a-vis  the  other  two  factors.  These  new  assumptions  become  effective  for  the 
FERS  normal  cost  contributions  for  all  payroll  periods  beginning  on  or  after  October  1,  1987.  In  April  1989, 
the  Board  announced  a  change  in  the  demographic  rates  used  in  the  actuarial  valuations,  which  include 
withdrawal,  death,  disability,  and  retirement  rates,  and  individual  merit  and  longevity  increases.  However, 
the  economic  assumptions  did  not  change.  The  old  and  new  economic  assumptions  for  the  CSRDF,  as  wcU 
as  the  CSRS  and  the  FERS  normal  costs,  are  as  follows: 


Effective  Date 

10/1/79 

10/1/83 

10/1/87 

4/1/89 

Inflation 

5.0% 

5.0% 

5.0% 

5.0% 

Interest 

6.0% 

6.5% 

7.0% 

7.0% 

Salary  growth 

5.5% 

5.5% 

5.0% 

5.0% 

Normal  cost: 

CSRS 

36.81% 

34.84% 

28.9% 

28.29% 

FERS 

NA 

16.1%* 

13.8% 

13.7% 

*  Effective  January  I,  1987 

The  more  interest  the  CSRDF  earns  on  investments,  the  lower  the  contributions  necessary  to  pay  for  benefits. 
Employee  contributions  for  the  FERS  and  both  agency  and  employee  contributions  for  the  CSRS  are  set  by 
statute  and  are  not  affected  by  the  change  in  assumptions. 
h 

K.  FUNDS  WITH  TREASURY  AND  ON-HAND 

At  each  fiscal  year-end,  the  U.S.  Postal  Service  (USPS)  transfers  monies  to  the  CSRS  in  accordance  with 
statute.  For  fiscal  year  1990,  the  USPS  was  advised  of  a  liability  for  $1.76  billion  and,  in  accordance  with 
nornial  practice,  the  USPS  was  instructed  to  credit  this  amount  to  the  CSRDF  on  its  Statement  of  Trans- 
actions report  to  the  Treasury  for  September  1990.  As  is  also  practice,  OPM  informed  the  Treasury  on 
September  30,  1990,  that  this  amount  should  be  invested  to  the  credit  of  the  CSRDF  on  that  day.  However, 
OPM  learned  subsequently  from  the  Treasury  that  the  amount  actually  reported  by  the  USPS  was  less  than 
the  amount  of  the  liability  of  which  it  was  advised.  Consequently,  the  CSRDF  was  "ovcr-lnvesicd"  lor 
September,  which  is  reflected  in  the  financial  statements  as  a  "negative"  ca.sh  balance.  This  situation  was 
corrected  during  the  month  of  October  1990. 
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L.  SUBSEQUENT  EVENTS 

The  Board  of  Actuaries  adopted  a  new  set  of  demographic  assumptions  for  the  calculation  of  normal  cost  of 
the  FERS.  As  a  consequence,  both  the  normal  cost  of  FERS  coverage  and  agency  contributions  for  FERS 
employees  changed.  Normal  cost  Is  an  estimate  of  the  percentage  of  pay  which  must  be  contributed  for  a 
typical  group  of  new  employees  over  their  careers  in  order  to  pay  fully  for  their  FERS  basic  benefits  upon 
retirement. 

The  following  table  provides  the  revised  FERS  normal  cost  and  agency  contribution  rates  for  the  various 
types  of  FERS  employees.  Federal  regulations  provide  that  agency  contributions  may  be  changed  only  at  the 
beginning  of  a  fiscal  year.  Thus,  the  new  agency  contribution  rates  were  effective  with  the  first  pay  period 
beginning  on  or  after  October  1 ,  1991 .  Employee  contributions  for  the  FERS  and  both  agency  and  employee 
contributions  for  the  CSRS  are  set  by  statute  and  are  not  affected  by  the  change  in  assumptions.  Thus,  there 
was  no  change  in  the  withholding  rate  for  FERS  employees  in  October  1991. 

Type  Normal  Cost  (%)  Agency  Contribution  Rate  (%) 

Military  reserve  technicians  13.3  12.5 

Air  traffic  controllers  26.2  24.9 

Law  enforcement  officers,  28.6  27.3 

firefighters,  and  employees 

under  section  302  of  the  CIA 

Act  of  1964  for  Certain  Employees 

Congressional  employees  20. 1  1 8.8 

Members  of  Congress  20.8  19.5 

All  other  employees  13.7  12.9 
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CTVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

ACTUARIAL  VALUATION  OF 
THE  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

Since  the  Civil  Service  Reliremeni  and  Disability  Fund  (CSRDF)  is  available  to  pay  both  CSRS  and  FERS 
benefits,  ii  comprises  a  single  retiremeni  plan  for  actuarial  purposes,  even  though  there  are  two  different  benefit 
tiers  and  funding  methods  and  the  activities  associated  with  each  tier  are  accounted  for  separately.  The  results  of 
the  actuarial  valuation  are  shown  for  CSRS  and  FERS  separately  along  with  the  results  for  both  tiers  combined  in 
Tables  1-5  (pages  31-48). 

Employee  and  Annuitant  Population 

The  actuarial  valuation  of  the  Fund  is  based  on  the  employee  and  annuitant  populations  as  of  September  30, 
1991.  There  were  a  total  of  2,986,000  employees  as  of  this  date,  determined  on  a  full-time  equivalent  basis, 
including  1 ,260,000  covered  under  FERS.   The  balance  of  1 ,726,000  employees  are  covered  under  CSRS. 

The  inactive  population  as  of  September  30,  1991,  includes:  1,628,900  retired  employees;  422,600  survivors  of 
annuitants:  1 2 1 ,600  survivors  of  employees;  40,600  child  survivois;  and  2 1 1 ,000  vested  separated  employees. 

Economic  Assumptions 

The  actuarial  valuation  presented  in  Table  1  (page  31)  is  based  on  "dynamic"  economic  assumptions  which 
explicitly  take  inflation  into  account.  The  OMB/GAO  instructions  for  this  report  recommend  the  use  of  a  long 
term  inflation  as.sumption  of  5  percent  per  annum,  whereas  prior  to  fiscal  year  1987,  the  use  of  a  5  percent  rate  of 
infiation  was  required. 

In  June  1987,  the  Boanl  of  Actuaries  of  the  CSRDF  adopted  a  new  set  of  economic  assumptions  to  be  used  to 
calculate  the  normal  cost  for  FERS  and  for  the  dynamic  actuarial  valuations  of  CSRS  effective  October  1,  1987. 
The  Board  concurred  with  the  use  of  a  5  percent  long-term  inflation  rate  and  also  detcnnincd,  based  on  a  study  of 
long  temi  historical  trends,  that  interest  rates  on  long-tenn  Government  securities  could  be  expected  to  exceed 
the  rate  of  infiation  by  2  percent  per  annum,  resulting  in  a  long-term  interest  rate  assumption  of  7  percent  per 
annum.  Finally,  the  Board  determined  that  Federal  salaries  could  be  assumed  to  increase  at  the  rate  of  5  percent 
per  annum.  In  addition  to  these  a.ssumed  5  percent  general  salary  increases,  there  is  also  a  scale  of  individual 
merit  and  longevity  increases  that  is  used  in  the  valuation.  In  April  1991,  The  Board  approved  a  new  set  of 
demographic  assumptions,  which  include  withdrawal,  death,  disability,  and  retirement  rates,  and  a  scale  of 
individual  merit  and  longevity  salary  increases. 

The  actual  employee  and  employing  agency  contributions  to  CSRS  are  set  by  statute.  Supplemental  payments  are 
also  provided  under  a  statutory  funding  method  passed  by  Congress  in  1969.  This  funding  method  is  based  on  the 
"static"  economic  assumptions  of  no  future  infiaUon,  no  future  general  schedule  salary  increases,  and  a  5  percent 
interest  rate. 
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Normal  Cost  (Page  3 1 ) 

The  normal  cosi  is  the  level  percentage  of  pay  which  would  have  to  be  contributed  Tor  a  typical  group  of  new 
employees  over  their  entire  working  careers  in  order  to  fully  finance,  with  interest,  all  of  their  retirement  benefits. 

FERS  is  funded  under  an  entry  age  normal  funding  method  as  prescribed  in  Chapter  84  of  Title  5,  U.S.C.  Agen- 
cies and  employees  contribute  the  dynamic  normal  cost.  i.e.  the  normal  cost  determined  under  dynamic  economic 
assumptions.  Under  reRS,  the  employees  contribute  a  percentage  of  salary  that  is  equal  to  the  difference  between 
7  percent  and  the  tax  rate  under  the  OASD!  portion  of  Social  Security.  An  extra  0.5  percent  of  pay  is  contribulcd 
by  law  enlorcement  officers  and  firefighters,  air  traffic  controllers,  congressional  employees,  and  Members  of 
Congress.  The  dynamic  normal  cost  for  FERS  regular  employees  is  1 3.7  percent.  This  normal  cost  is  for  the 
defined  benefit  plan  only  and  does  not  include  the  cost  of  Social  Security  or  the  Thrift  Plan. 

For  CSRS,  employees  and  agencies  each  contribute  7  percent  of  pay,  and  the  total  contribution  of  14  percent  of 
pay  approximates  the  normal  cost  for  CSRS,  determined  under  static  economic  assumptions.  For  purposes  of  this 
report,  however,  the  normal  cost  and  the  actuarial  valuation  of  CSRS  are  based  on  dynamic  economic  assump- 
tions. The  dynamic  nonnal  cost  for  CSRS  regular  employees  is  28.29  percent. 

Unfunded  Actuarial  Liability  (Page  31) 

The  unfunded  actuarial  liability  is  the  amount  which,  if  deposited  in  the  Fund  on  September  30,  1991,  would 
fully  finance  the  total  cost  of  the  FERS  and  CSRS  retirement  benefits  for  the  current,  closed  group  of  employees 
and  annuitants,  assuming  that  the  full  normal  cost  is  contributed  over  the  balance  ol  the  employees'  working 
careers.  It  is  represented  by  the  difference  between  the  net  assets  available  for  benefits  on  September  30,  1991, 
($261.6  billion)  and  that  which  would  be  the  Fund's  net  assets  had  the  full  normal  cost  been  contributed  over  (he 
entire  working  careers  of  all  current  employees  and  annuitants.  The  unfunded  actuarial  liability  that  is  attributable 
to  FERS  is  also  referred  to  as  tlie  supplemental  liability. 

In  Table  1,  the  unfunded  liability  is  expressed  as: 

(1)     the  actuarial  present  value  of  future  benefits 
less  (2)     the  present  value  of  future  normal  cost  contributions 
less  (3)     the  net  assets  in  the  fund. 

The  actuarial  present  value  of  future  benefits  is  the  value  of  plan  benefits  that  are  expected  to  be  paid  in  the 
future  to  current  employees  and  annuitants  stated  in  today's  dollars,  i.e.  future  amounts  discounted  for  the  lime 
value  of  money.  It  assumes  thai  current  employees  will  continue  to  earn  benefits  over  their  expected  future 
working  lives,  ihai  their  salaries  will  increase  by  the  assumed  salary  increases,  and  that  annuities  will  rise  based 
on  the  assumed  COLA's. 

The  present  value  of  future  normal  co.sts  is  the  value,  in  today's  dollars,  of  the  future  normal  cost  contributions  to 
be  made  over  the  expected  future  working  lifetimes  of  the  current  employees.  In  Table  1,  the  present  value  of 
future  normal  cost  contributions  is  determined  separately  for  CSRS  and  FERS.  For  CSRS,  it  is  based  on  the 
CSRS  dynamic  normal  cost  of  28.29  percent,  and  for  FERS,  it  is  based  on  the  FERS  normal  cost  of  13.7  percent. 
However,  as  specified  in  the  statute  governing  the  financing  of  the  CSRS,  employees  and  agencies  actually 
contribute  a  total  of  14  percent  of  pay,  which  approximates  the  static  normal  cost  of  CSRS.  The  Treasury  and  the 
Postal  Service  make  additional  contributions,  as  described  in  Note  C  to  the  financial  statements  on  page  16. 

To  simplify  ihe  actuarial  valuation  process,  the  cost  of  extra  benefits  under  FERS  (or  employees  in  .special  groups 
(e.g.,  law  enforcement)  is  assumed  to  be  exactly  offset  by  their  cxira  normal  cost  contributions.  In  ihc  valuation, 
employees  in  special  groups  are  assumed  to  have  the  same  bcnofiis  and  make  the  .same  coniribuiions  as  regular 
employees.  The  valuation  includes  a  figure  for  Ihe  additional  liability  for  extra  benefits  for  special  groups  under 
FERS  ihal  is  equal  to  the  accumulation  with  interest  of  the  excess  of  the  special  nomial  cost  over  the  regular 
nomial  co.si  from  the  lime  the  special  employees  first  began  to  accrue  benefits  under  FERS.  As  of  September  30, 
1991.  this  extra  liability  amounted  to  $0.9  billion.  There  will  be  a  need  to  adjust  this  figure  when  the  amount  o( 
extra  benefits  actually  paid  out  each  year  to  special  groups  becomes  significant. 
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Comparison  of  a  Funding  Method  with  Actual  Contriburions  (Pages  33-35) 

In  accordance  with  0MB  and  GAO  instruciions.  Tables  2  and  2(A)  present  a  funding  method  thai  would  fully 
finance  Ihe  rcliremeni  benefits  for  all  current  employees  and  annuitants  in  40  years  for  CSRS  and  FERS  com- 
bined. The  actuarial  status  information  and  methodology  presented  in  Table  1  forms  the  basis  for  the  data  shown 
in  this  table.  The  total  contribution  is  $62.9  billion  for  fiscal  year  1991,  which  is  68.1  percent  of  payroll.  The  total 
contribution  includes  a  level-dollar  amortization  over  40  years  of  Ihe  unfunded  liability  amounting  to  $41.6 
billion  per  year  and  a  normal  cost  contribution  for  fiscal  year  1991  of  $21.3  billion.  These  contributions  are  also 
compared  with  the  actual  contribution  to  the  CSRDF. 

The  CSRS  is  financed  by  means  of  a  funding  method  based  on  the  static  economic  assumptions  of  no  future 
general  salary  increases,  no  future  cost-of-living  increases  for  annuitants,  and  5  percent  interest.  Employees  and 
agencies  together  contribute  14  percent  of  pay,  and  the  Treasury  pays  interest  on  the  static  unfunded  liability 
along  with  payments  to  amortize,  over  a  30-year  period,  any  increases  in  unfunded  liability  due  to  salary  in- 
creases for  non-Postal  employees.  The  cost  of  salary  increases  for  Postal  employees  are  amortized  by  the  Postal 
Service.  Also,  the  cost  of  COLA's  paid  to  former  Postal  employees  who  retired  since  1971  is  amoniz.ed  by 
payments  from  the  Postal  Service  over  a  15-year  period.  The  Treasury  also  pays  for  the  cost  of  any  benefits 
attributable  to  military  service.  Based  on  a  provision  of  the  Federal  Employees'  Retirement  System  Technical 
Correction  Act.  the  static  unfunded  liability  for  CSRS  is  to  be  determined  taking  into  account  only  the  assets 
attributable  to  CSRS.  For  additional  details,  see  Note  C.2.  to  the  Financial  Statements. 

In  addition  to  Ihe  normal  cost  payments,  any  supplemental  liabilities  under  FERS,  including  liabilities  attributable  to 
the  frozen  CSRS  service,  are  to  be  amoniz.ed  over  30  years.  The  payments  on  the  initial  supplemental  liability  as  of 
September  30,  1988.  began  on  September  30,  1989.  Each  year  thereafter,  any  change  in  the  supplemental  liability  will 
be  amortized  by  means  of  a  new  .series  of  30-year  payments.  Any  supplemental  liabilities  attributable  to  Postal 
employees  are  to  be  amortized  by  separate  30- year  payments  made  by  the  Postal  Service.  In  older  to  determine  the 
value  of  FERS  assets  attributable  to  Postal  employees,  an  account  will  be  maintained  which  will  be  credited  with  net 
contributions  for  Postal  employees  and  with  interest  at  the  same  rate  as  is  earned  by  the  entire  FERS  fund.  As  of 
September  30,  1991,  the  present  value  of  the  remaining  payments  on  the  initial  supplemental  liability  amounted  to 
$5.9  billion.  When  this  is  subtracted  from  the  supplemental  liability  as  of  September  30,  1991,  which  totals  $6.1 
billion,  it  results  in  a  $0.2  billion  increase  in  the  supplemental  liability  for  1991  for  non-Postal  and  Postal  employees 
combined. 

Projected  Flow  of  Plan  Assets  (Pages  36-48) 

Tables  3  and  3A  show  a  75-year  projection  of  the  actual  funding  for  the  CSRDF  under  conditions  of  expected  future 
inflation.  A  sufficient  number  of  new  employees  are  assumed  to  be  hired  each  year  so  that  the  total  employee  popula- 
tion remains  constant  There  are  separate  tables  for  FERS  (Tables  4  and  4A)  and  for  CSRS  (Tables  5  and  5A)  along 
with  a  consolidated  statement  for  the  entire  CSRDF. 

In  this  projection,  the  CSRS  benefit  payments  begin  to  exceed  total  CSRS  income  in  the  year  2008,  and  the  assets 
auributable  to  CSRS  are  depleted  by  the  year  2023.  Since  the  CSRS  benefits  continue  to  be  paid  from  the  assets  of  the 
CSRDF,  the  assets  attributable  to  FERS  will  be  reduced  each  year  by  the  amount  that  the  CSRS  benefits  exceed  the 
CSRS  contributions.  This  will  cause  an  increase  in  the  supplemental  liability  under  FTRS  each  year,  which  must  then 
be  amonizcd  by  a  new  .series  of  30-year  payments  under  FERS.  Tlte  total  assets  of  the  CSRDF  continue  to  grow 
ihmughoul  the  icmi  of  the  projection,  and  ultimately  reach  a  level  of  about  4.5  times  payroll,  or  nearly  20  times  Ihe 
level  ol  iinnual  bcnclil  outlays. 
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CrviL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

OPINION  OF  THE  ENROLLED  ACTUARY 

Acluarial  Valuaiion  or  the  Civil  Service  Relirement  and  Disability  Fund 
as  of  September  30,  1991 


This  sialcmcnt  has  been  prepared  in  accordance  with  general  accepted  actuarial  principles  and  practices,  and  to  the 
best  of  my  knowledge,  fairly  reflecLs  the  results  of  the  acluarial  valuation  of  the  Civil  Service  Retirement  and  Dis- 
ability Fund  (CSRDF),  which  includes  both  the  Civil  Service  Retirement  System  (CSRS)  and  Federal  Employees' 
Retirement  System  (FERS),  as  of  September  30, 1991.  In  preparing  this  statement,  I  relied  on  the  Financial  information 
provided  by  the  Office  of  Financial  Control  and  Management. 

The  present  values  shown  herein  have  been  determined  using  a  5  percent  rate-of-inflation  assumption  which  also  was 
recommended  by  the  Office  of  Management  and  Budget  to  meet  the  Public  Law  95-595  requirement  for  consistency 
among  the  annual  reports  for  Federal  retirement  systems.  This  valuation  also  assumes  general  salary  increases  of  5 
percent  per  year,  and  an  investment  return  assumption  of  7  percent  per  year. 

In  my  opinion,  the  present  values  in  the  actuarial  tables  in  this  report  have  been  estimated  on  the  basis  of  actuarial 
assumptions  which  are  reasonable  in  the  aggregate,  and  refiect  my  best  estimate  of  anticipated  experience  under  the 
Plan  (both  the  CSRS  and  the  FERS)  based  on  provisions  of  the  Plan  in  effect  at  the  end  of  fiscal  year  1991 .  To  the  best 
of  my  knowledge,  the  report  is  complete  and  accurate. 


by: 


'zyk:y^^ 


Michael  Virga 

Enrolled  Actuary  #90-4509 

U.S.  Office  of  Personnel  Management 

1900  E  Street,  N.W. 

Washington,  DC.  20415 

(202)  6064)722 
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TABLE  1:  Actuarial  Status  Information  as  of  End  of  Plan  Year 


(Billions  of  dollars) 


For  ihe  Fiscal  Year 
Ending  9/30/91 


CSRS 


FERS 


TOTAL 


1 .  Acluarial  present  value  of  future  benefits  and 
admjnisirallve  expenses: 

(a)  Annuitants  on  roll 

(b)  Separated  employees 

(c)  Active  employees 
TOTAL 

2.  LESS:  Present  value  of  future  employer/employee 
normal  cost  contributions  and  ftjture  military  service 


1010.3 


deposits: 

3.  Actuarial  accrued  liability 

4.  LESS:  Net  assets  in  fund 

5.  Unfunded  actuarial  accrued  liability 


185.3 
825.0 
237.3 

$587.7 


115.5 


85.1 

30.4 

24.3 

$   6.1 


1125.8 


2704 

855.4 

261.6 

$  593.8 


For  the  Fiscal  Year 
Ending  9/30/90 

TOTAL 


$444.0 

$    3.0 

$447.0 

$424.7 

5.2 

0.2 

5.4 

5.1 

561.1 

112.3 

673.4 

639.0 

1068.8 


262.1 

806.7 

238.0 

$  568.7 


6.    Normal  cost  as  a  percentage  of  covered  payroll: 

(a)  Employee-CSRS 

7.0% 

7.00% 

(b)  Employer-CSRS 

21.29% 

21.29% 

(c)  TOTAL-CSRS* 

28.29% 

28.29% 

(d)  Employee-FERS 

08% 

.8% 

(e)  Employer-FERS 

12.9% 

12.9% 

(0          TOTAL-FERS  * 

13.7% 

13.7% 

♦Different  rates  are  applicable  for  special  groups. 

Ratio  of  assets  in  fund  to  present  value  of  future  benefits  for  annuitants  now  on  roll  plus  accumulated 
employee  contributions: 


(a) 

Value  in  line  1(a)  plus 

accumulated  employee 

contributions** 

$5(K).() 


(b) 

Assets  in  fund 
divided  by  col,  (a) 

529'r. 


(0 

Col.  (b)  ratio 
last  year 

507, 


(d) 

Col.  (b)  ratio 
2  years  a;:o 

489} 


**  Includes  cniploycc  contributions  of  temiinalcd  employees  entitled  (o  a  deferred  vested  benefit 
(sec  Notes  A.2.d.  and  A.3.d.). 
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TABLE  1:  TECHNICAL  NOTES 


The  valuation  of  ihc  CSRDF  as  of  September  30, 19Q1 ,  is  based  on  the  employee  and  annuitant  populations  as  of  that 
date.  01  a  total  of  2,986,000  active  employees  as  of  September  30,  1991,  U60,000  were  assumed  to  be  covered  by 
FERS.  The  balance  of  1 ,726,000  employees  covered  by  CSRS  includes  77,000  CSRS  offset  employees. 

Tlic  present  value  of  future  benefits  and  contributions  as  of  September  30,  1991,  is  based  on  new  economic  assump- 
tions of  5  percent  inflation,  5  percent  annual  general  schedule  salary  increases,  and  7  percent  inieresi,  that  were 
adopted  by  the  Boart  of  Actuaries,  effective  October  1,  1987.  (However,  in  the  valuations,  the  actual  general  schedule 
increase  is  used  for  the  first  year  of  the  projection  rather  than  the  assumed  increase.  The  actual  increase  is  generally 
promulgated  prior  lo  the  valuation  date.  Thus,  a  4.1  percent  general  schedule  increase  was  assumed  for  fiscal  year 
1991  in  the  September  30,  1990,  valuation,  and  a  4.2  percent  increase  was  assumed  for  fiscal  year  1992,  in  the 
September  30.  1991,  valuation.) 

The  CSRS  normal  cost  is  defined  as  the  level  percentage  of  pay  necessary  to  fiiUy  fund  all  retirement  benefits  for  a 
typical  group  of  new  Federal  employees  who  are  assumed  to  be  covered  under  CSRS,  even  though  all  new  Federal 
employees  are  now  actually  covered  under  FERS.  The  nonnal  cost  for  CSRS  is  used  in  delemiining  the  actuarial 
accrued  liability. 

Hem  seven,  the  percent  of  retiree  benefits  which  are  covered  by  assets,  shows  a  continued  improvemenl  over  the  past 
12  years.  This  item  is  a  measure  of  benefit  security  used  by  private  sector  firms. 

The  initial  supplemental  liability  under  FERS  as  of  September  30,  1988,  and  any  subsequent  changes  in  supplemental 
liability,  arc  lo  be  amortized  by  30-year  payments  to  be  made  by  the  Treasury  for  non-Poslal  employees,  and  by  the 
U.S.  Postal  Service  for  Postal  employees.  The  change  in  supplemental  liability  is  detemiined  by  subtracting  the 
present  value  of  any  remaining  30-year  payments  that  have  already  been  scheduled  from  the  amount  of  the  supplemen- 
tal liability.  As  of  September  30,  1991,  the  present  value  of  the  remaining  payments  on  the  supplemental  liability 
amounted  to  $5.9  billion.  When  this  is  subtracted  from  the  supplemental  liability  as  of  September  30,  1991 ,  of  $6. 1 
billion,  it  results  in  a  $0.2  billion  increase  in  the  supplemental  liability  for  1991  for  Postal  and  non-Postal  employees 
combined. 
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TABLES  2  AND  2A:  TECHNICAL  NOTES 

In  accortancc  with  OMB  and  GAO  inslniclions,  Tables  2  and  2(A)  present  a  funding  method  that  would  fully  finance 
the  tvtittmcni  bcneriLs  for  all  current  employees  and  annuitants  in  40  years.  The  total  contribution  is  $62.9  billion  for 
llsciil  year  1991,  which  is  68.1%  of  payroll.  These  contributions  would  be  sulllcient  to  pay  lor  the  benclits  of  all 
current  employees  and  annuitants,  assuming  no  new  employees  were  covered  under  the  system,  and  thus,  there  were 
no  additional  contributions  for  new  employees.  The  total  contribution  includes  a  level  dollar  amortization  over  40 
years  of  the  unfunded  liability  amounting  to  $41.6  billion  and  nomial  co.st  contributions  of  $21.3  billion.  The 
specifications  require  a  presenuiion  of  level  dollar  financing  of  the  unfunded  liability  over  a  40- year  period. 
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TABLES  3, 3A,  4, 4A,  5,  AND  5A:  TECHNICAL  NOTES 

The  projeclcd  now  of  plan  assets  calculated  in  Tables  3,  3A.  4.  4A,  5,  and  5A  is  based  on  the  following  economic 
assumpiions:* 


Cost  of 

General  Schedule 

Interest  Rates 

Living  Adjustments 

Increases 

for  New  Issues 

12/91 

3.7% 

1/92 

4.2% 

6/92 

6.75% 

12/92 

3.0% 

1/93 

3.7% 

6/93 

6.75% 

12/93 

3.2% 

1/94 

6.5% 

6/94 

6.5% 

12/94 

3.2% 

1/95 

5.8% 

6/95 

6.5% 

12/95 

3.2% 

1/96 

5.7% 

6/96 

6.5% 

12/96 

3.1% 

1/97 

4.7% 

6/97 

6.5% 

Future  Years 

5.0% 

Future  Years 

5.0% 

Future  Years 

7.0% 

*The  economic  assumptions  for  the  first  six  years  are  from  the  OMB  economic  a.ssumpiions  distributed  in  December 
1991,  and  used  in  the  compilation  of  the  1993  budget. 
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SOURCE  OF  INCOME  TO  THE  FUND 

Mr.  HOYER.  What  are  the  major  sources  of  income  of  the  Civil 
Service  Retirement  and  DisabiHty  Fund? 

Mr.  Smith.  Let  me  just  do  a  run  down  of  the  big  pieces  of  where 
our  money  comes  from.  Employee  contributions  are  significant, 
about  $4.5  billion  a  year.  Agency  contributions  are  also  significant 
at  about  $12  billion  a  year,  and  then  the  other  two  really  large 
amounts,  and  I  can  do  an  exhaustive  list  for  you  if  you  want,  but 
the  other  two  large  amounts  are  appropriations  from  the  Treasury 
General  Fund  and  interest. 

For  example,  in  1993  there  was  an  appropriation  that  came 
through  this  subcommittee  for  $6.9  billion  that  paid  for  the  impact 
of  pay  raises  on  the  unfunded  liability,  to  amortize  that  so  there 
would  be  no  unfunded  liability.  Also  we  do  some  specigil  acts,  such 
as  Lighthouse  widows,  and  that  account  reimburses  us  for  that. 

The  other  piece  is  a  little  over  $13  billion  in  a  permanent  indefi- 
nite appropriation  which  means  that  the  authority  to  bill  the 
Treasury  for  certain  t3T)es  of  payments  has  been  granted  on  a  per- 
manent basis  and  does  not  require  annual  appropriations.  That  $13 
billion  was  for  interest  on  the  unfunded  liability,  military  service, 
spouse  equity,  and  a  small  piece  for  the  FERS  supplemental  liabil- 
ity that  I  mentioned  earlier. 

Mr.  HoYER.  When  was  the  $13  billion  appropriated,  do  you 
know? 

Mr.  Smith.  The  $13  billion  comes  because  the  law  says  that 
there  is  a  permanent  indefinite  appropriation  and  0PM  just  tells 
Treasury  what  the  amount  will  be  and  the  amount  is  transferred. 
So  I  don't  think  it  shows  up  in  our  appropriations  language  or  in 
the  bill  the  committee  passes. 

Mr.  HoYER.  You  may  have  mentioned  this,  maybe  it  is  2023.  Is 
that  the  year  you  anticipate  outgo  will  exceed  total  income? 

Mr.  Smith.  No.  We  don't  ever  see  that  happening.  That  is  the 
year  in  which  we  think  the  money  that  you  would  isolate,  money 
from  the  CSRS  system,  has  been  exhausted  from  the  CSRS  people 
and  we  are  using  FERS  money  to  pay  CSRS  people. 

Mr.  HOYER.  Let  me  make  sure — let  me  articulate  this.  The  ques- 
tion would  be,  in  what  year  do  you  anticipate  total  outgo  will  ex- 
ceed total  income  to  the  fund  and  you  therefore  will  have  to  start 
using  balances  in  the  fund  to  pay  beneficiaries? 

Mr.  Smith.  In  our  projections,  that  does  not  happen. 

Mr.  HOYER.  You  will  always  have 

Mr.  Smith.  Yes,  total  fund,  always. 

Mr.  HOYER.  Unlike  social  security,  therefore  the  pajonent  in  will 
always  exceed  the  payment  out  as  far  as  we  can  predict? 

Mr.  Smith.  As  far  as  our  projections  have  gone. 

REVENUE  FROM  CSRS  AND  FERS 

Mr.  HOYER.  I  know  it  is  difficult  to  precisely  determine  it,  but 
about  how  much  of  the  revenue  both  to  and  in  the  fund  is  related 
to  CRS  and  how  much  to  FERS? 

Mr.  Smith.  Can  do  I  that  for  the  record?  It  is  a  fairly  technical 
question.  Right  now  the  membership  is  about  half  and  half,  of  the 
active  employees.  We  are  not  quite  to  where  FERS  is  half  but  we 
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are  getting  close,  although  the  FERS'  income  is  about  the  same  as 
the  CSRS  income.  So  we  may  be  close  to  even  right  now  but  I  will 
do  that  for  the  record. 
[The  information  follows:] 

The  FY  1991  CSRS  receipts  totaled  $50.0  billion,  and  FERS  receipts  totaled  $6.8 
billion.  At  the  end  of  the  year,  the  net  assets  available  for  benefits  of  the  respective 
systems  were  $237.3  billion  and  $24.3  billion. 

THRIFT  SAVINGS  PLANS 

Mr.  HOYER.  And  the  FERS  investment  fund  do  you  know  how 
much  is  in  that?  Do  you  oversee  that  fund? 

Mr.  Smith.  You  mean  the  Thrift  Savings  Plan?  No,  we  do  not. 
That  was  deliberately  very,  very  independent  of  the  executive 
branch,  of  all  branches  actually. 

FUND  DEPLETION 

Mr.  HoYER.  You  state  that  in  2023  the  CRS  assets  in  the  fund 
will  be  depleted.  You  are  also  estimating  in  the  same  year  the  ben- 
efits still  owed  annuitants  will  be  $593  billion. 

Mr.  Smith.  Yes.  This  represents  the  imfunded  accrued  actuarial 
liability  of  the  Fund  as  of  September  30,  1991. 

Mr.  HoYER.  At  that  point,  assets  attributed  to  FERS  will  be — at 
that  point,  will  assets  attributable  to  FERS  be  used  to  pay  CRS  li- 
ability? Is  that  what  you  said? 

Mr.  Smith.  That  is  what  I  said,  and  at  the  same  time  it  will  trig- 
ger an  appropriation  to  repay  the  funds,  the  FERS  fund.  So  when 
this  is  all  over,  FERS  will  still  be  healthy  and  there  will  be  no  li- 
ability, no  unfunded  liability. 

STAFF  LEVEL 

Mr.  HOYER.  How  many  people  are  there  in  your  group? 
Mr.  Smith.  In  the  retirement  and  insurance  group,  there  are 
about  1,350  of  us. 
Mr.  HOYER.  Of  the  6,800? 
Mr.  Smith.  Yes. 

SOUNDNESS  OF  RETIREMENT  SYSTEMS 

Mr.  HoYER.  Would  it  be  fair  to  say  that  the  Federal  Employment 
Retirement  System  and  Civil  CSRS  Retirement  System  is  as  sound 
a  retirement  system  as  we  have  in  the  country? 

Mr.  Smith.  I  am  only  hesitating  because  we  do  have  a  large  un- 
funded liability,  and  I  am  sure  there  must  be  systems  in  the  coun- 
try that  do  not,  but  I  csui't  tell  you  which  ones  they  are.  We  are 
sound  in  the  sense  that  we  always  have  enough  money  to  pay  bene- 
fits; as  long  as  the  government  operates  and  continues,  then  we  are 
okay. 

If  we  were — the  only  bad  news  is  if  the  government  went  out  of 
business  before  the  FERS  supplemental  liability  had  been  reim- 
bursed what  it  has  paid  for  CSRS,  then  we  would  have  a  problem, 
but  short  of  that,  there  is  no  reason  for  people  to  worry  about  being 
able  to  pay  benefits,  certainly.  There  are  other  issues  about  un- 
funded liabilities  and  whether  you  should  tolerate  them. 
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Mr.  HOYER.  Presumably,  if  the  government  went  out  of  business, 
which  is  the  condition  to  which  you  refer,  even  if  it  were  a  funded 
UabiHty,  presumably  if  the  government  went  out  of  business,  what- 
ever paper  or  dollars  were  backing  up  that  funded  liability  wouldn't 
be  worth  much. 

Mr.  Smith,  That  is  a  very  good  point  because  all  of  the  fund,  and 
we  have  about  $300  billion  in  the  fund  right  now,  is  invested  in 
Treasury  securities. 

Mr.  HOYER.  So  if  the  government  went  out  of  business 

Mr.  Smith.  It  will  be  grim. 

Mr.  HOYER.  But  my  point  is,  it  is  somewhat  of  an  academic  ques- 
tion to  talk  about  unfunded  liabilities  or  funded  liability  if  the  gov- 
ernment goes  out  of  business  because  they  have  invested  their  as- 
sets in  the  government. 

Mr.  Smith.  Right. 

Mr.  HoYER.  Mr.  Lightfoot. 

early-out  RETIREMENTS 

Mr.  Lightfoot.  Thank  you,  Mr.  Hoyer.  Mr.  Smith,  thank  you  for 
coming  today.  I  think  the  Chairman  touched  on  pretty  much  what 
I  had  in  mind.  One  question:  On  the  President's  talking  about  some 
early-out  retirements  and  so  on,  how  do  you  contemplate  handling 
that  and  will  that  be  any  kind  of  a  problem? 

Mr.  Smith.  No.  The  whole  system  is  built  to  assume  that  over 
a  period  of  time  there  is  a  certain  amount  of  that  activity  and  so 
it  is  funded.  There  is  a  work  load  problem  when  you  get  a  huge 
piece  of  it  unexpectedly,  as  we  did  with  the  Postal  Service  last 
year,  although  we  have  worked  our  way  pretty  comfortably  through 
that. 

I  don't  think  with  the  kind  of  attrition  figures  we  have  seen 
talked  about,  with  100,000  we  mentioned  this  morning,  that  is  any 
problem  for  us,  either  funding  or  operating. 

TURNOVER 

Mr.  Lightfoot.  I  heard  a  figure  of  200,000  a  year.  Is  that  accu- 
rate on  how  many  government  employees  leave,  quit,  retire,  what- 
ever? 

Mr.  Smith.  I  am  reaching  way  back  to  three  years  ago  when  I 
was  doing  that  work.  I  would  have  said  350,000. 

Mr.  Lightfoot.  A  year? 

Mr.  Smith.  Just  kind  of  normal  turnover. 

Mr.  Lightfoot.  Go  somewhere  else  or  whatever? 

Mr.  Smith.  Right,  right.  A  large  portion  of  that  is  churning  at 
the  entry  level,  which  is  where  most  of  your  turnover  is,  rather 
than  at  your  senior  levels,  but  I  remember  something  like  that. 

In  my  own  organization,  the  turnover  last  year  was  about  5  per- 
cent. 

Mr.  HOYER.  350,000  is  17  percent. 

Mr.  Smith.  Yes. 

Mr.  Hoyer.  Of  the  two  years,  talking  about  the  totals 

Mr.  Smith.  And  it  may  be  down  to  200,000.  My  organization  was 
running  15  to  20  percent  until  the  recession  and  that  dropped  it 
off  to  5  percent.  So  the  economy,  of  course,  has  a  lot  to  do  with  how 
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much  turnover  there  is  in  the  Government  depending  on  whether 
people  can  find  other  jobs. 

Mr.  LiGHTFOOT.  That  tends  to  be  at  the  entry  level  rather  than 
the  other  level? 

Mr.  Smith.  Yes,  From  the  retirement  end  of  this,  75  percent  of 
the  turnover  is  in  people's  first  five  years;  and  so  after  five  years, 
75  percent  of  the  people  will  actually  retire  from  the  Government. 
There  is  a  huge,  huge  shift  in  staying  with  the  work  force  at  that 
point. 

Mr.  LiGHTFOOT.  Five  years  to  decide  if  you  want  to  be  a  Fed  or 
not,  right? 

Mr.  Smith.  Yes,  or  even  if  it  is  by  default.  If  you  didn't  get  out 
before  five  years,  your  chances  get  real  slim. 

Mr.  LiGHTFOOT.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

PROJECTIONS  OF  LIABILITY 

Mr.  HOYER.  Now,  just  to  clarify,  in  your  determination  of  the  sta- 
tus of  the  CSRS  system,  you  had  figured  in  a  projection  for  the 
COLA  adjustment  impacting  on  the  retirement  liability  obviously 
at  that  time? 

Mr.  Smith.  Yes,  and  I  haven't  mentioned  this.  I  don't  want  to 
confuse  things.  Our  statute  requires  us  to  have  a  static  approach 
to  these  things  which  says  there  are  no  pay  raises  and  there  are 
no  cost-of-living  adjustments,  but  what  I  have  been  talking  to  you 
about  today  comes  from  a  much  sounder  dynamic  approach  to  the 
fund.  So  we  live  in  two  worlds.  One  is  the  static  set  up  by  the  stat- 
ute and  one  is  the  dynamic  which  is  required  by  Public  Law  95- 
595. 

Mr.  HoYER.  How  long  does  the  statute — it  seems  to  me  some- 
what unreasonable,  requiring  you  to  deal  with  a  static  situation 
which  we  clearly  don't  expect  to  happen. 

Mr.  Smith.  I  don't  know  what  the  historical  reasons  for  that  are. 
It  ceased  to  be  a  real  problem  because  our  obligations  under  Public 
Law  95-595  are  to  report  the  things  that  are  actuarially  sound.  All 
the  information  I  am  giving  you  comes  fi-om  our  actuar5^s  report, 
subject  to  inflation.  I  don't  know  the  historical  reasons  for  the  stat- 
ic. 

INDEPENDENT  REVIEW 

Mr.  HOYER.  Do  we  have  an  outside  auditor,  or  is  the — who  audits 
your  work? 

Mr.  Smith.  We  do  audits.  GAO  had  audited  the  books,  but  quite 
some  time  ago.  Under  the  CFO,  the  Inspector  General  is  beginning 
to  audit  our  financial  statements  which  includes  the  actuarial  un- 
derpinning to  those  financial  statements,  and  this  year  I  believe 
has  contracted  with  an  outside  actuary  to  look  at  the  assumptions 
that  my  actuaries  are  making  and  validate  them. 

Mr.  HOYER.  When  do  we  expect  that  report? 

Mr.  Smith.  I  don't  know  the  answer  to  that.  I  should  also  say, 
we  have  three  outside  actuaries  who  look  over  our  work  and  decide 
if  we  are  doing  things  correctly  and  recommend  what  we  should  as- 
sume about  interest  rates  and  that  sort  of  thing. 

Mr.  HOYER.  Who  are  they? 
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Mr.  Smith.  Mr.  Boyton  has  been  the  chief  one.  The  other  names 
I  can  supply  for  the  record.  They  are  generally  retired  actuaries 
with  a  good  reputation  from  large  firms. 

Mr.  HOYER.  Mr.  Visclosky. 

Mr.  Visclosky.  I  am  fine,  Mr.  Chairman.  Thank  you. 

Mr.  Hover.  Mr.  Lightfoot.  All  right.  Mr.  Smith,  very  much  ap- 
preciate your  testimony  and  we  certainly  appreciate  the  status  of 
this. 

Mr.  Smith.  Good.  Thank  you. 

Mr.  Lightfoot.  Mr.  Chairman,  I  would  like  unanimous  consent, 
in  case  Mr.  Wolf  or  Mr.  Istook  have  something,  to  put  it  in  the 
record. 

Mr.  HoYER.  Without  objection. 

[Questions  and  answers  for  the  record  fi*om  Mr.  Hoyer  follow:] 

Civil  Service  Retirement  and  Disability  Fund 

Question.  The  current  balance  in  the  Civil  Service  Retirement  and  Disability  Fund 
is  about  $285  billion.  The  total  annual  income  to  the  fund  is  about  $60  billion  and 
the  total  on  tap  is  $35  billion.  That  means  the  balance  in  the  fund  is  increasing 
by  about  $25  billion  per  year.  Would  you  please  briefly  review  the  m^or  sources 
of  income  to  the  fiind? 

Answer.  In  FY  1991,  the  most  recent  year  for  which  OPM  has  submitted  a  formal 
report  to  Congress  on  the  financial  operations  of  the  Civil  Service  Retirement  and 
Disability  Fund  (CSRDF),  income  totaled  $56.8  billion  and  was  distributed  among 
the  following  major  sources: 

[In  billions  of  dollars] 


Amount        Percent 


Item: 

Employee  contributions 4.6  8 

Agency  contributions 1 1  0  19 

General  fund  contributions 18.5  33 

Interest 22.7  40 

Total 56.8  100 

'  Includes  contributions  from  ttie  U.S.  Postal  Service  and  tlie  Panama  Canal  Commission. 

A  copy  of  the  "FY  1991  CSRDF  Annual  Report,"  prepared  in  compliance  with  Pub- 
lic Law  95-595,  was  provided  earlier  for  the  record.  It  contains  detailed  information 
about  many  of  the  questions  raised  during  the  hearing. 

Question.  In  what  year  do  you  anticipate  the  total  outgo  will  exceed  total  income 
to  the  fund  and  you  therefore  will  have  to  start  using  balances  in  the  fund  to  pay 
beneficiaries? 

Answer.  Public  Law  99-335,  the  Federal  Employees'  Retirement  System  Act  of 
1986,  mandated  that  the  basic  components  of  both  the  CSRS  and  FERS  be  financed 
and  operated  through  the  CSRDF.  In  other  words,  all  receipts  for  the  CSRS  and 
FERS  are  deposited  into  the  CSRDF,  and  all  disbursements  for  both  are  made  from 
the  CSRDF.  As  a  result  of  this  arrangement,  we  do  not  foresee  a  situation  where 
Fund  outgo  will  exceed  Fund  income,  and  it  therefore  will  not  be  necessair  to  draw 
down  fund  balances  to  pay  beneficiaries.  (See  "FY  1991  CSRDF  Annual  Report," 
table  3,  pp.  36-37). 

Question.  I  know  it's  difficult  to  precisely  determine  this,  but  about  how  much  of 
the  revenue  both  to  and  in  the  fund  is  related  to  CSRS  and  how  much  to  FERS? 

Answer.  In  FY  1991,  CSRS  receipts  totaled  $50.0  billion,  and  FERS  receipts  to- 
taled $6.8  billion.  At  the  end  of  the  year,  the  net  assets  available  for  benefits  of  the 
respective  systems  were  $237.3  billion  and  $24.3  billion.  (See  "FY  1991  CSRDF  An- 
nual Report,"  pp.  8-9). 

Question.  You  state  that  in  the  year  2023  the  CSRS  assets  in  the  fund  will  be 
depleted.  You  are  also  estimating  that  in  the  year  2023  that  benefits  still  owed  to 
CSRS  annuitants  will  be  $593  biUion.  At  that  point,  30  years  from  now,  assets  at- 
tributable to  FERS  will  be  used  to  pay  CSRS  auuitants.  Exactly  how  is  this  supple- 
mental liability  financed  under  the  FERS  statute? 
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Answer.  Section  8423  of  title  5,  United  States  Code,  requires  that  all  acts  result- 
ing in  the  creation  of  a  supplemental  liability  under  FERS^  be  amortized  by  a  series 
of  30  equal  annual  pajrments  from  the  General  Fund  of  the  U.S.  Treasury.  As  stated 
earlier,  the  CSRDF  is  available  to  pay  both  CSRS  and  FERS  benefits.  Our  latest 
official  projections  show  that  the  assets  attributable  to  CSRS  will  be  depleted  by  the 
year  2023.  Since  CSRS  benefits  will  continue  to  be  paid  from  the  assets  of  the 
CSRDF,  the  assets  attributable  to  FERS  will  be  reduced  each  year  by  the  amount 
that  CSRS  benefits  exceed  CSRS  contributions.  This,  in  turn,  will  result  in  the  cre- 
ation of  FERS  supplemental  liabilities  which  will  be  amortized  by  General  Fund 
payments.  (See  "FY  1991  CSRDF  Annual  Report,"  p.  29,  and  Table  3,  pp.  36-37). 

Question.  Would  you  please  provide  your  summary  as  to  the  current  and  long-tern 
financial  condition  of  the  Civil  Service  Retirement  and  Disability  Fund? 

Answer.  Our  opening  statement  was  submitted  for  the  record,  and  was  therefore 
not  discussed  during  the  hearing.  Please  accept  it  as  the  answer  to  this  qruestion 
since  it  focuses  on  the  current  and  long-term  financial  condition  of  the  CSRDF. 


^A  FERS  supplemental  liability  exists  when,  at  the  end  of  any  plan  year,  the  actuarial 
present  value  of  future  FERS  benefits  exceeds  the  present  value  of  future  FERS  contributions 
plus  the  net  assets  attributable  to  FERS  in  the  CSRDF. 


WITNESSES 


Page 

Alley,  E.R..  Jr 421 

Amador,  A.C  443 

Barber,  J.M  737 

Brubeck,  E.D  497 

Campbell,  D.E  369 

Casazza,  C.S 41 

Corley,  C.S 421 

Davis,  F.G 369 

Doheny,  M.W 497 

Edles,  G.J  161 

Fischer,  L.M  443 

Griffin,  B.C  161 

Hamblen,  L.W.,  Jr  41 

Kincaid,  John  1 

Koch,  K.D  475 

LUeureux,  R.D  475 

Lattimore,  P.W 737 

Lemer,  Lois  609 

Levinson,  D.R 443 

Lubbers,  Jeffi*ey  161 

Marella,  Dan  1147 

McDonald,  D.L  609 

McFarland,  P.E  1147 

McKee,  Jean  497 

Megronigle,  J.C  93 

Milkman,  B.L  421 

Millane,  D.M  93 

Mosley,  R.A  93 

Myers,  L.F  443 

01mstead,W.J 161 

Palguta,J.M  443 

Parks,  J.L  443 

Potter,  Trevor 609 

Potts,  S.D 369 

Reukauf;W.E  475 

Smith,  C.J 737,  1165 

Steinko,  F.A.,  Jr 1 

Stiltner,  Carol  1147 

Surina,  John 609 

Thomas,  Scott 609 

Willever,J.R 1147 


(i) 


INDEX 


Page 

Advisory  Commission  on  Intergovernmental  Relations  1 

Introduction  1 

Summary  ACIR  Statement 1 

Prepared  Statement  3 

Need  for  ACIR 4 

Six  Facets  of  ACIR  5 

ACIR's  Compliance  with  Congressional  Cost-Sharing  Directives  8 

Consequences  of  Cuts 8 

Appendicies  10 

Productivity 26 

Nonappropriated  Funds  26 

Work  with  Emerging  Democracies 26 

State  Contributions  28 

State  Contributions  Received  29 

Support  for  ACIR 30 

Letters  of  Support  for  ACIR  31 

Mandates 32 

Commission  Membership  32 

Members  of  the  Commission 33 

Does  ACIR  Compete  with  Private  Sector? 34 

Requirement  for  a  Separate  Agency  34 

Vacancies 36 

Productivity  Increases 37 

State  and  Local  Productivity  Studies  38 

Contributions  from  National  Associations 38 

Conclusion  39 

U.S.  Tax  Court 41 

Administrative  Costs 76 

Assignment  of  Cases  86 

Case  Inventory 86 

Caseload  Management  88 

Cases  on  Appeal 85 

Collection  Activity  81 

Computer  Network  System 75 

Conclusion  90 

Description  of  Judges  84 

Disposition  of  Cases  87 

Disposition  Timetable  82 

Election  of  Chief  Judge  86 

Fiscal  Year  1983  Judges  85 

Fiscal  Year  1994  Budget  Request  41 

Foreign  Controlled  Corporations  74 

Former  Employees  Who  Argue  Cases  80 

(iii) 


IV 

Page 

U.S.  Tax  Court — Continued 

Government  Recovery  Rate  88 

Introduction  41 

IRS  Enforcement  89 

New  Judge 83,85 

Pay  Freeze 77 

President's  Budget  Request  74 

Senior  Judges 82 

Special  Trial  Judges  83 

Transfer  Pricing  Cases  77 

Workload  84 

National  Archives  and  Records  Administration  93 

Agreement  on  Presidential  Materials  124 

Agreement  on  Presidential  Materials  150 

Archives  II  Facility 123 

Chronology  of  Presidential  Agreement  and  Texas  A&M  University  Dis- 
cussions    145 

Conclusion  149 

Congressional  Record  152 

Declassification  144 

Declassification 149 

Differences  Between  Federal  and  Presidential  Records 126 

Emplo)rment  Level  and  Funding  Reductions  140 

Fiscal  Year  1994  Budget  140 

Funding  Reductions 140 

Impact  of  President's  Proposed  Reduction  on  Administrative  Expenses 

for  the  National  Archives  141 

Impact  of  the  President's  Proposed  100,000  FTE  Reduction  on  the  Na- 
tional Archives  143 

Involvement  in  the  Agreement 126 

Kennedy  Assassination  Records  151 

Move  to  Archives  II  144 

National  Historical  Publications  and  Records  Commission  127 

National  Historical  Publications  and  Records  Commission  156 

Personnel  Request  141 

Precedence  of  Reagan  Agreement  127 

Preservation  149 

Productivity 142 

Provisions  of  Presidential  Records  Act  126 

Records  Management  154 

Reduction  in  Full-Time  Equivalents  142 

Rutherford  B.  Hayes  Presidential  Center  158 

Sharing  of  Research  Findings  154 

1993  Bush  Records  Supplemental 123 

Administrative  Conference  of  the  United  States  161 

Appendices  to  Testimony  263 

Assistance  to  Congress  177 

Background  172 

Biographies  of  Witnesses  199 

Budget  Justification  in  Support  of  Testimony  200 

Clearinghouse,  Training,  &  Advisory  189 

Conclusion  198 


V 

Page 

Administrative  Conference  of  the  United  States — Continued 

Conference  Areas  of  Activity  180 

Conference  Membership 173 

Conference  Process  175 

Executive  Summary  164 

Implementation  of  ACUS  Recommendations  176 

Inter-agency  Projects 189 

Introduction  172 

Prepared  Statement  161 

Statutory  Mission  173 

Testimony 169 

Workload  and  Budgetary  Issues  194 

Office  of  Government  Ethics  369 

Budget  Request 407 

Compliance  412 

Current  Resources  416 

Designated  Agency  Ethics  Officials  416 

Ethics  Conferences  370 

Financial  Disclosure  414 

Follow-up  Reviews  412 

Increased  Workload  418 

Legal  Authority 414 

Limited  Resources  370 

Post-Employment 408 

Provide  Regulations 415 

The  Ethics  Community  , 369 

Committee  for  Purchase  from  People  Who  Are  Blind  or  Severely  Dis- 
abled    421 

Background  421 

Efforts  to  Offset  Defense  Reductions  423 

FY  1992  Data  422 

FY  1993  Funding  422 

FY  1994  Considerations  435 

Impact  of  Defense  Reductions  422 

JWOD  Employment 435 

Other  Current  Issues  423 

U.S.  Merit  Systems  Protection  Board  443 

Affordable  FTE  458 

Allegations  of  Discrimination  461 

Allegations  of  Sexual  Harassment  463 

Biographical  Information: 

Chairman  Daniel  R.  Levinson  452 

Vice  Chairman  Antonio  C.  Amador  ...; 453 

Member  Jessica  L.  Parks 454 

Executive  Director  Lucretia  F.  Myers  455 

General  Counsel  Llewellyn  M.  Fischer 456 

Deputy  Director,  Office  of  Policy  and  Evaluation,  John  M.  Palguta 457 

Bureau  of  Alcohol,  Tobacco,  and  Firearms  463 

Case  Management  458 

Current  Services  Budget,  1994 451 

Disability  (Handicap)  Discrimination  Cases  462 


VI 

Page 

U.S.  Merit  Systems  Protection  Board — Continued 

Introduction  443 

Opening  Statement 443 

Outreach 463 

Pending  Cases 460 

Prohibited  Personnel  Practices 461 

Statement,  Chairman  Daniel  R.  Levinson  445 

Written  Questions  and  Answers  465 

U.S.  Office  of  Special  Counsel 475 

Assisting  Whistleblowers  486 

Corrective  Actions  in  Fiscal  Year  1991 488 

Increase  in  Allegations  Received 475 

Informing  Federal  Employees  of  their  Rights  487 

Improvements  in  OSC  Performance  476 

Length  of  Initial  Investigations 486 

Staffing  Levels  486 

Federal  Labor  Relations  Authority  497 

Additional  Questions  594 

Administrative  Initiatives 580 

Agency  Budget  Structure  579 

Authority  Case  Inventory  579 

Current  Services  Budget  Overview  Submission  526 

Deputy  General  Counsel  Doheny's  Opening  Remarks  581 

FSIP  Chairman  Brubeck's  Opening  Remarks  588 

Introductory  Remarks  of  Chairman  McKee  579 

Knowledge,  Communication  and  Trust  Program  582 

Labor  Management  Cooperation  Program  579 

Prepared  Statement  of  Edwin  D.  Brubeck  589 

Prepared  Statement  of  Jean  McKee  498 

Prepared  Statement  of  Michael  W.  Doheny  583 

Program  Initiatives  580 

Representation  Workload 581 

Witnesses  Biographical  Data  523 

Federal  Election  Commission  609 

Appeals  692 

Clarification  for  the  Record  699 

Conclusion  699 

Data  Entry  683 

Direct  Access  698 

Disclosure  698 

Enforcement 684,  686,  690,  692 

Equipment 696 

FY93  Supplemental  685 

Increased  Workload 683,  684 

Introductions  609 

Itemized  Transactions  697 

Pay  Freeze  and  Locality  Pay  680 

Prepared  Statement  611 

Presidential  Election  Campaign  Fund  681 

Statement  of  Mr.  Potter  609 

Staffing 689,694 


Vll 

Page 

Federal  Election  Commission — Continued 

Voter  Registration  Act 694 

Office  of  Personnel  Management  737 

Civil  Service  Retirement  and  Disability  Fund 1165,  1215 

College  Recruitment  795 

Downsizing 759,  791 

Drug  Testing 788,789 

Early-Out  Retirements 1213 

Federal  Pay  790 

Federal  Wage  System 793 

FEHB— Cost  Control  799 

FEHB— Phantom  Formula  798 

FEHB— Prescription  Drugs  799 

FEHB  Program  Efficiency  799 

Fund  Depletion  1212 

Hiring  of  Former  Summer  Employees  798 

Independent  Review  1214 

Inspector  General  11-47 

Additional  Resources 1163 

Administrative  Reduction  1154 

Administrative  Sanctions 1155,  1156,  1158,  1160 

Audit  Clearance  Process 1154,  1161 

Audit  Cycle  1161 

Debarment  1162 

Investigations  1162 

Postal  Service — Retirement/Health  Benefits  Liability  1160 

Review  of  Postal  Payment  Proposal 1159 

Staff  Level  1154 

Trust  Fund  Accounts 1154 

Trust  Fund  Audits— Material  Findings 1161 

Locality  Pay  756 

0PM  Service  Centers  798 

Pay  Gap  757 

Pay  Reform  Implementation 800 

Performance  Management  793 

Placement  Assistance  795 

Projections  of  Liability  1214 

Revenue  from  CSRS  and  FERS 1211 

Review  of  Cash  Awards 798 

Soundness  of  Retirement  Systems  1212 

Source  of  Income  to  the  Fund 1211 

Staff  Level  1212 

Succession  Planning  792 

Thrift  Savings  Plans , ,-  1212 

Turnover 1213 

Validity  of  BLS  Survey  756 

Washington  Area  Pay  Gap 790 

Work  and  Family  796 

Workforce  Diversity 794 

O 


BOSTON  PUBLIC  LIBRARY 


3  9999  05981  710  4 


ISBN   0-16-040770-2 


9  780160"407703 


90000 


